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xxxiv  OEDEB  AS  TO  PATENTS.  [Ch.  VouVni. 


18T3  GENERAL   ORDER. 

11th  Fdmiary,  1873. 


ly  The  Biqht  Hokoubable  Boundell  Babok  Selborne,  Lord 
High  Chancellor  of  Great  Britain,  do  hereby,  in  pursuance  of 
all  powers 'and  authorities  enabling  me  in  that  behalf,  Order  and 
direct  in  manner  following,  that  is  to  say : — 

Every  Order  made  by  the  Lord  Chancellor  upon  the  hearing  of 
Petitions  against  or  relating  to  the  sealing  of  Letters  Patent,  under 
the  Patent  Law  Amendment  Act,  1852, 15  &  16  Yict  a  83,  shall 
be  drawn  up,  passed,  and  entered  by  the  Begistrar  of  the  Court  of 
Chancery  in  attendance,  and  an  office  copy  of  such  Order  shall  be 
remitted  by  him  without  fee  to  the  Clerk  of  the  combined  offices  of 
the  Great  Seal  Patent  Office,  and  the  office  of  the  Commissioners 
of  Patents  for  inventions,  to  be  filed  with  the  Petition. 

Selbobke,  C. 
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I,  EoDNDELL  Baron  Selbobne,  of  Selborne,  in  the  County  of 
Southampton,  Lord  High  Chancellor  of  Great  Britain,  entrusted  by 
virtue  of  ^Her  Majesty  the  Queen's  Sign  Manual  with  the  care  and 
oommitment  of  the  custody  of  the  persons  and  estates  of  persons 
found  idiot,  lunatic,  or  of  unsound  mind,  do,  with  the  advice  and 
assistance  of  the  Right  Honourable  Sir  William  Milbourne 
James,  and  the  Bight  Honourable  Sir  George  Mellish,  the 
Lords  Justices  of  the  Court  of  Appeal  in  Chancery,  also  being 
entrusted  as  aforesaid,  hereby,  in  pursuance  and  exercise  of  the 
powers  and  authorities  enabling  me  in  that  behalf,  Order  and 
direct  as  follows : — 

So  far  as  regards  costs  incurred  on  and  subsequently]  to  the  date 
of  this  Order,  the  scale  of  taxation  of  costs  hereby  authorized 
shall  be  applied  to  proceedings  in  Lunacy. 

Solicitors  shall  in  all  matters  in  which  the  income  of  a  person 
who  is  alleged  or  is  found  to  be  a  lunatic  or  person  of  unsound 
mind  exceeds  £150  per  annum,  be  entitled  to  charge  and  be 
allowed  the  fees  set  forth  in  the  column  headed  "  ffigher  Scale," 
in  the  second  Schedule  to  the  Begulations  of  the  Court  of  Chan- 
cery as  to  fees  and  charges  to  be  allowed  to  solicitors,  dated  the 
30th  day  of  January,  1857,  so  far  as  the  same  shall  be  applicable 
to  such  matters,  unless  the  Lord  Chancellor  or  the  Lords  Justices 
of  the  Court  of  Appeal  in  Chancery,  or  any  or  either  of  them,  shall 
make  Order  to  the  contrary,  as  to  all  or  any  of  the  parties  to  such 
matters. 

VouVlir.— Ch.  E  X 


GENERAL  ORDER  IN  LUNACY.         isr^ 
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1873  The  Masters  in  Lunacy,  or  either  of  them,  shall  be  at  liberty,  by 

memorandum  to  be  signed  by  them,  or  either  of  them,  to  allow 
to  a  solicitor  for  attending  on  any  warrant  or  other  appointment 
before  them,  or  either  of  them,  such  a  sum  not  exceeding  five 
guineas  as,  having  regard  to  the  special  nature  of  the  case,  they, 
or  either  of  them,  may  in  their  or  his  discretion  think  reasonable. 

When  the  Master  in  Lunacy  shall  not  have  made,  and  shall  not 
have  refused  to  make  any  such  allowance  as  last  above-mentioned, 
the  Taxing  Master  shall  take  into  consideration  the  circumstances 
of  each  case,  and  allow  to  a  solicitor  for  attending  any  warrant  or 
other  appointment,  such  a  sum,  not  exceeding  three  guineas,  as 
he  may  at  his  discretion  think  reasonable. 

Solicitors  shall  also  be  entitled  to  charge  and  be  allowed  [the 
fees  set  forth  in  the  third  Schedule  to  the  said  Begulatious  of  the 
Court  of  Chancery. 

Selborne,  C. 

W,  M.  James,  L.J. 

George  Hellish,  L.J. 
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BANKEUPTCY  ACT,   1869:  ms 

DEBTORS  ACT,  1869. 

September  1878. 


GENERAL  BULES  made  under  the  Bankruptcy  Act,  1869, 
and  the  Debtors  Act^  1869. 

It  is  Ordered  as  follows,  that  is  to  say : 

From  and  after  the  publication  of  this  Order  in  the  London 
Oazetie,  the  bill  of  costs  and  expenses  of  and  incident  to  the  prose- 
cution of  a  bankrupt  by  his  trustee,  under  Order  of  Court,  shall  be 
taxed  by  the  Master  of  the  Grown  Office  of  the  Court  of  Queen's 
Bench,  and  shall  be  delivered  to  the  Solicitor  to  the  Treasury, 
together  with  an  office  copy  of  the  Order  of  Court  directing  the 
prosecution,  and  a  notice  of  the  time  fixed  for  the  taxation  of  such 
bill  of  costs,  seven  days  at  least  before  such  time,  so  as  to  enable 
the  said  solicitor,  if  he  shall  think  fit,  to  attend  such  taxation  either 
by  himself  or  his  agent. 

In  every  such  bill  of  costs,  credit  shall  be  given  for  so  much  of 
the  amount  of  the  costs  as  shall  have  been  allowed  by  the  Court 
before  which  the  prosecution  or  trial  took  place. 

With  dny  application  to  the  Commissioners  of  Her  Majesty's 
Treasury  for  an  order  on  the  Accountant  in  Bankruptcy  to  pay 
the  difference  between  the  amount  allowed  by  the  Master  of  the 
Crown  Office  and  that  allowed  by  the  Court  before  which  the 
prosecution  or  trial  took  place,  the  allocatur  of  such  Master  shall 
be  sent. 

Selborne,  C. 

James  Bacx)n, 

Chief  Judge  in  Bankruptcy. 


(    xxxviii     ) 

NOTE  AS  TO  THE  EEFERENCE  TO  RECORD  NOW  PRINTED 
WITH  THE  TITLE  OF  EACH  CAUSE. 


The  Beference  to  Eecord,  which  is  noted  on  the  bill,  gives  the  year  of 
filing,  the  initial  letter  of  the  surname  of  first  Plaintrfi^  and  the  con- 
secutive  nnmber  of  the  bills  of  that  year  and  letter,  and  leads  to  the  file 
of  pleadings  in  the  Becord  and  Writ  Clerk's  Office. 

The  year,  letter,  and  nnmber,  also  lead  to  the  entry  of  the  cause  in 
the  Cause  Books.  The  Cause  Books  commence  in  the  year  1842.  As  to 
causes  commenced  before  the  2nd  of  November,  1852,  they  contain  the 
dates  of  pleadings  and  formal  proceedings.  As  to  subsequent  causes 
they  contain,  in  addition  to  these  particulars,  the  dates  of  all  decrees, 
orders,  reports,  and  certificates  made  since  the  30th  of  November,  1855. 
In  these  books  there. is  entered  against  every  decree  or  order  a  reference 
to  the  volume  and  folio  of  the  Begistrar's  Books  for  the  year,  where  the 
decree  or  order  will  be  found  in  extenso. 

No  reference  is  written  against  reports  or  certificates,  but  the  dates^ 
extracted  from  the  Cause  Book,  lead  to  the  corresponding  entries  in  the 
Volumes  of  Beports  and  Certificates,  and  the  Index  thereto. 

The  Cause  Books  are  kept  in  the  Becord  and  Writ  Clerk's  Office. 

The  Begistrar's  Books  and  the  Index  thereto,  and  the  Beports  and 
Certificates  and  the  Index  thereto  called  the  Calendar  of  Beports,  aro 
kept  in  the  Beport  Office,  a  branch  of  the  Becord  and  Writ  Clerk's  Office 
under  the  same  roof. 

For  the  time  of  commencement  of  year  in  the  "  Begistrar's  Books,"  see 
1  Seton,  pp.  2,  3.  

When  the'  Beference  to  Becord  is  not  known,  it  may  be  found  by 
searching  for  the  necessary  period  the  Index  to  Cause  Books  kept  in  the 
Becord  and  Writ  Clerk's  Office. 


In  searching  for  decrees,  orders,  reports,  and  certificates  made  in 
causes  commenced  before  the  2nd  of  November,  1852,  or  made  in  sub- 
sequent causes  before  the  30th  of  November,  1855,  or  made  in  matters, 
the  old  method  must  still  be  followed,  viz. : 

If  a  decree  or  order  is  required,  search  in  the  Beport  Office  the  Index 
to  the  Begistrar's  Books ;  if  a  report  or  certificate,  search  in  the  same 
office  the  Calendar  of  Beports.  The  Index  to  the  Begistrar's  Books 
gives  the  reference  to  the  Begistrar's  Books,  and  the  Calendar  of  Beports 
the  reference  to  the  Volumes  of  Beports  and  Certificates. 


Affidavits  are  filed  in  the  Becord  and  Writ  Clerk's  Office,  where  the 
Index  thereto  may  be  searched. 

Petitions  are  filed  in  the  Beport  Office,  where  the  Index  thereto  mny 
bo  searched. 


{Indnduig  Banhruptcy  and  Lmaey  Cooes) 
BEFORE 

THE  LORD  CHANCELLOR 

AND  THE 

COURT  OF  APPEAL  IN  CHANCERY. 


BARPIELD  V.  LOUGHBOROUGH.  l. c. 

[1865    B.    344.]  J^ 

Partnership  AocounU— Interest  after  Dissolutions-Annual  Rests—Money         AVw.  2, 4,  5. 

Received,  """" 

In  taking  the  aooounts  of  a  partnerebip,  interest  after  the  dissolution  will 
not  in  general  be  allowed  to  the  partners  on  their  respective  capitals,  though 
ioterestdnring  the  partnership  with  annual  rests  is  allowed ;  but  this  rule  may 
be  varied  by  the  terms  of  the  articles,  as,  for  example,  by  a  provision  treating 
tbe  capital  left  in  by  a  partner  as  an  interest-bearing  loan. 

Any  sums  of  money  received  after  the  dissolution  and  retained  by  either 
partner  ought  to  be  debited  to  him,  and  applied  first  in  reduction  of  the 
interest  due  to  him,  and  then  in  reduction  of  his  capital 

Order  of  JfoZtns,  V.C,  varied. 

PiUing  v.  Pilling  (1)  questioned. 

Thomas  LOUGEBOROUOH  and  Samud  Barfidd  carried  on 
business  in  partnership  as  attorneys  and  solicitors  under  the  provi- 
sions of  a  deed  bearing  date  the  23rd  of  December,  1854,  which 
provided  that  T.  Loughborough  should  have  two-thirds  and  8. 
Barfidd  one-third  of  the  profits.  The  fourth  clause  of  the  deed 
was — 
'*  That  the  capital  requisite  for  carrying  on  the  said  partnership 

(1)  3  D.  J.  &  S.  162. 
YouTlIL  B  1 
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[L.  R. 


L.O. 
1872 


Babtield 

V. 
LOUOH- 
BOBOUGH. 


business  shall  be  advanced  and  brought  into  the  said  business  by 
the  said  partners  in  the  following  proportions :  (that  is  to  say)  two- 
thirds  by  the'said  Thomas  Loughlorough,  and  the  remaining  one- 
third  by  the  said  Samuel  Barfieli.  And  that  in  case  either  of  the 
said  partners  shall  at  any  time  or  times,  with  the  consent  of  the 
other  of  them,  advance  or  lend  to  the  said  co-partnership,  or  leavo 
therein  with  such  consent  as  aforesaid,  at  any  settlement  of  accounts 
as  hereinafter  mentioned,  any  sum  or  sums  of  money,  then  and  in 
every  such  case  the  said  partners  respectively  shall  be  considered 
as  creditors  of  the  said  partnership  in  respect  of  such  capital  and 
advances  so  respectively  made  by  them  or  left  as  aforesaid,  and 
shall  be  allowed  interest  for  the  same  after  the  rate  of  five  pounds 
per  centum  per  annum/'  The  20th  clause  provided  that  the 
partners  should  during  the  co-partnership,  in  the  month  of  Decem- 
ber in  each  year,  make  up  a  general  account  in  writing  of  all  the 
business  transactions  and  other  matters  and  things  relating  to 
the  partnership,  and  that  upon  the  settling  of  every  such  account 
the  clear  gains  and  profits  of  the  joint  practice  should  be  divided 
between  the  partners  according  to  their  respective  shares. 

The  partnership  was  dissolved  by  a  decree  made  in  this  suit  on 
the  11th  of  December,  1867,  and  the  accounts  were  directed  to  bo 
taken.  In  taking  the  accounts  the  Yice-Chancellor  Malins  had 
decided  (July  3, 1872)  on  summons,  that  up  to  the  date  of  the 
Chief  Clerk's  certificate,  interest  must  be  allowed  to  each  partner 
on  his  capital  account,  with  annual  rests,  each  partner  being 
debited  with  interest  upon  his  drawings  from  the  date  of  such 
drawings  respectively  to  the  end  of  the  year. 

Mr.  IxyuffKborouffh  appealed  as  to  the  allowance  of  interest,  and 
also  on  other  grounds,  which  do  not  call  for  a  report. 

Mr.  Hardy,  Q.C.,  and  Mr.  Biggins,  Q.C.,  for  the  Appellant  :— 
It  has  long  been  decided  that  neither  articles  of  partnership  nor 
any  usage  between  the  partners  will  have  any  effect  after  a  disso- 
lution, and  that  the  property  will  then  be  simply  divided  without 
any  allowance  of  interest.  This  is  clear  upon  the  cases :  Wainey 
V.  Wells  (1);  JDinhamY.  Bradford  (2);  Clark  v.  Leach  (3);  CooJce 

(1)  Law  Bep.  2  Ch.  250.  (2)  Law  Bep.  5  Ch.  619. 

(3)  1  D.  J.  &  S.  109. 


VOL.YIIL] 


GHANGEBT  APPEALa 


3 


y.  BeiJbow  (1) ;   PUUng  v.  FSUng  (2) ;   Farmu  v.  Bayward  (3) ; 
B(m9abT.£ondZ7e(4);  Wood  y.  Scoles  {b). 

Mr.  Shapter,  Q.C.,  and  Mr.  StaOard,  for  Mr.  Barfidd:— 

Mr.  Barfidd  left  in  lai^  sains  of  monej  on  the  faith  of  bein^ 
allowed  interest,  and  he  onght  not  to  lose  it:  Smith  t.  Donald' 
9cm  (6)  and  PiUing  t.  PUUng  are  dear  authorities  as  to  the  rale, 
la  Watnetf  y.  Wetts  (7)  the  money  was  in  Court 

Mr.  Bardtff  in  reply. 
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Nov.  5.    LoBD  Selbobne,  L.C. : — 

The  questions  on  which  I  reserved  my  jadgment  are,  whether 

the  Yice-Chanoellor  was  right,  first,  in  directing  interest  to  be 

.chaiged  and  allowed  after  the  dissolution  of  the  partnership  in  this 

case ;  and,  secondly,  in  directing  this  to  be  done  with  annual 

rests? 

A  claim  to  have  partnersliip  accounts,  subsequent  to  the  dissolu- 
tion of  a  partnership,  taken  with  interest  as  between  the  partner?, 
must  (in  tlie  absence  of  any  facts  raising  particular  equities)  be 
maintained,  if  at  all,  upon  the  footing  of  an  agreement  to  that 
effect  In  such  a  case,  interest  is  not  due,  either  upon  the  footing 
of  delay  in  the  payment  of  a  h'quidated  debt,  payable  at  a  time 
certain,  or  upon  that  of  the  use  by  one  man  for  his  own  profit  and 
advantage  of  the  money  belonging  to  another.  Neither  partner 
has  a  personal  demand  upon  the  other  for  the  repayment  of  his 
share  of  the  capital  employed  in  the  business.  It  is  payable,  not 
at  any  fixed  time,  but  in  a  due  oourse  of  liquidation,  out  of  the 
assets  when  realised.  These  assets  are  not  in  the  meantime  (unless 
under  exceptional  circumstances)  productive  of  benefit  to  one 
partner  rather  than  to  another ;  they  have  simply  to  be  got  in 
and  realised,  and  then  applied  and  distributed  for  the  benefit  of 
both  partners,  according  to  their  respective  interests. 

(1)  3  D.  J.  &  S.  1.  (5)  Iaw  Rep.  1  Cb.  369. 

(2)  Ibid.  162.  (6;  2  Dea  in  Court  of  Session,  3nl 

(3)  4  D.  F.  &  J.  474.  Series,  86. 

(4)  35  Beav.  120.  (7)  Law  Repi  2  Ch.  250. 
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In  most  of  such  ca^s  there  is  either  an  express  written  agree- 
ment, or  practice  and  usage  equivalent  thereto,  that,  during  the 
continuance  of  the  partnership,  interest  shall,  before  each  division 
of  profits,  be  credited  to  both  parties  on  the  amount  of  capital 
standing  to  the  credit  of  their  respective  accounts.  But  it  does 
not  appear  to  me  to  be  a  legitimate  inference  from  any  such  agree- 
ment or  practice  which  is  merely  of  this  nature,  that,  after  a  dis- 
solution, interest  should  continue  to  be  allowed  until  the  final 
adjustment  and  settlement  of  the  partnership  accounts. 

There  are  frequently  express  provisions  in  partnership  articles 
with  respect  to  the  payment  of  interest  on  the  share  of  capital  of 
one  partner  retained  by  another  after  dissolution.  When  no  such 
provision  is  made,  the  principles  of  the  settlement  which  ought 
to  be  made  between  the  parties  are  applicable  to  a  dissolved  and 
not  to  a  continuing  partnership,  and  it  would  be  an  unwarrantable 
extension  of  the  terms  of  an  express  agreement,  limited  to  the 
period  of  the  continuance  of  the  dealings,  to  apply  it  to  a  period 
when  the  partnership  and  the  partnership  dealings  no  longer  con- 
tinue, except  for  the  sole  and  special  purpose  of  winding  up  the 
affairs.  The  foundation  of  the  contract  for  the  allowance  of  in- 
terest in  such  cases  is  the  employment  of  the  capital  of  the  partner- 
ship in  profitable  business  transactions,  or  in  transactions  from 
which  profit  is  expected  to  accrue;  but  the  contract  for  such 
employment  of  the  capital  terminates  at  the  moment  of  dissolution, 
and  no  new  transaction  ought  afterwards  to  be  undertaken.  If 
the  affairs  could  be  then  immediately  wound  up,  the  whole  assets 
would  be  immediately  applicable  in  payment,  first,  of  the  debts  of 
the  concern,  next  of  the  sums  due  at  that  moment  to  the  partners 
respectively;  and  if  there  were  any  ultimate  surplus,  such  surplus 
would  be  distributable  between  the  partners  as  profit  on  the  previous 
transactions. 

If  (as  generally  happens)  there  are  impediments  to  the  imme- 
diate realisation  of  the  assets  and  settlement  of  the  accounts,  this 
state  of  things  does  not  alter  the  nature  of  the  rights  and  interests 
of  the  partners  in  the  assets  then  existing,  though  to  be  afterwards 
realised.  Nor  does  it  seem  to  make  any  difference  in  principle  if 
one  of  the  consequences  of  the  delay  should  be  to  increase  or 
diminish  by  subsequent  accretions  or  losses  the  amount  of  the 
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surplus  distributable  as  the  ultimate  profit  of  the  business  carried 
on  before  the  time  of  dissolution. 

I  shonld  hold,  therefore,  on  principle,  that  no  interest  is,  after 
dissolution,  payable  between  partners  merely  on  the  ground  that 
they  have  still  remaining  in  the  concern  unequal  shares  of  capital, 
on  which,  during  the  continnance  of  the  partnership,  they  were 
entitled,  either  by  express  agreement  or  by  their  course  of  deal- 
ing, to  have  interest,  credited  with  or  without  rests. 

The  authorities,  with  the  one  exception,  FiUing  y.  PiUing  (1), 
seem  to  me  to  be  in  accordance  with  this  view.  Boddam  v. 
RHei/  (2),  before  Lord  Thurhw,  which  was  afSrmed  in  the  House 
of  Lords ;  Parsons  y.  Hayward  (3),  in  1862,  particularly  the  dieta 
of  Lord  Weslbury  (4) ;  Wood  v.  Secies  (5),  before  this  Lords  Justices, 
in  1866,  in  which  case  their  Lordships  declined  to  treat  sums 
described  in  the  articles  as  "  capital "  and  *^  additional  capital "  on 
the  footing  of  debts  of  the  partnership,  so  as  to  allow  interest  upon 
these  sums  after  the  dissolution ;  while  they  did  treat  as  debts 
payable  with  interest  after  the  dissolution,  advances,  ultra  the 
stipulated  amount  of  '' capital "  and  '^additional  capital"  which 
had  been  made  by  a  partner  by  way  of  loan  to  the  partnership ; 
and,  lastly,  Wainey  v.  Wdb  (6),  decided  first  by  the  Master  of  the 
Bolls,  and  afterwards,  in  1867,  by  Lord  Chancellor  Chelmsford. 

If  Pilling  v.  PiUing^  decided  in  1865,  is  not  to  be  explained  by 
any  special  circumstances,  it  seems  right  to  observe  that  it  was 
decided,  in  the  first  instance,  by  the  Judge  whose  later  decision  in 
Watney  v.  WdU  was  afiSrmed  by  Lord  Chelmsford;  and  by  the 
same  Lords  Justices  who  afterwards,  in  1866,  decided  Wood  v. 
Scales.  In  Smith  v.  Donaldson  (7)  the  advances  on  which  interest 
(with  rests)  was  allowed  were  made  to  a  dissolved  partnership  for 
the  purpose  of  its  liquidation ;  and  a  binding  agreement  for  the 
allowance  of  such  interest  was  held  to  be  established. 

I  have  entered  so  far  into  the  abstract  question,  because  I  wish 
it  to  be  understood  that  while  I  agree  with  the  Yice-Chancellor  in 
allowing  interest  after  the  dissolution  (though  without  rests)  in  this 
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(1)  3  D.  J.  &  S.  162. 

(2)  2  Bro.  C.  C.  2. 

(3)  4  D.  F.  &  J.  474. 

(4)  Ibid.  485. 


(5)  Law  Rep.  1  Ch.  369,  378. 

(6)  Ibid.  2  Ch.  250. 

(7)  2  Dec.  in  Court  of  Session, 
Series,  86. 
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particular  case,  I  do  80  not  upon  general  principles,  but  upon  the 
special  terms  of  this  particular  contract. 

The  fourth  article  of  the  contract  of  partnership  in  this  case 
appears  to  me  to  place  upon  one  and  the  same  footing  all  such 
sums  as  the  partners  might '' advance  and  bring  into  the  business  " 
as  their  respective  proportions  of  *^  the  capital  required  for  carry- 
ing on  the  partnership  business/'  and  such  money  as  either  partner 
might  at  any  time,  *'  with  the  consent  of  the  other  of  them,  ad- 
vance or  lend  to  the  said  co-partnership,  or  leave  therein,  with 
such  consent,  at  any  settlement  of  accounts  "  as  after  mentioned. 
And  it  was  expressly  agreed  that,  **  in  respect  of  all  such  capital  and 
advances  so  respectively  made  by  them,  or  left  as  aforesaid,  the^part- 
ners  respectively  shall  be  considered  as  creditors  of  the  partner- 
ship," and  "  shall  be  allowed  interest  for  the  same  after  the  rate 
of  £5  per  cent  per  annum."  The  advances  for  the  necessary 
capital,  and  any  further  advances  by  way  of  loan,  are  both  hero 
treated  as  equally  constituting  the  relation  of  debtor  and  creditor 
between  the  partnership  and  the  partner  making  such  advances, 
and  as  creating  a  debt  payable  by  the  partnership  with  interest. 

This  brings  the  case  .exactly  within  the  decision  in  Wood  v. 
Seoles  (1),  as  to  the  advances  which,  in  that  case,  were  made  by  way 
of  loan,  tiUrd  the  stipulated  capital  and  additional  capital.  What- 
ever may  have  been  the  reasons  for  this  agreement  (and  perhaps 
they  may  be  found  in  the  particular  course  and  nature  of  the 
'business  of  attorneys  and  solicitors)  its  intention  certainly  appears 
to  have  been,  to  give  the  partners  a  right  to  interest  on  the  footiog 
(inter  se)  of  debtor  and  creditor,  and  not  merely  on  that  of  partner 
and  partner.  A  creditor  must  always  remain  a  creditor  till  the  debt 
is  paid. 

For  the  allowance,  however,  of  annual  rests  after  the  dissolution 
of  the  partnership,  I  can  find  no  ground  in  the  terms  of  this  con- 
tract. Nothing  is  said  expressly  about  rests,  nor  about  compound 
interest.  The  right  to  compound  interest  during  the  continuance 
of  the  partnership  was  derived  only  from  the  combined  operation 
of  the  right  to  simple  interest  under  clause  4,  and  the  provision 
for  the  annual  balancing  of  accounts  yearly  during  the  said 
co-partnership,  contained  in  clause  20;  and  from  the  practice 
(I)  Law  Rop.  1  Ch.  369,  378. 
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which,  in  accordance  with  those  proTisions,  and  with  the  usual 
course  of  similar  partnership  acoountB,  was  actually  followed  till 
the  dissolution.  But  it  is  clear  that  the  provision  for  yearly 
accounts  is  inapplicable  to  the  period  after  dissolution.  Where 
the  relation  of  partners  in  a  going  concern,  in  which  accounts  are 
annually  to  be  made  up,  has  come  to  an  end,  the  usage  of  yearly 
rests,  which. is  a  mere  consequence  of  that  relation  and  of  these 
accounts,  comes  also  to  its  natural  end. 

The  authorities.which  decide  that  balances  due  upon  an  account 
between  banker  and  customer,  kept  during  the  continuance  of  that 
relation  according  to  the  usage  of  bankers,  with  yearly  or  half- 
yearly  rests,  carry  simple  interest  only  from  the  time  when  the  rela- 
tion of  banker  and  customer  has  terminated  by  death  or  otherwise, 
proceed  upon  a  principle  which  seems  to  be  not  less  applicable  to 
a  case  like  the  present  of  rests  in  partnership  accounts :  Ferffusson 
Y.  Ftfffe  (1) ;  CrosskiU  v.  Boioer  (2) ;  WiUiamson  v.  WiUianuon  (3). 

I  was  at  one  time  during  the  argument  under  the  impression 
that  the  parties  in  the  present  case  had  not  substantially  acted 
upon  the  4th  clause  of  the  articles  of  partnership,  but  an  examina- 
tion of  the  accounts  produced  in  evidence  has  [satisfied  me  that 
this  impression  was  erroneous. 

With  respect  to  the  drawings  of  each  partner  out  of  the  partner- 
ship, I  do  not  find  in  the  partnership  articles  any  provision  for 
charging  interest.  Down  to  the  date  of  the  dissolution,  the 
accounts  ought  in  this  respect  to  be  taken  upon  the  footing 
established  by  the  usage  of  the  partnership.  After  that  date  any 
sums  received  and  retained  to  his  own  use  by  any  partner  out  of 
the  partnership  assets  ought  to  be  debited  to  such  partner,  as  at 
the  dates  when  they  were  received,  in  reduction,  firsts  of  the  interest 
accrued  after  the  dissolution  on  the  principal  sum  (if  any)  due  to 
such  partner  at  the  date  of  the  dissolution,  and,  secondly,  of  the 
interest  bearing  debt  itself.  For  charging  interest  against  either 
jvartner  after  the  dissolution  on  sums  not  retained  to  his  own  use, 
and  not  shewn  to  have  been  received  or  employed  otherwise  than 
in  the  proper  course  of  the  realisation  of  the  assets  and  liquidation 
of  the  concern,  I  see  no  ground. 

(1)  8  CT.  &  P.  121.  (2)  32  Bcav.  86. 

(3)  Law  Rep.  7  Eq.  642. 


L.O. 

1S72 


Bahfheld 

V. 

LonoH- 

BOBOUGU 


GHANOEBY  APPEALS.  [L.  B. 

I^  0.  I  propose,  thereforoi  to  make  tbe  following  order  :-* 

^^  Discbarge  the  order  of  the  drd  of  July,  1872,  and,  instead  thereof,  direct  that 

Babfield     ^^  taking  the  accoonts  under  the  decree,  the  Plaintiff  and  the  Defendant  reapec- 
V,  tively  are,  in  respect  of  the  period  antecedent  to  the  dissolution  of  partnership, 

^^?»  to  be  credited  with  interest  at  the  rate  of  £5  per  cent,  per  annum  on  all  sums 
from  time  to  time,  during  that  period,  advanced  by  them  respectively  on  account 
of  their  respective  shares  of  the  capital  required  for  carrying  on  the  partnership 
business,  or  advanced,  or  lent  to,  or  left  in  the  co-partnership^  by  either  of  them  with 
the  consent  of  the  other  of  them ;  and  that  they  are  in  like  manner  to  be  debited 
with  interest  at  the  same  rate  on  all  sums  from  time  to  time,  during  the  same  period, 
drawn  by  them  respectively  out  of  the  said  partnership  for  their  own  respective  uae ; 
such  accounts  in  respect  of  the  period  aforesaid  being  taken  with  annual  rests, 
according  to  the  course  and  usage  of  the  co-partnership,  on  the  26th  day  of 
December  in  every  year  subsequent  to  the  date  of  the  last  settled  account,  and  a 
final  rest  being  made  on  the  11th  day  of  December,  1867,  the  day  of  the  dissolu- 
tion of  the  partnership :  And  direct,  that  from  and  after  the  said  lltii  day  of  Decem- 
ber, 1867,  the  Plaintiff  and  Defendant  respectively  are  to  be  credited  with  simple 
interest  on  the  balances  due  to  them  respectively  from  the  partnership,  on  the  day 
of  the  dissolution  (or  on  so  much  of  such  balances  as  may  not  from  time  to  time 
have  been  afterwurds  satisfied  by  moneys  received  and  retained  by  them,  or 
either  of  them,  to  their  own  respective  use  out  of  the  partnership  assets),  at  the 
rate  of  £6  per  cent,  per  annum  without  rests. 

No  costs  of  the  summons  on  which  the  order  of  the  drd  of  July,  1872,  was 
madcj  or  of  the  appeal  motion.    Deposit  to  be  returned.  - 

Solicitors:  Messrs.  Hill  dt  Son;  Mr.  Loughborough. 
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Nov.  .*),  6,  7, 8, 

11, 14.  Nuiaanoe^Evidene&^Tre^pau-^InJunciim'^uriidicium 

The  amount  of  annoyance  which  will  induce  the  Court  to  interfere  between 
the  owners  of  adjoining  buildings  discussed  and  defined,  and  the  nature  and 
value  of  evidence  in  such  cases  considered. 

Where  a  trifling  trespass  or  an  interference  with  an  ancient  right  has  been 
submitted  to  for  six  years,  the  Court  will  not  exercise  its  jurisdiction,  but  will 
leave  the  Plaintiffs  to  their  rights  at  law. 

Decree  of  the  Master  of  the  Rolls  reversed. 

XhIS  was  a  suit  instituted  by  the  owners  of  a  house  for  the  pur- 
pose of  obtaining  an  injunction  to  restrain  the  owners  of  adjoining 
buildings  from  causing  nuisance  by  noise,  and  from  trespassing  by 
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encroachmenty  and  from  interfering  with  an  ancient  light,  and  for        L.  0. 
the  purpose  of  obtaining  damages.     The  Master  of  the  Bolls        1872 
refused  to  grant  an  injunction,  but  made  a  decree  for  an  inquiry      qaunt 
as  to  damages,  and  for  payment  by  the  Defendant  of  the  costs  of    yyvvey, 
the  suit.  

The  Plaintiffs  and  the  Defendant  both  appealed. 

The  £Btct8  of  the  case  appear  in  the  judgment  of  the  Lord 
ChanoeUor  sufficiently  for  the  purpose  of  this  report. 

Mr.  Anderson,  Q.C.,  Sir  B.  BaggaUay,  Q.O.,  and  Mr.  Bowdiffe^ 
for  the  Plaintiffs,  contended  that  the  Defendant  could,  at  a  yery 
small  expense,  put  an  end  to  the  nuisance :  Attorney-General  v. 
Colney  Hatch  Lunatic  Asylum  (1) ;  Yates  y.  Jack  (2).  As  to  the 
question  of  damages  or  injunction,  they  cited  Eindley  v.  Emery  (3) ; 
Senior  r.  Pawson  (4). 

The  SoUcitoT'General  (Sir  Q.  Jessel),  and  Mr.  Fry,  Q.C.  (Mr. 
Marten  with  them),  for  the  Defendant,  as  to  delay,  cited  Swaine  v. 
Great  Northern  BaUway  Company  (5) ;  Crump  v.  Lanibert  (6). 

Mr.  Anderson^  in  reply. 


Not.  14.    Lord  Selboeke,  L.O. : — 

The  Plaintiffs,  who  are  unmarried  ladies,  living  at  Leek,  in 
Staffordshire,  ask  for  an  injunction  (with  damages)  to  restrain  an 
alleged  nuisance  by  noise  and  yibration,  and  to  restrain  alleged 
trespasses  by  encroachment  on  land  and  obstruction  of  light.  The 
Master  of  the  Bolls  has  made  a  decree,  refusing  an  ihjunction,  but 
granting  an  inquiry  as  to  damages,  from  which  decree  both  parties 
appeal. 

Leek  is  a  town  in  which  the  manufacture  of  silk  is  carried  on. 
The  Plaintiffs*  house  faces  a  street  called  Derby  Street,  to  the 
south,  and  has  a  garden  of  some  size  to  the  north,  with  two  stables 
to  the  east,  separate  from  the  house  and  from  each  other.    East- 

(1)  Law  Rep.  4  Ch.  146.  (4)  Law  Rep.  3  Eq.  330. 

(2)  Ibid.  1  Ch.  295.  (5)  4  D.  J.  &  S.  211. 

(3)  Ibid.  1  Eq.  52.  (6)  Law  Rep.  3  Eq.  409. 
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L.  C.       ward  and  southward  of  the  nearer  of  these  stables  (called  the  old 

1872       stable),  which  is  about  nineteen  yards  from  the  house  and  garden, 

Gaunt      ^^  &  ^^^^  ™^U  belon^ng  to  and  worked  by  the  Defendant.     The 

FYNjrET      Plaiiitiffs  state  that  the  Defendant  was  formerly  in  the  enaploy- 

ment  of  the  Plaintiffs'  father,  who  was  a  mill-owner,  carrying  on 

the  manufacture  of  silk  in  part  of  the  buildings  now  occupied  by 
the  Defendant.  The  Defendant  states  that  the  Plaintiffs'  father 
(from  whom  they  derive  their  title)  deliberately  placed  his  house 
(the  same  house  in  which  the  Plaintiffs  now  live)  close  to  the 
milL 

The  mill  has,  however,  been  much  enlarged  by  the  addition  of 
new  buildings  since  that  time.  Down  to  the  winter  of  1864-5  it 
was  worked  by  hand-power,  and  a  narrow  strip  of  land  between  the 
northern  part  of  it  and  the  eastern  wall  of  the  Plaintiffs'  old  stable 
remained  unbuilt  upon.  In  that  winter  the  Defendant  caused  this 
intervening  space  to  be  covered  over,  and  erected  a  small  steam- 
engine,  of  about  four-horse  power,  in  the  chamber  so  formed,  con- 
necting this  engine  by  proper  gearing  with  the  machinery  in  the 
mill,  which  from  that  time  forward  was  worked  by  steam.  The 
Plaintiffs  made  no  complaint  of  any  annoyance  till  the  summer 
of  1870 ;  and  they  were  in  the  habit  of  keeping  three  or  more 
horses  or  ponies  in  the  old  stable,  till  the  end  of  October  in  that 
year. 

I  consider  it  to  be  admitted  upon  the  Plaintiffs'  pleadings,  and 
established  by  their  evidence,  that  there  was  no  nuisance  from 
noise  or  vibration,  either  to  the  house,  or  to  the  'garden,  or  to  the 
stables,  prior  to  the  end  of  May,  or  the  beginning  of  June,  1870. 
But  the  Plaintifis  allege  that  the  Defendant's  mill  then  began  to 
be  worked  with  such  a  degree  of  noise  as  to  become,  after  that 
time,  a  serious  nuisance,  that  they  remonstrated,  and  received 
promises  of  redress,  but  that  nothing  was  effectually  done  to 
remedy  the  evil,  and  that  in  and  ai'ter  October,  1870,  the  noise 
and  vibration  increa^d  daily,  destroying  or  materially  diminishing 
the  comfort,  salubrity,  and  value  of  their  house  and  garden,  and 
rendering  the  old  stable  unsafe  and  unfit  for  horses,  in  consequence 
of  which  their  horses  were  removed  from  it  at  the  end  of  October, 
or  the  beginning  of  November,  1870. 
The  bill  was  filed  on  the  28th  of  November,  1870.    The  ques- 


V, 

Ptnkby. 
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lion  of  trespass  has  emerged  during  the  progress  of  the  contro-  L.  G. 
veny;  but  this  rests  on  distinct  grounds,  and  must  be  separately  iS72 
considered.  Gaunt 

The  case  thus  made  is  met  by  the  Defendant  with  a  general 
denial  of  the  material  facts  alleged.  He  says  that  no  changes 
baye  been  made  in  his  engine  or  machinery  since  January,  1865, 
except  some  which  were  made  in  1870,  to  meet  (as  far  as  possible) 
the  Plaintiffs'  objections ;  that  the  manner  of  working  them  has 
been  throughout  both  in  kind  and  in  degree  the  same ;  that  there 
has  been  no  increase  either  of  noise  or  vibration ;  that  the  state  ot 
things  of  which  the  Plaintiffs  now  complain  is  a  mere  continuation 
of  that  which  existed  without  complaint  during  the  five  preceding 
years,  and  which  is  admitted  not  to  hare  then  constituted  a 
nuisance.  In  these  stiitements  he  is  supported  by  the  evidence  of 
every  witness  in  the  cause  who  has  any  knowledge  of  the  interior 
working  of  the  mill.   [His  Lordship  then  referred  to  the  evidence.] 

If  the  Defendant's  evidence  is  believed,  the  Plaintiffs'  case  fails. 
The  burden  of  proof,  as  to  this  part  of  the  case,  rests  wholly  on  the 
Plaintiflfe.  The  Scotch  law  has  a  phrase  which,  in  cases  of  this 
nature,  may  well  admit  of  a  negative,  as  well  as  of  a  positive  appli- 
eation.  It  forbids  a  man  to  use  his  own  rights  **  in  emulaiionem 
vicini"  Neighbours  everywhere  (and  certainly  in  a  manufactur- 
ing town)  ought  not  to  be  extreme  or  unreasonable  either  in  the 
exerdse  of  their  own  rights  or  in  the  restriction  of  the  rights  of 
(?ach  other.  The  ruling,  approved  by  the  House  of  Lords,  in  8t. 
Helen's  Smelting  Company  v.  Tipping  (1),  that  "  the  law  does  not 
regard  trifling  inconveniences,"  and  that  "everything  is  to  be 
looked  at  from  a  reasonable  point  of  view,"  and  the  observations 
of  Lord  Cranworih,  seem  to  be  particularly  applicable  to  such  a 
case  as  the  present.  [His  Lordship  then  read  passages  from  the 
report  (2)]. 

There  may,  of  course,  be  such  a  thing  as  a  legal  nuisance  from 
noise  in  a  manufacturing  or  other  populous  town,  of  which  the 
ciise  of  Soltau  v.  De  Held  (3)  is  an  example.  But  a  nuisance  of  this 
kind  is  much  more  difficult  to  prove  than  when  the  injury  com- 

(1)  11  H.  L.  C.  G42.  (2)  11  H.  L.  C.  650,  G51. 

(3)  2  SiQi.  (N.S.)  133. 
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L.  C.      plained  of  is  the  demonstrable  effect  of  a  visible  or  tangible  cause, 

1872       as  when  waters  are  fouled  by  sewage,  or  when  the  fumes  of  mineral 

Gaunt      acids  pass  from  the  chimneys  of  factories  or  other  works  over  land 

Ftnney      ^^  houses,  producing  deleterious  physical  changes  which  science 

can  trace  and  explain.    A  nuisance  by  noise  (supposing  malice  to 

be  out  of  the  question)  is  emphatically  a  question  of  degree.  If 
my  neighbour  builds  a  house  against  a  party-wall,  next  to  my  own, 
and  I  hear  through  the  wall  more  than  is  agreeable  to  me  of  the 
sounds  from  his  nursery  or  his  music-room,  it  does  not  follow  (even 
if  I  am  nervously  sensitive  or  in  infirm  health)  that  I  can  bring 
an  action  or  obtain  an  injunction.  Such  things,  to  offend  against 
the  law,  must  be  done  in  a  manner  which,  beyond  fair  controversy, 
ought  to  be  regarded  as  exceptive  and  unreasonable. 

I  am  far  from  saying  that  there  may  not  be  a  case  in  which  the 
owner  of  a  house  very  near  a  mill  in  a  manu&cturing  town  may  be 
entitled  to  protection  against  noises  resulting  from  the  introduction 
into  the  mill  of  new  machinery,  or  of  new  modes  and  processes  of 
working.  But  in  every  case  of  this  kind  it  ought  to  be  clearly 
made  out  that  the  mill-owner  has  exceeded  his  rights.  When  there 
has  been  no  introduction  of  new  machinery,  and  nothing  new  in 
the  manner  of  working — when  everything  within  the  mill  has  gone 
on  without  change  in  the  usual  and  accustomed  course  of  the 
manufacturer's  business — a  Plaintiff  underta^ng  to  prove  that  at 
and  after  a  definite  time  the  noise  from  the  mill,  admitted  to  have 
been  previously  lawful  and  harmless,  became  excessive  and  noxious 
imposes  upon  himself  (to  say  the  least)  an  arduous  task. 

And  how  have  the  Plaintiffs  acquitted  themselves  of  this 
burden  ?  I  see  no  reason  to  doubt  that  they,  and  their  servants 
and  friends,  who  are  witnesses  in  this  case  (several  of  whom  have 
not  been  cross-examined),  do  themselves  believe  that  the  con- 
siderable increase  of  noise  of  which  they  speak  has  really  taken 
place,  and  are  persuaded  that  this  noise  is  a  serious  nuisance.  But 
it  is  not  impossible  that  this  should  be  the  case,  and  yet  that  the 
witnesses  for  the  Defendant  (none  of  whom  have  been  cross- 
examined)  should  be  believed.  Those  who  compare  the  noise 
which  they  hear  to-day  with  the  noise  which  they  heard  months 
or  years  ago,  are  witnesses  (within  certain  limits)  to  impressions 
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upon  the  mind  rather  than  to  facts.  Those  who  speak  of  the  L.  C. 
manner  in  which  the  engine  and  machinery  have  been  worked,  |f)72 
and  the  business  of  the  mill  carried  on,  speak  of  facts,  and  q^^ 
not  of  impressions  on  the  mind.  Mr.  Fry  made,  in  a  part  of  f- 
his  argoment,  a  happy  use  of  a  passage  in  a  recent  work  upon  -^ 
mental  science  (1),  which  (treating  of  the  influence  of  the  mind 
upon  the  sense  of  hearing)  says  ^'that  the  thought  uppermost 
in  the  mind,  the  predominant  idea  or  expectation  makes  a  real 
sensation  from  without  assume  a  dififerent  character."  Every  one 
must  hare  had  some  experience  of  the  truth  of  this  statement;  a 
nervous,  or  anxious,  or  prepossessed  listener  hears  sounds  which 
would  otherwise  have  passed  unnoticed,  and  magnifies  and  exag- 
gerates into  some  new  significance,  originating  within  himself, 
sounds  which  at  other  times  would  have  been  passively  heard  and 
not  regarded.  In  the  present  case,  I  have  no  doubt  that  a  real 
*' whirring  sound,"  such  as  the  Plaintiffs*  witnesses  describe,  did 
proceed  from  the  machinery  in  the  mill  when  at  work,  at  all 
times,  before  as  well  as  after  the  erection  of  the  steam-engine  in 
1864-5.  I  have  no  doubt  that  this  sound  (and  also  the  sound  of 
the  steam-engine),  after  its  erection,  was  often,  if  not  always,  per- 
ceptible in  the  Plaintiffs'  garden,  and  in  some  of  the  rooms  of 
their  house,  especially  when  the  windows  were  open ;  I  have  no 
doubt  that  it  was  louder  and  more  audible  at  some  times  and 
when  the  wind  was  in  particular  quarters,  than  at  other  times  and 
other  states  of  the  wind.  I  have  no  doubt  that  it  must  always 
have  been  more  or  less  heard  in  the  old  stable,  where  the  heads  of 
the  horses,  as  they  stood  in  their  stables,  were  turned  towards  the 
wall  (described  as  a  thin  wall)  on  the  other  side,  of  which  the 
engine  was  fixed,  and  where  there  was  a  small  window,,  which,  but 
for  its  being  closed  by  certain  boards,  would  have  opened  directly 
into  the  engine  room  itself. «  But  all  this  is  admitted  to  have  gone 
on  from  January,  1865,  to  June,  1870,  without  amounting  to  a 
nuisance. 

[His  Lordship  then  stated  that  in  June,  1870,  a  sudden  noise 
had  alarmed  the  servants  of  the  Plaintiffs,  and  that  since  that  time 
the  Plaintiffs  had  entertained  the  idea  of  some  danger  from  the 

(1)  Tuke,  Influence  of  the  Mind  on  the  Body,  p.  47. 
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L.  C.       boiler  used  by  the  Defendant  That  from  this  time  forth  the  engine 

ig72        and  its  noises  were  to  the  Plaintiffs  a  permanent  sonrce  of  irritation 

Q^j,      and  uneasiness.    His  Lordship  then  examined  the  evidence  on 

-J'-^^      both  sides  as  to  the  house,  and  then  the  evidence  as  to  the  effect  of 

the  noise  and  vibration  on  the  horses  in  the  stable.    Witnesses  for 

the  Plaintiffs  had  stated  that  on  one  occasion  the  horses  of  a  visitor 
when  put  in  the  stable  suffered  tremors,  as  to  which  his  Lordship 
said  that  this  evidence  did  not  make  a  powerful  impression  on  his 
mind.  The  case  of  Cooke  v.  Forbes  (1)  shewed  that  it  was  not 
every  occasional  and  accidental  noise  which  might  frighten  a  horse 
in  a  stable  on  a  particular  day  that  would  entitle  a  Plaintiff  to  an 
injunction,  if  the  general  case  or  habitual  nuisance  alleged  in  the 
bill  was  not  satisfactorily  proved.  His  Lordship  came  to  the  con- 
clusion that  no  sufficient  case  was  made  out,  and  that  the  bill,  so 
£Eir  as  it  sought  relief  on  the  ground  of  nuisance,  must  be  dismissed. 
As  to  the  trespass,  it  appeared  that  part  of  the  Defendant's  engine- 
house  overhung  the  plinth  of  one  of  the  Plaintiffs'  walls.  The 
Defendant,  however,  disputed  the  right  of  the  Plaintiffs  to  the 
plinth,  and  His  Lordship  would  not  decide  this  question.] 

His  Lordship  then  proceeded  to  say : — It  is  enough,  in  my 
opinion,  to  dispose  of  this  part  of  the  bill,  that  the  Defendant 
had  been,  for  nearly  six  years  before  the  filing  of  the  bill,  in 
undisputed  possession  in  a  manner  patent  to  the  Plaintiffs,  though 
they  may  have  not  known  the  particular  arrangement  or  position 
of  his  engine  or  machinery ;  and  that  the  title  to  this  small  piece 
of  land  iain  controversy  between  the  parties.  A  bill  for  ejectment, 
by  way  of  mandatory linjunction,  cannot,  in  my  opinion,  be  sup- 
ported under  such  circumstances.  This  part,  therefore,  of  the  bill 
must  also  be  dismissed. 

There  is  left  only  one  more  question,  that  of  the  obstruction 
of  the  window  in  the  Plaintiffs'  old  stable  by  the  boards  placed 
against  it,  and  also  by  the  roof  of  the  Defendant's  engine-room. 
As  to  this  I  have  felt  some  embarrassment.  On  the  one  hand, 
it  seems  to  me  that  an  unlawful  obstruction  by  the  Defendant  of 
an  ancient,  though  not  very  valuable  light  has  been  established. 
On  the  other  hand,  this  obstruction  took  place  nearly  six  years 
(1)  Law  Bep.  5  Eq.  160. 
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before  the  bill  was  filed,  under  the  very  eyes  of  the  Plaintifixt  or       L.  G. 
their  senrantSi  who  can  never  have  gone  into  the  stable  without       1872 
perceiying  it ;  and  the  L'ght  does  not  appear  to  have  been,  for  any      gaunt 
piactical  purpose,  missed  or  wanted  since  its  obatruction.    A  bill     fy^nby. 

for  an  injunction  in  such  a  case  would,  I  think,  before  the  passing       

of  Lord  Oairwf  Ad,  haye  been  dismissed,  and  the  Plaintiffs  would 
have  heea  left  to  their  remedy  at  law.  Since  that  Act,  if  the  bill 
were  not  dismissed,  I  should  certainly  agree  with  the  Master  of 
the  Bolls  in  thijiking  the  case  one  for  an  inquiry  as  to  damages, 
and  not  for  an  injunction.  But,  finding  myself  obliged  to  leave 
the  Plaintiffs  to  their  legal  remedy  (if  any)  as  to  the  other  matters 
complained  of,  and  being  of  opinion  that  the  obstruction  of  light 
is  so  connected  with  the  other  alleged  trespass  as  to  make  it  pos- 
sible that  some  injustice  might  be  done  if  damages  as  to  the  light 
were  given  here,  and  the  Plaintiffs  at  the  same  time  left  in  pos- 
session of  all  their  legal  remedies  as  to  the  plinth  of  their  wall  and 
the  disputed  slip  of  land,  I  have  come  to  the  conclusion  that  the 
bill  ought  to  be  altogether  dismissed,  without  prejudice  to  any 
action  which  the  Plaintiffs  may  be  advised  to  bring. 

The  costs  of  the  suit  will  follow  the  event ;  the  Plaintiffs'  appeal 
will  be  dismissed  with  costs.  There  will  be  no  costs  of  the  De- 
fendant'fl  appeal ;  but  the  deposit  will  be  returned. 

Solicitors  for  the  Plaintiffs:  Messrs.  Oregory,  Botodiffes,  & 
Hatch. 
Solicitors  for  the  Defendant :  Messrs.  Milne,  Riddle,  &  Mellor. 
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I"  0-  GILBEBT  V.  GUIGNON. 

}^  [1869    G.    7.] 

^'"lA^h^"^'  ^'^'  ^I^di/ig— Tranter— Priority— Acceptance— Inadvtrtenee. 

Corn  merchants  in  California  agreed  to  send  cargoes  of  wheat  to  a 
miller  in  England,  the  reimbanement  to  be  by  his  acceptance  agaiust 
bill  of  kding.  The  com  merchants  shipped  a  cargo,  and  made  out  the  bill 
of  lading  in  six  parts.  Three  parts,  with  corresponding  bills  of  exchange 
drawn  on  the  miller  for  the  price  of  the  cargo,  were  indorsed  by  the  corn 
merchants,  and  transferred  to  a  Californian  bank  for  valuable  consideration. 
These  bills  of  exchange  were,  with  the  bills  of  lading  annexed,  accepted  by 
the  miller.  One  indorsed  part  of  the  bill  of  lading  was  inadvertently  sent 
by  the  com  dealers  to  the  miller,  and  by  him  transferred  to  an  English  bank 
for  valuable  consideration.  The  bills  of  exchange  were  not  met  by  the 
miller : — 

Held,  that  the  com  merchants  were  entitled  to  deal  as  they  did  with  the 
cai^o  by  transferring  the  bills  of  lading ;  that  the  English  bank  could  not, 
under  the  circumstances,  claim  as  holders  of  the  bill  of  lading  without 
notice ;  and  that  the  English  bank  had  no  priority. 

Quart,  whether  the  miller  might  not  have  refused  to  accept  the  bills  of 
exchange  unless  the  bills  of  lading  were  delivered  to  him. 

Decree  of  the  Master  of  the  Rolls  affirmed. 

MeSSBS.  Forbes  &  Co^  who  were  com  merchants  in  California 
and  at  Olasffoto,  proposed  to  ship  wheat  from  Califomia  to  James 
Kemp,  a  miller  in  Devonshire,  on  the  following  terms,  as  contained 
in  a  letter  written  by  their  agent  to  Kemp,  and  dated  the  21st  of 
May,  1868 : — "  With  reference  to  my  letter  of  the  7th  inst,  re- 
specting California  wheat,  I  observe  that  I  omitted  the  matter 
of  reimbursement,  which  would  be  your  acceptance  at  ninety 
days*  sight  against  bill  of  lading." 

The  ninety  days*  sight  was  afterwards  altered  to  sixty  days' 
sight,  and  it  appeared  to  be  understood  that  Kemp  intended  to 
"  finance  the  cargoes,"  or,  in  other  words,  deal  with  them  before 
they  arrived.  On  these  terms  Kemp  ordered  about  twenty  cargoes 
of  wheat  The  first  cargo,  at  the  price  of  £5625,  was  shipped  by 
Forbes  dt  Co.  in  the  ship  Theodore  Ducos,  and  six  bills  of  lading 
were  made  out  by  Forbes  &  Co.,  and  signed  by  the  master  of  the 
ship,  all  dated  the  11th  of  September,  1868.  Six  corresponding 
bills  of  exchange  for  £5625  each  were  also  drawn  by  Forbes  &  Co. 
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on  Kemp  ;  three  of  these  bills  were  annexed  to  as  many  indorsed       L.  O. 
biUs  of  lading,  and  were,  on  the  12th  of  September,  1868,  deliyered       1S72 
by  Forbes  dtGa.\o  the  Bank  of  British  Columbia,  by  way  of  security     omnitT 
for  a  snm  of  money  then  advanced.  GmSroK 

*  Forbes  db  Co^  on  the  12th  of  September,  1868,  sent  a  letter  to  — 
Kemff  inclosing  therein  an  invoice  of  the  cargo  of  the  Theodore  Dueoe, 
and  by  a  mistake  of  their  derk,  or  by  inadyertence,  inclosing  also 
one  of  the  bills  of  lading  indorsed  in  blank.  This  bill  of  lading 
was,  on  the  11th  of  October,  1868,  delivered  by  Kemp  to  the  Wesi 
of  England  Banking  Company  by  way  of  security  either  for  an 
advance  then  made  or  for  money  doe  by  Kemp  to  the  banking 
company.  The  circumstances  under  which  this  bill  of  lading  was 
deposited,  and  how  far  the  banking  company  were  aware  of  the 
agreement  between  Forbee  dt  Co,  and  Kemp,  were  much  disputed. 
The  conclusion  to  which  the  Lord  Chancellor  arrived  is  stated  in 
his  judgnaent. 

The  three  bills  of  exchange  were  presented  by  the  agents  of 
Foties  A  Co.,  or  of  the  Bank  of  Briiish  Columbia,  to  Kemp,  and 
were  by  him  accepted  with  the  bills  of  lading  attached  thereto. 
This  latter  fact  was  disputed  by  the  banking  company,  but  in  the 
opinion  of  the  Lord  Chancellor  was  established.  Similar  proceed- 
ings took  place  as  to  other  cargoes.  With  respect  to  one  of  these, 
it  appeared  that  Kemp  objected  to  accept  the  bills  of  exchange 
nnleas  the  bills  of  lading  were  left  with  him.  Forbe$  it  Co.  there- 
upon, on  the  26th  of  October,  wrote  to  Kemp,  saying  that  the 
holders  of  the  biUs  of  exchange  must  hold  the  bills  of  lading, 
otherwise  their  lien  was  illusory.  On  the  14th  of  December,  1868, 
the  bills  of  exchange  for  £5625  were  protested  for  non-payment 
by  Kemp,  up  to  which  time  Forbes  &  Go.  had  not,  as  they  alleged, 
any  suspicion  that  the  biU  of  lading  sent  to  Kemp  had  been  used  by 
him.  On  learning  that  the  bills  of  exchange  were  dishonoured, 
Forbes  dt  Co.  deposited  the  sum  of  £5625  as  security  to  the  Bank 
of  British  Columbia;  that  bank  agreeing  to  take  the  neces- 
sary proceedings  in  respect  of  the  cargo  on  being  indemnified  by 
Forbes  dk  Co.  The  Bank  of  British  Columbia,  by  arrangement  with 
Forbes  dk  Co.,  obtained  possession  of  the  cargo  of  the  Tlheodore  Duces 
on  its  arrival  in  England. 
The  West  of  England  Banking  Company  then  filed  the  bill  in 
YouYIII.  C  1 


V. 

GvMNOJr, 
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L.  c.  this  suit  against  the  Bank  of  British  Columbia,  and  Forbes  db  Co.* 
1872  and  others,  alleging  that  the  sale  of  the  bills  of  exchange  to  the 
GiLBBur  Bank  of  BrUish  Columbia  was  subsequent  to  the  time  when  the  bill 
of  lading  was  deposited  with  the  banking  company ;  that  the 
Bank  of  British  Columbia  had  notice  that  Forbes  dt  Co.  had  parted 
with  the  control  of  the  cargo ;  and  that  the  Plaintiffs  were  not,  until 
the  arrival  of  the  ship,  aware  that  the  Bank  of  British  Columbia 
had  possession  of  any  bill  of  lading.  And  the  bill  prayed  a  decla- 
ration that  the  Plaintiffs  were  entitled  to  a  charge  on  the  cargo  of 
wheaty  in  respect  of  the  said  sum  of  £5625,  in  priority  to  the 
chaise  of  the  Bank  of  British  Columbia,  with  consequent  relief. 

The  Master  of  the  Bolls  dismissed  the  bill  with  costs.  The 
Plaintiffs  appealed. 

Mr.  Fry,  Q.C.,  and  Mr.  Ince  (Mr.  Murehj  of  the  Common  Law 
Bar,  with  them),  for  the  Plaintiffs : — 

Kemp  had  clearly  a  right  to  deal  with  the  cargoes,  and  the 
documents  must  be  such  as  would  enable  him  to  do  so :  Dracachi  v. 
Anglo  Egyptian  Natation  Company  (1).  Even  if  the  words  of  the 
contract  might  be  construed  differently,  they  are  controlled  by 
the  custom  of  merchants,  as  shewn  in  Bemdison  v.  Strang  (2) ; 
Shepherd  y.  Harrison  (3).  Kemp  had  a  right  to  consider  the  bill  of 
lading  as  given  in  exchange  for  his  acceptance.  It  is  clear  that 
Forbes  &  Co.  have  enabled  Kemp  to  pledge  this  bill  of  lading,  and 
the  Wed  of  England  Bank,  if  not  prior  in  time,  have  at  all  events 
a  good  charge,  without  notice  of  any  other. 

Sir  B.  BaggaUay,  Q.C.,  and  Mr.  Kekewich,  for  the  Bank  of 
British  Columbia. 

Mr.  Benjamin,  Q.C.,  and  Mr.  Bradford,  for  Forbes  <fc  Co : — 

The  bill  of  lading  sent  to  Kemp  could  have  no  value  after  the 
first  bills  had  been  parted  with  :  Qurney  v.  Behrend  (4).  At  all 
events,  Kemp  had  no  right  to  use  it.  If  a  man  holding  a  bill  of 
lading  under  a  promise  not  to  use  ity  does  part  with  it,  can  his 
assignee  thereby  acquire  any  rights  against  the  person  who  en- 

(1)  Uw  Rep.  3  C.  P.  190.  (3)  Law  Rep.  5  H.  L.  116. 

(2)  Ibid.  4  Eq.  481, 483 ;  Ibid.  3  Ch.  (4)  3  E.  &  B.  622. 

588. 


V, 
GUIOKON. 


VOL.  Vni.]         CHANCERY  APPEALS.  19 

trusted  him  with  the  bill  ?    If  Kemp  has  any  claim  against  us,  it  is       L.  C. 
on  tort  for  our  wrongful  conduct  in  not  allowing  him  to  deal  with       i872 
the  cargoes.    Neither  he  nor  those  who  claim  under  him  have  any     guIubbt 
rights  against  us  ex  eatUraetu.    But  we  say  that  Kemp  understood 
that  we  were  to  raise  money  on  the  cargoes.    The  cargoes  to  be 
«ent  were  to  the  amount  of  nearly  £120,000,  and  he  knew  that  we 
must  raise  money  on  the  first  cargoes.    As  to  the  case  set  up  of  a 
purchase  by  the  West  of  England  Bank  without  notice,  we  contend 
on  the  evidence  that  the  bank  must  have  known  on  what  terms 
the  cargoes  were  sent. 

Mr.  Fry^  in  reply : — 

Forbes  &  Co.  have  not  given  a  satisfactory  explanation  of  how 
they  came  to  send  Kemp  the  indorsed  bill  of  lading,  if  they  did 
not  intend  him  to  use  it  They  say  that,  at  all  events,  it  was  not 
to  be  used ;  but  when  it  was  used,  the  transferee  acquired  a  title : 
Brigg$  y.  Jones  (1).  The  Defendants,  in  fact,  suggest  that  this  was 
a  scheme  between  the  Plaintiffs  and  Kemp  to  defraud  Forbes  dt  Co. ; 
but  it  is  more  like  a  scheme  to  entrap  the  Plaintiffs. 

LoBD  Selborne,  L.C.  :— 

In  tliis  case  I  only  called  upon  counsel  for  the  Defendants, 
Messrs.  Forbes  dt  Co.,  to  address  the  Court  upon  one  branch  of  it ; 
and  after  hearing  the  very  able  argument  of  Mr.  Benjamin^  and 
tlie  light  thrown  upon  the  facts  and  the  evidence  in  the  course  of 
that  alignment,  I  have  come  to  a  clear  conclusion  that  the  decision 
of  the  Master  of  the  Bolls  is  right 

The  case  made  by  the  bill  really  and  truly  is,  that  the  Plaintiffs 
have  a  legal  priority  by  the  first  indorsement  of  one  of  a  set  of 
bills  of  ladmg,  and  that  their  right  to  that  was  in  accordance  with 
the  contract  between  the  vendor  and  purchaser  of  the  cargo  to 
which  the  biUs  of  lading  related.  Now  in  the  view  I  take  of  the 
•case  it  is  not  necessary  to  dwell  much,  if  at  all,  upon  the  question 
of  mercantile  understanding  in  contracts  of  this  kind,  which  occu- 
pied a  considerable  part  of  the  argument ;  but  I  think  it  well  to 
SKj  a  few  words  upon  the  subject,  by  way  of  introduction  to  what 
(1)  Law  Rep.  10  Eq.  92. 

C  2  1 
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L.  c.       I  regard  as  the  only  question  in  the  cause  requiring  serious  con- 

1872        sideration. 
GiLBBBT        This  contract  for  the  purchase  of  wheat  at  San  Frandaeo  on  the 
GoioNosr.    ^^®'  of  ^^  miller  in  Devonshire  was,  according  to  the  original 

letter  of  the  2l8t  of  May,  1868,  upon  the  terms  that  reimburse- 
ment was  to  be  made  by  the  purchaser's  acceptance— originally  at 
ninety  days'  sight,  afterwards  altered  to  sixty — ^against  the  bill  of 
lading.    The  Plaintiffii  have  argued  that  it  was  wrong  for  the 
unpaid  vendors  before  acceptance  of  the  bills  of  exdiange,  by 
means  of  which  their  reimbursement  was  to  be  made,  to  negotiate 
those  bills  of  exchange,  and  to  document  them  in  the  usual  manner 
by  annexing  the  bills  of  lading,  and  so  sending  them  forward  in 
the  hands  of  the  person  discounting  the  bills  of  exchange.     I 
apprehend,  on  the  contrary,  that  that  course  is  perfectly  regular, 
and  perfectly  right  and  proper,  unless,  indeed,  in  a  particular  case, 
where  there  is  an  express  contract  that  the  bills  of  exchange  are 
not  to  be  -negotiated.     In  no  other  way  can  the  Tender  protect 
himself,  under  these  circumstances,  against  the  contingency  of  the 
acceptance  even  of  the  bills  of  exchange  being  refused.    The  con* 
tract  that  he  is  to  be  reimbursed  by  acceptances  against  bills  of 
lading  cannot  possibly  disable  him  from  dealing  in  the  ordinary 
course  of  mercantile  business  with  the  bills  of  lading  for  his  own 
protection  so  as  to  secure  himself  against  liabilities  upon  the  bills 
that  he  draws,  at  all  events  before  they  are  accepted.     Therefore, 
in  negotiating  these  bills  of  exchange  with  the  Bank  of  British 
Columbia,  or  those  from  whom  the  bank  took  them,  in  annexing  ta 
them  the  bills  of  lading,  and  so  sending  them  forward  to  this 
country,  Forbes  &  Co.,  as  it  appears  to  me,  merely  followed  the 
proper  and  ordinary  course  of  mercantile  usage. 

It  might  be  quite  consistent  with  these  dealings  that  Kemp,  the 
purchaser,  should  have  a  right,  when  the  bills  of  exchange  were 
presented  to  him  for  acceptance,  to  say  he  would  not  accept  the 
bills  under  this  contract,  unless  the  bills  of  lading  were  at  the 
same  time  delivered  up  to  him.  And  if  they  had  refused  to 
deliver  up  the  bills  of  lading,  and  he  had  offered  acceptances  on 
those  terms  as  according  to  his  contract,  it  may  be  that  he  would 
have  had  a  right  to  bring  an  action  for  breach  of  contract  as 
against  Forbes  &  Co.    That  may  be  the  case,  and  as  to  that  much 


VOL.  TOL]         CHANCEBT  APPEALS.  21 

would  depend  upon  the  particnlar  course  of  dealing  between  the  L.  C. 
parties,  which  might  vary  the  mode  in  which  the  contract  onght  1S72 
to  be  performed.  Gdjuibt 

Bat  the  real  sabstance  of  the  contract  in  such  a  case  is,  that  the     q^iq^oi^ 

purchaser  is  to  be  nnder  the  obligation  to  accept  only  when  the       

Ulls  of  lading  come  forward  to  and  are  seen  by  him  in  the  proper 
course  of  the  transaction ;  and  if  he,  having  the  bills  of  exchange 
presented  to  him  for  acceptance,  with  the  bills  of  lading  annexed 
to  them,  does  not  think  fit  to  claim  the  delivery  of  the  bills  of 
lading  to  him  (supposing  him  to  have  the  right  to  do  so),  if  he 
ffi  content  that  they  should  remain  in  the  hands  of  the  holder,  it 
18  exactly  the  same  thing  as  if  he  had  previously  and  originally 
authorized  that  course  of  proceeding,  and  had  himself  adopted 
that  mode,  as  it  is  expressed,  of  "  financing  the  cargoes  f  and 
that,  according  to  my  view  of  the  evidence,  is  what  actually 
happened  in  the  present  case.  There  can  be  no  doubt  whatever 
that  the  Bank  of  British  Columbia  sent  forward  these  three  bills  of 
exchange  with  the  bills  of  lading  annexed  to  the  three  parts  of 
the  bills  of  exchange,  and  that  these  documents  came  in  the  ordi- 
nary course  of  business  into  the  hands  of  their  agents  in  London. 

[The  Lord  Chancellor  then  referred  to  the  evidence,  upon  which 
he  came  to  the  conclusion  that  the  bills  of  lading  must  have  been 
annexed  to  the  bills  of  exchange  when  the  bills  of  exchange  were 
accepted  by  Kemp ;  and  that  the  sending  of  the  bill  of  lading  to 
Kemp  must  have  been  done  by  inadvertence.  Still,  however,  if 
this  had  enabled  Kemp  to  deceive  a  third  i>arty,  Forbes  db  Co. 
would,  according  to  the  principles  of  the  Court,  be  bound  by  what 
they  had  done.  The  bill,  however,  did  not  directly  set  up  the 
case  of  the  Phuntifb  being  holders  for  valuable  consideration  with- 
out notice  of  the  transaction,  and  there  seemed  to  be  good  reason 
why  such  a  case  should  not  be  distinctly  set  up.  His  Lordship 
then  referred  to  the  evidence  as  to  fiie  dealings  between  Kemp 
and  the  FlaintiffB,  and  came  to  the  conclusion  that  the  Plaintiffs 
must  haye  known  that  there  were  six  parts  of  the  bills  of  lading, 
and  that  each  would  be  documented  with  a  corresponding  bill  of 
exdiange.  That  being  so,  it  was  plain  that  the  officers  of  the 
bank  oonld  not  have  been,  and  were  not  deceived  by  reason  of  the 
inadvertent  indorsement  of  the  bill  of  lading  which  was  sent  to 
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L.  C.       Kemp.     Eis  Lordship  thought  that  the  Master  of  the  Bolls  had 
1872        come  to  a  perfectly  just  and  right  conclusion  in  dismissing  tha 
Gn^ERT     hill  with  costs;  and  dismissed  the  appeal  with  costs.] 

V. 

GuwNoif.        Solicitors  for   the    Plaintiflfs:    Messrs.   OlarJce,   Woodcock,  & 
Byland. 
Solicitors  for  the  Bank  of  British  Gdumbia :  Messrs.  Freshfield. 
Solicitors  for  Messrs.  Forbes  &  Co. :  Messrs.  Books,  Kermchy  &- 
Harston. 


L.  c.  HOARE  V.  BREMRIDGE. 

ond'L.  J  J. 

1872  f^«^2    =•    "^J 


Injunction — Policy  of  Asturmice  obtained  hy  Misrepresentation — Action  at  Law 
^'  — Conflict  of  Evidence — Concurrent  Jurisdiction — Discretion  of  the  Court, 

A  bill  having  been  filed  by  an  assarance  company  for  the  cancellation  of  a 
life  policy  as  having  been  obtained  by  concealment  and  misrepresentation, 
a  motion  was  made  to  restrain  an  action  at  law  upon  the  policy,  which  had 
been  commenced  immediately  after  the  filing  of  the  bill : — 

Held  (affirming  the  decision  of  MalinSf  Y.C),  that  although  the  Court  of 
Chancery  had  complete  jurisdiction  in  such  a  case,  yet  the  Court  of  Law  was 
the  most  suitable  tribunal  for  dealing  with  disputed  facts  respecting  a  policy 
of  assurance ;  and  the  motion  for  an  injunction  was  refused. 

When  proceedings  are  commenced  at  law  and  in  equity  respecting  the 
same  matter,  if  the  nature  of  the  claim  of  the  Plaintifif  at  law  is  such  that  he 
could  only  enforce  it  at  law,  the  Court  of  Equity  will  be  very  reluctant,  on 
an  interlocutory  application,  to  withdraw  the  case  from  the  jurisdiction  of  the 
Court  of  Law. 

XhIS  was  an  appeal  from  a  decision  of  Vice-Ohancellor  MaJins  (1)k 
The  bill  was  filed  by  the  Sun  Life  Assurance  Sodefy,  by  its  pnblic 
oflScer,  praying  a  declaration  that  a  policy  of  assurance  for  £5000 
'  on  the  life  of  Mrs.  Formby  was  obtained  by  her  by  concealment 
and  misrepresentation,  and  that  the  same  was  Yoid,  and  ought  to 
be  delirered  up  to  be  cancelled,  and  that  in  the  meantime  the 
Defendant,  Thomas  Julius  Bremridffs,  the  executor  of  Mrs.  Fomiby, 
might  be  restrained  from  bringing  any  action  against  the  Plaintiff 
or  the  Society  in  respect  of  such  policy. 

(1)  Law  Rep.  14  Eq.  622. 
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From  the  Btatements  in  the  bill  ^it  appeared  that  the  original       l.  o. 
application  for  the  policy  in  question  was  made  by  Dr.  LyUy  who    °*^     '  ^^' 
was  also  made  a  Defendant.  1^ 

The  nsnal  papers  sent  by  the  assarance  office  requiring  par-  Hoabe 
ticulars  as  to  the  h'fe  of  the  person  intending  to  effect  a  policy  BREsmiDOE. 
were  filled  up  by  Mrs.  Formhy  on  the  8th  of  December,  1870. 
She  stated  that  she  was  twenty Hseren  years  of  age,  that  her  usual 
medical  attendant  was  Arthur  Kempe,  whom  she  had  last  seen  in 
the  pieyious  month  of  Apri],  when  he  attended  her  during  her 
confinement.  This  form  was  accompanied  by  the  following  cer- 
tificate :  **  I  do  hereby  certify  that  I  am  now  in  good  health,  that  I 
do  ordinarily  enjoy  a  good  state  of  health,  that  I  am  sober  and 
temperate  in  my  habits  of  life,  and  that  I  am  not  aware  of  any 
drcumstanoe  tending  to  shorten  my  life  or  to  render  an  assurance 
on  it  more  than  usually  hazardous.  And  I  do  hereby  certify  that 
I  have  not  had  occasion  for  medical  advice  or  assistance  during 
the  last  two  years,  excepting  for  confinement  and  passing  ailments. 
Also  I  know  no  other  medical  practitioner  so  competent  to  certify 
as  to  my  health,  habits,  and  constitution  as  Arthur  Eempe,  to  whom 
I  have  referred." 

It  was  afterwards  arranged  that  the  assurance  should  be  effected 
in  the  name  of  Mrs.  Fcrmby,  Dr.  Lyle  not  having  sufficient  interest, 
and  she  accordingly  signed  a  declaration,  dated  the  13th  of  De- 
cember, 1870,  to  the  following  effect : — 

**If  Maria  Henrietta  Farmhf,  described  in  a  prajiOBal  made  by 
me  to  the  Sun  Life  Assurance  Society  for  assuring  £5000  on  my 
own  life,  signed  by  me,  and  dated  the  8th  December,  1870,  do 
hereby  declare  that  my  age  does  not  exceed  twenty-eight  years,  that 
I  am  now  in  good  health,  and  that  I  ordinarily  enjoy  a  good  state 
of  health ;  that  I  am  sober  and  temperate  in  my  habits  of  life,  that 
the  whole  of  the  statements  made  by  me  ia  the  said  proposal  are 
true,  and  that  I  am  not  aware  of  any  other  circumstance  tending 
to  shorten  my  life  or  to  render  an  assurance  on  it  more  than  usually 
haaEaxdouB ;  and  this  declaration  is  to  be  the  basis  of  the  contract 
between  me  and  the  said  Society ;  and  if  any  untrue  averment  is 
contained  in  this  declaration,  or  in  the  statements  made  in  the  said 
proposal  in  setting  forth  my  age,  state  of  health,  habits,  profession, 
occupation,  or  other  circumstances,  then  all  moneys  which  shall 
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L.^0.^^    have  been  paid  to  the  said  Society  upon  account  of  the  assurance 
made  in  consequence  thereof  shall  be  forfeited." 

Dr.  Kempe,  the  medical  practitioner  referred  to  by  Mrs.  Formby, 


and  L.  J  J. 
1872 


V.  sent  a  reply  to  the  questions  put  to  him  by  the  assurance  society 
^"^Jflf^"*  on  the  17th  of  December,  in  which  he  stated  that  her  general  state 
of  health  was  good,  that  she  was  not  afflicted  with  disease  or  disorder 
of  any  kind  that  he  was  aware  of,  and  that  he  did  not  know  of  any 
circumstance  which  might  be  considered  as  tending  to  shorten  her 
life  or  to  render  an  assurance  on  it  more  than  usually  hazardous. 
Mrs.  Formby  was  also  examined  by  Dr.  BtM,  the  medical  referee 
of  the  assumnce  society,  who  reported  that  he  found  her  to  present 
every  indication  of  a  sound  constitution,  that  she  appeared  to  be 
in  perfect  health,  and  he  considered  her  to  be  quite  eligible  for  life 
assurance,  in  fact  to  be  a  first-class  life. 

The  policy,  which  was  dated  the  30th  of  January,  1870,  was 
made  under  seal  by  three  directors,  in  the  ordinary  form,  and 
contained  a  clause  providing  that  *'  should  the  assurance  have  been 
obtained  through  any  misrepresentation  as  to  the  age,  state  of 
health,  or  description  of  the  said  assured,  or  should  the  said 
assured  die  by  duelling,  suicide,  or  the  hands  of  justice,  this  policy, 
and  everything  appertaining  thereto,  shall  cease,  be  void,  and  of 
none  effect,  so  fstr  as  respects  the  said  assured." 

Mrs.  Formby  died  on  the  1st  of  February,  1872,  having  by  her 
will,  made  in  January,  1871,  bequeathed  the  policy  of  assurance 
and  all  the  residue  of  her  property  to  Dr.  LyU^  and  appointed  the 
Defendant  Bremridffe,  and  another  person,  since  deceased,  her 
executors. 

The  bill  alleged  that  the  Society  had  recently  discovered  that  Mrs. 
Formby  at  the  time  of  effecting  the  policy  was  not  in  a  good  state 
of  health,  and  that  she  was  afflicted  with  a  disorder  tending  to 
shorten  life,  and  with  serious  disease,  and  that  it  was  untrue  that 
she  was  not  aware  of  any  circumstance  tending  to  shorten  her  life 
or  to  render  an  insurance  on  it  more  than  usually  hazardous. 

The  charges  in  the  bill  entered  into  minute  details  respecting 
the  disease  from  which  Mrs.  Formby  was  suffering  when  the  pro- 
posal was  made  for  insuring  her  life,  which  had  arisen  from  injuries 
received  in  her  last  confinement,  and  from  the  effects  whereof  she 
died  on  the  Ist  of  February,  1872. 
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and  L.  J  J. 
1872 


It  was  also  alleged  that  when  the  proposal  for  insuring  her  life  L.  0. 
was  made  by  Mrs.  Formby  she  was  well  aware  of  the  state  of  her 
healthy  and  in  order  to  induce  the  Society  to  grant  the  policy,  she 
concealed  the  fact  of  her  not  haying  recovered  from  her  last  Hoabe 
delirery,  and  of  her  haying  been  attended  by  another  medical  Bbsmbidoe. 
man,  and  that  she  did  not  inform  the  Society  or  Dr.  Bxidd  that  she 
was  still  suffering  from  disease ;  that  if  they  had  been  so  informed 
they  would  haye  refused  to  insure  her  life  or  to  undertake  any 
risk  upon  such  a  life ;  but  they  had  no  information  or  intimation 
of  such  matters  till  after  the  death  of  Mrs.  Formby. 

This  bill  was  filed  on  the  14th  of  June,  and  on  the  21st  of  June 
the  DetendaxtiBremridge  commenced  an  action  against  the  Society 
on  the  policy  in  the  Court  of  Exchequer. 

On  the  30th  of  July,  1872,  the  Plaintiffs  moyed  before  the 
Vice-Chancellor  for  an  injunction  to  restrain  the  action  at  law, 
whidi  His  Honour  refused  with  costs,  and  from  this  decision  the 
Plaintiffs  appealed. 

The  SoUeiUyr-General  (Sir  O.  Jessd),  Mr.  Cotton,  Q.C.,  Mr.  Bwih, 
and  Mr.  C.  Bowen  (of  the  Common  Law  Bar),  for  the  Appellants : — 

There  is  no  doubt  aboutthe  jurisdiction  of  the  Court  to  set  aside 
a  policy  of  assurance  on  the  ground  of  fraud  and  misrepresentation, 
and  'it  has  been  repeatedly  exercised:  Whittingham  v.  Thorn- 
hwrgh  (1) ;  Brttiih  EquiicMe  Assurance  Company  y.  Ghreat  Western 
RaQufay  Company  (2) ;  Traill  y.  Baring  (3).  Where  the  Court 
has  refused  relief  it  has  been  in  cases  where  there  was  no  fraud  or 
other  circumstances  entitling  the  Plaintiff  to  equitable  relief,  as  in 
Lee  y.  Lancashire  and  Yorkshire  Railway  Company  (4). 

There  are,  besides,  in  this  case  special  grounds  for  granting  an 
injunction.  In  the  first  place,  our  bUl  was  filed  before  the  action 
was  commenced,  and  the  onus  is  therefore  on  the  Defendants  to 
shew  some  special  reason  for  seeking  relief  in  a  Court  of  Common 
Law.  There  is  really  no  conflict  of  eyidence,  for  none  of  the  impor- 
tant facts  alleged  by  us  are  denied  by  the  Defendants'  answers. 
There  would  be  great  inconyenience  in  allowing  both  proceedings 
to  go  on  independently  of  each  other.    In  the  second  place,  there 

(1)  2  Vera.  206.  (3)  4  D.  J.  &  S.  318. 

(2)  38  L.  J.  (Ch.)  314.  (4)  Law  Rep.  6  Ch.  627. 
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L.  C.       are  misrepresentations  in  the  declaration  by  Mrs.  Farmbys  which 
^  '    are  not  strictly  within  the  proviso  in  the  policy,  and  therefore 

}^        would  not  be  considered  in  the  action  at  law. 

HOABB 

BBBiniiDGE.       ^-  ^^^w^  Q'O.,  and  Mr.  C.  Eall,  for  the  Defendants,  were  not 
—        called  on. 

Lord  Selbornb,  L.C.  : — 

We  all  think  that  there  is  no  sufficient  ground  in  this^ase  for 
differing  from  the  decision  of  the  learned  yice-Chancellor.  Not 
baring  heard  the  counsel  on  the  other  side,  we  do  not»  of  course^ 
decide,  but  we  assume  what  is  undoubtedly  our  own  impression^ 
according  to  our  views  of  the  law,  that  there  is  a  good  equitable 
case  stated  in  this  bill,  which,  if  proved  at  the  hearing,  and  not 
displaced,  would  entitle  the  Plaintiffs  to  a  decree.  I  have  always 
understood  the  law  of  this  Court  to  be  as  explained  by  Lord  CaUeti- 
ham  in  the  case  of  Simpson  v.  Lard  Hawden  (1),  that  if  there  be  a 
legal  defence  to  a  written  instrument  depending  on  facts  not  ap- 
pearing upon  the  face  of  the  instrument,  the  party  charged  on 
that  instrument  with  some  liability  may  come  into  a  Court  of 
Equity  to  get  rid  of  it,  notwithstanding  the  legal  defence,  because 
the  evidence  of  those  extrinsic  facts  upon  which  the  defence  de* 
pends  might  not  be  forthcoming  at  all  times  and  under  all  circum- 
stances. That  would  apply  even  perhaps  to  cases  that  were  not 
strictly  cases  of  fraud.  But,  independently  of  that»  where  a  case 
of  fraud  is  alleged,  this  Court  has  an  original  and  unquestionable 
jurisdiction.  We  proceed,  therefore,  upon  the  ground  that  this 
Court  would  have  jurisdiction  to  deal  with  such  a  case  as  this  at 
the  hearing.  But  it  is  to  be  observed  that  it  is  only  in  an  imper- 
fect sense  that  a  case  of  this  kind  is  one  of  concurrent  jurisdiction. 
Each  party,  to  be  an  actor  and  to  bring  forward  his  own  case,  is 
not  at  hberty  to  choose  this  Court  or  the  Court  of  Law  as  he 
pleases,  but  each,  if  he  would  be  Plaintiff,  must  come  the  one  into 
equity  and  the  other  into  a  Court  of  Law.  Each  is  rectuB  in 
curia.  The  assured  cannot  come  into  equity  to  sue  on  this  policy ; 
the  office,  the  insurers,  can  come  into  equity  only  before  they  are 
sued,  to  have  it  delivered  up  to  be  cancelled.    Each,  therefore,  is 

(1)  3  My.  &  Cr.  97. 
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suing,  of  necessity,  in  the  proper  Court,  and  in  the  only  Court  in        L.C. 
which  he  can  sue,  to  hare  that  which  he  claims  as  his  right.    But 

1872 

what  the  one  claims  as  his  right  in  equity  would  constitute  his        .^y^ 
defence  at  law ;  what  the  other  claims  as  his  right  at  law  would       Hqare 
constitute  his  defence  in  equity.    That  is  the  true  state  of  the    Bbjemeidoe. 
case. 

Now,  that  being  so,  it  is  manifest  that  all  discretion  which  would 
belong  to  this  Court  in  a  case  of  concurrent  jurisdiction,  properly 
60  called,  must,  a  fortiori,  belong  to  it  in  a  case  in  which  the  whole 
matter  cannot  be  drawn  in  the  first  instance  into  one  jurisdiction, 
but  can  only  be  brought  in  its  entirety  into  the  equitable  jurisdic- 
tion by  imposing  terms^  the  consent  to  which  would  be  the  price 
of  its  interference.    This  Court  could,  undoubtedly,  deal  with  such 
a  motion  as  the  present  by  saying, ''  We  will  grant  the  motion,  if 
the  Plaintiff  in  Equity  consents  to  give  judgment  at  law,  or  to  do 
whateyer  else  may  be  thought  just,  and  we  will  refuse  the  motion, 
and  let  the  action  go  on  if  the  Plaintiff  in  Equity  does  not  consent 
to  do  so."    It  is  only  by  imposing  terms  partly  depending  on  con- 
sent that  it  is  possible  in  the  present  state  of  the  law  for  this  Court 
to  bring  the  whole  matter  into  a  single  forum.    Therefore  I  say 
that  all  discretion  which  would  belong  to  the  Court  in  a  case 
properly  of  concurrent  jurisdiction,  must^  a  fortiori,  belong  to  it  in 
a  case  of  this  kind,  arising  on  an  interlocutory  application.    And 
for  my  own  part,  I  do  not  see  any  reason  to  doubt  the  correctness 
of  a  passage  which  I  am  about  to  read  from  liord  Truro^s  judg- 
ment in  the  case  of  the  South  Eastern  Railway  Company  y, 
Brogden  (1)  with  regard  to  cases  of  concurrent  jurisdiction  in 
matters  of  account,  which  was  the  nature  of  the  case  then  parti- 
cularly before  the  Court.     The  Lord  Chancellor  says:  "There 
are  many  cases  in  which  it  seems  to  me,  looking  through  the 
whole  of  the  decisions,''  that  this  Court  would  properly  entertain 
jurisdiction  on  the  matter,  where,  if  the  party  making  the  claim 
proceeded  at  law,  the  Court  would  not,  as  a  consequence  because 
it  would  itself  exercise  jurisdiction  if  appealed  to,  withdraw  it 
from  the  jurisdiction  of  a  Court  of  Law.    I  do  not  think  the  cases 
at  all  warrant  that.**    That  being  so,  no  authority  has  been  cited 
to  us  to  shew  that  this  Court  has.  eyer  in  a  contested  question 

(1)  3  Mac.  <&  G.  23. 
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L.  C.       detenuined  that,  in  such  a  case  as  this,  it  would,  by  interlocutory 
^  *    motion,  grant  an  injunction  where  a  party  claiming  under  a  policy 

of  insurance  desired  to  have  the  opportunity  of  trying  his  right  by 


^^^      an  action  at  law,  and  would,  in  the  ordinary  course  of  proceeding, 
Bbbhridob.  ha,ye  that  opportunity  at  an  earlier  date  than  the  time  at  which  it 
would  be  tried  in  the  course  of  proceedings  in  equity. 

It  has  been  suggested  by  the  Solicitor-General  that  in  this  case 
there  is  no  conflict  of  eyidence ;  but  that  argument  seems  to  me 
to  assume  that  the  question  of  merits  must  be  tried  on  the  in- 
terlocutory application,  and  for  the  purpose  of  that  application, 
in  order  to  determine  the  question  of  the  forum  in  which  the  trial 
is  to  take  place.  Such  a  6ourse  as  that  would  be  highly  incon- 
yenient ;  and  it  appears  to  me  that  a  party  in  the  position  of  an 
executor  coming  forward  and  saying, ''  In  the  discharge  of  my  duty 
.  I  have  brought  this  action,  and  I  desire  to  have  the  opportunity  of 
trying  the  question  in  the  ordinary  Courts  of  Law,"  is  not  obliged, 
in  order  to  get  the  benefit  of  such  rights  as  he  may  haye  at  law,  to  go 
for  the  purpose  of  such  an  interlocutory  motion  into  a  preliminary  re- 
hearsal or  trial  of  the  question  upon  evidence.  I  am  not^  therefore, 
persuaded  by  that  view.  It  has  been  also  suggested  in  the  course 
of  the  argument,  that  in  questions  like  this,  on  policies  of  insu- 
rance, the  assured  prefers  a  jury,  and  the  office  prefers  a  judge.  I 
do  not  think  that  we  ought  to  pay  any  attention  to  the  preference 
of  the  one  party  or  the  other.  We  are  bound  to  take  notice  that, 
according  to  the  ordinary  course  of  law  in  this  country,  and  haying 
regard  to  the  principles  upon  which  trial  by  jury  is  established, 
the  jury  is  not  only  the  most  usual,  but  the  most  suitable  and 
proper  forum  for  the  trial  of  questions  of  ^his  description.  It  is 
said  that  the  effect  of  that  will  be,  that  while  the  case  is  being 
tried  at  law  the  suit  will  go  on  in  equity.  I  do  not  think  it  is  at  all 
necessary  that  the  expense  of  going  into  all  the  evidence  in  equity 
should  be  incurred,  pending  the  trial  at  law.  I  can  pretty  well 
divine  what  the  effect  would  be  of  a  motion  to  dismiss  for  want  of 
prosecution  by  a  Defendant  in  equity,  if  the  only  default  of  the 
Plaintiff  was  in  not  proceeding  in  a  manner  which  would  involve, 
unnecessarily,  double  expense,  while  the  matter  was  proceeding,  as 
the  Defendant  had  elected  that  it  should  proceed,  to  trial  at  law. 
Then,  with  respect  to  the  rest,  I  am  quite  satisfied  that^  if  it 


lev,  xkif  Cvozt  ^kH  ix  sbc&  a  cuesd.^  ji?  ;&tf       I.  c 
1^  »  kerf.  »n  rm  die  T«££.-t  jtiii  ^iraeu  Jii    *^"  ^  *  ' 
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mi  k  well  fee  rrsEir>i  ct  k«  »  sir^i  W  rE^i.    Rm       £:.av 
GoKt  viffldi  «ctibJ!y  »:«  trr  cfwr  Jcais,  3:c  tie  piTTvee  cc   Kuanrrr^. 
ikt  ^aesska  iaeiied  UtC^^iea  :2ke  |!iir:Ses  cci  ibe  tri^j  jii       ^""^ 
Coift  <mlT  woKii  ht  iht  maiaer  clnaiSrlT  rez^jizkiz^  to  ke 
fat  im  e^TKhr;  «&i  as  td  ooiCs.  it  sut  le  jesciiied  i2ax 

Ia  ilk  case  ike  Kil—fip  of  caHTaiakce  «f;«mis  to  3ie  ^^ettrir  to 
le  im  fcrov  of  the  tiid  at  lav.  It  ii  admhtai  tlut  it  vill  be 
EMve  gpctfJr:  js  &r  k  I  cia  j^i^,  it  w^i  be  less  <v>sc!t  ;  «Di 
afao  tkat  vfeodk  k  verr  ftopetty  Mivensd  to  bj  tbe  jeftraeii  Yi^e- 
Chamodlat  im  his  jmdgjmuit,  the  preaemt  coczse  of  frooedmre  at 
lav,  as  cuMpareJ  mitik  thai  im  eqnitr,  gii^es  aa  adTaata^  mbif'b  ia 
cass  of  tUs  kimd  is  of  tbe  greatest  ralae,  tbe  adTaata^  c/  baris^ 
all  tbe  ewHemte  onDj  tahii,amd  aH  the  cras9-exa2&iaatiommidK>3i 
iihaiMl  of  aaj  kiml  Mj  vxiiee,  tbetefoie,  is  m  &^rx»r  cf  affirm- 
i^  tike  learmed  Tiee-€1umoeUor*s  jpipuKX. 

SbW.ILJaxeswLJ.:— 

I  emiirely  eomeor  im  tbe  affiimamoe  of  the  decisioa  of  the  Vioe* 
CKamfrilnr,  amd  I  tUdk  it  meceBBuy  omly  to  add,  tJ^  I  ako 
eqmallj  eoacor  ia  the  jad^meat  of  the  Lotd  Oiancellor  jmst  pio> 
Aooaeed,  amd  im  tbe  jmd^nent  mbicb  Mr.  Ci4iom  icad  to  as  of  the 
Yioe-CbamceUor. 

Sis  G.  VEf.fisH,  LJ.:— 
I  am  entirelT  of  tbe  aoae  opinion. 


SoKcitois  for  die  Plaintifi:  Messrs.  Ranhen^  Fori.  Ltrngibamne. 
JbLomgbomme. 
Soliritor  for  tbe  Defendamts:  Mr.  /.  £77iW/  For. 
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1872  [1871    L.     79.] 

Nov,  19.      Mortgage — Express  Tru$t~^  Conveyance  upon  Trust  to  seU  in  default  of  Be* 
""~  payment  of  Advance — Statute  of  Limitations  (3  <fc  4  WHl,  4,  c.  27),  ss,  25, 

28 — Term  of  Years^'Conveyance  of  Fee — Implied  Surrender. 

A  security  in  the  form  of  a  tmst  for  sale  is  a  mortgage  within  the  meaning 
of  the  28th  section  of  the  Statute  of  Limitations. 

Before  1829  L,  had  demised  two  estates  to  P.  for  long  terms  of  years  by 
^  way  of  mortgage.  On  the  11th  of  February,  1829,  P.  made  to  i.  a  further 
advance,  and  L,^  by  a  deed  to  which  P.  was  a  party,  but  not  a  conveying  party, 
conveyed  the  fee  in  those  estates  and  another  estate  to  C,  upon  trust  for  P., 
his  heirs,  executors,  administrators,  and  assigns,  nevertheless  upon  the  further 
trusts  thereinafter  declared ;  which  were,  to  permit  L,  to  continue  in  possession 
and  receipt  of  rents  till  the  11th  of  August,  and  if  L,  should  then  repay  the 
further  advance  with  interest,  and  the  other  mortgages  charged  on  the  pro- 
I)erty  and  thereinafter  specified,  to  reconvey  to  Z.,  his  heirs  or  assigns ;  but  in 
default  of  payment,  then  that  6'.,  his  heirs  or  assigns,  should  immediately, 
or  at  their  or  his  discretion,  enter  into  possession,  and  sell  the  estates,  and 
stand  possessed  of  the  proceeds  on  trust,  in  the  first  place,  to  pay  costs,  then 
the  sums  due  to  P.  with  interest,  and  a  sum  due  on  mortgage  to  another 
person  with  interest,  and  to  pay  the  surplus  to  Zf.,  his  executors,  administra- 
tors, or  assigns,  i.  at  the  same  time  attorned  tenant  to  P.  Default  having 
been  made  in  payment,  P.  entered  into  possession  in  1832,  and  thenceforth 
received  the  rents  and  let  the  property.  Sales  were  subsequently  made  of 
parts  of  the  property,  the  last  being  in  1848,  and  C,  conveyed  to  the  pur- 
chasers, P.  being  a  party,  and  it  was  agreed  that  all  terms  should  be  assigned 
in  trust  to  attend.  In  1871  X.*8  heir-at-law  filed  a  bill  to  have  the  trusts  of 
the  deed  of  1829  carried  into  execution : — 

Held  (reversing  the  decision  of  the  Master  of  the  Bolls)^  that  the  deed  of 
1829  did  not  create  a  trust  of  the  estate  for  the  benefit  of  the  mortgagor 
which  he  could  enforce,  so  as  to  bring  the  case  within  the  3  &  4  Will.  4^  c  27, 
8.  25,  but  was  a  mortgage  within  the  meaning  of  sect.  28  of  the  same  statute : 

Held,  also,  that  there  was  no  implied  merger  of  the  terms  created  by  P.*5 
earlier  securities,  and  that  those  securities  remained  in  force  notwithstanding 
the  deed  of  1829  : 

Eeld,  further,  that  although  the  deed  created  an  express  trust  in  favour  of 
L,  of  the  surplus  proceeds  of  sale  after  paying  incumbrances,  no  relief  could  be 
given  to  the  Plaintiff  on  this  ground,  as  it  was  not  alleged,  nor  was  there  any- 
thing to  lead  to  the  supposition,  that  there  had  ever  been  any  such  surplus : 
Held,  therefore  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  the 
bill  must  be  dismissed  with  costs. 


This 


was  an  appeal  by  the  Defendants  from  a  decree  of  the 
Master  of  the  Bolls. 


PXBKXR. 
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William  Loekinp^  being  entitled  under  his  father's  Avill  to  the       L.  JJ. 
fee  simple  of  certain  real  estate  in  the  county  of  Lincoln^  sub-       1S72 
ject  to  the  payment  of  an  annuity,  by  indenture  dated  the  10th  of     i^qcwq 
May,  1822,  demised  the  same  to  Ly$imachus  Parker  for  a  term  of 
1000  years  by  way  of  mortgage,  to  secure  the  repayment  of  the 
smn  of  £800  with  interest.    On  the  10th  of  November,  1824, 
William  Locking  charged  the  estate  comprised  in  the  indenture  of 
the  10th  of  May,  1822,  with  the  payment  to  ZfyMmac&t^s  'Parker  of 
£100  and  interest,  and  on  the  25th  of  August,  1826,  he  again 
charged  the  same  estate  with  the  payment  to  Lysimachns  Parker 
of  a  further  sum  of  £100,  and  interest. 

By  an  in4enture  dated  the  23th  of  April,  1828,  William  Locking 
again  charged  the  estate  comprised  in  the  indenture  of  the  10th  of 
Hay,  1822,  with  the  paymentHo  Lyiimachua  Parker  of  £100  and 
interest ;  and  he  also  demised  certain  other  real  estate  which  he 
had  purchased  on  the  15th  of  May,  1822,  to  Lydmaehus  Parker 
for  a  term  of  2000  years,  by  way  of  further  security  for  the  repay- 
ment of  the  hst-mentioned  £100  and  interest.  By  an  indenture 
dated  the  10th  of  December,  1828,  William  Locking  charged  the 
estates  comprised  in  the  indentures  of  the  10th  of  May,  1822, 
and  the  25th  of  April,  1828,  with  the  payment  to  Lysimaehus 
Parker  of  the  £1 100  owing  ta  him  on  the  security  of  the  indentures 
already  stated,  and  of  a  further  adrance  of  £100,  and  of  interest 
thereon. 

By  indentures  of  lease  and  release,  dated  the  lOih  and  11th  of 
February,  1829,  the  release  being  expressed  to  be  made  between 
WiBiam  Locking  of  the  first  part,  Lysimachua  Parker  of  the 
second  part^  and  Camdius  Parker  of  the  third  part,  which  recited 
only  an  agreement  by  Lyeimaehus  Parker  to  advance  to  Locking 
£560,  upon  having  the  same,  with  interest,  secured  upon  the  pre- 
mises intended  to  be  assured  by  the  present  deed,  William  Locking, 
by  the  direction  of  Lynmachm  Parker,  and  in  consideration  of  a 
som  of  £560  advanced  to  him  by  Lynmackw  Parker,  conveyed 
the  fee  simple  of  the  estates  comprised  in  the  indentures  of  the 
10th  of  May,  1822,  and  the  25th  of  April,  1828,  and  of  a  third 
estate,  which  he  had  purchased  in  February,  1829,  unto  and  to 
the  use  of  Cornelius  Parker,  his  heirs  and  assigns,  in  trust  for  the 
said  Lyeimachw  Parker^  his  heirs,  executors,  administrators,  and 
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L.JJ.       assignSy  but  nevertheless  upon  the  further  trusts,   and  for   the 
1872        ends,  intents,  and  purposes  thereinafter  expressed  and  declared  oi 
j^^^Q     and  concerning  the  same.    And  it  was  declared  that  Corndiui 
p  ^-         FarTcer  and  his  heirs  should  stand  possessed  thereof  upon-  trust  to 
—        permit  William  Locking  to  take  the  rents  and  profits  thereof  until 
the  11th  of  August  then  next  ensuing  (being  the  day  fixed  for  the 
repayment  of  the  advance  of  £560) ;  and  in  case  William  Locking 
should  then  repay  the  £560  with  interest,  and  also  the  other  sums 
thereinafter  specified  and  then  legally  charged  by  the  said  Witlium 
Locking  upon  the  said  hereditaments,  or  on  some  part  thereof,  to 
reconvey  the  said  hereditaments  to  William  Locking,  his  heirs  or 
assigns,  at  his  or  their  cost ;  but  in  case  Locking,  his  heirs,  exe- 
cutors^  or  administrators  should  make  default  in  payment  of  the 
said  sums,  then  that  Oorndius  Parker,  his  heirs  or  assigns,  should 
immediately  thereupon,  or  at  any  time  thereafter  at  his  or  their 
discretion,  enter  into  possession  of  the  hereditaments,  and  receive 
the  rents  and  profits  thereof,  and  at  his  or  their  sole  authority 
absolutely  sell  and  dispose  of  the  same  hereditaments,  or  any  part 
thereof,  and  the  fee  simple  and  inheritance  thereof,  either  together 
or  in  parcels,  and  either  by  public  sale  or  private  contract ;  and 
for  that  purpose  make  all  necessary  contracts,  conveyances,  &c. 
And  it  was  declared  that  every  sale,  &c.,  should  be  binding  on 
Locking,  his  heirs  and  assigns,  without  his  or  their  concurrence, 
and  that  the  receipts  of  (Jomelius  Parker,  his  heirs  or  assigns, 
should  be  good  discharges.     And  it  was  declared  that  Cornelius 
Parker,  his  heirs,  executors,  administrators,  and  assigns  should 
stand  possessed  of  the  moneys  to  arise  by  the  sale  of  all  or  any 
part  of  the  said  hereditaments,  and  of  the  rents  until  sale,  upon 
trust,  in  the  first  place,  to  reimburse  himself  or  themselves  the 
expenses  of  such  sale,  and  in  the  next  place  to  pay  to  Lysimachus 
Parker  the  £560  with  interest,  and  the  sum  of  £1200,  secured  by 
the  five  several  mortgage  deeds  therein  referred  to  (being  the 
instruments  already  stated),  with  interest  thereon,  and  also  to  pay 
to  one  Robert  Epworth  the  sum  of  £180  due  on  the  security  of 
certain  indentures  of  mortgage  of  the  17th  of  March,  1824,  and 
the  27th  of  April,  1827,  and  to  pay  the  surplus  to  William  Locking, 
his  executors,  administrators,  or  assigns.    This  deed  was  executed 
by  William  Locking  and  Lysimachus  Parker,  but  not  l^y  Comdim 
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Parker.    On  the  same  11th  of  February,  1829,  WiUiam  Locking      L.  Jj. 
executed  a  declaration  of  attornment  to  Lyrnnaehua  Parker  of  all       1872 
the  property  comprised  in  the  deed  of  even  date.    De&nit  i¥as     l^^o 
made  in  payment  of  principal  and  interest,  and  Lyeimachus  Parker 
entered  into  possession  of  the  property  and  the  receipt  of  the  rents 
in  or  preyionsly  to  March,  1832. 

By  an  indenture  dated  the  6th  of  April,  1832,  and  made  between 
Cornelius  Parker  of  the  first  part,  Lywmaehus  Parker  of  the  second 
part,  WHliam  BasseU  of  the  third  part,  and  Samuel  Frouffht  of 
the  fourth  part,  after  reciting  that  Cornelius  Parker,  as  trustee  for 
sale  of  the  hereditaments  thereinafter  mentioned  and  described, 
named,  and  appointed  in  the  indenture  of  release  of  the  11th  of 
February,  1829,  had  agreed  with  William  Bassett  for  the  sale  to 
him  of  the  hereditaments  thereinafter  mentioned  and  described  at 
the  price  .of  £145,  in  consideration  of  the  said  sum,  Cornelius 
Parker  granted  and  assured  the  hereditaments  therein  described 
(being  part  of  the  hereditaments  comprised  in  the  indentures  of  the 
10th  and  11th  of  February,  1829)  to  William  BasseU  in  fee,  and 
Oomdius  Parker  covenanted  to  produce  the  title  deeds  to  the  pro- 
perty (including  those  by  which  the  terms  of  1000  years  and  2000 
years  were  created),  and  Lysimaehus  Parker  coyenanted  to  indem- 
nify William  BasseU  against  an  annuity  charged  on  the  property 
by  the  will  of  the  father  of  William  Locking ^  and  against  any  claim 
to  dower  by  W^iam  Locking's  wife ;  and  it  was  agreed  between  al 
the  parties  thereto  that  all  persons  possessed  of  any  terms  of  years 
subsisting  in  the  property  in  trust  to  attend  the  inheritance  should 
stand  possessed  thereof  and  assign  the  same  in  trust*for  William 
BasseU,  his  heirs  and  assigns,  and  to  protect  the  property  from 
such  dower,  and  all  other  charges  and  incumbrance,  if  any ;  and 
until  such  assignments,  the  same  terms  should  attend  the  inheri- 
tance. This  conreyance  was  executed  by  Cornelius  and  Iryai- 
mackus  Parker. 

It  appeared  that  the  sale  to  BasseU  was  made  by  auction ;  that 
Of^rndiuB  Parker,  on  the  occasion  of  such  sale,  addressed  a  letter  to 
the  auctioneer  in  which  he  described  himself  as  owner  of  the  estate 
intended  to  be  sold,  and  gave  notice  that  he  had  appointed  Lysi* 
maehus  Parker  to  bid  at  the  sale  on  his  behalf;  and  in  the  agree- 
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L.  JJ.      meat  fiigned   by  vendor  and  purchaser    ComdiuB  FarJcer  was 
18T2       described  as  the  trostee  and  owner  of  the  estate. 
jj^^a        Similar  oonyeyances  of  other  parts  of  the  hereditaments  com- 
prised  in  the  indentures  of  the  lOth  and  11th  of  February,  1829, 
were  executed  in  1839, 1840,  and  1848. 

In  August,  1846,  on  the  occasion  of  an  inclosure  of  common  lands, 
a  piece  of  land  comprising  21a.  1b.  Op.  was  allotted  to  Oomdius 
Parker^  as  trustee  for  Lysimachtu  Parker,  in  respect  of  the  here- 
ditaments comprised  in  the  indentures  of  the  10th  and  11th  of 
February,  1829. 

Subsequently  to  the  time  when  Lynmachus  Parker  entered  into 
receipt  of  the  rents  of  the  property,  he  from  time  to  time  entered 
into  agreements  for  letting  parts  of  the  property  to  tenants,  and 
on  such  occasions  he  appeared  to  hare  acted  without  consulting 
ComdiuB  Parker.  So  far  as  appeared,  Lysimaehus  Parker,  from 
the  time  of  entering  into  receipt  of  the  rents  as  aforesaid,  continued 
to  receive  the  same  down  to  the  time  of  his  death,  which  took 
place  in  August,  1860.  By  his  will  he  devised  the  unsold  portions 
of  the  property  comprised  in  the  indentures  of  the  10th  and  11th 
of  February,  1829,  to  Oamelius  Parker  and  the  Rev.  /.  P.  Parkin- 
son upon  trust  for  sale,  and  he  appointed  them  executors  of  his 
will.  These  trustees,. upon  the  death  of  the  testator,  entered  into 
and  had  since  continued  in  possession  of  the  property  so  devised. 

William  Locking  paid  no  interest  on  the  sum  due  from  him  to 
Lymmchue  Parker  subsequently  to  1830.  He  died  in  June,  1870, 
intestate,  and  the  Plaintiff  was  his  heir-at-law  and  legal  personal 
representative. 

In  May,  1871,  the  Plaintiff  filed  the  bill  in  this  suit  against 
OomdiuB  Parker  and  the  Bev.  /.  P.  Parkimon,  alleging  that  all 
moneys  due  to  Epworth  under  the  deed  of  the  11th  of  Febraary, 
1829,  had  long  since  been  paid  and  satisfied ;  and  praying  that  Hie 
trusts  of  the  same  deed  might  be  carried  into  execution  under  the 
direction  of  the  Court ;  Tor  an  account  of  what  was  due  to  the 
Defendants  for  principal,  interest,  and  costs  upon  the  security  of 
the  same  deed;  for  accounts  of  the  purchase-moneys  arising  from 
the  sale  of  parts  of  the  property,  and  of  the  rents  and  profits  of 
the  unsold  portion  thereof  received  by  the  Defendant  Cornelius 


YOL.VIIL] 


CHAKOEBY  APPEAIA 


35 


Pmrh&t,  or  by  any  penon  by  his  order  or  for  his  use,  or  which  wiih- 
oat  his  Diligence  might  haye  been  so  received ;  for  a  sale  of  the 
unsold  portions  of  the  property  comprised  in  the  indenture  of  the 
11th  of  Febmary,  1829,  and  payment  of  the  proceeds  to  the 
persons  entitled  thereto  under  that  indenture. 

The  cause  came  on  to  be  heard  before  the  Master  of  the  Bolls, 
who  made  a  decree  in  favour  of  the  Plaintiff  (1). 


a)  May  27. 
LoBD  BoMQXT,  ILB. : — 

The  point  to  be  detenniiied  in  this 
case  relates  [to  the  proper  oonstrQctioQ 
to  be  pat  on  the  Statute  of  Limitations 
ofthe8&4WilL4,c27;  whether  the 
28tli  section  of  the  statute  bars  the 
ri^t  of  the  Plaintiff,  or  whether,  nnder 
the  26th  section,  Camdiut  Parker  was 
at  his  decease  a  trustee  for  the  Plain- 
tiff.   The  facts  are  these :— [His  Lord- 
ship  then  stated  them,  and  read  the 
25th  and  28th  sections  of  the  Act  3  & 
4  Wm.  4,  c  27,  and  continued :—]    It 
is  impossible,  in  my  opinion,  on  re- 
femng  to  the  facts  I  have  mentioned, 
not  to  eoBM  to  the  conclusion  that» 
under,  the  deed  of  tiie  11th  of  Feb- 
Tuaiy,  1829,  ComeliuB  Parker  was  a 
trustee  of  these  estates  and  heredita- 
ments for  the  purpoees  mentioned  in 
the  deed,  the  last  of  whidi  was  a  trust 
fir  WaUam  Loekimg^  his  executors,  ad- 
ministiators,  or  assigns.    It  is  also  im- 
possiUe  to  say  that  Comeliu$  Parker 
did  not  accept  the  trusts ;  it  is  true 
that  ke  did  not  execute  the  deed  in 
question,  but  he  took  upon  himself  to 
act  as  trustee,  and  it  is  expressly  stated 
thai  he  did  so  in  the  deed  of  1832, 
whidi  was  executed  by  him,  and  in 
that  character  he  conveyed  the  here- 
ditaments tben  sold  to  the  purchasers. 
He  described  himself  as  trustee  in  the 
agreement  executed  on  the  oocasion  of 
the  sale,  and  he  was,  I  think,  also  in 
poasession  of  the  estate  itself  as  trustee, 
for  I  am  of  opinion  that  on  the  authority 
of  Garrard  v.  Tuck  (8  C.  B.  231)  the 
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possesson  of  Lysimachua  Parker^  in 
the  circumstances  here  set  forth,  must 
be  treated  as  possenon  under  the  deed 
of  the  11th  of  Februazy,  1829,  and 
consequently  as  the  possession  of  the 
trustee  who  might  have  called  on  him 
to  deliver  up  possession,  and  might 
himself  have  been  called  upon  to  ac- 
count for  the  receipt  of  the  rents  and 
profits.    If  a  suit  had  been  instituted 
to  recover  the  property  within  two  or 
three  years  arter  the  execution  of  the 
deed  of  February,  1829,  it  is  clear  that 
it  would  not  have  been  a  suit  to  re- 
deem, but  a  suit  to  execute  the  trusts 
of  that  indenture.    If  all  the  property 
had  been  sold  and  the  money  paid  into 
Court,  it  is  clear  that  the  trust  would 
have    permanently   attached   to    the 
money  until  all  the  trusts  were  exe- 
cuted, and  that  the  execution  of  them 
would  have   been   enforced   by  this 
€k>urt.    It  can  make  no  difference  that 
only  a  portion  was  sold  and  the  pro- 
duce of  that  portion  paid  to  Lysimachus 
Parker^  which  went  in  diBcharge  pro 
tanio  of  the  mortgage  money  due  to 
him ;  it  was,  in  fact,  a  partial  execution 
of  the  trusts  of  the  indenture.    I  am 
unable  to  fix  any  time  at  which  the 
twenty  years  mentioned  in  the  28th 
section  of  the  statute  began  to  run.    It 
would  also,  I  think,  be  impossible  for 
Lyrimaehus  Parker  or  his  representa- 
tive to  set  up  the  terms  of  1000  and 
2000  years  as  a  bar  to  the  Plaintiff's 
claim,  for  the  terms  were,  in  fact,  super- 
seded by  the  provisions  of  the  deed  of 
the  11th  of  February,  1820,  which  are 
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The  Soticitar-OeMfral  (Sir  a.  JessO),  and  Mr.  Ndder  (Mr.  South- 
ffoie,  Q.O.,  with  them),  for  the  AppeUants : — 

The  question  is,  whether  this  was  a  deed  creating  an  express 
trust  within  the  meaning  of  sect.  25  of  the  Statute  of  Limitations^ 
or  a  mortgage  within  sect  28.  The  statute  does  not  define  what  a 
mortgage  is,  and  we  say  this  is  a  mortgage.  To  arrive  at  the  same 
result  as  the  Master  of  the  Rolls  it  must  be  held  that  this  instru- 
ment created  such  a  trust,  that  at  the  end  of  six  months  the 
mortgagor  could  have  compelled  a  sale  whether  the  mortgagee 
liked  it  or  not.  This  was  certainly  not  the  intention  of  the  parties, 


inooDsisteot  with  the  Bubsistence  of 
these  terms  (^NkkdU  v.  AihertUmt^ 
10  Q.  B.  944),  and  they  were  aleo,  as 
it  appears,  assigned  to  the  purchasers 
from  Cornelius  Parker  to  attend  the 
iaberitanoe.  I  think  all  the  cases  cited 
for  the  Defendant,  and  on  which  he 
relies,  are  distinguishable.  The  case  of 
Bun'oughi  y.  M'Oreight  (1  J.  &  Lat 
290)  is  a  case  between  tenants  in  com- 
mon  and  oo-paioeners,  and  there  was 
clear  adverse  possession.  In  this  case 
I  think  it  clear  that  the  land  was 
vested  in  Comeliui  Farher  as  trustee 
upon  express  trust,  and  that  at  no 
period  did  time  b^'n  to  run  to  bar  the 
real  owners,  WUliam  Locking  and  his 
heirs,  except  as  regards  such  pieces  of 
the  land  as  were  conveyed  by  Ccmdius 
Parker  to  purchasers  for  value  when 
first  adverse  possessicm  began. 

I  am  of  opinion,  therefore,  that  the 
Plaintiff  is  entitled  to  a  decree  declaring 
that  the  trusts  of  the  indenture  of  Feb- 
ruary, 1829,  ought  to  be  carried  into 
execution  so  far  as  they  remain  un- 
executed, and  also  that  the  Defendant 
ComdiuM  Parker  was  a  trustee  for 
William  Locking,  his  heirs  and  assigns, 
of  the  remainder  of  the  estates  after 
paying  the  sums  stated  in  the  deed,  and 
that  he  must  account  aoooidingly,  and 
that  the  estate  of  Lynmachui  Parker 
must  account  for  what,  if  anything,  on 


taking  such  account,  shall  appear  to 
have  been  received  by  him  in  excess  of 
what  he  was  entitled  to  under  the 
trusts  of  the  said  indenture.  I  thought 
at  first  I  ought  to  make  a  decree  with- 
out costs,  considering  the  time  which 
has  elapsed;  but  the  general  rale  is 
strict  that,  where  a  trustee  refuses  to 
account,  and  disputes  the  right  of  his 
ceskii  que  trust  to  an  account,  he  must 
pay  the  costs  of  resisting  such  an  ac- 
count And  this  case  is  peculiar,  for  a 
lapse  of  upwards  of  forty  years  has 
taken  place  without  WiUiam  Locking 
and  his  heirs  calling  on  the  trustee  to 
account.  But  still  I  think  I  must 
foUow  the  rule,  as  it  is  the  duty  of  a 
trustee  to  account  without  being  called 
upon  to  do  so;  and  as  Lysimachus 
Parker  has  got  all  the  benefit  of  the 
transaction,  I  think  that  his  estate 
ought  to  bear  the  costs.  I  think,  there- 
fore, that  in  taking  the  aocoont  of  his 
estate,  though  I  have  no  power  in  this 
suit  to  make  such  a  decree,  the  Defen- 
dant ought  to  be  allowed  the  costs  of 
resisting  this  suit;  but  as  I  have  no 
jurisdiction  over  the  estate  in  this  suit, 
I  shall  only  make  the  decree,  with  costs 
up  to  and  including  the  hearing  to  be 
paid  by  Oomdius  Parker^  but  the  costs 
of  taking  the  aoooant  will  fall  on  the 
trust  estate  itself. 
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but  rappoBDig  tiieie  was  such  a  tni8t»  it  only  extoided  to  the      l«.  JJ. 
lereinoiia  e^ectant  <m  tlie  terms  of  1000  and  2000  yean^  so  fiur        yen 
as  regaids  tlie  pR^wrtiea  comprised  in  than.    The  trast  is  far  the     hoam 
benefit  ot  the  mortgagee;  and  a  diaeretion  as  to  sale  is  giyeo,     p^^ 
which  is  to  be  ezerdsed  by  him:  KWkwood  t.  Tkcmfmm  (1).  The       — - 
instnmient  then  is  really  a  mortgage  witii  a  tnst  for  sale,  which^ 
ezeept  as  regaids  foveeksare,  does  not  diflfer  from  a  power  of  sale, 
and  there  is  a  complete  bar  under  sect  28.    We  do  not  question 
Garrard  t.  Twdk  (2).    It  is  tnie,  indeed,  that  a  Mtet  fite  imd 
may  oust  his  troatee :  Burrough$  t.  iTOreigtd  (3) ;  hot  we  admit 
that  hexe  the  statute  could  notrun  in&T0urofXyflmaekiliParbr 
8oas  to  bar  CbniaKiwParbr,  for  the  property  was  enjoyed  acoQid- 
ing  to  the  rights  of  the  partks.    We  say,  however,  that  the  inter- 
TentiGn  of  Comdnu,  to  whom  the  property  was  conveyed  to 
prevent  a  mer^ger  of  the  terms,  leaves  the  case,  as  r^;ards  the 
StaMe  oflAmHationB,  jost  as  if  the  estate  had  been  conveyed  to 
LftimaokuB.    The  sales  conld  not  operate  as  part  payment,  or 
acknowledgment,  so  as  to  stop  the  statate :  Baiehdor  v.  Middle-  ' 
ion  (4);  Luau  v.  Deantson  (5).    The  terms  are  subsisting,  and 
mekdU  V.  AOenUme  (6),  Thomas  v.  Cook  (7),  Davioon  v.  Gent  (8), 
VDonndl  v.  Pops  (9),  do  not  shew  the  contrary. 

Mr.  Fry,  Q.C^  and  Mr.  Marcy  (Mr.  Ckarlei  HaH  with  them),  for 
the  Plaintiff:— 

We  contend  that  this  is  a  trust  deed,  and  something  more  than 
a  mortgage.  There  is  first  a  direction  of  tmst  for  Ljfnmaehus, 
but  followed  by  '^  nevertheless,"  shewing  that  the  trusts  were 
modified. 

[The  LoBD  JuffncB  Jakes  : — ^Are  you  not  on  the  same  footing 
in  this  reelect  as  if  there  had  been  no  prior  mortgage  and  the 
propaty  had  been  conveyed  to  Lyrimaehm  on  the  same  trusts?] 

We  submit  not;  it  cannot  be  concluded  that  Comdim  was 
intrtxluced  only  to  prevent  a  merger,  for  deeds  in  the  present  form 

(1)  2  H.  &  M.  392 ;  2  D.  J.  &  &  (5)  13  Sim.  584. 
613.                                                                 (6)  10  Q.  B.  944. 

(2)  8  a  B.  281.  (7)  2  B.  ft  A.  119. 

(3)  IJ.  ft  Lst.  290.  (8)  1  H.  ft  N.  744. 

(4)  8  Hue,  75.  (9)  9  Hare,  705. 
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L.xr.      are  sometimes  used  when  there  is  no  prior  mortgage.     There 
I8f2       is  a  trust  in  favour  of  EpuHnih,  of  which  he  could  claim  the 
i^^^Q     benefit,  which  shews  that  the  deed  is  not  merely  a  mortgage. 
p  ^'         The  trusts  are  such  as  to  effect  a  conversion :  Be  Underwood  (1) ; 
«-—       Jefferys  v.  Dickson  (2).    The  case  of  Kirkwood  v.  Thomjpson  (3) 
merely  decided  that,  for  a  particular  purpose,  the  person  to  whom 
property  was  conveyed  in  this  way  was  not  a  trustee.    A  trust  of 
a  similar  description  was  held  to  exclude  the  Staiute  of  LinUtcdions 
in  Cox  V.  Dolman  (4)  and  Shaw  v.  Johnson  (5).    The  terms  are 
merged,  the  intention  evidently  being  that  the  money  should  be 
raised  only  by  means  of  the  trusts  of  the  deed,  which  is  incon- 
sistent with  the  continuance  of  the  terms,  . 

Sin  W.  M.  James,  L  J.  :— 

>  There  are  only  two  points  to  be  determined  in  this  case,  on  both 
of  which  it  is  my  misfortune  to  differ  from  the  Master  of  tho 
Bolls :  one  is,  whether  this  is  a  mortgagor's  suit  against  the  mort- 
gagee ;  the  other  is  as  to  whether  there  was  any  surrender  of  the 
old  mortgage  terms. 

It  is  quite  clear  that  in  this  deed  there  is  no  express  surrender  of 
the  terms.  They  are  not  referred  to  as  intended  to  be  surrendered, 
(iud  the  gentleman  who  had  the  terms  iu  him  did  not  concur  in 
conveying,  so  as  to  merge  them  in  the  inheritance.  It  has  been 
urged,  however,  that  there  is  an  implied  surrender  of  them  by 
virtue  of  the  provisions  of  the  deed.  Now,  it  is  always  to  be  borne 
in  mind  that  when  the  Court  implies  from  a  deed  anything  which 
is  not  expressed  in  it,  this  is  done  for  the  purpose  of  getting  rid 
of  some  technicality  which  interferes  with  what  is  obviously  the 
plain  intent  and  meaning  of  the  parties  to  the  transaction.  Of 
course  if  we  could  see  from  the  deed  itself  that  it  was  the  intention 
of  the  parties  that  the  earlier  securities  should  not  be  kept  on  foot^ 
we  might  give  effect  to  that  intention.  To  my  mind  Ltfsinuiehus 
Parker  would  have  been  demented  if  he  had  surrendered  his  terms, 
and  so  lost  the  benefit  of  his  old  securities,  all  of  which  are  referred 
to  in  this  deed,  without  any  expression  of  an  intention  to  merge 

(1)  3  K.  &  J.  746.  (3)  2  H.  &  M.  892. 

(2)  Law  Bep.  1  Ch.  183.  (4)  2  D.  M.  &  &.  692. 

(5)  1  Dr.  &  Sm.  412. 
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theuL  ,1  am  of  opinioD,  therefoie,  that  there  was  no  sanfender       L.  JJ. 
or  merger  of  the  existing  terms,  and  that  ihere  was  nothing  in  the       isra 
deed  which  deprived  the  mortgagee  under  the  earlier  deeds  ot  his     l^^o 
rights  nnder  them.    If  he  had  a  right  to  foreclose  hefore,  he  had 
a  right  to  foreclose  afterwards.    If  he  had  a  right  to  assign  before, 
he  had  a  right  to  assign  afterwards.    It  is  possible  that  the  deed 
of  February,  1829,  may  have  operated  as  a  bargain  that  the  old 
securities  should  not  be  enforced  daring  the  period  of  six  months, 
bat  the  Court  would  have  no  difficulty  whatever  in  giving  effect 
to  such  a  bargain  without  in  any  way  farther  interfering  with 
those  securities.    Subject  to  that,  it  appears  to  me  that  the  rights 
of  the  mortgagee  under  the  old  deeds  remained  unaffected. 

Then  the  next  point  which  has  been  argued  before  us  is,  whether 
the  deed  o£  February,  1829,  standing  by  itself,  is  anything  more 
than  a  mortgage  deed  with  a  power  or  trust  for  sale.  I  am  of 
opinion  that  it  is  nothing  more  than  a  common  mortgage  security 
taken  by  way  of  a  trust  for  sale,  and  taken,  for  very  obvious  reasons, 
in  the  name  of  a  third  person.  Now,  if  it  be  a  mere  mortgage 
security,  it  appears  to  me  to  fall  entirely  within  the  language  of  the 
late  Lord  Chancellor,  when  yice-Chancellor  Wood,  in  Kirhwood  v. 
Thompson  (1) :  '*  I  see  no  difference  between  the  case  of  an  ordinary 
mortgage  and  that  of  a  trust  for  sale.  It  is  not  such  a  trust  as 
would  enable  the  mortgagor  to  file  a  bill  to  have  the  property  sold, 
because  the  discretion  as  to  selling  or  not  is  in  the  mortgagee  alone. 
On  the  other  hand,  the  mortgagee  cannot  file  a  bill  to  foreclose,  bat 
is  limited  to  his  remedy  by  sale.  But  these  distinctions  make  no 
substantial  diff^ience  in  his  position,  which  is  that  of  mortgagee." 
If  I  may  be  permitted  to  say  so,  I  entirely  concur  not  only  in 
those  words  but  in  the  spirit  of  those  words;  that  it  is  not  for  a 
Court  of  Equity  to  be  making  distinctions  between  forms  instead 
of  attending  to  the  real  substance  and  essence  of  the  transaction. 
Whatever  form  the  matter  took,  I  am  of  opinion  that  this  was  solely 
a  mortgage  transaction  between  the  mortgagor  and  Lysimaehus 
Parker. 

It  is  said,  however,  that  the  introduction  of  a  third  person, 
Comoliui  Parker^  as  trostee,  takes  the  instrument  out  of  the  cate- 

(1)  2H.&lt393. 
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li.  JJ.  gory  of  a  mere  oonveyance  to  a  mortgagee  on  tnist  for  sale.  It 
1872  many  cases  of  mortgage  by  way  of  conveyance  on  trust  for  sale  the 
L^^^a  conveyance  is,  for  some  reason  or  other,  made  to  a  trustee.  In  the 
present  case  I  am  of  opinion  that  by  the  very  words  of  the  deed 
itself  the  contention  that  the  intervention  of  a  trustee  makes  Any 
difference  is  excluded,  for  the  oonveyance  is  made  to  Comdiui 
Parker  in  trust  for  LyHmaehus  Parker^  his  heirs,  executors,  admi* 
nistrators,  and  assigns,  which  clearly  shews  the  meaning  of  the 
parties  to  be,  that  all  things  done  by  Comdius  Parker  under  th< 
subsequent  trusts  are  to  be  done  by  him  as  the  nominee  and  trustee 
and  under  the  direction  of  Lyeimachus  Parker^  the  object  of  intro^ 
ducing  Oomdita  Parker  being  to  keep  the  terms  vested  in  Lysi- 
maehua  from  being  meiged  in  the  freehold.  I  am  of  opinion  that 
the  mortgagor  could  not  have  called  upon  Camdiue  to  enter.  I 
am  of  opinion  that  he  could  not  have  called  upon  Corndius  to  sell, 
and  that  the  right  of  Locking  from  the  beginning  and  throughout 
was  simply  the  right  of  a  mortgagor  to  redeem.  That  being  so,  hi^ 
right  was  barred  by  the  Statute  of  LimUaiiona,  possession  having 
been  taken  by  Jjyeimachm  Parker  more  than  twenty  years  before 
the  filing  of  the  bill,  and  there  having  been  no  subsequent 
acknowledgment  within  the  meaning  of  the  statute. 

It  is  said,  however,  that  there  is  an  express  trust  in  the  deed 
with  reference  to  the  sale  moneys.  The  Solicitor-General,  in  his 
argument^  admitted  that  there  might  be  an  express  trust  with 
reference  to  the  sale  moneys  exactly  in  the  same  way  as  where  a 
mortgagee  sells  under  the  powers  of  a  common  mortgage.  In  that 
case  when  the  estate  has  been  sold  there  is  an  express  trust  of  the 
surplus  money  for  the  mortgagor.  If,  then,  there  had  been  any 
allegation  in  this  bill,  or  any  evidence,  that  there  were  any  surplus 
moneys,  the  bill  might  have  been  sustained  for  those  surplus 
moneys.  But  that  is  not  the  frame  and  intention  of  the  bill.  The 
bill  prays  the  execution  of  the  trusts  of  the  indenture,  and  is  in 
substance  a  bill  for  the  redemption  of  the  estate,  which,  under 
the  circumstances,  cannot,  according  to  the  view  we  have  taken, 
be  sustained ;  and  I  am  of  opinion  that  we  cannot  go  out  of 
our  way  to  give  any  relief  in  respect  of  this  trifling  matter,  a  case 
for  which  is  not  made  in  the  bill,  and  an  inquiry  into  which 
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««mU  mmjij  nmilfe  botik  the  putieB  in  a  veiy  idle  mad  Bsries  L.  JJ. 
expeaae.  18R 

I  am  of  optnioB,  iJierclbre,  that  tbe  bill  emtird j  Uia,  and  mwt  i^^^jl^ 


Witktn,*  BmrneO. 


Bomhtr^  Aujammt—SepanU  AoDommU-^Depoui  cfSecMntwt    Lim/cr  Gtmeni 

Baiamee. 

The  O.BamkkeptthmatcaimtB9i  the  ^  BmI;  mnel j,  a  loan  aooonnt, 
a  diaooant  acooant.and  a  genoml  aeooont.  Thej  from  time  to  time  icijeifed 
edrsneee  from  the  A.  BoMk,  whidi  were  entered  in  the  Vmn  eoooon^  end  to 
meet  wfaidithej  deposited  aecorities  with  the  ^  Hani:.  Intheoooneof  the 
tncmetiooe  the  O.iteiiAdeponted  three  bills  of  excfaenge  with  the  Xikr»fr, 
eooompeoied  I17  a  letter  itatiag  that  they  liropoeed  to  dnw  npoo  them  for 
^IOjdOQ,  bat  that  as  their  credit  would  not  afibid  a  maigin  to  that  extent^ 
thej  aent  these  biUs  as  a  eoOatoal  secmitf .  The  O.  Bamk  became  insolvent 
and  was  woondnp: — 

BM  (affirming  the  decision  of  Maiint^  V.G-X  that  there  was  nothing  in 
tlie  ooone  of  dealing  or  in  the  tenns  of  the  letter  to  ezdnde  Urn  genenl  rale 
that  a  banks  has  a  liaion  the  aecantiea  deponfeed  byaenatomer  for  the 
caatomer*s  genenl  balance,  and  that  the  baknoe  of  the  loan  aoooont  being 
satisfied,  the  A,  Bamk  might  retain  the  IhUs  for  the  balanoe  of  the  general 
aouiuut. 

JLhIS  was  an  appeal  from  an  order  of  Vioe-ChanoeUor  MaUta 
made  in  the  winding-np  of  the  Emropetm  Bakk^  IdmUei. 

In  the  year  1866  the  Oriadal  Qntmemal  Bamk  had  thiee 
aeooonts  with  Agra  and  WuUmuuit  Bank,  namely,  a  loan  aoeoont, 
a  diaooant  aoooont,  and  a  genenl  aeooont.  Hie  Oriadal  Ooan- 
mardal  Bamk  were  in  the  habit  of  applying  to  Agn  amd  Madat- 
\a  Bamk  for  accommodation  loans  to  a  consideraUe  amonnt. 


be  dimiMd  with  coals.  p«- 

8n  6.  IEkllibh,  LJ.  : — 
I  am  of  the  aame  c^nion. 


J»  re  EUBOPEAX  BANK.  i.jj. 

AGRA  BAXK  CLADE.  ??!* 


.Vee.  8. 
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U  JJ.       which  were  entered  in  the  loan  acoounti  and  they  from  time  to 

1872        time  deposited  gecnrities  to  meet  these  loans.    On  the  4th  of  May, 

ill  f       1866,  the  general  manager  of  the  OrierUal  Commereial  Bank  sent 

^^ursf^    to  the  general  manager  of  Agra  and  Mastermans  Bank  a  letter  in 

the  following  terms : — 

^"^^  «4  May,  1866. 

■^  "  Dear  Sir, — I  am  advised  by  our  correspondents,  Messrs.  Felli 

A.  CaravOf  of  Patras,  that  they  have  yalaed  upon  your  bank  for 
our  account,  pursuant  to  an  antecedent  order  of  ours,  for  £10,500, 
by  the  drafts  specified  at  foot ;  but  since  by  this  time  our  credit 
with  you  will  no  longer  afford  a  margin  to  that  extent,  I  hasten  to 
hand  to  you,  to  hold  by  way  of  collateral  security,  the  following 
bills,  &c. : — 

*^  £1250  on  European  Bank^  due  5  August ; 
.  "£1500 
/'£i750  „         t.       „ 

[Then  followed  some  bills,  with  other  acceptors ;  and  the  letter 
continued :— ]    , 

**  I  i-equest,  therefore,  that  you  will  be  pleased  to  honour  the 
drafts  of  Messrs.  Paiba  as  usual ;  I  of  course  engaging  to  provide 
you  with  funds  to  meet  such  drafts  before  maturity. 

«  Yours  faithfully, 

**  Demetrto  Pappa, 

"  Greneral  Manager." 

The  Affra  and  Masterman^s  Bank  accordingly  accepted  the  drafts 
of  the  correspondents  of  the  OrierUai  Commereidl  Bank  to  the 
amount  of  £10,500,  and  paid  the  acceptances  when  due,  and  carried 
the  amount  to  the  loan  account. 

The  Oriental  Commercial,  the  Europeanj  and  the  Agra  and 
MastermaWz  Bank$  were  all  now  being  wound  up  voluntarily 
under  the  supervision  of  the  Court. 

After  the  commencement  of  the  winding-up  the  assets  of  Agra 
and  Mdrierman*$  Bank  were  transferred  to  the  Agra  Bank,  the 
present  claimants. 

The  Oriental  Commeroial  Bank  was  largely  indebted  to  Agra  and 
Madermanie  Bank  on  all  their  three  accounts,  and  the  Agra  Bank 
had  received  dividends  on  the  joint  balance.    By  means  of  these 
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dividends  and  the  securities  which  they  held,  all  the  balan'ie  ^ue  L.  J  J. 
on  the  loan  account  was  coyered,  but  a  balance  still  remained  due  i872 
on  the  general  account.  ]fj^ 

They  now  claimed  a  lien  on  the  bills  for  £4500,  so  far  as  they    EmioPBA^ 

were  not  required  to  cover  the  balance  of  the  loan  account,  for  the        

deficiency  on  the  general  account,  and  took  out  a  summons  in  the  ^^^c^^fjlJ^ 
winding-up  of  the  Ewrcpean  Bank  to  enforce  their  claim.  — 

It  appeared  from  the  books  of  the  Affra  and  Mastermans  Banh 
that  the  securities  deposited  from  time  to  time  by  the  Oriental 
Commercial  Bank  were  applied  to  cover  the  balance  due  on  the 
loan  account,  without  regard  to  the  particular  transaction  in  respect 
of  which  they  were  deposited,  but  there  was  no  evidence  that  they 
were  ever  treated  as  applicable  to  the  balance  due  on  the  other 
two  accounts. 

It  also  appeared  that  the  bills  had  been  accepted  by  the  Euro- 
jean  Bank  for  the  accommodation  of  the  Oriental  Oommereial 
Bank. 

The  Yice-Chancellor  held  that  the  Affra  Bank  were  entitled  to 
retain  the  bills  to  answer  the  general  balance,  and  allowed  the 
claim ;  and  from  this  decision  the  liquidator  of  the  European  Bank 
appealed. 

Mr.  Okuse,  Q.G.,  and  Mr.  Graham  HadingB,  for  the  Appellant, 
contended  that  the  letter  of  the  4th  of  May,  1866,  and  the  mode 
m  which  the  accounts  were  kept,  took  the  case  out  of  the  rule  that 
a  banker  has  a  lien,  for  his  general  balance,  on  the  secarities 
deposited  with  him.  In  this  case  the  bills  were  deposited  for  a 
specific  purpose.  They  were  accommodation  bills,  and  the  Agra 
Bank  could  only  prove  for  them  to  the  extent  to  which  they  gave 
value  for  them ;  and  could  not  hold  them  for  any  other  purpose. 

Mr.  Eiggine^  Q.C.,  and  Mr.  Jaekean,  for  the  liquidator  of  the 
Agra  Bank,  were  not  called  on.- 

Sib  W.  M.  James,  L.  J. : — 

I  am  of  opinion  that  the  order  of  the  Vice-Chancellor  is  correct. 
If  the  matter  depended  simply  upon  the  letter  of  the  4th  of  May, 
1866,  possibly  there  might  have  been  some  ambiguity  which  would 
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L.JJ.  have  entitled  the  JSurapean  Bank  to  say  to  the  Affra  Bank, 

1872  **  These  are  accommodation  bills.    You  never  gave  any  valae  for 

}]^  them,  except  by  means  of  that  particular  transaction,  and  that 

E^PKAH  yalue  has  been  repaid.'*    But  when  we  look  at  the  books,  it  is 

—  clear  that  there  was  no  particular  reason  for  treating  these  three 
^^Cla?m  ^  accounts  as  distinct  matters.  It  was  only  for  conyenience  that  the 

loan  account  was  kept  separately.  It  was  admitted  by  the  Appel- 
lant that  the  bills  in  question  might  have  been  applied  to  discharge 
the  balance  of  the  loan  account,  without  regard  to  the  particular 
transaction  in  respect  of  which  they  were  deposited.  In  truth,  as 
between  banker  and  customer,  whateyer  number  of  accounts  are 
kept  in  the  books,  the  whole  is  really  but  one  account,  and  it  is 
not  open  to  the  customer,  in  the  absence  of  some  special  contract, 
to  say  that  the  securities  which  he  deposits  are  only  applicable  to 
one  account. 

I  am  of  opinion  that  the  Affra  Bank  have  a  right  to  hold  these 
bills  as  security  for  the  general  account.  The  appeal  must  be 
dismissed  with  costs. 

8iB  G.  Mellish,  L.  J. : — 
I  am  of  the  same  opinion. 

Solicitors:  Messrs.  Arples  &  Bawlins;  Messrs.  Ashurst,  Morris^ 
dtOo. 
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In  re  CRENVEE  AND  WHEAL  ABRAHAM  UNITED  l.jj. 

MINING  COMPANY.  m2 

Eof  parte  WILSON.  N^n. 

CompanieB  Act^  1862,  •.  1G6— Zom  hy  Miscondud  of  Diieclor — Winding-up — 
Aliotment  to  In/ant, 

A  director  of  a  company  ioduced  three  of  Lis  children,  who  were  micors,  to 
apply  for  sharei.  Shares  were  allotted  to  each,  and  he  gave  them  money  to 
pay  the  sums  payable  on  allotment.  All  the  shares  in  the  company  were 
allptted.  The  company  never  paid  any  dividend,  and  an  order  for  winding  it 
up  was  made  before  any  of  the  children  had  attained  twenty-one.  The  infants 
were  placed  on  the  list  of  oontributorics,  and  an  order  was  made  against  each 
for  payment  of  an  arrear  of  calls,  but,  their  infancy  having  been  discovered, 
no  attempt  was  made  to  enforce  it: — 

Etld  (affirming  the  order  of  the  Vice-Warden  of  the  Stannaries),  that  the 
lather  was  liable  to  pay  the  amount  of  these  calls,  as  a  loss  occasioned  to  the 
company  by  his  breach  of  duty  as  director  in  having^shares  allotted  to  infants. 

IHIS  was  an  appeal  from  a  decision  of  the  Yioe-Warden  of  the 
Stannaries. 

The  Oren/ver  and  Wheal  Abraham  United  Mining  Company  was 
registered  in  1863,  under  the  Oompaniee  Act,  1862,  with  limited 
UahOity.  The  capital  consisted  of  30/)00  £5  shares.  InNoyember, 
1863,  the  Appellant,  David  Wilean,  who  was  the  registered  holder 
of  several  hundred  shares,  was  one  of  the  directors.  Believing 
that  the  concern  would  be  prosperous,  he  advised  his  four  children 
to  apply  for  shares.  Thej  accordingly  applied,  and  on  the  5th  of 
December  shares  were  allotted  to  each.  One  child  was  of  full  age, 
the  other  three  were  minors.  Twenty  shares  were  allotted  to  each 
of  the  minors.  The  Appellant  paid  by  way  of  advancement  to  his 
children  the  sums  which  were  payable  on  allotment  In  1865 
the  Appellant  purchased  500  more  shares  for  himself,  and  they 
were  registered  in  his  name.  He  retained  all  his  shares  till  the 
winding-up. 

The  company  never  paid  any  dividend,  and  in  November,  1866, 
an  <»der  was  made  for  winding  up.  In  April,  1867,  the  three 
minors  were  placed  on  the  list  of  contributories,  and  in  May  a 
peremptory  order  was  made  upon  each  for  payment  of  £40  for  an 
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L.  JJ.      arrear  of  calls.    It  havings  however,  been  disooyered  that  they 

1872        were  still  under  age  at  the  time  of  the  winding-up  order,  no  attempt 

"jn^       was  made  to  enforce  these  orders ;  but  in  1870  an  application  was 

^"waiAif*^  made  to  place  the  name  of  the  Appellant  on  the  list  of  oontribu- 

Abbahax    tories.    This  was  abandoned,  and  ultimatelj  a  motion  was  made, 

MiNuio      under  the  Companies  Aet,  1862,  s.  165,  on  behalf  of  the  Begistrar 

GoMPAHT.    ^  liquidator,  that  Wilson  should  be  ordered  to  contribute  to  the 

Wilson,     assets  of  the  company  such  sum  of  money  as  the  Court  should 

think  just,  by  way  of  compensation  for  the  loss  sustained  by  the 

company  by  reason  of  the  three  children  not  being  liable  to  pay 

the  calls. 

The  Yice-Warden  made  an  order  that  Wibon  should  pay  to  the 
Registrar  £120,  being  the  amount  of  unpaid  calls  on  the  shares 
allotted  to  the  three  infant  children,  and  should  pay  the  costs. 
Wihon  appealed  from  this  order. 

It  was  admitted  that  Wihon  had  paid  all  calls  which  had  been 
made  on  the  shares  standing  in  his  own  name,  and  that  he  had  not 
used  the  names  of  his  children  as  nominees  for  him,  in  order  to  avoid 
liability,  but  intended  them  to  have,  for  their  own  benefit,  the 
shares  allotted  to  them.  The  appeal  was  opened  under  the  im- 
pression that  a  large  prq)ortion  of  the  shares  in  the  company  had 
never  been  allotted,  but  on  examination  of  the  share  roister, 
which  was  produced  in  Court,  it  turned  out  to  be  the  fact  that  all 
of  them  had  been  allotted. 


Mr.  Miller,  Q.O.,  and  Mr.  Everiity  for  the  Appellant : — 

We  submit  that  sect.  165  of  the  Companies  Act  does  not  apply 
to  a  case  like  this,  but  only  to  misapplication  of  funds,  or  some 
other  act  of  such  a  nature  that  a  trustee  must  account  to  a  cestui 
que  trust  in  respect  of  it.  There  is  no  sufficient  proof  of  loss.  It 
ought  to  be  shewn  that  solvent  persons  applied  for  shares  after  all 
the  shares  had  been  allotted. 

[They  referred  to  Ebhetts'  Case  (1)  and  King's  Case  (2).] 

Mr.  JVy,  Q.C.,  and  Mr.  Joseph  Dixon,  for  the  liquidator,  were 
not  called  upon. 


(1)  Law  Rep.  5  Ch,  302. 


(2)  Uw  Rep.  6  CK  196. 
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Sib  W.  M.  James,  L.  J.  :— 

The  165tli  section  of  the  Companies  Act,  1862,  which  seems  to 
me  a  very  beneficial  proTision,  enacts  that,  where  it  appears  in  the 
conrae  of  the  winding-up  of  a  company  that  any  officer  of  such 
company  has  been  guilty  of  any  misfeasance,  or  breach  of  trust  in 
relation  to  the  company,  the  Court  may  examine  into  his  conduct, 
and  compel  him  to  contribute  such  sums  of  money,  by  way  of 
compensation,  in  respect  of  such  misfeasance  or  breach  of  trust,  as 
the  Court  thinks  just.  Here  the  Appellant  was  a  director  of  the 
company,  and  as  such  director  he  allowed  shares  to  be  allotted  to 
his  three  infcnt  children,  who  remained  on  the  register  up  to  the 
time  of  the  winding-up.  Owing  to  their  infancy  no  contributions 
coold  be  obtained  in  respect  of  their  shares  under  the  winding-up. 
The  Yioe-Warden  of  the  Stannaries  held,  that  it  was  just  to  make 
the  Appellant  pay  what  the  children,  had  they  been  adult  share- 
holders, would  have  been  compelled  to  pay,  and  I  am  of  opinion 
that  he  came  to  a  perfectly  right  ccmclusion.  It  certainly  was 
a  breach  of  the  Appellant's  dnty  as  director,  to  take  a  part  in 
having  shares  allotted  to  infants.  It  was  argued  that  there  was  not 
sufficient  proof  of  the  company  having  sustained  a  loss  by  this 
breach  of  duty ;  but  it  appears  that  all  the  shares  were  taken,  so 
the  fair  inference  is,  that  if  these  shares  had  not  been  allotted 
to  the  infants,  they  would  have  been  taken  by  somebody  else,  and 
ve  cannot  speculate  upon  the  possibility  that  the  takers  would 
have  turned  out  insolvent.  The  appeal  must  be  dismissed  with 
costs. 


L.JJ. 
1872 


In  re 

GbBNTKB  AMD 

Wheal 

AUIABAli 

Unitbd 

MUBISG 
OOUPAXY. 

Ex  parte 
WnJcN. 


Sir  G.  Hellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs,  Courienay  dc  Croonie  ;  Messrs.  Qregoriff  Row- 
diffeiy  &  Bawle,  agents  for  Messrs.]  JToi/^e,  Hockin,  &  MarracJe, 
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UJJ.  Ex  parte  BATXRIS.    In  re  PULLING. 

1872 

ta*«^  Banhruptey^BUl  of  Sale^Segtitraticn'-n  &  18  Ftd.  c.  36— Order  and 

-Ww.  7.  Disponium, 

On  the  2drd  of  September  ^.  difloonnted  for  P.  two  bills  of  exchange 
payable  on  the  12th  of  October,  and  P.  gave  H.  a  bill  of  sale  as  security, 
requesting  him  not  to  register  it  unless  the  bills  were  dishonoured  at  matu- 
rity. B,  accordingly  did  not  register  it  On  the  12th  of  October  the  bills 
were  dishonoured,  on  which  ff.  took  them  np,  and  P.  gave  him  two  fresh 
bills  for  the  same  amount,  and  a  new  bill  of  sale  of  the  same  chattels.  On 
the  30th  of  October  the  new  bills  were  dishonoured,  and  ff.  gave  directions 
to  take  possession  of  the  chattels.  Early  on  the  31st  a  broker  went  to  take 
possession,  buf  could  not  on  that  day  get  into  the  house  where  they  were. 
On  the  same  day  the  bill  of  sale  was  registered,  and  P.  committed  an  act  of 
bankruptcy  by  filing  a  petition  for  liquidation,  on  which  he  was  subsequently 
adjudged  bankrupt.  On  the  1st  of  November  ff,  obtained  possession  of  the 
goods : — 

JIM  (reversing  the  decision  of  the  Registrar),  that  the  goods  belonged  to 
//.  and  not  to  the  trustee  in  bankruptcy,  for  that  they  were  not  in  the 
order  and  disposition  of  the  bankrupt  with  the  consent  of  the  true  owner  at 
the  time  of  the  act  of  bankruptcy ;  that  the  BiUs  of  Sale  Act  did  not  apply ; 
and  that  the  transaction  was  not  invalid  as  being  a  scheme  to  evade  the 
provisions  of  that  Act. 

X  HIS  was  an  appeal  by  Harris,  the  holder  of  a  bill  of  sale,  from 
an  order  of  Mr.  Begistrar  Spring  Bice  sitting  as  Chief  Judge. 

On  the  23rd  of  September,  1871,  Harris  discounted  for  Pulling 
two  bills  of  exchange  for  £300  and  £100,  payable  on  the  12th  of 
October,  1871,  and  Fulling  gave  him  a  bill  of  sale  of  that  date  on 
the  furniture  in  PvHinfs  house.  PvRing  at  the  same  time  re- 
quested Harris  not  to  register  the  bill  of  sale  until  after  the  bills 
became  due  and  were  dishonoured.  On  the  12th  of  October, 
Pulling  being  unable  to  meet  the  bills,  Harris  was  obliged  to  take 
them  up,  and  as  Pulling  could  not  repay  him,  he  requested  Harris 
to  renew  the  bills,  which  Harris  agreed  to  do.  Pulling  accord- 
ingly, on  the  12th  of  October,  accepted  and  gave  to  Harris  two 
fresh  bills  of  exchange  for  £300  and  £100,  payable  on  the  30th  of 
October,  and  gave  him  a  bill  of  sale  dated  the  12th  of  October  on 
the  above-mentioned  furniture. 

On  the  30th  of  October,  when  the  bills  became  due,  they  were 
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(lishonoared ;  and  on  the  same  day  Harris  iustructed  a  broker  to 
go  and  take  possession  of  the  furniture.  The  broker  went  to  the 
house  at  eight  o'clock  in  the  morning  of  the  31st,  but  could  not 
obtain  admission,  and  in  the  course  of  the  day  Pulling  filed  a 
petition  for  liquidation.  The  broker  went  again  to  PuUing's  house 
at  least  twenty  times  in  the  course  of  that  day,  but  could  not  get 
in,  and  at  night  left  men  to  watch  the  house.  They  watched  it 
all  night,  and  on  the  momiog  of  the  following  day,  the  Ist  of 
NoTember,  a  window  being  found  unfastened,  an  entrance  was 
effected,  and  the  goods  were  remoTcd.  On  the  1st  of  November 
one  Stewart  was  appointed  receiver  and  manager.  Kesolutions  for 
liquidation  were  not  passed,  and  on  the  24th  of  November  a 
I>etition  for  adjudication  was  filel,  under  which  PvIKng  was  adju- 
dicated bankrupt,  and  Slewart  was  appointed  tru-tee.  The  bill  of 
sale  of  the  12th  of  October  was  registered  under  the  Bills  of  Sale 
Act  on  the  31st  of  October. 

The  goods  were,  by  consent,  sold  under  an  order  of  the  Court, 
without  prejudice  to  the  question  who  was  entitled  to  the  proceeds, 
amd  the  trustee  then  applied  to  the  Court  of  Bankruptcy  for  an 
order  declaring  that  the  bill  of  sale  was  fraudulent  and  void  as 
against  the  trustee,  or  that  the  goods  were  in  the  order  and  dis- 
position of  the  bankrupt  with  the  consent  of  the  true  owner.  The 
Kogistrar  held  that  the  trustee  was  entitled  to  the  proceeds  on 
the  ground  that  the  goods  were  within  the  order  and  disposition  of 
the  bankrupt,  and  made  an  order  accordingly. 

3Ir.  l)e  G«p,  Q.C.,  and  Mr.  OiUbons,  for  the  Appellant,  referred 
to  Smith  V.  Topping  (1) ;  Burn  v.  Carvalho  (2) ;  Hollingsworth  v. 
White  (3) ;  Ex  parte  Cohen  (4). 


L.JJ. 

1872 


ExparU 
Habbib. 

Inr€ 

PULLIHO, 


Mr.  Katjy  Q.C.,  and  Mr.  Finlay  Knight,  for  the  trustee: — 
The  transaction  is  void,  as  a  scheme  to  evade  the  BiUs  of  Sale 

Act  (17  &  18  Vict.  c.  36) :  Ex  parte  Cohen;  Ex  parte  Fisher (5) ; 

Bankruptcy  Act,  1869,  s.  95 ;  Stansfeld  v.  Cubitt  (6). 

(1)  5  B.  &  Ad.  674. 

(2)  4  My.  &  Cr.  690. 

(3)  10  W.  B.  619. 
You  VnL  E 


(4)  Law  Bep.  7  Ch.  20. 

(5)  Ibid.  636. 

(6)  2  De  a.  &  J.  222. 
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u  JJ.     Sir  W.  M.  James,  L.  J.  :— 

1872  Tjjjg  jg  Qj^  appeal  from  a  decision  of  the  Eegistrar  on  a  question 


Sxpofte     of  order  and  disposition.    Every  other  point  raised  in  the  case  was 
.    ^  *      decided  by  him  in  favour  of  the  Appellant ;  but  he  was  of  opinion 

PuLUNa.  that  the  goods  were  in  the  order  and  disposition  of  the  bankrupt 
at  the  time  of  his  committing  an  act  of  bankruptcy.  I  am  unable 
to  concur  in  that  view  of  the  facts.  The  Appellant,  before  the  act 
of  bankruptcy  was  committed,  did  all  he  could  to  obtain  actual 
possession  of  the  goods,  and  was  only  prevented  from  so  doing  by 
being  excluded  from  the  house  where  they  were. 

But  it  is  said  that  the  assignment  to  the  Appellant  was  void.  It 
is  urged,  first,  that  though  the  first  bill  of  sale  was  ineffectual  as 
against  the  trustee,  because  it  was  not  registered,  it  had  passed  the 
property,  so  that  the  second  bill  of  sale  was  inoperative,  because 
the  debtor  had  no  property  upon  which  it  could  operate.  I  think 
that  if  authority  were  wanted,  the  case  of  Hollingsworih  v.  Whiie  (1) 
completely  disposes  of  this  argument  In  the  next  place,  it  was 
argued  that  this  was  a  device  to  evade  the  Bills  of  Sale  Act.  At 
present  I  see  no  evidence  of  any  device  of  the  kind.  The  bank- 
rupt applied  to  Harris  for  money.  Harris  said,  "  Give  me  a  bill  of 
sale  as  security."  The  borrower  replies, "  I  will  give  a  bill  of  sale ; 
but  as  the  Act  allows  you  twenty-one  days  for  registering  it,  do 
not  register  it  until  it  is  necessary."  Then  as  to  the  second  bill 
of  sale,  it  appears  to  me  to  have  been  given  under  a  new  arrange- 
ment. The  bills  were  dishonoured.  The  Appellant  had  to  ad- 
vance money  to  take  them  up ;  new  bills  were  then  given  him, 
and  a  new  bill  of  sale.  The  case  is  not  hit  by  the  Bills  of  Sale 
Act,  and  certainly  there  is  nothing  to  impeach  the  transaction  as 
otherwise  fraudulent. 

Sib  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Boscoe^  Hincks,  it  Sheppard;  Mr.  L.  BarneiL 
(1)  10  W.  R.  619. 
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Ex  parte  DORMAN.    In  re  LAKE.  L.jj. 

Bankrupiey — Order  and  Disposition — Joint  Ownership — Bankruptcy  €f  tme        JJ^ 
Fartner — Infant  Partner — Protected  Dealings  with  Bankrupt — 32  A  38  ^Nov,  14, 21, 
Yict,  c7lyss.  16,  94.  '     

In  order  to  bring  goods,  in  the  order  and  disposition  of  a  bankrupt,  within  * 
the  provisions  of  the  Bankruptcy  Act,  1869,  s.  15,  clause  5,  they  must  be  in 
the  sole  possession  and  sole  reputed  ownership  of  the  bankrupt 

Therefore,  where  two  partners,  one  of  whom  was  an  infant,  committed  an 
act  of  bankruptcy,  and  the  adult  partner  was  adjudicated  bankrupt : — 

Beld,  that  the  machinery  and  trade  fixtures  in  the  house  where  the 
business  was  carried  on,  which  belonged  to  the  landlord,  and  were  with  his 
consent  in  the  possession  of  the  firm,  did  not  pass  to  the  trustee  in  the 
bankruptcy. 

A  trader*8  goods  were  seized  by  the  sheriff  under  a  judgment  obtained 
after  the  debtor  had  committed  an  act  of  bankruptcy.  The  landlord  of  the 
house  where  the  trade  was  carried  on  gave  notice  to  the  sheriff  that  the  goods 
were  his  property.  Afterwards  the  trader  was  adjudicated  banknipt  upon 
the  act  of  bankruptcy : — 

&ldf  that  the  notice  to  the  sheriff  was  not  a  dealing  with  the  bankrupt 
under  the  94th  section  of  the  Bankruptcy  Act,  1869. 

IhIS  was  an  appeal  from  a  decision  of  Mr.  Eegistrar  Pepys, 
sitting  as  Chief  7adge. 

The  bankrupt,  Henry  Lahe,  carried  on  business  as  a  printer  in 
co-partnership  with  Edmund  P.  Clench,  who,  at  the  time  of  the 
bankruptcy  of  Lalce,  was  an  infant  under  the  age  of  twenty-one 
years.  On  the  8th  of  March,  1871,  the  Appellants,  0.  Dorman  and 
If.  C.  Nisbety  by  an  indenture  of  lease,  demised  to  Lake  and  Clench 
certain  premises  at  Nos.  10  and  11,  Crane  Courts  Fleet  Street, 
together  with  certain  machinery,  plant,  type,  and  other  effects,  for 
the  term  of  six  years.  The  counterpart  of  the  lease  was  executed 
by  both  Lake  and  Clench,  and  contained  the  usual  covenants  and 
a  power  of  re-entry  on  non-payment  of  the  rent  for  twenty-eight 
days.  The  two  partners  took  possession  of  the  premises,  and  the 
business  was  carried  on  there  under  the  management  of  Lake. 

On  the  29th  of  September,  1871,  both  Lake  and  Clench  com- 
mitted an  act  of  bankruptcy,  by  the  non-payment  of  a  debt  within 
seven  days  after  the  service  of  a  debtor  summons.  At  this  time 
there  were  two  quarters'  rent  due  to  the  Appellants,  Darwan  and 


Dorm  AN. 
In  re 
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L.  JJ.  Nisbet,  An  action  was  subsequently  brought  for  the  same  debt  and 
1872  a  judgment  obtained  by  the  creditor,  and  on  the  12th  of  November, 
1871,  the  goods  in  question  were  seized  by  the  sheriff  under  a  writ 
oifi.fa.  On  the  13th  of  November  the  Appellant^,  who  had  no 
Lake.  knowledge  of  the  act  of  bankruptcy,  gave  notice  to  the  sheriff  that 
the  goods  were  their  property.  The  sheriff  took  out  an  inter- 
pleader summons,' and  on  the  15th  of  November  a  Judges  order 
was  made  directing  an  issue  to  try  the  question  whether  the  goods 
were  the  property  of  the  Appellants.  The  issue  resulted  in  a 
judgment  in  favour  of  the  Appellants.  On  the  23rd  of  November 
Lake  was  adjudicated  a  bankrupt  upon  the  act  of  bankruptcy 
committed  on  the  29th  of  September,  but  no  petition  in  bank- 
ruptcy was  presented  against  Clench  on  account  of  his  infancy. 

The  trustee  under  the  bankruptcy  claimed  the  machinery,  plant, 
and  type  comprised  in  the  lease  as  having  been  at  the  commence- 
ment of  the  bankruptcy  in  the  possession,  order,  or  disposition  of 
the  bankrupt,  with  the  consent  of  the  true  owners,  Dorman  and 
Ni^t  The  Kegistrar  took  this  view,  and  declared  the  trustee 
entitled  to  the  property.  From  this  order  Dommn  and  Nfsbet 
appealed. 

Mr.  BoxbuTffh,  Q.O.,  and  Mr.  Finlay  KnigJU,  for  the  Appel- 
lants : — 

We  contend,  in  the  first  place,  that  the  goods  in  question  were 
not  in  the  possession,  order,  or  disposition  of  the  bankrupt  within 
the  meaning  of  the  15th  section  of  the  Bankruptcy  Act,  18G0 
(32  &  33  Vict.  c.  71).  The  words  of  that  section  are,  *'  all  goods  and 
chattels  being  at  the  commencement  of  the  bankruptcy  in  the 
possession,  order,  or  disposition  of  the  bankrupt,  being  a  trader,  by 
the  consent  and  permission  of  the  true  owner,  of  which  goods  and 
chattels  the  bankrupt  is  reputed  owner,  or  of  which  he  has  taken 
upon  himself  the  sale  or  disposition  as  owner."  This  is  the  bank- 
ruptcy of  Lake  alone.  Clench  not  being  capable  of  being  made  a 
bankrupt,  but  the  goods  were  in  the  possession,  order,  or  disposi- 
tion of  both  partners.  The  statute  was  never  intended  to  affect 
goods  in  the  joint  possession  of  the  bankrupt  and  a  solvent  person. 

Secondly :  The  Appellants  had  no  knowledge  of  the  act  of  bank- 
ruptcy at  the  time  when  they  gave]  notice  to  the  sheriff  of  their 
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daim,  and  this  notice  had  the  effect  of  taking  them  oat  of  the  L  JJ. 

posaesBion  oi  the  bankrapl^  and  ivas  ''a  dealing  with  the  banknipt  1672 

before  the  date  of  the  order  of  adjadieation,"  and  oonseqnently  ^T^ru 

protected  by  the  94th  section  of  the  Bankrupley  Act,  1869 :  8mUh  ^>o^^ 

T.  Topping  (1);   Exparie  Baldmn  (2);  Qrdham  t.  -Farter  (3);  lIk~ 

Ii»r»i8^»(4);  Y<mng  y.  Eope  {b).  

Mr.  Ih  CreXy  Q.C.,  and  Hr.  Warmtngtofiy  for  the  trustee : — 

As  to  the  first  pointy  the  goods  were  in  the  order  and  disposi- 
tion of  each  of  the  partners.  The  Act  does  not  require  the  pos- 
sesBion  to  be  sole  possession.  The  adult  partner  managed  the 
bnsinesBy  and  had  power  to  dispose  of  all  the  assets  of  the  firm. 
**  Disposition"  in  the  statute  [means  apparent  disposition :  Horn  y. 
Baker  (6).  If  the  Appellants'  contention  is  correct^  the  section 
would  be  rendered  almost  nugatoiy,  for  if  two  partners  committed 
acts^of  bankruptcy  on  different  days  the  section  would  not  affect 
the  partnerdiip  goods  at  all,  because  in  neither  case  would  they  be 
in  the  sole  possession  of  the  partner  committing  the  act  of  bank- 
ruptcy. The  presQit  case  is  completely  within  the  mischief 
intended  to  be  met  by  the  statute. 

[On  the  second  point  they  were  stopped  by  the  Court] 

Mr.  Bodmrgh,  in  reply,  referred  to  BeynM^  y.  Bowley  (7).- 


Not.  2L  Sib  6.  Melush,  LJ.,  delivered  the  judgment  of  the 
Court  After  stating  the  facts  of  the  case,  His  Lordship  con- 
tinued:— 

Two  objections  were  taken  before  us  against  the  order  of  the 
Begistrar — first,  that  the  goods  were  not  at  the  time  of  the  bank- 
ruptcy in  the  sole  poasession  of  Lako  as  reputed  owner,  but  in  the 
joint  poapcesion  of  JUfcs  and  Clenoh  as  reputed  owners,  and  that  the 
clause  relating  to  goods  in  the  order  and  disposition  of  a  bankrupt 
did  not  apply  to  such  a  case;  and  secondly,  that  the  Appellants  were 

(1)  5  B.  &  Ad.  674.  (5)  2  Ex.  105. 

(2)  27  L.  J.  (Bkcr.)  17.  (6)  9  £i8t»  215 ;  2  Sm.  L.  C,  4th 

(3)  23  L.  J.  (C.  P.)  10.  Ed.  16L 

(4)  2  IL  D.  &  D.  219.  (7)  Law  Kcix  2  Q.  B.  474. 
You  VIIL  F                                             1 
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L.  JJ.  protected  by  the  3rd  clause  of  the  94th  section  of  the  Bankruptcy 
1872  Act,  1869,  because  the  goods,  before  the  adjudication,  had  been  taken 
Exparu  out  of  the  possession  of  the  bankrupt  by  a  hond  fide  dealing  with 
^^^*""^'  the  bankrupt.  On  the  second  point  we  stopped  the  counsel  for  the 
Lakb.  BespondentSy  being  clearly  of  opinion  that  the  notice  served  by 
the  Appellants  on  the  sheriff  claiming  the  property  in  the  goods 
was  not  a  dealing  with  the  bankrupt.  On  the  first  point  we  took 
time  to  consider.  The  first  question  to  be  considered  is.  Is  the 
clause  in  the  Bankruptcy  Act,  1869,  relating  to  goods  in  the  pos- 
session, order,  or  disposition  of  a  bankrupt  (the  5th  clause  of  the 
15th  section)  confined  to  goods  in  the  sole  possession  of  a  bank- 
rupt, and  of  which  he  is  the  sole  reputed  owner,  or  does  it  extend 
to  cases  in  which  the  bankrupt  and  other  persons  who  are  not  made 
bankrupt  are  jointly  in  possession  of  goods,  and  of  which  he  and 
such  other  persons  are  jointly  reputed  owners  ?  We  are  of  opinion 
that  the  clause,  according  to  its  true  construction,  is  confined  to 
cases  where  the  bankrupt  is  in  the  sole  possession  of  goods  as  the 
sole  reputed  owner.  It  is  obvious  that  if  the  clause  was  held  to 
apply  to  every  case  where  goods,  with  the  permission  of  the  true 
owner,  are  left  in  the  possession  of  a  bankrupt  jointly  with  others 
as  reputed  owners,  great  injustice  would  be  done  in  every  case  in 
which  goods  are  left  in  the  possession  of  a  firm  one  of  whose 
members  becomes  bankrupt.  It  surely  never  could  have  been  in- 
tended that  if  goods  are  left  by  the  true  owner  in  the  possession  of 
the  firm  of  A.  &  i?.,  of  whom  A.  becomes  bankrupt,  but  B,  remains 
solvent,  that  the  goods  should  become  the  property  of  A.,  divisible 
among  his  creditors.  Cases  have  happened  in  which  one  member 
of  a  most  wealthy  and  solvent  firm  has,  from  his  private  extrava- 
gance, become  bankrupt,  and  surely  it  would  be  absurd  that  all 
persons  who  had  trusted  the  firm  with  the  possession  of  their  goods 
should  be  deprived  of  their  property.  Then,  does  it  make  any 
difference  that  in  this  pailicular  case  the  person  who  was  in  pos- 
session of  the  goods  with  the  bankrupt  as  reputed  owners  was  an 
infant  ?  We  think  it  makes  no  difference.  The  fact  of  Clench 
being  an  infant  did  not  prevent  him  from  being  in  possession  of  the 
goods  jointly  with  LaJce,  nor  from  being  one  of  the  reputed  owners 
of  the  goods.  The  lease  to  him  was  not  void,  but  only  voidable, 
and  LdkCy  having  knowingly  entered  into  a  contract  of  partnership 
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with  an  infant,  could  not  deprive  him  of  his  rights  as  a  partner.      L.  JJ. 
It  was  argued,  indeed,  that  the  case  came  within  the  mischief       1872 
against  which  the  order  and  disposition  clause  was  intended  to     ExpaHe 
provide,  and  we  think  it  must  be  admitted  that  it  does,  but  still  a     ^^^^' 
conastent  construction  must  be  put  on  the  clause,  and  we  think  it       Lake. 
must  be  construed  either  as  confined  to  cases  in  which  the  bank- 
rupt  is  solely  in  possession,  or  as  extending  to  all  cases  in  which 
the  bankrupt  is  in  possession  jointly  with  others.    There  are  no 
words  in  the  clause  which  enable  us  to  distinguish  between  cases 
which  we  might  think  within  the  mischief  intended  to  be  prevented 
and  cases  to  which  the  clause  was  plainly  not  intended  to  apply. 
We  cannot,  for  instance,  make  a  distinction  between  cases  in  which 
the  partner  of  the  bankrupt  is  solvent  and  cases  where  he  is  insol- 
vent, thoogh  for  some  cause  he  is  not  made  bankrupt,  or  between 
cases  in  which  the  partner  of  the  bankrupt  is  an  infant  and  cases 
in  which  he  is  of  full  age.    On  the  whole,  we  are  of  opinion  that 
the  order  of  the  Registrar  must  be  reversed,  and  the  summons  of 
the  trustee  dismissed  with  costs.    The  trustee  may  have  his  costs 
both  here  and  in  the  Court  below,  out  of  the  estate. 

Solicitors :  Messrs.  NiAetf  Booke,  db  Daw ;  Mr.  A.  O.  DiUon. 
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L.a  KIMBEE  v.  BAEBER. 

1«72  [1870    K.    87.J 

^^^'  ^  Agmi — PtardumSe-tak— Decree  for  Repayment. 

A.  being  aware  that  B,  wished  to  obtain  shares  in  a  certain  oompaiiy,  repre- 
sented to  B.  that  he,  A.^  conld  'procure  a  certain  number  of  shares  at  £3  a 
share.  B.  agreed  to  purchase  at  that  price,  and  the  shares  were  thereupon 
draasfierrad,  in  part  to  him  and  in  psit  to  his  nominees,  and  he  paid  to  j1.  £3 
a  share.  He  afterwards  discoYored  that  A.  was  in  fact  the  owner  of  the 
shares,  having  just  bought  them  for  £2  a  shore : — 

BM^  that,  on  the  facts,  A.  was  an  agent  for  B, :  and  A.  ordered  to  pay 
back  to  B.  the  diffeawnce  between  the  prices  of  the  shares. 

Decree  of  the  Master  of  the  BoUs  reversed. 

IN  the  year  1850  a  company,  called  the  Colonization  Assurance 
Ccrporaiion,  was  formed^  bat  it  appeared  to  have  fallen  into  abey- 
ance. Early  in  January,  1870,  Kimber,  Barber,  and  others,  desired 
to  reorganise  the  company,  and  to  appoint  new  directors.  Before 
new  directors  were  appointed  it  was  necessary  to  acquire  a  large 
number  of  shares,  in  order  to  qualify  the  new  directors.  The 
Defendant  Barber  knew  that  Kimber  was  anxious  to  acquire 
shares  for  this  purpose,  and  on  the  19th  of  January,  1870,  called 
upon  him,  and  told  him  that  he,  Barber^  knew  of  264  shares  for 
sale  at  £3.  Barber  was  thereupon  authorized  by  Kimber  to  buy 
the  shares  at  £3.  The  shares  were  accordingly  bought;  sixty-fonr 
of  them  were  transferred  to  Kimber,  and  200  to  his  nominees, 
one  T.  O.  Taylor,  a  broker,  being  the  transferor,  and  Kimber  paying 
Barber  £795  for  the  shares  and  the  transfer  duty. 

Kimber,  as  he  alleged,  subsequently  learnt  that  the  shares  had 
been  in  fact  bought  by  Barber  from  one  T,  Jones  at  £2  a  share,  with 
a  view  to  the  sale  to  Kimber,  and  had  been  transferred  by  Jones  to 
Taylor  under  the  direction  of  Barber.  Kimber  thereupon  filed  the 
bill  in  this  suit  against  Barber  and  a  Mrs.  BtM,  for  whom  Barber 
alleged  he  had  bought  the  shares,  charging  that  the  264  shares 
were  purchased  from  Jones  by  Barber,  as  agent  for  the  Plaintiff, 
and  praying  for  a  declaration  that  the  Plaintiff  was  entitled  to  the 
benefit  of  the  purchase  of  the  264  shares  from  Jones,  and  that  the 
Defendants,  or  one  of  them,  might  be  decreed  to  pay  to  the 
Plaintiff  the  sum  of  £264,  being  the  difference  between  the  prices 
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paid ;  or  otherwise,  that  the  sale  of  the  shares  might  be  set  aside,       L.  c. 
and  that  the  Defendant  Butt  might  be  decreed  to  repay  to  the        1872 
Plaintiff  the  snm  of  £795  paid  by  the  Plaintiff,  he  offering  to      Kmnm 
re-traasfer  the  shares  to  the  Defendant  BuiL  B\sbe]i 

It  appeared,  on  the  evidence,  that  Barber  wrote  on  the  13th  of       

January  to  Jones,  asking,  as  for  a  friend,  whether  he  would  sell  his 
shares,  and  on  the  17th  of  January  Barber  oondnded  an  agree- 
ment with  Janes  and  forwarded  him  a  blank  transfer.  After  the 
interview  of  the  19th  of  January,  Barber  instructed  Taylor  to 
prepare  bought  and  sold  notes  to  the  effect  that  the  shares  had 
been  bought  through  Taylor  as  the  broker,  and  the  shares  were  after- 
wards tansferred  by  cTbnes  to  TayZor.  As  JSatitfr  had  not  sufficient 
money  to  pay  for  all  the  shares,  some  of  them  were  lent  to  him  by 
Taylor,  for  the  purpose  of  being  transferred  to  Kimber.  There 
was  mach  other  evidence  in  the  case,  which,  for  the  purpose  of 
this  report^  is  immateriaL 

Kimber  had  transferred  ten  of  the  sixty-four  shares  to  other 
persons,  so  that  at  the  time  when  the  bill  was  filed  he  held  only 
fifty-four  shares. 

The  Master  of  the  Rolls  dismissed  the  bill  without  costs,  holding, 

that  no  relief  could  be  given  to  the  Plaintiff,  as  he  had  txansferzed 

210  out  of  the  264  shares,  and  had  thus  rendered  it  impossible  to 

set  aside  the  transaction  (1). 

(1)  1872.  Apiil  18.  in  the  second  braoch  of  the  prayer ;  and 
LoBD  RoxoLT,  M.R.,  after  stating  if  the  matter  stood  between  the  parties 
the  fiacta  of  the  cue,  and  reading  the  exactly  aa  at  first,  I  ahould  have  had 
prayer  of  the  bill,  oomtinned: —  no  hesitation  in  granting  it  I  am  of 
I  think  that  the  first  pert  of  the  relief  opinion  that  the  conduct  of  the  Ddoi- 
played  is  not  within  my  power  to  give-  dant  in  concealing  the  real  Tacts,  and  in 
It  wonld,  in  fact,  be  making  a  new  oon^  endeavouring  to  complicate  the  matter 
tract  ior  the  parties,  which  I  have  no  by  the  introdaction  of  Mrs.  JtuU  and  of 
right  to  do.  They  were  the  Defendant's  the  stock-broker,  Mr.  Taylor,  are  such 
shares  which  he  sold  for  £3,  and  I  have  aa  to  entitle  the  Plaintiff  to  ask  that 
no  right  to  compel  him  to  sell  them  for  the  whole  truosaction  should  be  set 
£2y  or  for  any  other  price  than  the  price  aside,  and  the  shares  restored  to  the  De- 
he  stated.  But  at  the  same  time  it  is  fendant  Barber^  and  the  money  repaid 
quite  clear  that  he  ought  not  to  be  by  him  to  the  Plaintiff,  if  that  be  pos- 
aUowed  to  gain  any  advantage  by  the  sible.  Bat  now  arises  this  difficulty: 
coQcealment  from  the  Plaintiff  of  the  the  Plaintiff  is  not  in  a  situation  to 
realflKtaof  the  case,  and  of  his  interest  restore  the  shares,  for  he  has  parted 
m  the  shares.  The  proper  relief,  there-  with  a  great  portion  of  them,  and  has 
fore,  would  be  that  which  is  prayed  for  retained  only  fifty-four  of  them  for  him- 

Q  2  1 
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L.C. 

1872 
KiMBEi: 

V. 

Babbeb. 


The  Plaintiff  appealed. 

Mr.  Fry,  Q.C.,  and  Mr.  Woodroffe,  for  the  Plaintiff. 

Mr.  ShMeare  (Sir  B.  BaggaUayy  Q.C.,  with  him)9for  the  Defen- 
dantSy  contended,  on  the  facts,  that  the  Defendant  Barber  was  not 
an  agent  for  the  Plaintiff;  and  that  if  he  was  agent,  he  was  so 
gratuitonsly,  and  not  bound  to  the  Plaintiff.  The  Plaintiff  knew 
all  about  the  company  and  the  price  of  the  shares,  and  could  not 
complain  of  having  been  deceived  in  the  price. 

Lord  Sblborne,  L.C. : — 

I  am  sorry  to  say  that  I  cannot  quite  agree  with  the  Master  of 
the  Bolls  in  this  case,  although  it  appears  to  me  that  in  substance 
His  Lordship  took  exactly  the  same  view  of  the  facts,  or,  at  all 
events,  very  nearly  the  same  view  of  the  facts,  as  I  do. 


self,  the  rest  haviDg  been  transferred  to 
persons,  no  one  of  whom  is  a  party  to 
this  suit.  The  consequence  is  that  the 
Plaintiff  has  precluded  himself  from 
obtaining  the  relief  prayed  for  in  the 
second  branch  of  the  prayer  of  the  bill. 
The  Tiew  that  I  take  of  this  case  is 
fully  represented  in  the  case  of  Oreat 
Luxembourg  Bailway  Company  t. 
Magnay  (25  Bear.  586),  which  came 
before  me  in  1858.  In  that  case  the  De- 
fendant, Sir  William  Magnay^  having 
lieen  supplied  by  the  Luxemtwurg  BaiU 
way  Company  with  a  large  sum  of 
money  to  buy  a  concession  made  by  the 
Belgian  Government,  it  turned  out  that 
he  was  himself  the  owner  of  that  con- 
cession, and  that  he  sold  it  to  the  com- 
pany for  his  own  benefit  as  the  vendor. 
I  held  that  the  transaction  could  not 
stand,  and  that  the  only  proper  relief 
would  be  to  annul  the  whole  transac- 
tion, and  to  order  the  concession  to 
be  returned  and  the  purchase  money  to 
be  repaid.  But  X)ending  the  suit,  the 
Lvxemhourg  Bailway  Company  had 
themselves  sold  this  concession  to  nn- 
otlier  person,  and  had  thereby  adopted 
the  transaction,  assiuning  and  acting 


on  its  validity ;  and  consequently  I  held 
that,  having  done  so,  they  were  no 
longer  in  a  position  to  restore  the  De- 
fendant to  the  jjosition  in  which  he  was 
before  the  suit  was  instituted;  and 
thereupon  I  dismissed  the  bill  in  that 
case^  but  without  costs.  1  take  the 
same  view  of  this  case,  and  adopt  the 
observations  I  made  in  that  case. 

I  am  of  opinion  that  the  only  proper 
relief  is  to  restore  the  shares  and  repay 
the  money ;  but  the  Plaintiff  has  ren- 
dered this  impossible.  I  have  no  control 
over  the  holders  of  the  other  shares, 
and  do  not  even  know,  if  they  were 
parties,  whether  they  would,  without 
exception,  consent  to  restore  the  shares 
transferred  to  them.  Most  certainly 
I  could  not  compel  them  so  to  do,  and 
no  decree  of  mine  could  touch  the 
holders  of  these  210  shares,  between 
whom  and  the  Defendant  there  is  not 
any  privity. 

The  Plaintiff  has  therefore  precluded 
himself  from  obtaining  the  relief  prarfd 
for ;  but  as  the  suit  was  occasioned  by 
what  I  consider  to  have  been  the  mis- 
conduct of  the  Defendant  Barber,  the 
bill  must  be  dismissed  without'costs. 
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(His  Lordship  then  stated  that  he  agreed  with  the  Master  of       L.  0. 

the  Bolls  in  thinking  the  whole  case  as  to  Mrs.  Butt  fictitious.       1872 

His  Lordship  believed  the  statements  of  the  Plaintiff,  and  held     kimbkb 

it  to  be  established  that  there  was  as  to  these  shares  a  fidaciarv     »  ^' 

^       Babbsb. 
relation  between  him  and  Barber.    Barber  knowing  the  wish  of       

the  Plaintiff  to  get  some  shares,  wrote  to  Jones,  applying  as  for 

some  one  else.     Barbers  case  was  that  this  application  was  for 

Mrs.  BfUt,  but  his  Lordship  agreed  with  the  Master  of  the  Bolls 

that  that  case  had  failed.    His  Lordship  commented  farther  on 

the  evidence  as  shewing  that  Barber  was  throughout  the  agent  oif 

the  Plaintiff,  and  had  not  even  been  able  to  pay  for  the  shares 

until  he  g^t  the  Plaintiff's  money.] 

To  my  mind,  with  the  greatest  deference  to  the  Master  of  the 
Bolls,  if  His  Lordship  thought  otherwise,  this  is  a  very  clearly 
established  case  of  agency.  That  being  so,  I  see  no  difficulty  in 
the  relief  which  is  asked  by  the  first  part  of  the  prayer.  It  seems 
to  me  the  common  relief,  the  relief  which  was  given  in  Hiehens  v. 
Cimgreve  (1),  Bank  of  London  y.  Tyrrell  (2),  and  in  other  cases  too 
numerous  to  mention. 

It  is  unnecessary  to  inquire,  therefore,  whether,  if  I  had  been 
obb'ged  to  consider  the  alternative  part  of  the  prayer,  I  should 
have  been  pressed  with  the  difficulties  which  weighed  upon  the 
mmd  of  the  Master  of  the  Bolls.  I  will  not  go  into  that  farther 
than  to  say  that,  as  it  appears  to  me,  the  case  of  Cheat  Luxemr 
houTff  BaUway  Company  v.  Magnay  (3)  is,  assuming  it  to  be  well 
decided,  a  case  in  its  circumstances  very  different  from  the  present 
case.  On  the  view  which  I  take  of  the  fieicts  in  this  case,  there 
is  no  difficulty  in  granting  the  relief  sought  by  the  first  portion  of 
the  prayer. 

I  am  obliged,  therefore,  to  reverse  the  decree  made  by  the 
Master  of  the  BoUs,  and  to  substitute  a  decree  in  the  terms  of  the 
first  part  of  the  prayer  of  the  bill,  for  the  payment  by  the  Defen- 
dant Barber  of  the  sum  in  question,  and  that  he  also  pay  the 
costs  of  the  suit 

Solicitots  for  the  Plaintiff:  Messrs.  Kimber  dt  Mis. 
SoliciUnr  for  the  Defendants :  Mt.A.T.  Hewitt. 

(1)  4  BiuB.  562,  577.  (2)  10  H.  L.  C.  26. 

(3)  25  Beav.  586 ;  4  Jur.  (N.S.)  839. 
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L.  G.  Ex  parte  BAILEY. 

1872 

Pafent-^-Eival  Applicants-^Priority— Delay — Date  of  Patent. 

An  applicant  for  a  patent  two  monttiB  after  the  date  of  liifl  proyisioiial 
protection  applied  for  the  Great  Seal  to  he  affixed.  A  week  afterwards  a. 
caveat  was  entered,  hnt  the  applicant  did  not,  until  six  months  from  his 
original  application  had  nearlj  ekpsed,  present  a  Petition  for  the  Great 
Seal:— 

Sdd,  that  his  delay  was  not  an  objection  to  the  seaUng  of  his  patent. 

B.  applied  for  a  patent,  and  obtained  provisional  protection  on  the  dOth  of 
March  ;  C.  on  the  3rd  of  April.  B,  implied  for  the  Great  Seal  on  the  21st 
of  May ;  C,  obtained  letters  patent  on  the  22nd  of  May,  antedated^  accord- 
ing to  the  usual  practice,  to  the  3rd  of  April.  The  patents  ^>pearing  to  be 
partially  for  the  same  matter : — 

Beldf  that,  whether  the  conduct  of  C  had  or  had  not  been  fraudulent,  the 
letters  patent  granted  to  B,  must  bear  date  on  the  21st  of  May,  and  not  on 
the  30th  of  March. 

TV.  R  BAILEY,  on  the  30tb  of  March,  1872.  applied  ia  due 
form  for  letters  patent  for  an  invention  of  a  pyrometer,  and  ob- 
tained provisional  protection.  On  the  3rd  of  April  J.  L.  CSusar- 
teUi  applied  for  letters  patent  for  an  invention  of  a  pyrometer,  and 
obtained  provisional  protection.  On  the  23rd  of  April  Bailey 
gave  notice  of  his  intention  to  proceed,  and  on  the  21st  of  May 
he  applied  for  the  Great  Seal  to  be  affixed  to  letters  patent  for  his 
invention.  On  the  22nd  of  May  the  Great  Seal  was  affixed  to 
letters  patent  for  CastarUilfs  invention,  which  were  dated  the  3rd 
of  April,  1872;  and  on  the  29th  of  May  OasMfieUi  entered  a 
caveat  objecting  to  the  sealing  of  BaUetjs  letters  patent,  upon  the 
ground  that  his  invention  was  wholly  or  in  part  the  same  as 
CasMTteJK^ 

On  the  27th  of  September  Bailey  presented  a  Petition,  alleging 
that  CoMartdli  had  improperly  endeavoured  to  obtain  priority, 
and  had,  besides,  improperly  made  use  of  information  as  to  experi- 
ments made  by  Bailey ^  and  had  obtained  letters  patent  by  fiuud ; 
and  praying  that  the  Great  Seal  might  be  affixed  to  letters  patent 
for  Bailey's  invention,  to  bear  date  the  30th  of  March,  1872,  when 
his  first  application  was  made,  or  that  the  time  for  sealing  his- 
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letteis  patent  might  be  extended    Evidence  was  entered  into  in        L.C. 

sapport  of  the  allegations  in  the  Petition.  1872 

The  Petition  now  came  on  to  be  heard.  ETpartB 

Bailet. 

Mr.  Asbm,  Q.C.9  and  Mr.  Kekewieh,  for  the  Petitioner,  proceeded 

to  aigoe  that  the  conduct  of  CcasarteUi  had  been  fraudulent* 

The  LoBD  Chancellob  said  that  he  should  decide,  as  was 
decided  in  Ex  parte  Bates  db  Bedgaie  (1),  that  even  if  the  conduct 
of  CanarUUi  had  been  as  alleged,  BaUeifs  patent  could  not  on 
that  ground  be  antedated. 

Mr.  Aston  and  Mr.  Eekewich  thdn  proceeded  to  argue  that  the 
inventions  were  different,  and  that  in  this  case  the  existence  of 
one  patent  was  not  an  objection  to  the  granting  of  other  letters 
patent. 

Mr.  Ry,  Q.C.,  and  Mr.  ITorOh  for  Casecnrtdli:— 
Even  if  an  inquiry  was  directed,  and  it  was  found  that  anj  part 
of  Bailetfs  invention  was  not  covered  by  the  other  patent,  still  the 
date  of  his  patent  must  be  that  of  his  application  for  the  Great 
SeaL  Bailey  applied  on  the  21st  of  May  for  the  Great  Seal  to  be 
aEBxed,  the  caveat  was  entered  on  the  29th  of  May,  and  Bailey 
could  then  have  presented  his  Petition ;  but  instead  of  doing  so, 
he  has  waited  till  the  middle  of  the  long  vacation,  knowing  that 
before  the  Petition  was  heard  our  specification  would  be  published, 
and  he  would  have  the  opportunity  of  seeing  it  He  is  now  too 
late,  and  his  patent  ought  not  to  be  sealed.  Caasartdli  exercised 
only  due  diligence:  Lee  v.  Walker  (2).  Bailey  says  that  the 
inventions  are  dissimilar,  and  if  so,  it  cannot  signify  what  k  the 
date  of  his  patent. 

Mr.  Adofiy  in  reply : — 

Unless  the  identity  is  admitted.  Ex  parte  Boies  A  Bedgaie  does 
not  apply.  Unfortunately,  in  these  cases  one  side  does  not  know 
what  is  the  invention  on  the  other  side,  and  is  quite  in  the  dark 
until  the  complete  specification  is  filed. 

(1)  Law  Rep.  4  Ch.  577.  (2)  Law  Rep.  7  C.  P.  121. 
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L.C.       Lord  Selbobke,  L.C.: — 

1872  In  dealing  with  this  case  I  shall  certainly  not  in  any  way  what- 

Esp  parte     ever  assume  fraud  on  the  one  side  or  any  improper  motive  on  the 
Bau^.      Q^hgp  gide  for  such  delay  or  other  course  of  conduct  as  may  have 
taken  place.    The  case  must  be  decided  on  grounds  quite  inde- 
pendent of  any  such  views. 

First  of  all,  it  has  been  suggested,  but  I  think  not  very  confi- 
dently, by  Mr.  Fry  and  Mn  Norths  that  it  is  no  longer  in  my  power 
to  seal  this  patent.  I  say  I  do  not  think  the  suggestion  was  made 
very  confidently,  because  the  same  learned  counsel  appeared  to 
concede  that  if  the  patent  were  dated  on  the  2l8t  of  May  last 
they  would  be  satisfied.  But  if  the  argument  which  is  addressed 
to  me  were  valid,  I  hardly  see  how  I  could  have  any  power  to  seal 
the  letters  patent  at  all. 

As  I  understand  the  20th  clause  of  15  &  16  Vict  a  83,  an 
applicant  has  ordinarily  the  whole  six  months  of  protection  in 
which  he  may  apply  to  have  his  letters  patent  sealed.  Conse- 
quently Bailey,  the  present  applicant,  would  not,  as  I  read  the 
clause,  have  been  in  default  if  he  had  deferred  his  application  for 
sealing  until  the  month  of  September,  1872,  whereas  some  time 
before  the  six  months  had  elapsed  he  presented  his  Petition  to  the 
Lord  Chancellor  that  the  sealing  might  be  proceeded  with.  Then 
is  he,  under  this  clause  in  the  Act,  put  in  a  worse  position  because 
he  has  given  his  notice  to  seal  some  months  before  he  was  obliged 
to  do  so  ? .  I  think  not.  I  think  he  was  quite  entitled  to  take  the 
first  step  on  any  day  within  the  time  which  the  statute  allowed 
him.  For  the  second  step,  I  am  certainly  net  going  to  decide  that 
if  the  application  to  seal  had  been  made  in  due  time,  and  then  a 
caveat  had  been  presented,  and  then  the  applicant  had  allowed  Ids 
provisional  protection  to  run  out,  and  had  waited  for  an  indefinite 
time  without  any  explanation,  he  would  afterwards  be  permitted  to 
say  that  the  caveat  prevented  him  from  getting  the  patent  sealed. 
I  am  not  going  to  say,  on  the  other  hand,  what  would  be  proper  to 
be  done,  or  that  under  no  conceivable  circumstances  the  caveat 
would  be  admissible  as  a  cause  of  delay.  I  am  not  going  to  pro- 
nounce any  opinion  on  such  a  case,  and  I  merely  say  that  it  would 
require  consideration  whether  the  Act  of  Parliament  would  or 
would  not  be  fatal  to  the  application. 
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Bat  in  this  case  the  Petition  to  the  Lord  Chancellor  was  pre-       L.  C. 
sented  within  the  six  months,  and  it  was  presented  in  the  long       1872 
Tacation.     The  application  now  comes  on  for  decision,  and  that     jEx  parte 
obJ€ctk>n  appears  to  me  wholly  to  fail.  Bailct. 

That  brings  me  to  the  next  important  qnesiion,  and  that  is, 
whether,  assuming  there  to  be  here  matter  justifying  the  applica- 
tion for  the  sealing  of  the  patent,  that  patent  should  be  dated 
as  in  the  osnal  manner,  with  the  date  of  the  original  applica- 
tion, or  according  to  the  principle  laid  down  in  Ex  parte  Boies 
it  Bedjfaie  (1),  with  the  date  of  the  application  for  sealing,  that 
ifi^  the  21st  of  May,  1872.  Now,  Bailey  has  sworn  Jhat  some 
objects  will  be  accomplished  by  his  inyention  which  will  not  be 
accomplished  by  the  invention  of  CaesarlelU,  of  which  the  complete 
specification  is  on  the  file ;  and  no  answer  has  beea  made  to  that 
statement.  It  must,  therefore,  be  taken  that  Cassartdli  is  not  able 
to  assert,  or  at  all  events  has  not  proved,  that  the  invention  for 
which  he  has  obtained  a  patent  comprehends  those  particolar 
improvements  and  matters  which  are  sworn  to  on  BaQeffs  part  as 
distinctiQiis  in  his  invention.  I  take  that  as  enough  for  the  present 
purpose  to  shew  that  BaHey^s  invention  comprehends  some  matters 
not  in  the  invention  of  CaesarielK,  and  that  those  may  be  useful 
and  important,  and  proper  subjects  of  a  patent  I  therefore  think 
that  BaUey  is  entitled  to  have  a  patent  for  those  things. 

But  the  question  is,  whether,  being  entitled  to  have  a  patent  for 
those  things  which  he  has  shewn  to  be  distinctions  between  his  own 
invention  and  the  invention  of  Oassafidlij  he  is  therefore  entitled 
to  have  a  patent  which  shall  override  retroactively  the  patent 
which  CanaridU  has  obtained,  and  shall  thus  enable  him  to  file  a 
specification  comprehending  matter  which  is  in  CasaarieUfs  patent, 
thereby  putting  CasaarteBi  to  the  proof  of  earlier  invention  as 
against  the  prima  fade  evidence  of  a  patent  of  earlier  date. 

The  Crown  cannot  with  knowledge  grant  a  second  patent  in 
derogation  of  a  former  grant ;  nor  can  I,  without  scire  fatioM,  at  once 
assume  that  the  first  patent  is  void.  This  is  what  I  understand  to 
be  decided  in  Ex  parte  Bates  db  Beiffote,  a  decision  which  I  shall 
certainly  follow,  even  if  it  produced  a  novelty  in  the  practice,  as 
Hr.  Justice  Orove,  a  very  great  authority  on  the  subject^  appears  to 
(1)  Law  Bq>.  4  Ch.  577. 


Bailst. 
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Ii.a  liave  thought :  Lee  y.  Wciher,  (1)  That  seems  to  be  the  principle 
1872  of  the  decision,  and  I  do  not  see  any  sonnd  answer  in  law  to  that 
Ex  paHtt  principle.  Bnt  however  that  may  be,  the  case  was  so  decided, 
and  has  been  followed,  and  I  do  not  intend  to  depart  from  it.  The 
rule  laid  down  in  that  case,  as  I  understand  it^  so  far  as  it  applies 
to  a  case  like  the  present,  is,  that  if  an  application  to  seal  a  patent 
is  made  after  the  sealing  of  another,  and  the  second  patent  appears 
to  comprehend  some  things  not  comprehended  in  the  patent  already 
sealed,  then  for  those  things  the  new  patent  ought  to  be  granted. 
Care  must,  however,  be  taken  that  the  new  patent  does  not  cover 
the  ground  which  is  covered  by  the  earlier  patent  I  do  not  mean 
that  the  Court  is  to  surmise  such  to  be  the  case,  but  where  the 
fEUsts  of  the  case  give  reasonable  ground  to  apprehend  that  it  may  be 
so^  then  I  understand  the  authority  of  Ex  parie  Bates  &  Eedgate  (2) 
to  mean  that  in  order  to  prevent  the  possibility  of  doing  one  thing 
when  another  thing  is  intended,  care  shall  be  taken  so  to  date  the 
patent  that  it  shall  not  operate  on  the  subject  matter  of  the  patent 
previously  granted. 

Now,  so  far  from  finding  in  this  case  any  evidence  whatever, 
even  on  Baileys  part,  that  if  the  patent  were  made  to  override  in 
point  of  date  the  patent  of  Cassartdli,  it  would  not  include  any 
matter  comprehended  in  Cassartdlfs  patent,  I  am,  £rom  a  perusal 
of  the  Petition  and  from  a  perusal  of  Bailey*s  own  affidavit  and  the 
a£Sdavits  in  support  of  his  claim,  compelled  to  come  to  the  con- 
clusion that  it  would  probably  do  so,  and  that  his  very  object  in 
desiring  to  have  the  earlier  rather  than  the  later  date  is  to  give 
him,  in  the  possible  case  of  a  contest  between  himself  and  Cassaridli 
as  to  the  validity  of  OassarUHfs  patent,  the  advantage  of  a  patent 
in  some  respects  covering  the  same  matter  and  bearing  the  earlier 
date.  I  hold,  therefore,  that  Bailey  is  entitled  to  have  his  patent 
sealed,  but  that  I  am  bound  by  the  principle  and  by  the  rule  in 
Jte  parte  Bates  d  Bedgate  to  decide,  and  I  do  decide,  that  the 
patents  granted  to  Bailey  shall  bear  date  the  21st  of  May,  1872, 
when  he  applied  for  the  Great  Seal  to  be  a£Bxed. 

Solicitors  for  Mr.  Bailey :  Messrs.  Oreyory,  BowdiffeSy  dt  Bawle. 
Solicitor  for  Mr.  CaseartOli:  Mr.  W.  W.  Wynne. 

(1)  Law  Eep.  7  C.  P.  121.  (2)  Law  Rep.  4  Ch.  577. 
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WAKD  V.  LAWSON.  1.0. 

[1872    W.    128.]  W2 

Taadi6m^CotU-^SpetMAgreemmi---JurM  under  6  A  7  Vict.      ^^^ 

&  73^11  87 — Bid  in  Chanoary^-Lomion  Agency  Bunnew-^Demurrer. 

Bin  filed  by  a  ooimtTy  solicito  against  a  London  solicitor,  alleging  that 
tlie  Defendant  had  nuide  a  special  agreement  with  the  Plaintiff  to  tnmsact 
certain  bnaliieaB  fiir  him  on  agency  tenns,  and  charging  that  the  Defendant 
iUsdy  pretended  that  the  agreement  was  one  not  for  agency  bnt  for  partner- 
ship in  the  particQlar  hosiness.  The  bill  charged  that^  on  either  construction 
of  the  agreement^  the  Plaintiff  was  entitled  to  an  account,  and  prayed  that 
XMadant  might  delirer  his  bills  of  costs  as  Plaintiffs  agent^  and  also  for  a 
geaenl  acooont  of  all  dealings  and  trsnsaetioiis  between  them. 

Ilie  Defendant  demorred,  on  the  ground  that  the  proper  remedy  of  Plaintiff 
vas  by  petitica  under  the  SUicUonf  Ad:^ 

MM  (alBnning  the  decision  of  the  Master  of  the  Bolls),  that  the  demurrer 
ought  to  be  orermled. 

IHIS  was  an  appeal  firom  a  decisioQ  of  the  Master  of  the  Bolls, 
otemiliiig  a  demurrer  to  the  Plaiotiff 's  bilL 

The  hill  stated  that  the  Plaintiff,  who  was  a  solicitor  at  Sheer- 
nm,  was  in  1856  appointed  solicitor  to  the  Sittinjibpume  and 
Sheerneu  BaSway  Company ^  of  which  he  was  a  promoter.  That 
in  the  year  1859  he  entered  into  an  arrangement  with  Messrs. 
Ejfre  it  Lawmm,  solicitors  in  Londariy  that  they  shoold  be  his 
I^mian  agents,  on  the  nsnal  agaicy  terms;  and  that  it  was  agreed 
tliat  the  bills  of  costs  for  bosiness  transacted  by  Eyre  it  LawBtm, 
as  the  Plaintiff's  agents  in  respect  of  the  said  railway  company, 
should  be  kept  separate  from  the  Plaintiff's  general  agency  bills, 
and  that  they  elionld  not  call  npon  the  Plaintiff  to  pay  any  of 
tbeir  agency  bills  nntil  the  Plaintiff  had  obtained  payment  of  his 
Inlls  of  costs  from  the  company  (par.  4). 

That  in  1867  the  firm  of  Eyre  it  Lawmm  dissolved  partnershqit, 
and  thenceforth  the  Defendant,  A.  8.  Laweon,  acted  alone  as  the 
agent  of  the  Plaintiff  in  bosiness  connected  with  the  company,  and 
in  a  snit  of  Contis  t.  Aewnih,  npon  the  terms  befiore  stated 
(ptt.6). 

The  bill  then  stated  apjdications  which  the  Plaintiff  had  made 
to  the  Defendant  to  send  him  his  ImUs  of  costs  for  basiness  done  in 


Lawbon. 
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L.  C.  connection  ivith  the  company,  in  order  that  he  might  obtain  pay- 
1872  ment  of  them  from  the  company,  and  the  refusal  of  the  Defendant 
^^j^       to  send  him  such  bills  of  costs. 

The  bill  then  alleged  that  the  Plaintiff  had  an  interview  \nth 
the  Defendant,  in  which  the  Defendant  admitted  that  he  was  the 
Plaintiff's  agent  in  the  business  of  the  company,  and  agreed  to 
continue  to  act  as  such  agent  upon  the  terms  before  stated^  and 
that  Plaintiff  had  accordingly  confided  to  the  Defendant,  as  his 
agent,  most  of  the  deeds  and  documents  relating  to  the  company 
(par.  11). 

That  the  Plaintiff  had  recently  ascertained  that  the  Defendant 
had  received  considerable  sums  of  money  from  the  company  on 
account  of  his  costs,  but  refused  to  disclose  the  particulars  to  the 
Plaintiff  (par.  12). 

That  the  Defendant  now  pretended  that  the  Plaintiff  was  not  the 
solicitor  of  the  company,  but  that  the  Defendant  was  the  solicitor 
of  the  company,  and  that  since  the  month  of  September,  1867,  the 
Defendant  had  not  acted  as  the  agent  of  the  Plaintiff,  but  had 
conducted  the  business  of  the  company  under  a  special  agreement 
with  the  Plaintiff  that  the  Defendant  should  conduct  the  business 
independently,  and  should  share  the  profits  with  the  Plaintiff, 
which  pretences  the  Plaintiff  denied  to  be  true  (pars,  13  and  14). 

The  bill  charged  that,  whether  the  Defendant  had  transacted 
the  business  of  the  company  as  agent  for  the  Plaintiff  or  on  his 
own  behalf,  subject  to  a  division  of  the  profits  thereof  with  the 
Plaintiff,  the  Defendant  was  liable  to  account  to  the  Plaintiff  for 
such  business  and  profits  (par.  15). 

The  bill  further  stated  that  the  Defendant,  acting  for  the  com- 
pany, had  obtained  the  common  order  to  have  the  Plaintiff's  bill  of 
costs  against  the  company  delivered  and  taxed,  which  the  De- 
fendant well  knew  the  Plaintiff  could  not  do,  as  the  Defendant 
refused  to  make  out  his  bill  of  costs  for  business  transacted  as  the 
Plaintiff's  agent  (par.  17). 

The  bill  also  charged  that  if  the  accounts  were  taken  a  laige 
balance  would  be  found  due  to  the  Plaintiff  (par.  19). 

The  bill  prayed  that  the  Defendant  might  make  a  full  discovery 
of  the  business  transacted  by  him,  as  agent  of  the  Plaintiff,  in  re- 
spect of  the  railway  company  since  the  dissolution  of  the  firm  of 
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E%n  ^  fiBwiM  =r  Se;Cc=:her,  lSr>7 ;  a:;  i  tlttt  be  might  delirer  to  L  C 
tbr  Fhbciff  Ik  rcZ  of  cosis  for  si.^k  business^  and  tint  it  might  1$:^ 
bsr  icfcucJ  to  ttM^  TftxiE^  Mi^er  to  tax  anj  bill  payable  br  tbe  wa» 
Ktinaff.|»is.Lf..        ^  La^ 

TImI  aeeoc=.3  =:gt:i  be  taken  02  all  moseTs  neceived  by  the 
Def  i^MT  ca  a:«c-wat  cf  the  PlainiiJ,  and  all  dealiogs  and  traiid- 
acdoDs  bet^fca  them,  snce  September,  1S67  ^par.  3). 

Thai  i&  takir.^  sach  aceosnts  the  Defendant  might  be  chaiged 
vith  an  BMAeys  come  to  his  hands  in  respect  of  bosines  trans- 
arted  by  him  f?r  the  rmOvmy  company  as  agent  Cor  the  Plaintiff; 
an!  (pax:  4)  that  he  might  not  be  allowed  to  dtarge  tbe  Plaintiff 
whh  any  bOl  kA  costs  for  soch  business  unless  or  until  such  bOl  of 
oasts  had  been  actuaUy  paid  to  the  Plaintiff  (par.  oV 

The  bin  aho  prayed  that  the  balance  cm  taking  the  accounts 
m^it  be  paid  to*  the  Plaintiff,  and  the  Defendant  might  be  re- 
struned  from  taking  any  proceedings^  at  law  or  otherroe,  in 
respect  of  the  matteis  aforesaid. 

To  this  bQl  the  Defendant  demarred,  on  the  ground  that  the 
proper  remedy  of  the  Plaintiff  iras  by  an  application  to  the  Court 
in  a  snnuDary  umy  i^ainst  the  Defendant  as  a  aolidtor. 

The  Xasler  of  the  Bolls  orenuled  the  demuner,  and  tlie 
Defendant  af^ieakd. 

Xr.  fVjr,  0.(1,  and  Hx.  JBMr,  for  the  Ai^idknt  :— 

It  is  entiitJy  iiregular  for  a  solicitor  to  file  a  bill  against  hb 
IiON^Ios  agent  for  an  account  of  his  bills  of  costs  and  the  cash  transac- 
tions between  them.  Such  a  bill  was  dismksed  with  costs  in  ^rcvy 
T.  Ma^kev  (1).  In  Varrg  r.  Owem  (2)  and  in  JToir  r.  Vtmwm  (3) 
demurrers  were  allowed  to  IhUs  praying  an  account  against  a  soli- 
citor for  mon^  received  for  costs.  In  AHitoii  t.  Rerrimff  (4)  a 
demurrer  was  allowed  to  a  bill  by  a  solicitor  to  recoTcr  his  costs. 
The  Plaintiff's  remedy  is  by  petition  under  the  37th  section  of 
the  6  &  7  Yict  c  73.  The  allegation  that  there  was  a  special 
agreement  makes  no  diffisrence,  for  the  order  may  direct  the 
Taxing  Master  to  have  regard  to  the  agreement. 

It  is  true  that  the  ImII  prays  generally  for  an  account  of  all 

(1)  2  W.  R.  128.  (3)  28  BeaT.  196. 

O)  Amb.  10£l.  (4)  9  Sim.  583. 


68  CHANCEBY  APPEALS.  [L.R 

L.  G.       dealiDgs  between  the  Plaintiff  and  the  Defendant,  but  that  mnst 
1872       be  taken  in  connection  with  the  allegation  in  the  bill,  bat  the 
Wasd       Defendant  acted  in  such  dealings  as  the  Plaintiff's  agent 

^^'         Mr.  SouO^ate,  Q.C.,  and  Mr.  GiU,  for  the  Plaintiff:— 

The  ordinary  jurisdiction  of  the  Court  of  Chancery  is  not 
excluded  by  the  statutory  mode  of  proceeding.  Harvey  t. 
Mayhew  (1)  was  decided  at  the  hearing,  not  on  demurrer,  and 
there  were  equitable  grounds  which  influenced  the  Court  besides 
the  question  of  jurisdiction.  Hyde  y.  Edwards  (2)  and  In  re 
Smith  (3)  are  in  our  favour.  Wherever  there  is  any  complication 
in  the  accounts  or  the  relations  between  the  parties  a  demurrer 
will  not  lie. 

A  petition  may  be  resorted  to  if  there  is  simply  an  agreement 
as  to  the  amount  of  the  costs  to  be  charged,  but  where  there  is  a 
special  agreement  which  affects  the  mode  of  taxation  there  most 
be  a  suit :  In  re  Rhodes  (4) ;  In  re  Thompson  (5) ;  In  re  Clark  (6) ; 
Alexander  v.  Anderdon  (7) ;  Makepeace  v.  Sogers  (8).  In  the  pre- 
sent case  there  is  a  dispute  whether  the  Defendant  was  the  agent 
or  the  partner  of  the  Plaintiff,  and  the  Plaintiff's  case  is  that  in 
either  altematiye  he  is  entitled  to  relief. 

Mr.  JFVy,  in  reply,  referred  to  In  re  Bansom  (9) ;  In  re  Ingle  (10) ; 
In  re  Oedye  (11) ;  In  re  HarUey  (12) ;  in  all  which  cases  there  was  a 
special  agreement. 

LoBD  Selborne,  L.C.: — 

This  case  arises  upon  a  demurrer,  and  the  Master  of  the  Bolls,  a 
Judge  of  great  experience  in  all  matters  relating  to  solicitors'  costs, 
has  thought  it  right,  on  the  special  facts,  to  overrule  the  demurrer. 
Before  I  express  my  opinion  on  this  particular  case  I  wish  to  say  a 
few  words  as  to  the  principle  upon  which  I  ought  to  act  in  deciding 
questions  on  demurrer.    If  it  is  quite  clear,  on  the  aUegations  in 

(1)  2  W.  R.  128.  (7)  6  Beav.  405. 

(2)  12  Beav.  160.  (8)  34  L.  J.  (Ch.)  396. 

(3)  4  Ibid.  309.  (9)  18  Beav.  220, 

(4)  8  Ibid.  224.  (10)  21  Ibid.  275. 

(5)  Ibid.  237.  (11)  23  Ibid.  347. 

(6)  1  D.  M.  &  G.  43.  (12)  30  Ibid.  620. 
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the  bill,  that  the  sabstance  of  the  case  is  stated  in  a  maimer  not       L.  c. 
likely  to  leoeive  elucidation  by  the  cause  proceeding  to  a  hearing,        1872 
I  do  not  feel  the  same  objection  which  some  Judges,  have  felt  to       Wabd 
deciding  a  case  upon  demurrer.     On  the  oontraiyy  if  there  is     Xia^n 
nothing  to  lead  to  the  conclusion  that  there  will  be  any  miscarriage        — 
of  justice  by  a  hasty  decision  upon  the  allegations  in  the  bill,  I 
think  it  much  better  that  an  end  should  be  put  to  the  litigation  at 
an  earlier  stage  than  the  hearing.    But  when  the  nature  of  the 
controyersy  appears  by  the  bill  to  be  such,  that  it  would  probably 
be  decided  at  the  hearing  upon  a  fuller  and  deaier  Tiew  of  the 
i%ht8  of  the  parties,  then  it  is  not  fit  to  be  determined  on  de- 
mmrer. 

I  understand  from  the  judgment  of  the  Master  of  the  BqIIs  that 
he  thought  this  to  be  a  case  of  that  nature,  and  I  am  not  prepared 
to  dissent  from  his  opinion.  There  are  several  special  circumstances 
in  this  case.  In  the  first  place,  the  bill  asks  that  one  particular 
matter  may  be  kept  separate  from  the  other  transactions  between 
the  parties,  and  asks  for  discovery  and  the  delivery  of  a  bill  of 
costs  as  to  that  matter.  I  do  not  say  that  this  is  relief  which  might 
not  be  obtained  on  a  petition.  In  the  second  place,  the  bill  alleges  a 
particular  contract  as  to  the  mode  in  which  the  bills  of  costs  should  be 
made  out  and  paid.  I  doubt  whether,  if  the  bill  rested  on  that  alone, 
it  could  be  supported.  There  was  a  special  agreement  as  to  the 
terms  and  mode  of  payment.  If  that  were  all,  it  might  come  within 
the  principle  of  In  re  Ramom  (1)  and  In  re  Gedye  (2),  and  other 
esses  of  that  class,  cited  by  Mr.  Fry^  namely,  that  where  there  is  no 
question  as  to  the  relation  of  solicitor  and  client,  but  there  is  a 
question  as  to  the  effect  of  a  particular  agreement  respecting  the 
frnMnUum  of  the  costs  payable,  the  Taxing  Master  may  take  that 
igreeme&t  into  consideration  on  a  petition  under  the  Act  But  all 
those  cases  presuppose  that  it  is  a  case  between  solicitor  and  client, 
that  the  bills  are  proper  for  taxation,  and  that  the  only  question  is 
as  to  the  amount  to  be  paid 

Here  there  is  not  only  an  agreement  more  or  less  special, 

as  stated  in  the  fourth  paragraph  of  the  bill,  but  the  bill  goes  on 

to  allege  that  the  Defendant*  admitting  the  business  to  have  been 

tranaM^ted,  pretends  that  there  was  an  agreement  that  there  should 

(1)  18  Beav.  !220.  (2)  23  Beav.  347. 
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L.  C.       be  a  partDership  between  them  with  regard  to  this  particular 

1872        business ;  in  which  case  there  is  no  doubt  a  bill,  and  not  a  petition, 

-^I^D       would  be  the  proper  remedy.     The  Plaintiff  then  charges  that 

Lawson      whether  the  Defendant, transacted  the  business  as  agent  or  as 

partner,  in  either  case  he  is  liable  to  account  to  the  Plaintiff,  but 

refuses  so  to  do ;  and  the  third  paragraph  of  the  prayer  seems  to 
refer  to  this  charge,  and  to  be  adapted  to  the  state  of  the  case,  if 
the  Defendant's  view  should  turn  out  to  be  well  founded. 

There  appears,  therefore,  to  be  here,  as  in  In  re  Thompson  (1),  a 
question  whether  the  special  agreement  constituted  the  relation  of 
agency,  or  that  of  partnership,  between  the  parties ;  and  the  prayer 
being  such  that  the  Court  can  give  relief  in  either  view,  having 
regard  to  all  the  statements  in  the  bill,  I  think  the  Master  of  the 
Eolls  has  arrived  at  a  sound  conclusion,  and  that  the  appeal  must 
be  dismissed  with  costs. 

I  wish  it,  of  course,  to  be  understood  that  I  give  no  opinion  as  to 
what  ought  to  be  done  with  the  bill  at  the  hearing,  if  it  should  turn 
out  that  the  Plaintiff  cannot  substantiate  the  allegations  which  it 
contains. 

Solicitors  for  the  Plaintiff:  Messrs.  Taylor ^  Mason,  db  Taylor. 
Solicitor  for  the  Defendant :  Mr.  Warrtne»\ 


L.  c.  WAITE  V.  LITTLEWOOD. 

1872  [1872    W.    73.] 

Nov,  19,  20.  WiIl-'C(m8tructi(m—Survivor''Other. 

A  teBtator  gave  a  sum  of  money  in  sixths,  and  directed  his  ti-ustees  to  bold 
one  sixth  in  trust  for  each  of  his  six  daughters  for  life,  with  remainder  to  her 
children,  to  be  transferred  and  vested  at  twenty-one  or  marriage ;  and  he 
provided  that  in  case  any  of  his  daughters  should  die  without  leaving  a 
child,  then  her  share  should  go  in  trust  for  his  surviving  daughters  in  equal 
shares,  if  more  than  one,  during  their  respective  lives,  and  after  their  decease 
for  their  respective  children  per  stirpes  and  not  per  eapiia,  in  the  same 
manner  as  the  original  shares : — 

BeJd,  that  on  the  death  of  a  daughter  without  leaving  a  child  who  attained 


(1)  8  Beav.  237. 
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tventj-cDe  or  mixied,  the  diUdren  of  other  daoghtns  who  hid  predeceased  L.  G. 
her  took  dwrs  io  her  ooe-eixth.  Ig^ 

Tlie  priDdpks  upon  which  the  Court  oonaderB  the  woid  "  sorviTor  *  as  not  ^^^^ 
cnnifirtriy  cxiaeaauig  the  teatator^a  intention,  diiioaiaed,  Waitb 

DacMkBoftfaelbaterortheBoUaieyened.  LrmlwooD. 

1HI8  vu  a  special  case  stated  for  the  opinion  of  the  Court  npou 
the  ooDStniction  of  the  will  otJohn  WaUe. 

John  WaUe,  idio  died  in  1820,  by  his  will  bequeathed  to  trustees 
the  sam  of  £23j33S  fit.  8d.  consolsy  upon  trust  as  to  one  sixth 
part  thereof  to  apply  the  dividends  for  the  maintenance  of  the 
testator's  slaughter  Jane  nntil  she  should  attain  the  age  of  twenty- 
one  yean  or  be  married,  and  afterwards  to  pay  the  dividends  to 
the  sepante  use  of  Jane  Waiie;  and  after  her  decease  upon  trust 
to  transfer  the  same  sixth  part  unto  her  children  as  she  should 
^ppoint^  and  in  default  of  appointment^  then  unto  her  child  or 
children;  the  shares  of  a  son  or  sons  to  be  transferred  to  him  or 
them  leqiectiTely  at  the  age  of  twenty-one  years,  and  the  shares 
of  a  daughter  or  daughters  to  be  transferred  to  her  or  them  at  her 
-or  their  like  age  or  respective  days  of  marriage;  their  respective 
intoests  to  become  vested  on  their  respectivdy  attaining  the  age 
•of  twenty-one  or  marrying,  as  aforesaid.  The  testator  then  gave 
directions  for  the  maintenance  of  such  children,  and  for  the  accu- 
mulation of  the  surplus  income. 

The  will  contained  a  similar  provision  for  each  of  the  five  oihe 
<]augfaterB  of  the  testator,  and  contained  the  following  clause : — 
^  Provided  always,  and  my  will  and  mind  further  is,  that  in  case 
any  of  my  said  daughters  shall  happen  to  die  without  leaving 
a  child,  who  being  a  son  shall  live  to  attain  the  age  of  twenty-one 
years,  or  being  a  daughter  to  attain  that  age  or  be  previously 
married,  then  and  in  every  such  case  the  part  or  share,  parts  or 
shares,  of  such  of  my  said  daughters  as  shall  so  die  and  of  whom 
there  shall  be  such  Ceulure  of  children  as  aforesaid,  shall,  after  her 
or  their  decease  or  respective  deceases,  and  such  failure  of  children 
eM  aforesaid,  go  and  be  in  trust  for  my  surviving'daughters  in  equal 
aharefl^  if  more  than  one,  during  their  respective  lives  for  their 
separate  use  and  benefit  respectively;  and  after  their  respective 
deceases  for  their  respective  children  jper  stirpes  and  not  per  eapUoy 
in  the  same  shares  and  at  the  same  times,  and  with  and  subject  to 
Voi-VIIL  H  I 
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L.  c.       the  same  powers  of  appointment  and  provisions  for  maintenance 

1872        and  advancement^  and  in  the  same  manner  in  all  respects  and  ta 

Waite      ^  intents  and  purposes  as  hereinbefore  declared  or  expressed  of 

LiTTLBwooD  *^°^  concerning  the  said  original  shares  intended  for  them  respec- 

tivdy ;  and  such  benefit  of  survivorship  shall  extend  as  well  to  the 

share  or  shares  accruing  by  virtue  of  this  clause  or  direction  as  to 
the  said  original  share  and  shares  respectively.*' 

The  will  next  contained  a  gift  over  of  the  said  sum  of  consols  in 
case  none  of  the  testator's  daughters  should  have  a  child,  wba 
being  a  son  should  live  to  attain  the  age  of  twenty-one  years,  or 
being  a  daughter  to  attain  that  age  or  be  previously  married. 

The  will  contained  a  general  residuary  bequest,  and  contained 
bequests  and  directions  in  which  the  words  **  survivors  or  others'^ 
were  used. 

All  the  six  daughters  attained  the  age  of  twenty-one  years. 

Bosanna  Derby  Waite,  one  of  the  daughters,  married  the  Eot* 
jET.  C.  Badelyiffe,  and  died  in  1866,  without  having  made  any  ap- 
pointment under  her  power,  and  leaving  one  child  only,  who  died 
in  1871  unmarried  and  under  the  age  of  twenty-one  years.  At 
the  time  of  the  death  of  Mrs.  Radclyffe  two  of  her  five  sisters 
were  dead,  each  leaving  children  who  had  attained  the  age  of 
twenty-one  years.  The  question  for  decision  in  this  case  was, 
whether  the  one  sixth  of  Mrs.  Radclyffe  was  to  be  divided  between 
her  sisters  who  were  living  for  their  lives  with  remainder  to  their 
children,  or  between  them  and  the  children  of  the  two  sisters  who 
were  dead. 

1?he  Master  of  the  Bolls  was  of  opinion  that  by  the  direction 
in  the  will  that  the  surviving  daughters  should  take  during  their 
lives  only,  the  testator  shewed  an  intention  that  only  living 
daughters  and  their  children  would  take  shares. 

The  children  of  the  deceased  daughters  appealed. 

Mr.  Sauthgaie,  Q.C.,  and  Mr.  MUlar,  for  the  Appellants  :— 

It  is  clear  on  the  authorities  that  "  survivor  "  must  here  be  read 

"  other  ";  WHmot  v.  WHmot  (1) ;  Badger  v.  Gregory  (2) ;  Eurry  v. 

Morgan  (3). 

(1)  8  Vea.  10.  (2)  Law  Rep.  8  Eq.  78. 

(3)  Law  Rep.  3  Eq.  152. 
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Sir  B.  BaggaUay^  Q.C.,  and  Mr.  PhUlimore,  for  the  Eespon-       L.  G. 
dents : —  1872 

In  all  these  cases  it  is  very  probable  that  the  testator  lYould  Waite 
haye  provided  differently  for  the  events  which  happened  if  his  LrrrurwooD. 
attention  had  been  drawn  to  the  matter,  but  he  has  not,  and  we 
mnst  take  the  will  as  we  find  it,  and  not  construe  it  by  conjecture : 
Smiih  T.  OAome  (1).  In  none  of  the  cases  cited  are  the  ezpres* 
sions  the  same  as  those  used  here,  and  there  is  no  reason  to  construe 
" surviving'*  otherwise  than  in  its  literal  sense. 

Mr.  Daunetff  for  the  trustees. 

LoBD  Selbobne,  L.C. : — 

There  can  be  nothing  more  certain  than  that  every  will  is  to  be 
omstnied  by  itself,  not  with  reference  to  other  wills ;  and  all  the 
light  that  can  be  got  from  other  decisions  serves  only  to  shew  in 
what  manner  the  principles  of  reasonable  construction  have  by 
Judges  of  high  authority  been  applied  in  cases  more  or  less 
sinular. 

Now  I  do  not  know  whether  any  of  the  cases  which  have  been 
cited  are  very  closely  like  the  present,  but  the  present  case  seems 
to  me  to  have  in  it  circumstances  tending  much  more  strongly 
than  in  most  of  those  cases  to  the  conclusion  that  the  testator  did 
not  mean  the  gifts  over  to  be  dependent  upon  the  accident  of  the 
snrvivorship  of  tenants  for  life  whose  children  were  to  take  after 
thenu  He  seems  to  have  meant  that  wherever  there  was  a  failure 
of  a  particular  sHrps  the  share  of  that  stirps  should  accrue  tolthe 
other  stirpeBj  and  go  in  the  same  manner  as  the  original  shares. 

I  do  not  entirely  assent  to  language  which  is  to  be  found  per- 
vading almost  all  the  cases  upon  questions  of  this  kind,  that  the 
question  is  whether  the  word  "  survivor "  is  to  be  read  **  other." 
I  think  there  is  certainly  a  very  strong  probability  that  any  one 
Qsing  the  word  "  survivor  **  does  not  precisely  mean  "  other  "  by  it, 
but  has  in  his  mind  some  idea  of  survivorship ;  and  if  the  question 
is  simply  whether  you  are  to  turn  it  into  ^  other,"  and  say  it  is  used 
merdy  by  mistake  for  the  word  ^  other,"  which  is  the  true  word  to 
express  the  testator's  meaning,  there  is  undoubtedly  a  strong  mm 

(1)  6  H.  L.  C.  376. 

E2  1 
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L.  0.       probandi  cast  upoa  any  one  who  woald  do  that  violence  to  the 
1872        literal  meaning  of  the  word.    It  would  be  a  strange  thing  to  hold 
Waits      that  so  many  testators  were  in  the  habit  of  using  the  word  ^snr- 
LimiwooD.  ^^^^^"  vfheu  they  simply  meant  **  other."    Generally  apeaking,  a 
—       reason  of  some  kind  will  be  found  for  the  use  of  the  word  "  sur- 
vivor" where  it  occurs,  though  it  may  very  possibly  be,  and  often 
in  these  cases  is,  an  imperfect  expression,  not  expressing  completely 
and  exhaustively  the  whole  intention.    If  no  such  explanation  can 
be  suggested,  it  is  a  strong  argument  against  any  construction  that 
would  reject  the  word  in  its  proper  and  primary  meaning  alto- 
gether, and  substitute  a  word  which  has  a  different  meaning. 

His  Lordship  then  expressed  his  opinion  that  upon  the  whole 
scheme  of  the  will  it  was  very  improbable  that  the  grandchildren 
were  to  take  only  if  there  should  happen  to  be  tenants  for  life  to 
precede  them.  It  must  also  be  considered  that  there  was  a  just  dis- 
position of  the  Court  in  doubtful  cases  to  lean  to  that  construction 
which  made  a  complete  provision  for  all  those  children  or  descen- 
dants, who  were  manifestly  the  objects  of  the  testator*8  bounty. 
Moreover,  it  was  quite  mam'fest  that  the  last  of  the  daughters 
dying  might  die  without  leaving  a  child,  in  which  case  the  word 
''  survivor  "  could  not  apply ;  and  the  children  of  more  than  one 
of  them  who  might  die  leaving  children  might  be  living  at  the 
death  of  the  last  survivor  of  the  daughters,  and  might  afterwards 
die  under  age  and  unmarried.  Therefore  the  argument  which  was 
thought  conclusive  in  the  case  of  Smith  v.  OAome  (1)  applied, 
though  with  rather  less  force,  because  in  that  case  there  were  two 
children  only.  Still  that  construction  must  be  preferred  which 
gave  effect  to  the  bequests  over  in  every  case  which  might  occur. 
No  one  could  read  the  sentence  in  question  as  a  whole  and  not  see 
plainly  and  distinctly  that  the  general  intention  of  the  testator  was 
to  keep  the  property  together,  and  continually  to  subdivide  the 
accruing  shares  between  the  same  persons  remaining  who  were  to 
take  the  original  shares,  and  to  refer  to  the  gifts  of  the  original 
shares  as  the  scheme  which  was  to  govern  the  devolution  of  the 
accruing  shares. 

Nor  was  there  any  serious  difficulty  arising  from  the  introduction 
of  the  words  '^  my  surviving  daughters."  The  difficulty,  instead  of 
being  increased,  was  very  much  diminished  by  the  addition  of  the 

(1)  6  H.  L.  a  376. 


V, 
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words  '^during  their  lespective  lives  for  their  separate  use  and  benefit       L.  C. 
reqpectiTdj,"  because  of  coarse  a  tenant  for  life  could  not  possibly       1872 
take  in  possession  unless  he  was  living.    This  made  the  case  yery      Waitv 
much  like  Key  t.  Key  (1).    In  that  case  a  reasonable  construction 
prevailed,  and  here  also  the  reasonable  construction  was,  that  there 
were  to  be  tenants  for  life  in  the  cases  in  which  there  were  sur- 
Tiving  daughters  to  take  for  life ;  if  not,  then  the  remainders  to 
their   children  were  to   take    effect.      This    construction    was 
strengthened   by  that  circumstance  which  has  frequently  been 
held  ccmclnsiye,  that  the  whole  was  to  go  over  in  case  none  of 
his  said  daughters  should  have  a  child  who  should  fulfil  the  speci- 
fied conditions.    It  could  not  go  over  if  there  had  been  a  child  of 
any  daughter  who  fulfilled  the  conditions. 

The  &ct  of  there  being  a  residuary  gift  can  make  no  difference. 
The  words  ^  in  equal  shares  if  more  than  one  "  seemed  to  create  a 
difficolty,  but  that  was  cleared  away  by  considering  that  there  was 
an  uncertainty  as  to  the  number  of  the  daughters  from  whom  the 
stirpes  were  to  spring,  as  the  daughters  seemed  all  to  have  been 
minore  when  the  will  was  made,  and  until  they  attained  the  age  of 
twenty-one,  or  were  married,  they  were  to  be  mainteined,  at  the 
discretion  of  trustees,  out  of  the  income ;  the  surplus  being  directed 
to  acccimulate  in  augmentation  of  the  capital,  and  the  shares  of 
the  capital  being  given  only  on  the  attainment  of  majority  or 
marriage  to  each  daughter.  So  that  when  the  testator  made  his 
will  it  was  possible  that  any  given  number  of  his  daughters  might 
have  died  in  minority  and  unoiarried,  and  then  the  trusts  for  the 
daughters  as  tenants  for  life,  with  remainders  over,  as  to  an^par- 
ticnlar  daughter,  might  not  have  arisen,  and  this  by  itself  seemed 
quite  enough  to  account,  if  explanation  were  necessary,  for  the 
introduction  of  those  words  of  contingency,  ^if  more  than  one.** 

His  Lordship  was  unable  to  come  to  the  conclusion  in  this  case 
at  which  the  Master  of  the  Bolls  arrived,  and  made  a  declaration 
that  the  share  of  the  deceased  daughter  was  divisible  in  fifths  be- 
tween the  surviving  daughters  for  life,  with  remainders  to  their 
children,  and  the  children  of  the  two  daughters  who  had  died 
leaving  issue. 

Solicitors:  Messrs.  WaUers,  Tauny,  A  Co.;  Mr.  Murray. 
(1)  4  D.  M.  ft  a.  73. 


Nor,  23,  25. 
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L.O.  ADDISON  V.  COX. 

^^^  [1871    A.    7.] 

Sale  of  Commisaum-^Martffogee — Notice — FriorUy — Costa  of  Appeal. 

An  officer  in  a  regiment  assigned  the  money  to  ariae  from  the  sale  of  his 
commission  to  two  assignees  separately.  He  obtained  leave  to  sell  out^  and 
the  two  assignees  gare  to  the  agents  of  the  regiment  simultaneous  notices  of 
their  incambranoes.  £450,  fonning  part  of  the  money  which  the  officer 
would  receive,  came  from  a  particular  fund  in  the  hands  of  the  agents,  held 
by  them  subject  to  the  directions  of  the  Bone  Guards,  Six.  days  after  the 
notices  had  been  given,  a  letter  was  sent  from  the  Horse  Gtutrds — the  pur- 
port of  which  was  communicated  by  the  agents  to  the  officer — ^requesting 
the  agents  to  transfer  £450  from  the  fund  to  the  officer.  The  first  assignee 
then  gave  a  second  notice.  The  agents  sent  a  form  of  receipt  to  the  officer, 
which  was  returned  by  him  signed,  before  which  the  £450  was  not  issuable 
by  the  agents.    The  second  assignee  then  gave  a  second  notice : — 

EM  (reversing  the  decision  of  the  Master  of  the  Bolls),  that  the  first 
assignee  had  priority  over  the  second  assignee. 

Where  a  mortgagee  appeals  from  the  decision  of  a  Court  below,  and  the 
decision  is  reversed,  he  will  be  allowed  to  add  his  costs  of  the  appeal  to  his 
mortgage  charge. 

By  an  indenture  dated  the  27th  of  October,  1869,  Beffindd 
Pretor^  then  a  lieutenant  in  the  40th  Begiment,  mortgaged  to  the 
Plaintiff  Addison^  by  way  of  security  for  the  repayment  of  £400  and 
interest,  all  the  moneys  to  arise  from  the  sale  of  his  commission, 
or  such  moneys  as  might  come  into  the  hands  of  the  agents  of  the 
regiment  and  be  placed  to  his  account  with  them. 

By  an  indenture,  dated  the  Ist  of  January,  1870,  Lieutenant 
Pretor  assigned  to  the  Defendant  Mountain^  by  way  of  security 
for  the  repayment  of  £700  and  interest,  all  the  moneys  that 
should  become  payable  on  the  sale  of  his  commission.        • 

The  full  regulation  price  of  a  lieutenancy  in  the  40th  B^iment 
was  £700,  whereof  £250  was  payable  by  the  ensign  promoted  and 
£450  was  payable  by  the  gentleman  appointed  to  the  ensigncy 
vacated ;  or  when  the  ensigncy  was  absorbed  instead  of  being  filled 
up,  then  out  of  a  fund  called  the  Eeserre  Fund,  kept  by  Messrs. 
Cox  (t  Co,f  who  were  the  regular  agents  of  the  regiment,  and 
acted  under  the  direction  of  the  military  authorities  at  the  Ecr^e 
Quards. 
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On  the  30th  of  September,  1870,  Lieutenant  Tvdor  was  peiv  L.  O. 
mitted  to  retue  from  the  anny  by  the  sale  of  his  commission,  and  1S72 
b's  retirement  was  gazetted  on  the  1st  of  October.  Addisov 

HesBrs.  Cm  &  Co.  had  then  in  their  hands  the  sam  of  £250,  paid       ^^ 

in  by  the  ensign  to  be  promoted,  and  carried  by  them  to  an        

accoont  kept  by  them  under  the  direction  of  the  military  authori- 
ties,  and  called  the  ''  Sales  of  Commissions  Account,"  but  it  did 
not  become  their  duty  to  issue  to  Lieutenant  Pretor  the  £250 
ontil  the  Ist  of  October,  1870. 

In  the  morning  of  the  1st  of  October,  1870,  Messrs.  Cox  &  Co. 
reoeiyed  from  Addison,  trom  MowUainf  and  from  other  incum- 
brancers, simultaneous  notices  of  incumbrances  on  the  proceeds  of 
the  sale  of  Lieutenant  Preior^s  commission. 

On  the  6th  of  October,  1870,  Cox  A  Co.  received  a  formal 
letter  from  the  Horse  Ouards,  requesting  them  to  transfer  £450 
fiom  the  Beserye  Fund  to  Lieutenant  Pretor.  Previously  to  the 
receipt  of  this  letter  they  had  no  authority  in  regard  to  that 
sum ;  and  under  the  regulations  of  the  Horse  Otuirds  they  were 
not  authorized  to  issue  out  of  the  Beserve  Fund  any  sum  to  any 
•officer  or  to  any  person  claiming  under  him,  except  upon  a  written 
receipt  for  the  amount  signed  by  him ;  and  such  receipt  was  the 
only  voucher  accepted  by  the  War  Office  for  such  payment. 

On  the  same  6th  of  October  Cox  &  Co.  sent  tp  Lieutenant  Pretor 
a  form  of  receipt  for  the  £450. 

On  the  14th  of  October  Addison  gave  to  Cox  &  Co.  a  second 
notice  of  his  charge. 

On  the  20th  of  October  the  receipt  was  returned  to  Cox  d  Co. 
signed  by  Lieutenant  Pretor ;  and  thereupon,  and  not  before  that 
time,  the  £450  became  issuable  by  Cox  dt  Co. 

On  the  4th  of  November  Cox  &  Co.  received  from  Mountain  a 
second  notice  as  to  his  charge,  and  on  the  24th  of  January,  1871, 
they  received  from  Adddson  a  third  notice  as  to  his  charge. 

After  some  correspondence  Addison  filed  the  bill  in  this  suit 
against  Cox  dt  Co.^  Jfinmtom,and  the  other  incumbrancers,  praying 
that  the  proceeds  of  the  sale  of  the  commission  now  in  the  hands 
of  Cox  &  Co.  might  be  applied  in  payment  to  the  Plaintiff  of  the 
principal  and  interest  due  to  him,  and  of  his  costs. 

IfountMfi  claimed  priority  over  the  Plaintiff  as  to  the  £450,  but 
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L.  C.       admitted  thaty  as  to  the  balance  of  the  £250  (after  deducting  Coos- 

1872        d:  CoJs  charges),  the  Plaintiff's  security  being  prior  in  date  and  the 

Addisok     notices  being  simultaneous,  the  Plaintiff's  claim  must  prevail. 

.^**  The  facts  of  the  case  and  the  manner  in  which  Messrs.  Cox  dt  Go. 

Cox. 

— -        held  and  were  bound  to  deal  with  the  fund  in  question,  as  above 
stated,  appeared  from  their  answer. 

The  Master  of  the  Bolls  thought  that  the  £450  was  not  held  in^ 
trust  for  Lieutenant  Fretcr  or  his  assigns  until  the  receipt  for  it 
came  into  the  possession  of  Messrs.  Cox  it  Co.,  before  which  time 
it  was,  as  they  stated,  not  issuable  to  him.  And  His  Lordship  held 
that  the  claim  of  Mountain  must  therefore  be  allowed,  and  made  a 
decree  accordingly. 
The  Plaintiff  appealed. 

Mr.  Fry,  Q.C.,  and  Mr.  Bradford,  for  the  Plaintiff:— 

The  question  is,  whether,  when  our  notice  was  given,  the  re- 
lation of  trustee  and  cestui  que  trust  existed,  and  we  say  that  it 
existed  as  soon  as  the  letter  appropriating  the  money  was  received,, 
and  as  our  notice  of  the  14th  of  October  came  first  after  that,  our 
claim  must  have  priority.  The  cases  on  the  subject  are  BuUer  v. 
PlunkeU  (1);   WAster  v.  WAOer  (2);  Somerset  v.  Cox  (3). 

Mr.  Chitty,  for  Cox  d  Co. 

Mr.  Ince,  for  the  Defendant  MowUain : — 

A  similar  case  was  before  the  Master  of  the  Rolls  in  Yaies  v. 
Cox  (4).  The  money  did  not  pass  to  Lieutenant  Pretor*s  account 
until  certain  formalities  had  been  gone  through.  Until  he  gave 
the  receipt  Cox  &  Co.  would  not  part  with  the  money,  as  that  was^ 
the  only  voucher  they  would  have.  There  was  in  this  case  a  con- 
dition precedent  to  be  performed,  and  nothing  passed  until  that 
was  done.  Our  notice  of  the  4th  of  November  was  the  first  after 
the  receipt  had  been  given,  and. the  money  was  really  payable,, 
and  that  notice  gives  us  priority. 

Mr.  Fry,  in  reply. 

(1)  IJ.  &  H.  441.  (3)  33  Beav.  634. 

(2)  31  Beav.  393w  (4)  17  W.  R.  2a 
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liOBD  Selbobne,  L.C : —  L.  c. 

I  mnst  say  that  I  am  unable  to  rQconcile  the  judgment  which        JJjJ^ 
has  been  given  in  this  case  with  the  broad  and  plain  principles  of     Addmow 
the  law  of  equitable  assignment  as  understood  in  this  Court.  oox. 

There  is  no  question  as  to  the  sufficiency  of  the  assignment  as  "*" 
between  the  assignor  and  assignee.  It  is  a  mere  question  of  com- 
petition between  two  assignees,  one  prior  and  one  subsequent  in 
date,  depending  of  course  upon  the  question  whether  the  first 
assignee  did  all  which  he  ought  to  have  done,  and  which  it  was  in 
his  power  to  do,  to  complete  his  assignment  by  notice. 

I  think  that  on  the  broad  principles  of  the  law  of  equitable 
assignment,  it  ought  to  be  enough  for  priority— enough  to  com- 
plete the  equitable  assignment  of  a  chose  in  action — if  notice  be 
giren  to  the  person  by  whom  payment  of  the  assigned  debt  is  to 
be  made,  whether  that  person  is  himself  liable  or  is  merely 
charged  with  the  duty  of  making  the  payment.  Nor,  in  my 
judgment,  is  it  material  whether  the  right  to  receive  the  money 
and  the  consequent  obligation  to  pay  it  is,  at  the  time  when  the 
notice  is  given,  absolute  or  conditional,  so  long  as  the  person  who 
receives  the  notice  is  himself  boimd  by  some  contract  or  obligation, 
existing  at  the  time  when  the  notice  reaches  him,  to  receive  and 
to  pay  over,  or  to  pay  over,  if  he  has  previously  received,  the  fund 
out  of  which  the  debt  is  to  be  satisfied. 

The  cases  which  Mr.  Ince  cited  as  to  the  sale  of  commissions, 
all,  when  they  come  to  be  examined,  turn  upon  the  fact  that  the 
notice  was  given  to  a  mere  possible  agent  before  he  was  an  actual 
agent — ^before  the  time  at  which  he  was  in  any  sense  liable  to 
make  payment,  neither  being  himself  a  debtor,  nor  at  that  time 
charged  with  the  duty  of  paying  the  money  in  question.  If  the 
present  case  were  similar,  I  should  certainly,  not  only  because  the 
authorities  would  bind  me,  but  because  I  should  entirely  assent  to 
their  principles,  follow  those  decisions;  but  the  present  case 
appears  to  me  to  be  wholly  unlike  them. 

In  the  first  place,  I  must  consider  what  was  the  position  of  the 
assignor,  and  what  was  the  subject  of  the  assignment  when  it  was 
made.  It  is,  I  apprehend,  clear  upon  the  evidence  before  the 
Court  that  the  assignor  was,  at  the  time  when  the  assignment  was 
completed  by  notice,  a  creditor  of  the  Crown.     [His  Lordship 


V, 

Cox. 
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L.O.  then  read  from  the  answer  of  Cox  A  Co.  the  circomstanoes,  as 
1872  stated  above.]  The  result  is  simply  this :  By  the  Crown  Begula- 
Addisoh  tions  in  force  at  that  time,  the  lieutenant  whose  retirement  was 
permitted  by  the  Crown  had  a  right  to  receive  the  regulation  price 
from  the  purchaser  of  his  commission ;  and  if  the  Crown  thought  fit 
to  absorb,  as  it  is  called,  the  lowest  commission,  the  Crown  became 
itself  the  purchaser  of  the  absorbed  commission.  Accordingly,  as 
soon  as  the  election  of  the  Crown  to  absorb  the  ensigncy  com- 
mission was  declared,  £450  became  actually  payable  as  a  debt  by 
the  Grown  to  the  officer  whose  retirement  had  been  accepted.  But 
how  was  this  debt  payable  ?  and  were  Cox  A  Co.  strangers  to  the 
duty  of  paying  this  debt  ?  On  this  question  again  their  answer  is 
conclusive.  They  say  they  were  under  a  positive  obligation  to 
act  according  to  the  directions  of  the  military  authorities  at  the 
Horse  Guards  and  War  Office,  and  that  when  the  commission  is 
absorbed,  then  the  price  is  payable  out  of  a  fund  kept  by  them 
under  the  direction  of  the  military  authorities,  and  called  the 
**  Beserve  Fund."  So  that  it  appears  to  me  very  difficult  satis&c- 
torily  to  distinguish  this  case  from  the  case  of  Bow  v.  Dawson  (1), 
decided  by  Lord  Hardwicke^  even  if  the  letters  had  never  been 
written,  and  if  the  matter  rested  simply  upon  this,  that  by  the 
acceptance  of  the  retirement  of  the  officer,  and  by  the  election  to 
absorb  the  ensign's  commission,  £450  actually  became  payable  out 
of  a  fund  kept  by  Cox  db  Co.  under  the  direction  of  the  military 
authorities,  and  called  the  ^'  Beserve  Fund." 

On  what  principle  could  it  be  said  that  notice  to  the  persons 
who  had  in  their  hands  the  fund,  out  of  which  the  absolute  debt 
due  from  the  Crown  to  this  gentleman  had  become  payable,  would 
not  be  sufficient  ?  The  case  of  Bow  v.  Dawson  seems  to  me  quite 
inconsistent  with  such  a  supposition.  [His  Lordship  then  stated 
the  £Acts  of  that  case,  and  read  portions  of  the  judgment  of  Lord 
Eardwicke.'l 

So  the  matter  would  have  stood,  as  it  seems  to  me,  merely  upon 
the  course  of  the  office,  and  upon  the  statement  of  Cox  A  Co.,  that, 
where  the  Grown  absorbed  a  commission,  the  regulation  price  for 
the  commission  absorbed  was  payable  out  of  a  fund  kept  by  them 
under  the  direction  of  the  military  authorities. 

(1)  1  Ves.  Sen.  331. 


Cox. 
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Bat  the  case  does  not  rest  at  that  stage.  It  goes  much  farther ;  t.  o. 
for  Cox  &  Co.  say  that,  **  The  said  sum  of  £450,  which  by  reason  1872 
of  the  aforesaid  absorption  of  the  said  ensigncy,  became  payable  oat  ad^ok 
of  the  said  Beeerve  Fand,  did  not  become  issaable  before  the  28th 
of  October."  Bat  money  which  is  absolately  due  and  payable  out 
of  a  particalar  fand  may  be  only  issaable  apon  compliance  with 
certain  regalations,  which  do  not  affect  the  right  to  the  debt,  but 
the  right  to  the  payment  And  here  there  is  no  answer  whatever, 
as  it  seems  to  me,  to  the  remark  so  jastly  made  by  Mr.  JFVy,  in 
reply,  that  the  argument  on  the  other  side  goes  the  full  length 
necessarily  of  saying,  that  this  Crown  debt  due  to  the  officer  was 
not  in  equity  assignable  at  all  as  long  as  it  retained  the  character 
of  a  Crown  debt,  unless  indeed  it  had  been  contended,  which  it 
was  Bot^  that  the  assignee  ought  to  have  gone  somewhere  else, 
namely,  to  the  Secretary  of  State  for  War,  or  to  the  Ebrse  Ouards, 
to  give  his  notice,  which  would,  I  apprehend,  hare  exposed  him 
to  greater  difficulties. 

However,  that  was  not  distinctly  argued ;  but  the  result  of  the 
aigument  must  be,  that  this  was  not  an  assignment  in  equity  such 
as  to  be  capable  of  completion,  inasmuch  as  the  money  was  not  to 
be  regarded  as  payable  until  it  was  issuable,  and  was  not  issuable 
until  a  receipt  for  it  had  been  given.  But,  on  the  very  face  of  the 
evidence,  the  distinction  between  the  time  when  it  is  payable  and 
the  time  when  it  is  issuable  is  plainly  taken,  and  the  requiring  of  a 
receipt  before  it  is  issuable  means  only  that  it  will  not  be  actually 
paid  without  a  receipt. 

What  does  '*  issuable  "  mean  ?  It  means,  to  be  paid  over  the 
counter ;  to  be  actually  paid  in  cash,  if  it  is  claimed,  or  if  any  other 
arrangement  is  made  which  is  equivalent  to  that,  as  far  as  the 
Crown  is  concerned,  as,  for  example,  by  the  officer  being  content 
to  have  it  carried  to  his  credit  with  Cox  &  Co.y  which  comes  to 
the  same  thing.  The  meaning  of  the  receipt  is,  that  when  the 
money  is  actually  issued — in  other  words,  when  the  Crown  ]>ays 
the  debt  through  its  agent — ^then  a  receipt  is  to  be  given,  but  in  the 
meantime  the  debt  is  assignable  like  any  other  debt. 

The  sole  question  is  whether,  being  assignable.  Cox  &  Co.  are 
the  proper  persons  to  receive  the  notice  ?  But  if  it  were  neces- 
sary to  go  beyond  that,  we  are  carried  further,  because  on  the 
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L.O.  6th  of  October,  1870,  .the  proper  officer  of  the  Horse  Ghiards 
1872  wrote  to  Oox  dt  Co.  (who  have  told  us  that  ^'  as  such  agents  we 
Aduuon  ^^^9  ^^^  ^^^  bound  to  act,  under  the  direction  of  the  military 
authorities  at  the  Hone  Ouarda  and  War  Office*')  in  these  terms  : 
[His  Lordship  then  read  the  letter.]  Why  that,  if  communicated 
— and  it  was  immediately  communicated,  evidently  in  the  ordinary 
and  regular  course  of  business,  by  Cox  &  Co.  to  Lieutenant  Pretor 
— was  a  commuuication  which,  I  must  take  it»  was  made  from 
the  Commander-in-Chief  by  the  authority  and  as  agent  of  the 
Crown.  It  was  in  itself  an  equitable  assignment  by  the  down 
to  Lieutenant  Pretor  of  a  certain  part  of  the  Beserved  Fund 
in  the  hands  of  Com  iSk  Co.  for  the  payment  of  this  particular 
debt  Any  one  who  will  refer  to  what  Lord  Eldon  says  in  JESr 
^rte  South  (1)  will  see  that  in  equity,  if  a  creditor  gives  an 
order  on  his  debtor  to  pay  a  sum  in  discharge  of  his  debt,  and 
that  order  is  shewn  to  the  debtor,  it  binds  him ;  and  Lord  Mdoi^ 
went  on  to  say  that^  according  to  some  decisions  at  law,  unless 
the  person  who  receives  the  order  has  entered  into  some  contract, 
or  enters  into  some  promise  upon  it,  an  action  cannot  be  main* 
tained  against  him ;  but  that  is  not  the  rule  in  a  Court  of  Equity. 
In  that  particular  case  he  also  notices  that  what  had  passed 
between  the  parties — which,  in  my  judgment,  was  not  more  than 
what  passed  in  this  case  between  Cox  dt  Co.  and  Lieutenant  Pretor 
— ^would  be  in  itself  sufficient  to  remove  that  difficulty,  and  shew 
an  assent  in  point  of  law  and  authority  to  make  the  payment 

The  same  doctrine  was  laid  down  by  Lord  Cott^ham  in  Bum  v. 
Carvalho  (2),  that  ''in  equity  an  order  given  by  a  debtor  to  his 
creditor  upon  a  third  person,  having  funds  of  the  debtor,  to  pay  the 
creditor  out  of  such  funds,  is  a  binding  equitable  assignment  of  so- 
much  of  the  fund.'' 

The  Crown,  therefore^  when  that  order  was  written  and  com- 
municated to  Lieutenant  Pretor,  had  actually  made  what  this 
Court  considers  a  binding  equitable  assignment  to  Lieutenant 
Pretor  of  that  portion  of  the  Beserve  Fund  in  Cox  <t  Co?e  handsy 
which  was  requisite  to  pay  the  £450 ;  and  we  have,  as  it  seems 
to  me,  everything  necessary  to  make  Cox  &  Co.,  from  that  time 
forth  at  all  events,  stakeholders  of  the  agreed  and  appropriated 
(1)  3  Sw.  392.  (2)  4  My.  &  Cr.  690-702. 
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fund  for  Lieoteiiant  Pretor^s  payment  If  tliat  be  so,  there  is  an  L.  a 
end  of  the  case,  becanse  the  notice  was  promptly  giren  after  that  1872 
<]ate^  and  was  given  first  by  the  present  Plaintiff.  I  feel  it»  there- 
fore,  my  daty  to  vary  the  order  nnder  appeal,  and  to  make  a 
decree  in  the  Appellant's  favour,  giving  him  the  first  charge,  and 
he  will  add  to  his  chaige  the  costs  of  this  appeaL 

Mr.  Inee,  for  Mouniainf  objected  that  this  would  in  fact  be 
making  the  Bespondent  (contrary  to  the  settled  rule)  pay  the 
costs  of  the  appeal  as  his  security  was  insufficient 

His  Lordship  said  that  he  did  not  consider  that  rule  to  apply  so 
as  to  deprive  the  holder  of  a  security  of  his  right  to  add  his  costs 
to  his  security. 

Solicitor  for  the  Plaintiff:  Mr.  Peard. 
Solicitors  for  Cox  dt  Co. :  Messrs.  Fladgaie,  Clarke,  dt  Co. 
Solicitors  for  the  Defendant  Mountain :  Messrs.  Edwards,  Layton» 
^  Jajues. 


ELLIS  V.  SILBBR.  L.a 

[1872    E.    82.]  1878 


Bankrupiey^l)rusUe8'—JurMktion^Bankruptaf  Act^  1869  (32  <fe  33  Vici.         ^^-  ^• 
c.  71),  n.  66,  66,  72, 180. 

Where  a  salt  would,  but  for  the  fact  of  a  bankruptcy,  be  fit  to  be  enter- 
tuned  by  the  Court  of  Chanceiy,  tbe  jurisdicUon  is  not  taken  away  by  the 
Bcmhrupley  Act,  1869.  Therefore  when  a  trustee  in  bankruptcy  has,  in 
respect  of  the  bankrupt's  estate,  a  claim  against  a  third  person,  that  claim 
may  be  prosecuted  at  law  or  in  equity,  and  is  not  subject  to  the  jurisdiction 
of  the  Court  of  Bankruptcy. 

Decision  of  the  Master  of  the  Rolls  reversed. 

E9  parte  Andenon  (1)  distingniahed. 

1  HE  bill  in  this  case  was  filed  by  the  trustees  of  the  inspector- 
ship deed  of  Qeorge  Cannoek  against  A.  M.  Silber  and  N.  S. 
Fleming^  late  partners  of  Cannoek;  and  contained  allegations  that, 
at  the  time  when  the  deed  of  dissolution  of  the  partnership 
between  them  was  executed,  Cannoek  was  in  such  a  state  of  ner- 
(1)  Law  Bep.  6  Ch.  473; 
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L.  a       Tousness  and  alarm  as  not  to  be  aoooontable  for  his  actions ;  and 

1S72        that  the  deed  contained  false  recitals.    The  bill  contained  charges 

^[2ffi       ^^^^  ^^^  ^^^  ^^  dissolution  was  Toid  on  the  yarions  groonds 

Si^KiL      ^^®^»  ^^^  ^^  because  it  was  not  competent  for  Cannoeh,  in  his 

then,  state  of  insolvency,  to  execute  any  deed  which  would  pre- 

jadice  the  rights  of  his  creditors  over  his  estate.    The  bill  also 
stated  the  provisions  of  a  deed  of  inspectorship,  dated  the  23rd  of 
December,  1869,  by  which  Cannock,  Taii,  and  others  who  were  his 
partners  in  another  business  empowered  the  trustees  of  the  deed 
to  get  in  their  estate  and  apply  it  to  the  payment  of  their  creditors ; 
and  it  was  declared  that  the  deed  should  operate  as  a  deed  of 
inspectorship  within  the  meaning  of  the  192nd  section  of  the 
Banhmptcy  Act,  1861.    And  the  bill  stated  that  this  deed  was 
duly  assented  to  and  registered  in  the  Court  of  Bankruptcy  on  the 
31st  of  December,  1869,  under  the  Bankruptcy  Act,  1861,  and  the 
Bankruptcy  Amendment  Act,  1868.  That  by  another  deed,  dated  the 
29th  of  August,  1870,  Cawnock,  Taii,  and  their  partners  assigned  all 
their  estate  to  the  trustees  on  the  trusts  of  the  deed  of  inspector* 
ship.    That  by  an  order  of  the  Court  of  Chancery  under  tlie 
Trustee  Acts,  other  trustees  of  the  inspectorship  deed  had  been 
appointed.    And  the  bill  prayed  a  declaration  that  the  deed  of 
dissolution  of  the  partnership  between  Cannock,  SUber,  and  Fleming, 
was  fraudulent  and  void;   and  that  the  Defendants  might  be 
decreed  to  pay  the  Plaintiffs,  as  trustees  of  the  inspectorship  deed, 
two  sums  of  £3400  and  £4702  in  the  bill  mentioned,  with  interest, 
as  due  to  Cannock  on  taking  the  accounts  between  him,  SUber,  and 
Fleming. 

To  this  bill  the  Defendants  demurred  for  want  of  equity,  and 
also  because  the  matter  was  within  the  jurisdiction  of  the  Court  of 
Bankruptcy. 

The  Master  of  the  Bolls,  after  stating  the  allegations  in  the 
bill,  said  that  he  was  of  opinion  that  upon  the  bill  there  was  no 
case  made  for  relief  in  equity,  and  that  if  this  suit  came  before 
the  Court  upon  the  facts  stated,  he  could  not  make  a  decree  in 
favour  of  the  Plaintiffs.  His  Lordship  had  preferred  to  proceed 
upon  the  merits  rather  than  upon  the  technical  question  whether 
the  proper  course  for  the  Plaintiffs  was  to  proceed  before  the  Court 
of  Bankruptcy ;  and  His  Lordship  allowed  the  demurrer. 
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The  Flaintiffs  appealed.  L.  c. 

Mr.  Friff  Q-C,  and  Mr.  H.  M.  Jaekson,  for  the  Appellants. 
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Sir  K  BaggaUayy  Q.C.,  and  Mr.  W.  W.  Karslake,  in  support  of      si^ra. 
the  demurrer : —  

The  design  of  the  Legislature  was  that  all  such  matters  should 
be  left  to  the  Court  of  Bankraptcy,  which  has  complete  juris- 
diction. Under  sects.  129  and  130  of  the  Act  of  1869  (32  &  33 
Vict  c.  71),  and  the  Banhrupiey  Bules^  1870,  the  trusts  of  this 
deed  are  to  be  administered  according  to  the  Act  of  1869,  and  the 
jurisdiction  then  belongs  to  the  Court  of  Bankruptcy :  Ex  parte 
Anderson  (1).  The  only  restriction  is  in  the  20th  section  of  the 
Bankrt§ptey  Repeal  Act,  1869  (32  &  33  Yict.  c.  83),  and  that  does 
not  apply.  We  also  rely  on  sects.  65,  66,  72,  and  96  of  the  Act  of 
1869.  Even  under  the  Act  of  1861  such  a  matter  would  have 
been  left  to  the  Court  of  Bankruptcy:  Martin  y.  Pouminff  (2).  No 
doubt  this  Court  may  appoint  a  receiver,  if  necessary :  Biches  v. 
Owen  (3) ;  but  it  will  not  administer  the  estate. 

Stone  y.  Thomas  (4)  and  Phillips  y.  Furher  (5)  both  shew  that 
where  an  estate  is  being  administered  in  the  Court  of  Bankruptcy 
all  questions  ought  to  be  left  to  that  Court. 

LOBO  SEIiBOBNE,  L.C. : — 

Sir  Biehard  BaggaHay  has  argued — yery  carefully  and  fully 
argued — a  point  on  which  the  Master  of  the  Rolls  in  no  degree 
whateyer  relied,  that  is,  the  second  ground  taken  by  the  demurrer, 
that  the  jurisdiction  to  administer  justice  in  this  case  between 
the  parties  is  in  the  Court  of  Bankruptcy,  and  ought  not  to  be 
exercised  here.  But  Sir  Biehard  BaggaUay  quoted  ho  authority, 
as  it  appears  to  me,  tending  in  the  slightest  degree  whateyer  to 
support  that  proposition.  The  effect  of  the  provisions  in  the  several 
Acts  of  Parliament  relating  to  bankruptcy  is,  that  in  these  cases  of 
arrangement-deeds  which  have  been  registered  in  bankruptcy,  the 
trustee  for  the  purpose  of  administration  under  the  deed  has  all 
the  powers  and  all  the  rights  in  the  Court  of  Bankruptcy  which 

(1)  Law  Rep.  6  Oi.  473.  (3)  Law  Rep.  3  Ch.  820. 

(2)  IWd.  4  Ch.  356.  (4)  Ibid.  5  Ch.  219. 

(6)  Uw  Bep.  6  Ch.  746. 
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L.  c.  assigpees  or  trastees  under  a  regular  bankruptcy  would  have,  and 
1872  that  for  all  the  purposes  of  administration  in  bankruptcy  the  Court 
^^[2ig  of  Bankruptcy  is  armed  with  very  large  powers,  both  legal  and 
equitable, — as  large  as  may  be  necessary  to  do  complete  justice. 
But  there  was  no  case  dted  and  no  clause  quoted  from  any  Act  of 
Parliament  to  the  effect  that  whenever  the  trustee  of  a  deed  or  the 
trustee  or  assignee  in  bankruptcy  has  a  demand  against  a  third 
person,  which  but  for  the  bankruptcy  would  be  proper  to  be  pro- 
secuted in  a  Court  of  Law  or  in  a  Court  of  Equity,  the  jurisdiction 
of  the  Court  of  Law  or  of  the  Court  of  Equity  is  as  against  that 
third  person  transferred  to  the  Court  of  Bankruptcy.  I  apprehend 
that  there  is  nothing  whatever  in  the  Acts  relating  to  bankruptcy 
which  in  an  ordinary  case  not  governed  by  the  special  clauses  of 
the  Acts  has  any  such  effect 

That  which  is  to  be  done  in  bankruptcy  is  the  adminisiration  in 
bankruptcy.  The*  debtor  and  the  creditors,  as  the  parties  to  the 
administration  in  bankruptcy,  are  subject  to  that  jurisdiction.  The 
trustees  or  assignees,  as  the  persons  intrusted  with  that  administra- 
tion,  are  subject  to  that  jurisdiction.  The  assets  which  come  to 
their  hands  and  the  mode  of  administering  them  are  subject  to 
that  jurisdiction ;  and  there  may  be,  and  I  believe  are,  some  special 
classes  of  transactions  which,  under  special  clauses  of  the  Acts  of 
Parliament,  may  be  specially  dealt  with  as  regards  third  parties.  But 
the  general  proposition,  that  whenever  the  assignees  or  trustees  in 
bankruptcy  or  the  trustees  under  such  deeds  as  these  have  a  demand 
at  law  or  in  equity  as  against  a  stranger  to  the  bankruptcy,  then 
that  demand  is  to  be  prosecuted  in  the  Court  of  Bankruptcy, 
appears  to  me  to  be  a  proposition  entirely  without  the  warrant  of 
anything  in  the  Acts  of  ParUament,  and  wholly  unsupported  by 
any  trace  or  vestige  whatever  of  authority. 

It  was  admitted  very  frankly  by  Sir  Riehard  BaggaUay  that  the 
cases  which  he  cited,  with  the  exception  of  two  of  them,  are  as 
remote  as  possible  from  touching  this  question,  being  merely  cases 
in  which  an  attempt  was  made  to  transfer  the  proper  administra- 
tion from  the  Court  of  Bankruptcy  into  this  Court,  the  subject 
of  the  suit  relating  to  the  bankrupt's  estate.  One  of  them  is  E^ 
parte  Anderson  (1),  in  which  some  pictures  had  been  transferred  by 
(1)  Uw  Rep.  6  Ch,  473. 
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the  debtor  to  Ids  nephew,  but  that  nephew  bad  come  in  and  made  L.  C. 
certain  arrangements  as  to  those  pictures  with  creditors  of  the  1872 
bankrupt^  and  therefore  the  matter  was  prima  facie  brought  by  ellis 
his  own  submission  and  his  own  acts  imder  the  administration  in 
bankruptcy. 

The  other  case,  Phillips  v.  Furher  (1),  appears  to  me,  when 
examined,  to  have,  if  possible,  even  less  reference  to  the  matter 
than  the  preceding,  because  there  was  really  no  question  at  all  with 
FvrbeTp  the  third  party,  who  was  merely  a  stakeholder  having 
assets  in  his  hands ;  and  the  suit,  which  was  very  properly  dismissed 
in  principle,  though  for  the  convenience  of  administration  it  was 
not  dismissed  in  form,  was  merely  a  suit  of  competition  between 
the  trustees  under  one  of  these  bleeds  prior  iu  date  and  assignees 
under  a  later  bankruptcy ;  and  the  question  in  the  suit  was  whether 
the  assets  were  to  be  administered  under  the  deed  or  in  bankruptcy. 
That  was  properly  considered  to  be  a  question  for  the  Bankruptcy 
Court  to  decide ;  so  that  there  is  no  authority  whatever  in  favour 
of  the  proposition  that  if,  in  other  respects,  this  be  a  suit  fit  to  be 
entertained  by  the  Court  of  Chancery,  the  jurisdiction  is  taken 
away,  or  ought  not  to  be  exercised  by  reason  of  anything  coming 
within  the  bankrupt  laws. 

[His  Lordship  then  stated  and  commented  on  the  allegations  in 
the  bin,  and  came  to  the  conclusion  that  as  to  the  £4702  no  case 
was  made  by  the  bill ;  but  that  as  to  the  £3400,  though  the  bill 
might  be  improved  by  amendment,  he  could  not  say  that,  if  the 
suit  came  to  a  hearing  and  the  allegations  in  the  bill  were  proved, 
DO  relief  would  be  given.  The  demurrer  must,  therefore,  be  over- 
ruled.] 

Solidtors  for  the  Plaintiffs :  Messrs.  Simpson  &  OvXlingford. 
Solicitor  for  the  Defendants :  Mr.  H.  Skynner. 

(1)  Law  Kep.  5  Ch.  746. 
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L.C.  LLOYD  v.  PUGHE. 

&DdL.JJ.  ^^^^     ^ 

[1869    L.    3.] 


1872 
I>eo.l7. 


Htisband  and  Wife^^SeparcsU  Estate — Cho9e  in  Adicn-^Account  at  Bank. 

A  wife  being  executrix  of  her  father  paid  money  she  received  as  such  into 
a  bank  to  an  aooonnt  in  her  own  name  as  executrix.  Her  husband  paid 
money  of  his  own  to  this  account^  and  the  wife  had  drawn  cheques  upon  the 
account  for  payment  of  debts  due  by  the  husband  and  for  payment  of 
household  expenses.    The  husband  died : — 

Bddf  upon  the  &cts  of  the  case,  that  the  wife  was  merely  the  a^^t  of 
the  husband,  and  that  the  money  remaining  in  the  bank  belonged  to  his 
estate  and  not  to  the  wife's. 

Decision  of  Malins^  V.G.,  reversed! 

JjIbS.  LLOYD  was  the  executrix  and  residuary  legatee  of  her 
father,  Mr.  Huffh  Janes.  She  bad  received  various  sums  of 
money  as  such  executrix,  and  had  paid  them  into  the  North  and 
South  Wales  Bank  to  the  account  of  ''Mrs.  Elizabdh  Lloyd, 
LUmicrst,  sole  executrix  of  the  late  Mr.  Eugh  Jones,**  The  account 
was  opened  in  May,  1862.  It  was  continued  in  the  same  form 
after  it  ceased  to  be  wanted,  or  used,  for  executorship  purposes. 
It  was  in  evidence  that  other  sums  were  ]>aid  by  her  husband  into 
the  bank  to  the  same  account,  and  that  cheques  were  drawn  by 
her  for  the  payment  of  debts  due  by  her  husband,  and  for  payment 
of  tradesmen  and  other  creditors  on  account  of  household  expenses. 

The  husband  died  in  July,  1868,  when  £374  was  in  the  bank 
on  this  account;  and  the  wife  died  in  September  of  the  same 
year. 

Suits  were  instituted  for  the  administration  of  the  estates  of 
both  husband  and  wife,  in  the  course  of  which  suits  the  Vice- 
chancellor  Malins  held  that  the  husband  intended  this  money  to 
be  the  wife's,  and  that  it  formed  part  of  her  estate  and  not  of  her 
husband's  estate ;  as  reported  (1). 

The  creditors  of  the  husband  appealed. 

Mr.  Kay,  Q.O.,  and  Mr.  Biffbyj  for  the  Appellants,  cited  Dummer 
v.  Piteher  (2). 

{!)  Lav  Rep.  14  Eq.  241.  (2)  2  My.  &  K.  262. 
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Mr.  Cotton,  Q.C.,  and  Mr.  Bradford,  for  the  executors  of  the       L.C. 

.,  and  L.  JJ. 

wife: — 

1872 
This  money  was  intended  by  the  husband,  who  was  then  quite       ''^ 

soWent,  to  be  the  wife's,  and  the  bankers  recognised  her :  DdUon      _  «. 

T.  Midland  Counties  Baihoay  Company  (1) ;  Qoding  v.  Qoding  (2). 

At  all  events  this  is  a  chose  in  action  to  which  the  wife  had  a 

l^al  right,  and  there  is  nothing  to  take  it  out  of  hen    In  Eoyes 

T.  Kindersley  (3)  the  wife  died  in  the  lifetime  of  the  husband. 

Mr.  Kay,  in  reply,  said  that  it  was  a  clear  case  of  agency;  and 
<^ited  Phmiskirk  v.  PluckweU  (4) ;  Lueas  v.  Lucas  (5). 

Lord  Selbobne,  L.C.,  said  that  there  were  many  cases  in  which 
a  husband,  or  a  stranger,  had  transferred  property  into  the  name 
of  a  married  woman,  or  had  placed  it  in  the  hands  of  a  third 
party,  upon  a  contract  that  it  was  to  be  for  the  benefit  of  the 
wife.  His  Lordship  would  be  sorry  to  suggest,  without  necessity, 
^ny  doubt  as  to  the  validity  of  such  transactions,  whether  in- 
tended to  create  a  trust  or  to  give  a  legal  title.  Of  course  no 
soch  title  could  be  created  in  favour  of  the  wife  as  against  the 
true  owner  if  he  did  not  consent  to  the  transaction.  But  if  he  did, 
his  impression  was,  that  there  was  nothing  in  the  law  to  prevent 
the  wife,  if  she  survived  the  husband,  from  having  the  property. 

It  was,  however,  unnecessary,  in  the  presei^t  case,  to  decide  apy 
such  question,  for  this  was  an  ordinary  case  of  an  agency  account 
opened  by  a  husband  with  bankers  for  the  purpose  of  convenience, 
and  the  husband  did  not  intend  to  give  the  wife  any  title  at 
law  or  in  equity  which  she  had  not  before.  His  Lordship  then 
stated  the  &cts  of  the  case,  drawing  the  conclusion,  from  the  evi- 
dence, that  the  account  was  intended  as  a  mere  agency  account  by 
the  husband,  without  any  contract  which  could  give  the  wife  any 
interest  in  the  money ;  and  the  order  must  be  varied  accordingly. 

Sib  W.  M.  James,  L.  J.,  was  of  the  same  opinion.  There  were, 
no  doubt^  various  modes  by  which  a  husband  could  make  a  gift  to 
lus  wife  so  as  to  be  effectual  in  this  Court,  but  the  question  was 

(1)  18  C.  B.  474.  (3)  2  Sm.  &  Gifif.  196. 

(2)  3  Drew.  336.  (4)  2  M.  ft  S.  393. 

(6)  1  Atk.  270. 
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L.  G.       whether  there  was  evidence  of  such  a  gift  in  this  case,  and  His- 

^         '    Lordship  thought  that  there  was  not. 
lira 

^^j^  Sm  G.  Melush,  L.J.,  was  of  the  same  opinion.  The  right  of 
V-  action  at  law  was  here  in  the  administration  of  the  husband  and 
not  in  the  wife.  The  rule  at  law  was  very  well  settled  that  a 
married  woman  could  make  no  contract^  but  if  a  chose  in  action 
was  given  to  the  wife,  either  before  or  after  marriage,  the  husband 
might  either  reduce  it  into  possession  or  not^  and  if  not,  then  it 
remained  the  wife's.  But  an  ordinary  banking  account,  supposing 
the  husband  to  open  it  in  the  name  of  his  wife,  was,  in  fact,  money 
lent  with  an  obligation  to  repay  it  to  the  order  of  either  the 
husband  or  the  wife.  That  was  a  contract  between  the  husband 
and  the  bankers  that  they  would  honour  the  cheques  of  either 
husband  or  wife,  but  that  was  all.  If  the  wife  drew  a  cheque  which 
the  bankers  refused  to  honour,  any  ttction  brought  upon  that 
refusal  could  only  be  brought  in  the  name  of  the  husband.  The 
contract  must  be  pleaded,  and  could  only  be  stated  as  with  the 
husband,  and  not  with  the  husband  and  wife.  That  had  been  the^ 
rule  at  law  for  a  great  many  years,  as  appeared  from  the  old  case 
of  Kififf  V.  Basingham  (1),  where  it  was  held  by  the  Court  that 
such  an  action  could  not  be  brought  by  husband  and  wife,  because 
it  was  impossible  that  a  wife  could  lend  money. 

His  Lordship  did  not  think  it  necessary  to  determine  whether, 
if  the  money  was  noi  lent  but  paid  on  a  deposit  account,  or  if  the 
husband  desired  to  make  a  present  of  it  to  the  wife,  and  induced  a 
third  person  to  hold  it  to  the  use  of  the  wife,  and  wrote  to  that 
effect,  the  case  might  not  be  different  The  circumstances  would 
then  be  the  same  as  in  Fleet  v.  Perrins  (2).  It  was,  however,  not 
necessary  to  decide  that  question,  and  it  was  quite  sufficient  for 
the  decision  of  this  case  to  say  that  where  money  is  lent  upon 
a  contract  with  the  husband,  it  makes  no  difference  that  the 
account  is  opened  in  the  name  of  the  wife.  That  being  the  case 
at  law,  it  was  plain  that  there  was  here  no  equity,  and  the  money 
must  go  to  the  estate  of  the  husband. 

Solicitors :  Messrs.  Cole,  Ccle,  &  Jaehon  ;  Messrs.  Books,  Kenriek^ 
&  Harston. 

(1)  8  Mod.  199.  (2)  Law  Bep.  4  Q.  B.  600. 
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HOOKHAM  V.  POTTAGE.  ujj. 

[1872    H.    117.]  J^ 

Trade  Xame^Dmoluiiai  if  Parinership^Use  (f  Old  Name  ^  Firm^  Nov^  12. 

Tendency  to  deceive, 

A  tnder,  who  has  heea  a  manager  of  a  partner  in  a  firm  of  estahlished 
fcpntation,  has  a  right,  on  aetdng  up  an  independent  hoaineBiy  to  make 
known  to  the  public  that  he  has  beoi  with  that  firm ;  hat  he  mnst  take 
cue  not  to  do  so  in  a  way  calculated  to  lead  the  public  to  belieTe  that 
he  is  carrying  on  the  bosinesa  of  the  old  firm,  or  is  in  any  way  connected 
with  it. 

The  Pbinti^  an  old-^stabtished  taUor,  took  the  Defiondant,  who  had  been 
hit  foremaii,  into  partnenhip,  and  the  business  was  carried  on  under  the 
name  of  IT.  dfc  P.  The  partnership  was  afterwards  dissolved  by  a  decree  of 
the  Court,  in  which  it  was  pioyided  that  the  bosiness  of  the  partnership 
should  bdoog  to  the  Plaintiff.  The  Plaintiff  aoooidingly  kept  up  the  shop 
under  the  name  ol  KACa.  Subsequently  the  Defendant  set  up  a  shop 
only  a  few  doors  from  the  Plaintiff's  shop^  and  painted  over  the  door  the 
worts  «  P^  from  H.  A  P.":— 

Hdd  (aflfirming  the  decree  of  Ho^tiis,  V.G.X  that,  haying  regard  to  the 
manner  in  whidi  the  names  were  painted  np^  the  Defendant  had  done  that 
which  was  calculated  to  lead  the  public  to  suppose  that  he  was  still  connected 
with  the  old  firm,  and  that  the  Plaintiff  was  entitled  to  an  injunctiaD. 

JLhS  was  an  appeal  from  a  decisioii  of  Yice-Chancellor  MaUnz. 

The  Plaintifl^  Richard  Panlmf  Hooiham,  had  been  carrying  on 
the  bfoanett  of  a  tailor  and  draper  at  No.  3,  Cam  Market,  Oxford, 
nnce  the  year  1836,  and  his  predecessors  had  carried  on  the  same 
hnsmess  lor  more  than  a  century.  The  bnsinesB  was  carried  on  in 
the  Pla]niiff*8  own  name  from  the  year  1836  to  1839,  when  he  took 
a  partner,  who  afterwards  retired. 

The  Defendant,  Sammel  Pottage,  was  originally  a  foreman  of  the 
Plaintiff,  who  in  1851  took  him  into  partnership.  Differences 
arose  which  led  to  the  filing  of  a  bill  by  BoMwm  and  a  cross  bill 
by  Pottage,  and  to  the  decree  made  by  Y ice*GhaDcellor  WiekenM 
in  June^  1871,  by  which  it  was  declared  that  the  partnership 
between  these  persons  should  be  dissolved  as  from  the  3rd  day  of 
June,  1871 ;  and  it  was  by  consent  ordered  that  the  said  Hookham 
^oold  continue  in  the  possession  of  the  shop,  stocl^  business^  and 
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L.  jj.       assets  of  the  partnership,  and  that  it  should  be  referred  to  an 

1872        arbitrator  to  value  the  stock  and  effects  of  the  partnership,  and  to- 

HooKBAM    ascertain  the  amount  due  to  the  Defendant  up  to  the  date  of 

p^-         the  dissolution.    Accordingly,  the  Plaintiff  continued  to  carry  on 

the  old  business,  and  substituted  the  name  of  Hoohham  &  Co^ 

over  the  shop  front  for  the  name  of  the  old  ^m,Hookham  dk 
PMage. 

In  the  month  of  April,  1872,  the  Defendant  took  a  large  shop 
on  the  same  side  of  the  Com  MarJsd,  seven  doors  from  the  Plain- 
tiff's, the  appearance  of  which  was  very  similar  to  that  of  the 
Plaintiff's  shop. 

On  the  26th  of  April  the  Defendant,  who  had^  in  consequence 
of  remonstrance  from  the  Plaintiff,  obliterated  the  names  which 
he  originally  placed  over  the  shop  front,  painted  up  the  words 
"  8.  Pottage,  from  Hoohham  and  FoUage^  The  words  **  from  "  and 
''  and  "  were  in  small  capitals ;  but  the  words  ''  8.  Pottage,**  ^  Hook- 
ham,**  and  *'  Pottage,**  were  all  in  large  Roman  capitals,  **  8.  Pot- 
iage  "  being  rather  larger  than  the  other  two.  The  word  **  Hook- 
ham  **  was  just  over  the  door  of  the  shop.  The  letters  were  gold 
on  a  dark  green  ground ;  the  letters  over  the  Plaintiff's  shop  being 
gold  on  a  red  ground. 

.  The  Plaintiff  immediately  remonstrated  with  the  Defendant, 
and  threatened  proceedings  against  him,  and  in  May,  1872,  filed 
the  present  bill,  praying  that  the  Defendant  nught  be  restrained 
from  painting  or  otherwise  affixing  the  name  of  the  Plaintiff  on 
or  to  the  door  or  outside  of  the  Defendant's  shop,  or  on  the  bill- 
heads, circulars,  or  advertisements  used  in  his  business,  or  from 
otherwise  using  the  Plaintiff's  name  in  such  a  manner  as  to  lead 
to  the  belief  that  the  Defendant  was  carrying  on  his  former  part- 
nership business  with  the  Plaintiff  or  that  the  Plaintiff  was  in 
any  way  interested  in  the  Defendant's  business. 

The  Plaintiff  moved  for  an  injunction  in  the  terms  of  the  prayer,, 
and  it  was  agreed  that  the  motion  should  be  considered  as  the 
hearing  of  the  cause. 

Evidence  was  produced  on  the  part  of  the  Plaintiff  that  two* 
gentlemen  and  a  little  girl  had  been  misled  by  the  names  or  by 
the  appearance  of  the  shop,  and  had  entered  it  by  mistake  for 
llookham  d  Co*b  shop. 


TQL^TIIL:  GBABGEKT  AFFKAia  l» 

The  Tiee-Ghanedlor  gnnied  the  injimctMm  pnTed,  and  the       L.  JJ. 
Th  fi  iiikBt  ^peeled  from  the  deetsson  (1)l  1972 

iMlcd.    I  am  HftiifiBd  IImI  IUb  D»-     "''''^^ 
G)1S;^  J»e«.  farf«iiiiio»»m«li«ixkiwtDkt 


I  bsve  Bov  to  dead*  AdUai'«  dwpai  he  is  awdoH  to  gel 

r  &e  aniMr  in  vUdi  the  ]fr.  AoUoi^  aBtancn.    Ttecfcie 

(AevMof  thsFtahH  I  tliiiiktiMlHBcdfeiilatodtodBeem; 

nkiiliiiil  todecBiTe,  U  and  iMi^  of  tkil  opinioB,  it  oymoi  lie 

dal  I  ducU  come  to  pamittBd  to  oviaee. 
tke  uileiirai  thai  tlwre  is  an j  in-         TIkb  irilli  npad  to  iht  eaam  vkidi 


Oe  part  of  tbe  IMendutI  ha^  teen   died  i^on  ll»  aoljecl. 

L    V  H  PkobaUj  t^   oB^r  «K  vliidi   las 

ilolead  anj  partioalar  1m»»™;  npon  Una  im- 

tbe  lakfie  into  Ae  dbop  of  Ae  Do-  mediate  ^nesliGn  b  Ikal  of  6fai9 


LvUeitistiMirintailiaBtoso  t.  iS«b&  The  fuMit  cMe  is  lalher 
iaaa  &e  dwp  of  ^bo  Plaintiff— thai  ia  a  atraqer  ow  iv  te  intadHoioe  of 
miBJiBijdonetoAeFdintiff:  Then  Ae  Coart.  Hmr  il  m  alalcd  dni 
aaJaralfhttdteaeBBif^orisitnot?  llriaiir  S  gfaMq^  and  Arir  jwdfr- 
Xf  attoiian  haa  heen  dcawn  to  the  rnmaii^  had  earned  on  hwinnaf  fer 
^ct  tIM  &e  afidavila  are  Bol  very  150jeaEiL  The honae of  hnsineas had 
fltrae^  of  anr  actnal  deueyiion,  and  alvrnja  heen  in  the  Sbrand^  and  too 
A»  is  peifccllt  trae;  hm  there  are  canhaidljaappQeeitpoarihlethaftanT* 
ialthon^theTmaj  body  wishing  to  deal  irilh  Jlimiki  S 
oe  Ae  fifii^  of  the  rTi  aaj  am  \\\  lir  iniifiil  lij  fiiiilm£  !hr 
hiO,  jet  I  ayiathend  it  is  nov  wdl  name  in  Oa/md  Strwd,  vhert  the  I>e^ 
eaKnUUhed  thai  il  is  not  iiiMsmij  to  fmdani  SmtiA^  vho had  heen  in  their 
(rove  ads  of  <lwfft<aM  emftoj,  otiwd  his  dufL    He  pol  up 

If  Aetnde-maikarthenaBieisiaBed  ahmm  pbto  nnds  his  Aop  ninihy 
iaaaeh  n  manner  oicr  a  dMfs  min  «i&  his  on  name  in  anul  letters 
Gkmmyr.SmOk  (2  Dr.  *  Sm.  4T6X  tansfendT.  •'Fkom  Tlbvaftcr^Glm- 
wtidk  «m  AeoHseaomndi  xeliedon  ay'andonthehlindvhidhLheleldovn 
Ijomnae&iv&eFlaintii^asdnlilis  in  wana  veather  there  vm  the  name 
to  deeeiv^  tte  ODOrl  via  "  Fran  nrcsfts*  ^  Olonq^*  and  not 
liL  AH&aecaampraoeed^im      hisovnaame.    An j poaon tikii]^ the 

tronhie   oooU   aee  thai  it  waa  not 

nnd^^GImayof  tte£band;  for 

il ««  of  Oa^md  SineL    Upon  what 

grannd  did  the  Tiee-Ghanacuor  gpani 

tht   mjiiactkm?    Ho  aaja:  *I  am 

L  to  omm  to  the  oondnscn,  cren 

thai  there  VH  no  inlgptinp 

part  of  the  Ifcrfaalsnt  to  do 

,  thai  vhal  he  hM  done  is  calcQ. 

ktod  to  misktti  the  irewrifwn,  en- 

vary,  and  heedkm  portioQ  of  the  pohlic 

into  the  iiii|siamii  thai  the  ihcp  oi 
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L.  JJ.  Mr.  Cotton,  Q.C.,  and  Mr.  E.  CuUer,  for  the  Appellant  :— 

^^  The  Defendant  has  done  nothing  more  than  he  is  entitled  to  do. 

HooKSAH  He  has  a  right  to  state  that  he  was  formerly  in  the  house  of 
FoTTAOB.  EboJcham  dt  Pottage.  He  had  been  for  many  years  manager  of 
""^  that  business,  and  was  probably  better  known  to  the  customers 
than  Mr.  Eookham.  He  had  a  right  to  avail  himself  of  the  position 
which  he  had  so  gained,  and  the  only  course  ^was  to  adopt  the 
words,  ''From  Hookham  &  Pottage!^  To  support  such  an  injunc- 
tion as  this  there  must  either  be  actual  intention  to  deceiye,  or 
such  an  imitation  of  the  FlaintiflTs  trade-name  as  necessarily  leads 
to  deception :  Lee  y.  Hciey  (1)  ;  Williams  v.  OAome.  (2)  In  the 
present  case  the  evidence  of  persons  being  really  deceived  is  most 
trivial. 

Mr.  Olaese,  Q.C.,  and  Mr.  Jackson,  for  the  Plaintiff: — 

It  is  not  necessary  for  us  either  to  prove  cases  of  actual  decep- 
tion, or  that  the  Defendant  is  acting  fraudulently,  if  his  conduct 
manifestly  tends  to  mislead.  By  the  terms  of  the  dissolution  of 
partnership  the  Plaintiff  is  entitled  to  the  goodwill  of  the  old 
business,  and  the  Defendant  has  no  right  to  make  the  public 
think  either  that  his  present  business  is  a  continuation  of  the  old 
business,  or  that  the  Plaintiff  has  any  interest  in  it  The  name 
Hookham  is  the  valuable  name  in  the  business,  having  been  so 
long  known  at  Oxford,  and  that  name  is  placed  in  the  most  pro- 
minent place  over  the  Defendants  door.     The  Defendant  has 


the  Defendant  is  the  shop  of  the  three  peraons,  is  obviously  calcalatcd 
Plaintiffs."  to  deceive  others.  Therefore,  in  my 
Therefore,  looking  at  all  the  circum-  opinion,  what  the  Defendant  has  been 
stances  of  this  case,  and  to  the  manner  doing  is  wrong,  and  he  must  be  re- 
in which  the  Defendant  has  selected  a  strained.  I  must  therefore  grant  a 
shop  close  to  the  Plaintiff's,  I  think  it  perpetual  injunction,  and  order  the 
was  his  duty  to  avoid  anything  that  Defendant  to  pay  the  costs  of  the  suit 
could  be  calculated  to  deceive.  He  has  I  desire  it  to  be  understood  that  I  do 
put  the  name  of  "  Hookham  "  in  such  not  in  the  least  degree  interfere  with 
a  manner  that  it  is  not  only  calculated  the  well-established  rule  that  a  man 
to  deceive,  but  I  think  it  was  intended  having  been  in  the  employ  of  a  trader 
to  deceive.  There  is  evidence,  certainly  of  reputation  is  entitled  in  a  fair  manner 
not  very  strong,  that  three  persons  at  to  say  that  he  comes  from  him. 
least  have  been  deceived.  Now  that  (1)  Law  Bep.  6  Gh.  155. 
which  has  deceived  in  so  short  a  time         (2)  13  L.  T.  (N.a)  498. 
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brought  himself  within  the  decisions  in  Wotherspoon  v.  Currie  (1) ;       l.  JJ. 
Hudwn  V.  OAome  (2) ;  Labouchere  v.  Datuson  (3) ;  and  Qlenny  v.        I872 


Mr.  (kftUm^  in  reply. 

Sib  W.  M.  Jahbs  L  J. : — 

I  quite  agree  with  Mr.  Cotton  that  the  Defendant  had  a  right  to 
state  that  he  was  the  Samud  Pottage  who  was  formerly  manager 
and  afterwards  a  partner  in  the  firm  of  Hookhamrjt  Pottage^  and 
that  he  had  a  right  to  avail  himself^  by  the  statement  of  that  is^\^ 
of  the  reputation  which  he  had  so  acquired.  But  it  is  equally 
dear  to  me  that  he  had  no  right  to  make  that  statement  or  to 
avail  himself  of  that  reputation  in  such  a  way  as  was  calculated  to 
represent  to  the  world  that  the  busioess  which  he  was  carrying  on 
was  the  business  of  Hookham  &  Pottage,  or  that  Ebokham  had  any 
interest  in  it.  The  truth  is,  that  the  question  to  be  decided  is  one 
offset:  whether  the  conduct  of  the  Defendant  was  calculated  to 
mislead  a  casual  passer  by.  The  Vice-chancellor  was  of  opinion 
that  it  was  so  calculated,  and  I  cannot  say  that  I  differ  from  that 
opinion.  As  a  matter  of  fact,  it  appears  to  me  that  the  Defendant 
has  not  taken  the  care  which  he  ought  to  have  taken  to  distinguish 
his  own  name  from  the  name  of  the  partnership,  so  as  to  prevent 
the  public  from  being  misled.  Having  regard  to  the  position  of 
the  name  ^  Hookham^^  and  to  the  fact  that  the  words  **  Hookham  and 
Pottage** aie  in  almost  as  conspicuous  characters  as  ^8.  P4>ttage,**I 
think  tiiat  a  stranger  or  an  undergraduate  who  was  not  acquainted 
with  Hookham^e  shop  would  be  not  unnaturally  misled.  The 
Defendant  might  have  made  his  own  name  Ceit  more  conspicuous 
than  that  of  the  firm,  either  by  making  the  name  of  the  firm  much 
smaller  or  of  a  different  colour;  and  if  he  conld^it  was  his  dntj  to 
do  80,  in  Older  to  make  a  dear  distinction  between  them.  It  is  a 
mere  question  of  fact,  and  I  have  come  to  the  same  conclusion  as 
the  Vice-chancellor,  namely,  that  the  mode  in  which  the  Defendant 
lutt  placed  the  names  over  his  shop  is  calculated  to  deceive  the 

(1)  Law  Bep.  5  H.  U  506.  (3)  Uw  Bep.  13  Eq.  322. 

(2)  39  U  J.  (Ch.)  79.  (4)  2  Dr.  *  Sm.  476.* 


9, 
ForTAni. 
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L.  JJ.      public.    The  Plaintiff  is  therefore  entitled  to  an  injonction,  and 
1872        the  appeal  must  be  dismissed  with  costs. 


V.  Sib  G.  Mellish,  L  J.,  concurred. 


Pottage. 


Solicitors  for  the  Plaintiff:  Messrs.  PoumaU,  San,  Grass, dt  Knoit. 
Solicitors  for  the  Defendant :  Messrs.  J.  d  B.  Ode. 


ujj.  WILKINSON  V.  CLEMENTS. 

1872  [1871    W.    136.] 

Nov,  14, 15.      Specific  Performance — SeparMe  Contract — Agreement  for  BuUding-^Leases. 

C\  agreed  to  let  to  W.  seyeral  plots  of  ground  for  ninety-nme  years,  at  one 
given  rent,  to  be  apportioned  as  thereixiafter  mentioned.  W,  agreed  to  build 
on  plot  P  twenty  bouses,  on  plot  B  eigbt,  on  plot  G  ten,  and  on  plot  T  five ; 
and  it  was  agreed  tbat  a  separate  lease  of  plot  B,  at  a  given  rent,  should  be 
granted  as  soon  as  four  of  the  bouses  on  tbat  plot  and  two  of  the  ten  houses 
on  plot  G  were  covered  in,  and  that  a  separate  lease  of  plot  G  should  be 
granted  as  soon  as  five  of  the  ten  bouses  on  tbat  plot  were  covered  in.  W, 
mortgaged  this  contract  to  the  Plaintiff,  and  afterwards  became  insolvent  The 
Plaintiff  covered  in  the  requisite  number  of  houses  on  plots  B  and  G,  and 
applied  for  leases  of  them,  denying  at  the  same  time  his  liability  to  take 
upon  himself  the  other  parts  of  the  agreement,  upon  the  performance  of  which 
the  granting  of  leases  of  plots  B  and  G  did  not  by  the  terms  of  the  contract 
depend : — 

Hdd,  by  WickenB,  YSj.,  that  the  Plaintiff  could  have  no  reliet,  except  on 
his  assuming  TT.'s  obligations  under  the  original  contract,  and  ttiat  as  the 
Court  could  not  enforce  these  obligations,  relief  could  not  be  granted : 

Hetd,  on  appeal,  that  as  by  the  terms  of  the  contract  the  right  to  have 
leases  of  plots  B  and  G  depended  only  on  conditions  which  had  been  fulfilled, 
the^  Plaintiff,  as  assignee  of  W^  was  entitled  to  have  leases  of  those  plots 
granted  to  him,  without  assuming  WJs  obligations  under  the  entire  contract. 

xHIS  was  an  appeal  by  the  Plaintiff  from  a  decree  of  Vice- 
chancellor  Wiekens  dismissing  his  bill  without  costs. 

An  agreement^  dated  the  21st  of  July,  1869,  was  entered  into 
between  the  Defendant  Clements  of  the  one  part,  and  Edmund 
Wood  of  the  other  part,  the  stipulations  of  which  were  to  the  fol- 
lowing effect : — (1)  That  Clements  should  grant  to  Waady  his  execu- 
tors, administrators,  and  assigns,  and  that  Wood,  his  executors, 
administrators,  or  assigns,  should  accept,  such  distinct  and  separate 
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leases  as  were  thereinafter  mentioned,  of  a  piece  of  ground  at  L.  JJ. 
Turnham  Oreen,  delineated  in  an  annexed  plan,  and  coloured  1S72 
pink,  green,  and  yellow,  for  ninety-nine  years  from  Midsummer  wilkwon 
Dny,  1869,  at  the  rent  of  a  peppercorn  for  the  first  year,  £50  for  ^^•• 
the  second  year,  and  £100  for  eyery  subsequent  year,  the  rents  to  be  ^-^ 
apportioned  in  manner  thereinafter  mentioned,  and  paid  on  the  usual 
quarterly  days.  (2)  That  Wood  should  build  on  the  pink  plot,  on 
the  east  side  of  an  intended  new  road  shewn  on  the  plan,  not  less 
than  twenty  houses,  and  on  the  green  plot,  on  the  west  side  of 
that  road,  not  less  than  seyenteen  houses,  each  house  to  be  of  the 
prime  cost  of  £200  at  least,  and  to  be  of  not  less  than  certain 
dimensions  therein  mentioned.  (3)  That  Wood  would  build  on 
the  yellow  plot  not  less  than  fiye  houses,  such  as  therein  men- 
tioned. (4)  That  each  house  should  be  of  the  prime  cost  of  not 
less  than  £200,  and  should  be  built  of  good,  sound,  substantial 
and  new  materials,  in  a  workmanlike  manner,  and  according  to 
such  plans  and  specifications  as  should  be  approyed  by  Clements 
or  his  sunreyor.  (5)  That  twelye  houses  should  be  finished,  and  fit 
for  occupation,  by  Midsummer  Day,  1870 ;  twelye  more  by  Mid- 
smnmer  Day,  1871 ;  and  the  rest  by  Midsummer,  1872.  (6)  That 
Wood  should  make  the  road,  as  shewn  on  the  plan,  to  the  satis- 
&ction  of  Olemenis'  suryeyor,  and  keep  it  in  repair  till  taken  to 
by  the  parish.  (7)  That  Wood  should  i)iake  all  drainage  and 
sewerage  at  his  own  cost,  and  in  such  a  manner  as  would  best 
serye  the  interest  of  the  estate,  and  to  the  satisfaction  of  Clements' 
soryeyor.  (8)  That  Wood  should  be  entitled  to  two  separate 
leases  of  the  plot  coloured  pink  as'  soon  as  he  had  built  thereon 
and  finished,  ready  for  occupation,  ten  houses  to  the  satisfaction  of 
Gemenis  or  his  sunreyor,  at  the  yearly  rent  of  £25  for  each  plot 
odoored  pink ;  and  two  separate  leases  of  the  plot  of  land  coloured 
green,  as  soon  as  he  had  built  thereon  and  finished,  ready  for 
occupation,  eight  houses  to  the  satisfaction,  &c,  at  the  yearly 
rent  of  £20  for  each  plot  coloured  green ;  and  a  separate  please  of 
the  plot  coloured  yellow,  as  soon  as  he  had  built  thereon  and 
finished  fiye  houses  to  the  satisfaction,  &c.,  at  the  yearly  rent  of 
£10.  (9)  That  the  leases  should  be  prepared  by  the  solicitor  of 
Clements,  his  heirs  or  assigns,  and  be  in  the  form  agreed  upon  by 
Wood  and  Clements,  and  signed  by  them  on  the  execution  of  the 
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L.JJ.      agreement.     (10)  That  the  plans  and  elevations  should  be  sub- 
1872        mitted  to  Clements  or  his  sarveyor  for  approval^  and  his  signature 

WiLrasoN   or  that  of  his  surveyor  should  be  conclusive  of  such  approval. 

Clbmesti.    ^^^^  related  to  fire  insurance.    (12)  reserved  to  Clements  certain 

rights  over  the  road.    (13)  provided  for  Woods'  putting  up  fences 

and  gates  in  front  of  all  the  houses,  building  garden  walls,  &c. 
(14)  That  until  all  the  land  comprised  in  the  agreement  had  been 
demised,  Woodj  his  executors,  administrators,  and  assigns,  should, 
as  to  so  much  of  it  as  should  not  have  been  included  in  any  demise, 
pay  the  rent  agreed,  or  so  much  thereof  as  should  remain  after 
allowing  for  the  separate  rent  or  rents  payable  under  any  lease 
or  leases  which  should  have  been  granted,  and  would  observe  all 
the  covenants  on  the  part  of  Wood,  his  executors,  administrators, 
and  assigns,  contained  in  the  draft  lease  thereinbefore  referred  to, 
so  far  as  they  were  applicable  to  so  much  of  the  premises  as  should 
not  have  been  separately  demised  and  the  buildings  to  be  erected, 
or  which  should  have  been  erected  thereon,  and  the  works  and 
things  to  be  done  or  omitted  with  reference  thereto,  and  that 
ClementSf  his  heirs  and  assigns,  should  have  a  power  of  distress 
for  rent  in  arrear  upon  the  lands  not  demised,  as  if  it  had  been 
reserved  by  a  lease.  (15)  provided  for  reference  of  disputes  to 
the  arbitration  of  the  lessor's  surveyor.  (16)  That  the  agreement 
should  not  operate  as  an  actual  demise.  (17)  gave  a  power  of 
re-entry  for  non-payment  of  rent  in  respect  of  lands  not  actually 
demised,  and  (18)  provided  that  the  lessee  should  not  call  for  the 
lessor's  title. 

The  form  of  lease  referred  to  in  the  agreement  purported  to  be 
a  lease  by  Clements  to  Wood  of  a  piece  of  ground  situate  on  the 
side  of  a  new  street,  intended  to  be  called  BdmontBoad,  at 
Turfiham  Oreen,  as  the  same  was  shewn  in  the  plan  thereon,  and 
all  those  messuages  thereon,  for  the.  agreed  term,  at  the  rent  of 
£  ,  and  contained  covenants  by  the  lessee  that  the  lessee,  his 

executors,  administrators,  and  assigns,  would  forthwith,  at  his  and 
their  own  expense,  complete  and  finish,  fit  for  habitation  and 
use  in  every  respect^,  the  said  messuages  or  tenements  thereby 
demised,  according  to  the  plan,  elevations,  and  specifications 
already  approved  by  the  lessor's  surveyor,  and  would  at  all  times 
during  the  term  bear  and  pay  a  reasonable  proportion,  to  be 
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assessed  by  the  lessor's  surreyor,  of  the  expense  of  supporting,      L.  JJ. 
cleansing,  and  repairing  Belmont  Boad,  and  of  making,  cleansing,       1872 
and  repairing  all  sewers,  drains,  party  walls,  &c.,  nsed  or  capable   Wilkinson 
of  being  nsed  in  common  by  the  lessee  and  the  lessees  of  other    Q^jill^g,j^ 

parts  of  the  estate.    It  contained  no  coyenant  as  to  constructing       

the  road,  or  any  drainage  thereon. 

Wood  commenced  building  on  the  plot  coloured  yellow,  and 
being  in  want  of  money  applied  to  the  Plaintiff,  and  by  an  inden- 
ture dated  the  5th  of  August,  1869,  Wood  assigned  to  the  Plaintiff, 
by  way  of  mortgage,  all  the  right,  title,  and  interest  of  the  mort- 
gagor under  the  agreement,  with  full  power  and  authority  to  do  all 
necessary  acts,  deeds,  and  things  for  obtaining  the  leases  thereby 
agreed  to  be  granted,  and  for  that  purpose  to  use  the  name  of  the 
mortgagor  in  any  suit  or  proceeding  relating  thereto;  to  hold 
the  premises  to  the  mortgagee  for  all  the  residue  of  the  term 
mentioned  in  the  agreement,  subject  to  a  proviso  for  redemption 
on  payment  by  the  mortgagor  of  such  sums  as  should  be  due  from 
him  to  the  mortgagee,  with  interest,  according  to  the  coyenant 
thereinafter  contained.  There  followed  a  coyenant  by  the  mortgagor 
for  payment  of  all  sums  which  should  be  owing  from  him,  with 
interest,  and  a  covenant  to  complete  the  houses,  with  power  to  the 
mortgagee  to  enter  if  the  mortgagor  made  default  in  observing 
any  of  the  covenants  in  the  mortgage. 

The  Plaintiff  soon  afterwards  purchased  from  Wood  and  Clements 
the  plot  coloured  yellow,  with  the  houses  which  Wood  had  built 
upon  it,  and  it  was  absolutely  conveyed  to  the  Plaintiff  by  indenture 
of30thof  April,  1870. 

On  the  same  30th  of  April,  1870,  an  agreement  was  entered 
into  between  Clementa  of  the  first  part,  the  Plaintiff  of  the  second 
part,  and  Wood  of  the  third  part,  which  recited  the  original  agree- 
ment, the  mortgage  and  the  conveyance  of  the  yellow  plot  to 
the  Plaintiff,  and  recited  that  Clements  and  Wood,  with  the  con- 
currence of  the  Plaintiff,  had  agreed  to  make  certain  variations  in 
the  agreement,  and  that  the  Plaintiff  had  agreed  to  join  therein 
for  the  purpose  of  testifying  his  assent  to  the  variations  in  the 
agreement,  but  not  so  as  to  make  himself  responsible  in  respect 
thereof.  The  only  stipulations  which  need  be  referred  to  for  the 
purposes  of  this  report  were :  (4)  That  the  ground  rent  to  be 
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L.  JJ.      received  in  respect  of  the  land  ccdoured  green  on  the  plan  annexed 
1872       to  the  former  agreement  should  be  increased  from  £40  to  £45, 
YTumBov  ^^^  that  £25  thereof  shonld  be  charged  on  such  part  thereof  as 
Cuninrw    ^^  ^^  ^^®  P^  annexed  to  the  second  agreement  coloured  blue, 
—       on  which  eight  houses  were  to  be  built,  and  no  more,  and  the 
remaining  £20  thereof,  on  the  part  thereon  coloured  green,  on 
which  ten  houses  were  to  be  built,  and  no  more ;  and  that  the 
lease  of  the  land  coloured  blue  was  to  be  granted  by  Clements  as 
soon  as  four  of  the  eight  houses  thereon  and  two  of  the  ten  to  be 
erected  on  the  land  coloured  green  in  the  second  plan  were  seve- 
rally covered  in ;  and  the  lease  of  the  land  coloured  green  was 
to  be  granted  as  soon  as  five  of  the  ten  houses  to  be  erected 
thereon  were  covered  in.  (9)  That,  except  as  altered  by  the  second 
agreement,  the  former  agreement  should  remain  in  force. 

On  the  same  30th  of  April,  1870,  Clemenis  signed  and  gave  to 
the  Plaintiff  a  letter : — **  Sir, — ^I  shall  be  willing  to  extend  the 
time  melitioned  in  the  agreement  of  the  21  July,  1869,  from  Mid- 
summer, 1870,  to  Christmas,  1870.** 

By  an  agreement  dated  the  30th  of  June,  1870,  between  Clements 
of  the  first  part,  the  Plaintiff  of  the  second  part,  and  Wood  of  the 
third  part,  it  was  agreed  that  moneys  advanced  and  to  be  advanced 
by  Clements  up  to  a  certain  amount  to  Wood  to  enable  him  to 
complete  thirteen  of  the  houses  on  the  green  and  blue  plots,  with 
interest,  as  thereinafter  mentioned,  should  take  precedence  of  the 
Plaintiff's  security,  and  should  be  repaid  by  Wood,  with  interest  at 
£7  per  cent.,  at  the  time  the  leases  were  ready  for  execution ;  and 
that  if  Wood  was  not  then  prepared  to  pay  the  amount,  and  the 
Plaintiff  should  fail  to  pay  it  for  two  months  after  demand,  the 
amount  of  principal  and  interest  should  be  satisfied  by  increasing 
the  amount  of  ground  rent  to  be  reserved  by  the  leases. 

Woodf  in  the  course  of  1870,  became  insolvent,  and  the  Plain- 
tiff proceeded  with  some  of  the  houses.  On  the  19th  of  October, 
1870,  six  of  the  houses  on  the  green  plot  in  the  second  agreement 
having  been  covered  in,  except  the  back  offices  or  additions  in  the 
rear,  the  Plaintiff  wrote  to  Clements,  asking  him  to  have  the  leases 
prepared.  Afl»r  some  correspondence,  Clements,  on  the  25th, 
wrote  to  say  that  the  lease  of  the  green  plot  would  be  granted  at 
once  when  the  buildings  were  advanced  as  required  by  the  second 
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agieement    On  the  23rd  of  November,  Mr.  Smith,  the  Plaintiff's       L.  JJ. 
solicitor,  wrote  to  Mr.  Avis,  the  solicitor  of  Clements,  for  a  draft  of       1872 
the  lease  of  the  green  plot    In  reply,  Mr.  Avis  sent  a  copy  of  a   whjoksok 
letter  from  CUmetUs,  inclosing  one  of  a  letter  from  GUmenbi  sor-*  qi^e^^kts 
yeyor  to  Wood,  complaining  that  Wood  was  not  proceeding  in        — - 
accordance  with  clauses  4,  1,  and  10  of  the  first  agreement, 
and  declining  to  certify  for  a  lease  unless  Wood  adhered  to  the 
plans  pr^Mtred  for  him,  and  fnlfilled  the  clauses  generally.    On 
the  .12ih  of  December,  1870,  Mr.  BmOk  wrote  to  Mr.  Avis,  repeat- 
ing his  request  for  a  draft  lease  of  the  green  plot,  and  also  asking 
for  a  draft  lease  of  the  blue  plot,  as  the  Plaintiff  would  be  entitled 
to  a  leaseof  it  in  the  course  of  the  week.    On  the  20th  of  Decem- 
ber Mr.  Avis  wrote  to  Mr.  Smith,  stating  that  Clements  had  been 
oyer  the  ground  with  his  suryeyor,  and  found  (1)  that  the  drainage 
and  sewerage  had  not  been  commenced ;  (2)  that  the  rain-water 
pipes  had  not  been  put  up;  (3)  that  three  division  walls  had  not 
been  put  up ;  (4)  that  the  boundary  walls  were  not  finished ;  (5)  that 
the  back  offices  in  the  blue  plot  were  not  finished ;  all  which  things 
he  alleged  must  be  done  before  the  leases  could  be  granted. 

After  some  correspondence  of  rather  a  hostile  character,  the 
draft  leases  were  furnished  on  the  3rd  of  January,  1871.  They 
contained  covenants  to  complete  fit  for  habitation  the  messuages 
tiieieby  demised  (being  seven  on  the  blue  plot  and  six  on  the 
green)  by  Midsummer,  1871,  according  to  the  specification  which 
was  sent  along  with  them ;  and  the  draft  lease  of  the  green  plot 
contained  a  covenant,  on  or  before  Midsummer,  1871,  to  erect, 
complete,  and  finish  fit  for  habitation  four  other  messuages  accord- 
ing to  the  specification.  The  specification,  beside  other  provisions 
to  which  the  Plaintiff  objected^  contained  a  provision  as  to  laying 
down  a  twelve-inch  stoneware  pipe  in  the  roadway,  and  completing 
the  roadway.  Mr.  Smtih  settled  the  draft  leases  and  specification, 
making  the  Plaintiff  liable  for  only  half  the  roadway,  as  the  pro- 
perty demised  lay  wholly  on  one  side  of  the  road,  and  varying  the 
covenant  to  complete  the  fresh  houses  by  Midsummer,  1871,  into 
a  covenant  to  finish  them  forthwith,  on  the  ground  tliat  it  was  now 
impossible  to  complete  them  by  Midsummer,  1871,  and  the  cove- 
nant in  the  signed  form  was  to  finish  forthwith.  On  the  13th  of 
March  the  drafts  were  returned  by  Mr.  Avis  with  a  letter,  refusing 


102  CHANCERY  APPEALS.  [L.  B, 

L.  JJ.       to  assent  to  the  above  alterations.    Farther  correspondence  and 

1872        oommnnications  ensned^  and  on  the  4th  of  April,  1871,  dements 

WiLKiMdOK   vrote  to  the  Flaintifi^  saying  that  if  the  leases  were  not  taken  up 

CLEMiaiTB    ^^^'^  fourteen  days,  he  should  proceed  in  ejectment,  and  that, 

referring  to  the  clause  in  the  original  contract  which  required 

twelve  houses  to  be  fit  for  occupation  by  Midsummer,  1870,  twenty* 
four  by  Midsummer,  1871,  and  the  rest  by  Midsummer,  1872,  he 
should  not  grant  any  further  extension  of  time.  The  parties 
being  unable  to  come  to  any  understanding,  dements,  on  the  6th 
of  May,  1871,  commenced  an  action  of  ejectment,  his  solicitor 
writing  on  the  same  day  to  the  solicitor  of  the  Plaintiff,  saying 
that,  as  the  Plaintiff  declined  to  accept  the  leases  in  the  proposed 
form  or  to  approve  the  specification,  and  as  a  quarter's  rent  was  in 
arrear,  dements  had  instructed  him  to  issue  a  writ  in  ejectment. 
The  Plaintiff  thereupon  filed  the  present  bill,  praying  that  it  might 
be  declared  that  the  Plaintiff,  as  assignee  and  nominee  of  Wood, 
was  entitled  to  leases  of  the  plots  coloured  green  and  blue  in 
the  plan  annexed  to  the  supplemental  agreement  of  the  30th  of 
April,  1870,  together  with  the  houses  or  carcases  thereon,  such 
leases  to  be  according  to  the  form  of  lease  referred  to  in  the 
original  agreement,  at  the  increased  ground  rents  provided  for  by 
the  agreement  as  to  dements  advances,  and  that  such  leases,  and 
if  necessary  a  proper  specification  and  plan  to  be  therein  referred 
to,  might  be  settled  by  the  Court,  the  Plaintiff  offering  to  execute 
counterparts  and  pay  the  ground  rent,  and  that,  so  far  as  necessary 
for  the  purposes  aforesaid,  dements  and  Wood  might  be  decreed 
specifically  to  perform  the  original  agreement  as  varied  by  the 
subsequent  documents,  and  for  all  necessary  inquiries,  and  for  fore- 
closure against  Wood,  and  for  an  injunction  to  restrain  the  actioii 
of  ejectment. 

A  motion  for  injunction  was  ordered  to  stand  over  till  the  hear- 
ing, the  Plaintiff  giving  judgment  in  the  ejectment  to  be  dealt 
with  as  the  Court  should  direct. 

At  the  hearing  on  motion  for  decree,  Vice-Chancellor  Wideens 
dismissed  the  bill  without  costs  (1). 

(1)  1872.  May  29.  The  position,  at  Christmas,  1870,  of 

Sib  John  Wickjcks,  V,C.,  after  shortly  WUkimon,  if  he  stood  in  WootTs  place, 

stating  the  circiunstanccs  of  the  case,  was,  that  the  whole  of  the  agreement 

oontimied : —  was  to  he  performed  hy  him,  but  that 
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Mr.  Karslake^  Q,C^  and  Mr.  Bagthmoef  for  the  Plaintiff,  iu 
SQiqport  of  the  appeal : — 

We  admit  that  where  a  contract  is  one  and  indivisible^  au   Wiucutsok 

If. 

Clemehts. 


iie  mu  eatitled,  before  it  was  per* 
formed,  to  certain  priviJeges  which,  at 
least,  in  the  hands  of  an  a88ig;nee  for 
-value  fiom  him  of  the  lands  actually 
leased,  would  make  the  title  to  those 
•lands  independent  <tf  any  safaseqoent 
fiulnre  by  him  to  do  his  part. 

It  was  indeed  signed  that  the  spirit 
of  the  arrangement  between  Chments 
and  WSkintoi^  was,  as  between  them, 
to  separate  the  green  and  blue  lands 
(which  by  common  consent  were  to  be 
-fint  boilt  upon)  from  the  lest^  so  that 
iri33b'nso»  might  claim  the  leases 
when  part  of  the  agreement  was  per- 
fonned,  without  liability  to  perform 
the  rest  of  it.  But  this  view  sems 
not  maintainable. 

In  genend,  a  mortgagee  by  assign- 
ment, or  any  other  aanguee  of  a  com- 
plete agreement  ci  this  sor^  could 
•«nfofee  no  tenn  agunst  the  lessor 
without  undertaking  to  do  what  the 
asBgnor  had  bound  himself  to  do,  and 
nothing  short  ci  an  express  agreement 
«ottld  reliere  him  from  this.  A  mere 
reference  by  the  lessor  to  the  advan- 
-tagBs  which  the  assignes  might  obtain, 
without  mention  of  the  iiabililies  which 
he  would  incur  by  stepping  into  the 
I's  pboe^  seems  wholly  insnffi- 
for  the  purpose ;  and  this  is  the 
attmoit  of  what  is  to  be  found  here. 

Ko  doubt  ?F0od;if  he  had  completed 
4he  nine  houses  on  green  and  blae, 
•aii|^t  have  got  leases  of  those  lands, 
which  be  could  have  sold  or  mortgiged 
to  FtZMison,  and  wfakh  would  have 
imposed  on  WOkmrnm  no  liability  be- 
yond what  was  actually  to  be  done 
upon  the  lands  leased — for  example,  no 
liability  to  make  the  road  or  to  build 
•on   pink— and   Clemmt$  must   have 

You  VllL  K 


relied  on  Wood  for  the  completion  of 
this  latter  part  of  his  contract;  but 
this  was  not  the  course  which  things 
took. 

The  only  title  of  WUkinmm  was 
under  the  assignment  by  Wood  oi  tlie 
whole  of  the  ocmtract^  and  Wood  wau$ 
treated  by  both  parties  as  having 
dropped  out  of  si^t  in  August  or 
September,  1870,  leaving  Wiikinwn  in 
his  place. 

The  mode  in  which  the  pink  land  is 
dealt  with  in  the  subsequent  corre- 
spondence is  an  illustration  of  this.  It 
would  seem  to  follow,  as  already  men- 
tioned, that  WUknuon  could  not  claim 
the  blue  and  green  leases  except  on 
condition  of  assuming  all  WoocCs  lia- 
bilities under  the  agreement  How  this 
should  have  been  done  in  point  of  form 
might  have  been  doubtfuL 

Clements  was  entitled,  before  graut- 
ing  the  blue  and  green  leases,  to  some 
express  recognition  by  WUkuuon  of 
an  equitable  liability  which  WWdnaon 
would  come  under  by  daiming  it  He 
vras  not  entitled  to  have  any  stipula- 
tions inserted  in  the  leases,  except  those 
affecting  the  lands  leased,  since  the  ex- 
press object  of  the  contrsct  for  anti- 
cipated leases  was  to  separate  the 
leased  lands  from  the  rest;  or  even, 
perhaps,  to  a  coyenant  by  WHkinton^ 
since  the  original  agreement  was  not 
under  seaL  No  wonder  that  when 
WUkineon  claimed  the  leases  of  blue 
and  green,and  an  attempt  was  made  to 
provide  for  the  righta  of  the  parties  by 
stipulations  in  them,  difficulties  arose 
which  proved  insoluble.  In  their  con- 
tentions as  to  these,  both  parties  sec^ 
to  me  to  have  misunderstood  their 
positionf.     Who  was  right  and  who 

1 


104 


GHANCERT  APPEALS. 


[L-R, 


L.JJ. 
1872 


WiLKlHBON 

n, 

CLEMBm. 


assignee  who  stands  in  the  place  of  the  contracting  party  cannot 
obtain  specific  performance  of  part ;  but  if  the  parties  hare  made 
the  contract  diyisible,  the  assignee  may  divide  it    In  the  present 


was  wrong  upon  this  spedal  point,  is  not 
now  of  importance.  I  think  it»  how- 
'  ever,  clear  that,  by  the  discussion  as  to 
the  leases  and  what  took  place  during 
it,  Clemmti  waived  any  right  to  insist 
on  the  exact  times  of  completion  which 
were  mentioned  in  the  contract.  And 
having  wdved  one,  viz.,  that  which  re- 
quired six  houses  to  be  completed  and 
fit  for  occupation  at  Christmas,  1870, 
he  was  not  entitled,  I  think,  to  an- 
nounce on  the  Slst  of  March,  1871, 
when  it  was  too  late  to  complete 
eighteen  houses  by  Midsummer,  that 
he  would  insist  on  this  being  done. 
Time  may  be  prima  facie  of  the 
essence  of  a  contract  like  this,  and  a 
waiver  of  it  as  regards  one  date  might 
not  in  all  cases  waive  it  generally ;  but 
here,  where  Clements  had  held  out 
that  the  leases  should  be  granted,  and 
encouraged  Wtlkineon  to  go  on  after 
he  knew  that  the  required  six  houses 
would  not  and  could  not  be  completed 
at  Christmas,  he  could  not  fairly  give 
such  short  notice  that  he  should  stand 
on  his  strict  rights  as  to  the  second 
term. 

Therefore,  when  the  bill  was  filed  the 
rights  of  the  parties  were  these :  YFi7- 
hinsoUf  supposing  the  evidence  to  shew 
that  nine  houses  had  been  covered  in, 
was  entitled  to  leases  of  green  and  blue 
containing  no  stipulations  except  those 
as  to  what  remained  to  be  done  on 
these  particular  lands ;  but,  as  a  condi- 
tion of  getting  them,  he  was  bound  to 
assume  Wood's  liability  for  the  per- 
formance of  the  rest  of  the  agreement, 
including  the  making  of  the  road  and 
the  building  on  pink,  and  Clements 
could  not  refuse  the  leases  on  the 
ground  that  six  houses  had  not  been 


completed  fit  for  occupation  at  Christ- 
mas, 1870,  or  that  it  was  impossible  to 
complete  eighteen  houses  fit  for  ooca- 
pation  by  Midsummer,  1871,  although 
he  was  entitled  to  a  guarantee  by  WU^ 
1cin$on  for  the  completion,  not  only  of 
the  eighteen  houses  on  blue  and  green, 
but  of  the  twenty  to  be  built  upon  the- 
pink,  and  of  the  road,  within  a  reason- 
able time. 

Under  these  circumstances  Clements- 
brought  ejectment  to  determine  the 
agreement  altogether;  the  pretext  was 
that  there  was  rent  unpaid ;  but  I  am 
convinced  that  this  was  not  the  ground 
on  which  the  ejectment  was  really 
brought 

On  the  case  stated  above  the  Plain- 
tiff would  seem  to  have  fair  ground  or 
complaint,  and  this  Court  would  dedre- 
to  aid  him  if  possible;  but  relief  in 
equity  could  only  be  given  on  his- 
assuming  Woad^s  liabilities — amongst 
others,  that  of  building  on  pink  aooori- 
ing  to  plans  to  be  submitted  to  and  ap- 
proved of  by  the  surveyor  of  Clements — 
and  this  Court  could  not  enforce  spe- 
cific performance  in  his  favour  unless- 
it  could  see  a  mode  of  enforcing  thi& 
liability. 

This  seems  to  be  clear  on  principle,, 
and  also  conformable  to  Oervais  v^ 
Edwards  (2  D.  &  War.  80)  and  Offden 
V.  Foesiek  (4  D.  F.  &  J.  426),  both 
cases  of  the  highest  authority,  and  the 
latter  of  peculiar  importance^  because  it 
was  decided  after  Lumley  v.  Wagner^ 
which  might  have  been  thought,  not- 
withstanding the  express  disclaimer  of 
Lord  8t  Leonards^  to  qualify  what  was 
laid  down  by  the  same  learned  Judgie 
in  Oervais  v.  Edwards.  Kow,  accord- 
ing to  Brace  ▼.  Wehnert  (25  Beav.  348X 
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case  Wood  could  haye  insisted  on  separate  leases  of  the  bine  and       L.  JJ. 
green  plots  before  he  had  performed  the  rest  of  the  contract^  and       is72 
so  can  the  Plaintiffi    The  Yice-Chancellor  was  in  our  favonr  on 
the  qnestion  of  fact^  whether  the  houses  were  covered  in  within    ^    *' 
the  meaning  of  the  contract    If  the  Yice-Chancellor  is  right  in 
his  view  of  the  law,  the  whole  system  of  contracts  for  building 
leases  will  be  npset     Oxford  y.  Provand  (1)  is  in  our  fSetyonr,  and 
Ogden  y.  Fosaiei  (2)  is  inapplicable,  for  there  the  contract  was  not 
made  separable. 

Mr.  Cheene,  Q.C.,  and  Mr.  Oraham  Bastings^  for  the  Respondent 
Clements: — 

We  do  not  rely  on  Ogden  y.  Fomdk^  which  we  admit  to  be 
distingaishable,  but  we  do  rely  on  Oervais  y.  Edt€afd$  (8),  which 
is,  we  sabmity  precisely  in  point.  The  agreement  was  one  com- 
plete thing,  and  the  Court  will  not  enforce  any  part  of  it  in  favour 
of  the  Plaintiff  when  it  cannot  force  him  to  perform  his.  part : 
Skodfcer  v.  Wedderbum  (4) ;  and  spedfio  performance  of  an  agree- 
ment to  build  cannot  be  decreed :  Brace  v.  Wehnert  (5).  It  is 
tine  that  in  some  cases  the  Court  will  oblige  a  party  to  enter  into 
a  covenant  to  do  certain  acts,  though  it  could  not  decree  him  to 
do  the  acts;  but  that  doctrine  does  not  apply  where  the  party 
seeking  relief  is  repudiating  part  of  the  agreement  There  is  no 
authority  in  support  of  the  proposition  that  an  assignee  of  a  con- 
trsct  can  get  any  relief  here  if  he  repudiates  part  of  the  contract. 
The  evidence  shews  that  the  rain-spouts  were  not  set  up  in  time, 


t  fiabiiity  such  u  that  of  boilding  on  must  be  dismissed  as  against  Clements^ 

tha  pink  pbt  (I  say  nothing  of  the  but  necessarily  without  costs.    If  the 

iQsd  and  sewers)  is  unenforceable  in  Flainti£f  has  a  right  to  relief  elsewhere, 

eqidty.     It  does  not  appear  that  any-  he  will  be  at  liberty  to  pursue  it.    I 

tUng  which  took  place  can  be  con-  determine  nothing  for  or  against  bis 

ildeied  as  an   implied   approval   by  right  in  this  respect    As  against  TFooc^, 

(%mmUa  or  his  smreyor  of  the  plans  the  PLuntiff  is  entitled  to  the  ordinary 

kg  those  buildings.  foreclosure  decree  if  he  thinks  it  worth 

It  follows  that  the  Court  can  only  while  to  take  it. 
give  vdief  to  Wilkinwon  on  conditions         (1)  Law  Rep.  2  P.  G.  135. 
of  idueh  it  cannot  compel  the  per-         (2)  4  D.  F.  &  J.  426. 
fiormanoe  by  him,  which  is  tantamount         (3)  2D.&  War.  80. 
to  nyu^  that  it  can  give  him  no  re-         (4)  8  K.  &  J.  393. 
lief  at  alL    The  result  is,  that  the  bill         (5)  25  Bear.  848. 
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L.  JJ.      and  that  houses  are  not  considered  "  ooveied  in  ^  until  the  spouting 
1872       is  complete. 

Sib  W.  M.  Jambs,  LJ.  :— 

This  is  an  appeal  from  a  decree  of  the  Vice-Chancellor  Wickens 
dismiBsing  the  Plaintiff's  bill  without  costs.  The  judgment  of  the 
yice-Chancellor  proceeded  upon  one  ground,  an  important  ground, 
as  applicable  to  this  particular  kind  of  contract '  But»  independ- 
ently of  that  ground,  other  defences  were  taken  by  the  evidence, 
there  being  no  pleadings  except  the  bilL  I  think  it  proper  to 
deal  first  with  a  defence,  which,  if  true,  would  have  been  a  com- 
plete defence  to  the  bill,  namely,  that  the  buildings  were  not 
covered  in  by  the  time  and  in  the  manner  which  were  required 
by  the  agreement  before  the  lease  of  this  particular  part  of  the 
property  should  be  granted.  The  only  evidence  in  support  of  this 
defence  is  that  there  were  not  water-pipes  put  up,  and  evidence  is 
givea  by  several  surveyors  that  water-pipes  ought  to  be  put  up 
before  a  house  can  be  said  to  be,  strictly  speaking,  **  covered  in." 
What  that  amounts  to,  whether  it  is  anything  more  than  the  mere 
trivial  expense  of  pence  or  shillings,  is  not  stated.  It  is,  however, 
reasonably  clear  that  a  water-pipe  to  a  cottage  costing  £200  must 
be  a  matter  causing  only  a  trifling  expenditure,  much  too  trivial, 
I  think,  to  afford  a  ground  for  saying  that  a  builder  who  had 
omitted  it  had  not  completed  his  contract  for  the  present  purpose. 
It  might  almost  as  well  be  said  that  if  a  slate  had  been  blown  off 
the  houses  were  not  covered  in.  On  the  other  hand,  a  great 
number  of  witnesses  say  that  the  houses  were  covered  in  ^  accord- 
ing to  the  plans."  They  do  not^  indeed,  apply  themselves  directly 
to  the  question  of  the  water-pipes ;  but  they  have  not  been  cross- 
examined.  It  is^  moreover,  quite  clear,  from  the  specification  sent 
in  on  the  3rd  of  January  by  the  Defendant's  surveyor  to  the 
Plaintiff,  that  the  houses  were  then  treated  as  covered  in,  although 
no  water-pipes  were  then  fixed,  and  that  the  surveyor,  who  is  the  b^ 
witness  as  to  what  was  understood  between  themselves  as  to  cover- 
ing in,  does  not  in  any  way  say  that  the  buildings  were  not 
covered  in  at  that  date.  I  think,  therefore,  there  is  no  weight  in 
this  objection. 
It  is  then  said  that  it  would  be  utterly  impossible  to  perform 
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this  agreement,  because  it  proyided  that  the  buildings  were  to  be      L.  Jj. 
according  to  the  plans  and  specifications  that  were  to  be  submitted       1872 
to  the  surveyor  and  approved  of  by  him,  and  that  such  plans  and    wilkikbon 
specifications  were  not  submitted  and  approved.     The  surveyor    cj^g„„ 
says  that  a  plan  was  submitted  to  him  by  Wood,  upon  which  im-       — 
proved  plans  were  subsequently  prepared  by  him   and  copies 
furnished  to  Wood,  and  that  the  houses  which  have  been  in  part 
erected  are  in  accordance  with  such  plans.     If  there  was  any 
default  on  the  part  of  the  Plaintiff  or  Wood  as  to  sending  in  plans 
and  specifications^  it  was  committed  at  the  very  beginning,  and 
not  only  did  the  Defendant  allow  the  building  to  go  on,  but  he 
superintended  it,  and  was  party  to  an  arrangement  by  which  the 
benefit  of  the  agreement  was  assigned  to  the  Plaintiff  by  way  of 
security;  and,  by  a  tripartite  arrangement  between  Wood,  the 
Plaintiff,  and  Chments,  the  Defendant,  Clements  himself  advanced 
money  and  took  a  security,  for  which  he  obtains  precedence  over 
the  PlaintiflTs  security  upon  these  very  houses,  which,  of  course, 
therefore,  must  be  understood  to  have  been  built  to  his  satisfaction. 
The  only  object  of  the  stipulation  that  plans  and  specifications  are 
to  be  sent  is,  that  the  ground  landlord  may  have  sufficient  control 
over  the  nature  of  the  buildings,  and  as  he  has  practically  ap- 
proved what  has  been  done,  I  am  of  opinion  that  he  has  entirely 
waived  the  stipulations  as  to  plans  and  specifications. 

The  question  then  resolves  itself  into  this,  Is  the  decision  of  the 
Vice-Chancellor  correct  that  the  Plaintiff,  being  assignee  of  the 
whole  of  the  contract,  is  unable  to  obtain  specific  performance  in 
this  Court  without  putting  himself  under  an  obligation  to  perform 
the  whole  of  what  the  agreement  bound  Wood  to  perform  ?  I  am 
of  opinion  that  there  is  no  authority,  and  I  am  unable  to  find  any 
principle,  for  imposing  that  term  as  a  condition  precedent  upon  a 
person  in  the  Plaintiff's  position  in  respect  of  a  contract  of  this 
kind.  The  contract  is  made  in  its  terms  a  divisible  contract.  It 
is  made  separable  with  respect  to  the  leases,  and  it  is  so  made, 
as  it  appears  to  me,  for  the  very  purpose  of  avoiding  the  applica- 
tion of  any  such  rule.  In  truth,  if  that  rule  were  held  to  apply 
in  this  case,  all  contracts  of  this  nature  would  come  to  an  end — 
a  landlord  could  not  enter  into  a  bmlding  agreement  of  this  kind 
with  any  chance  of  its  being  carried  into  effect    It  is  well  known 
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L.  JJ.  that  a  builder  is  seldom  a  person  with  money  enough  to  complete 
1872  the  whole  of  the  buildings  which,  by  a  contract  of  this  sort,  he 
Wiuomnr  undertakes  to  erect ;  in  order,  therefore,  to  enable  him  to  raise 
funds  for  the  purpose,  the  contract  is  made  divisible,  and  provides 
that  as  soon  as  he  has  built  to  a  certain  extent  on  certain  portions 
of  the  land,  he  shall  have  separate  leases  of  them,  which  he  can 
take  into  the  market  for  the  purpose  of  raising  money  to  enable  him 
to  complete  the  rest  of  the  contract ;  that  as  soon  as  he  has  built 
upon  other  portions  he  shall  have  a  lease  of  them ;  and  that  when  he 
has  completed  the  whole  he  shall  have  leases  of  the  remaining  part, 
all  distinct  and  separate  leases,  the  lessees  in  which  would  be  under 
no  obb'gation  whatever  to  perform  the  obb'gations  of  the  others. 
Then  it  appears  to  me  if  Wood  had  come  here  and  said,  ^  I  have 
completely  covered  in  the  buildings  on  the  green  and  blue  plots 
according  to  the  terms  of  the  contract,  and  I  am  now  entitled  to 
have  leases  granted  to  me  of  those  plots,"  it  wduld  have  been  no 
answer  to  him  to  say,  **  We  do  not  know  whether  you  will  ever  per- 
form the  rest ;  we  cannot  grant  specific  performance  of  this,  as  we 
are  unable  to  grant  specific  performance  against  you  of  that  part 
whidi  remains  unperformed."  This  would  be  entirely  inconsistent 
with  the  true  meaning  of  the  parties,  which  was  that  he  was  to 
have  leases  of  those  plots  as  soon  as  he  had  covered  in  the  houses 
on  them,  whether  anyt.hing  could  or  could  not  be  done  as  to  the 
other  parts.  If  such  would  have  been  WoocCb  position,  is  the 
Plaintiff  in  any  worse  position  ?  I  am  of  opinion  that  as  soon 
as  Wood  was  entitled  to  a  lease  of  a  particular  plot  he  could  have 
assigned  that  right  to  the  Plaintiff,  and  he  might  have  made  a 
separate  assignment  to  somebody  else  of  his  right  to  a  lease  of  a 
second  part  and  have  retained  the  third  part  to  himself.  If  he  had 
done  that»  it  would,  as  it  seems  to  me,  have  been  impossible  to  say 
that  specific  performance  is  not  to  be  granted  to  the  assignee  of 
part,  because  he  does  not  take  upon  himself  to  perform  the  whole 
residue  of  the  original  agreement  It  appears  to  me  that  if  Wood 
had  performed  the  conditions  as  to  these  plots,  he  would  have 
been  in  a  position  to  ask  for  specific  performance  as  to  them,  and 
could  have  been  put  on  no  new  terms  or  conditions  whatever  with 
respect  to  the  residue ;  and  if  the  Plaintiff  had  filed  this  bill  in  the 
name  of  Wood,  which,  it  appears  to  me,  he  might  very  well  have 


VOL.  VIIL]  CHANGEBT  APPEALS.  109 

^one  under  the  power  of  attorney  given  to  him  in  his  mortgage       L.  JJ. 
deed,  asking  the  landlord  to  grant  a  lease  to  WUkimon  as  the       1872 
nominee  of  Woody  it  would  be  no  answer  to  say,  ''You,  Wood,   wduuhbon 
have  entered  into  an  agreement  with  Wilkinson,  by  which  he  may    Qj^Jl^g^n^ 

be  entitled  to  the  whole  agreement ;  «.and  I  will  not  do  anything        

until  WSkimon  has  put  himself  in  some  way  in  your  place."  That 
would  have  been  no  answer,  any  more  than  it  would  have  been  an 
answer  to  an  action  at  law  in  the  name  of  Wood  for  breach  of  the 
undertaking  of  the  landlord  to  grant  a  lease.  It  cannot  make  the 
slightest  dififerenoe  what  the  form  of  agreement  was  between  Wood 
and  WUkimon,  that  being  a  matter  with  which  Qementa  really  had 
nothing  whatever  to  do.  Wood  and  WUhin&on,  the  day  before  the 
bill  was  filed,  might  have  altered  the  whole  arrangement  as  to  the 
mortgage,  and  confined  it  to  this  specific  portion.  If  so,  the  land- 
lord could  not  have  said,  **  No  doubt  at  present  you  are  only  assignee 
of  part,  but  there  was  a  time  at  which  you  were  assignee  of  the 
whole ;  and  if  you  had  been  assignee  of  the  whole,  and  had  sued  as 
such,  I  could  have  insisted  upon  your  entering  into  some  under- 
taking or  agreement  to  perform  the  covenants ;  and  because  that 
once  existed,  I  say  you  have  no  right  to  go  to  your  mortgagor  and 
try  to  put  yourself  in  the  position  of  assignee  of  part**  It  appears 
to  me  that  this  would  have  been  perfectly  idle.  No  injury  is  done 
to  the  ground  landlord  by  treating  the  contract  as  separable ;  he 
has  got  a  particular  portion  of  his  property  covered  with  houses, 
finished  to  a  certain  extent,  and  he  will  have  a  lessee  of  those 
houses,  who,  having  laid  out  money  already  to  a  considerable 
.amount  upon  them,  will,  for  his  own  sake,  be  anxious  to  complete 
them,  and  make  them  fit  for  habitation,  and  will  be  bound  to  pay 
him  the  ground  rent.  With  regard  to  the  remaining  ground,  he 
stiU  retains  exactly  the  same  right  he  had  under  the  agreement, 
that  is  to  say,  he  has  got  the  right  against  Wood  which  he  always 
had ;  and  I  cannot  find  any  obligation  or  condition  implied  in  this 
contract,  that  if  the  intended  lessee  shall  assign  to  anybody,  that 
assignee  shall  enter  into  a  distinct  and  separate  agreement  and 
<x>venant  on  his  part  to  perform  the  whole  agreement.  Wood 
remains  liable  to  perform  it  as  to  the  rest  of  the  property ;  if  he 
•does  not  perform  it,  the  landlord  gets  the  property,  and  in  this  case 
he  has  got  possession,  which  he  will  retain  because  WiOcinson  does 
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L.  JJ.      not  seek  to  interfere  with  it.    That  being  so,  I  di£Eer  from  the- 
1872       Yioe-Chanoellor  in  the  ground  of  his  decision,  and  I  hold  that  the- 
Wiumracnr    Plaintiff  was  entitled  to  specific  performance  of  the  agreement^  so 
GLrauom.    ^^^  ^  ^^  relates  to  the  distinct  leases  of  these  two  particular 
—        portions  of  ground  upon  which  he  has  built  the  houses,  and  that  he^ 
was  not  required,  in  order  to  entitle  him  to  that,  to  enter  into  any 
agreement  or  obligation  or  undertaking  of  any  kind  to  take  upon, 
himself  the  liability  of  Wood  with  respect  to  the  remaining  part  of 
the  property.    It  appears  to  me  that  the  cases  which  have  been 
cited,  and  which  are  to  this  effect^  that  if  the  thing  must  be  per- 
formed at  all,  it  must  be  performed  in  Mo  by  this  Court,  can 
haye  no  application  to  an  agreement  like  this,  which  in  its  very 
terms,  and  from  its  very  nature,  contemplated  successiye  perform- 
ances of  successiye  parts  independently  of  one  another. 

I  am  of  opim'on  that  the  Plaintiff  is  entitled  to  a  decree  for 
specific  performance,  with  a  declaration  that  the  clause  as  to  plans, 
and  specifications  has  been  waiyed.  Refer  it  to  Chambers  to  s^ile 
a  lease,  and  the  Plaintiff  must  haye  his  costs  of  suit 

Sir  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion,  and  wish  only  to  add  a  few  words  as- 
to  the  important  question  upon  which  the  Vice-chancellor  has 
decided  this  case.  1  quite  agree  that  as  a  general  rule  all  agree- 
ments must  be  considered  as  entire.  Grenerally  speaking,  the  con- 
sideration for  the  performance  of  the  whole  and  each  part  of  an 
agreement  by  one  party  to  it  is  the  performance  of  the  whole  of  it 
by  the  other,  and  if  the  Court  is  not  in  a  position  to  compel  the 
Plaintiff,  who  comes  for  specific  performanoCi  to  perform  the  whole 
of  it  on  his  part,  the  Court  will  not  compel  the  Defendant  to  per- 
form his  part  or  any  part  of  the  agreement.  As  a  general  rule, 
therefore,  an  agreement  is  entire.  I  can  also  conceive  that  a  Court 
of  Equity  might  treat  an  agreement  as  entire  even  in  cases  where 
a  Court  of  Law  would  say  that  the  performance  of  one  part  is  not 
a  condition  precedent  to  the  performance  of  the  other  part,  because 
the  Court  might  see  that  those  rules  as  to  conditions  precedent,,, 
which  to  a  certain  extent  are  technical,  might  not  meet  the  real 
justice  of  the  case.  But»  on  the  other  hand,  I  do  not  find  it  laid 
down  anywhere  that  it  is  impossible  for  the  parties  so  to  frame  an. 
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agreem^it  that  there  may  be  a  specific  performance  of  part.    For      L.  JJ. 
instance,  if  they  had  said  in  terms,  **  This  agreement  is  to  be  con-       iS72 
stmed  as  if  it  were  three  separate  agreements  for  tiie  several   wajmraoir 
portiona,''  nobody,  I  suppose,  would  doubt  that  the  Court  would    q^J^^^ 

treat  it  as  if  there  Were  three  separate  agreements,  and  would  not       

say,  'If  yon  meant  them  to  be  separate  agreements  you  ought  not 
to  have  put  them  on  the  same  piece  of  paper,  but  on  three  separate 
pieces^**  That  being  so,  it  is  really  a  question  of  construction 
whether  practically  that  is  not  what  the  parties  have  done,  and  the 
Court  ought  to  carry  out  the  agreement  according  to  what  it  sees 
is  really  the  intention  and  object  of  the  parties  in  making  it 

liooking  at  this  agreement,  it  is  in,a  form  not  at  all  unusual  in 
agreements  for  a  laige  amount  of  building  between  a  ground  land- 
lord and  a  builder,  and  it  appears  to  me  that  the  agreement  tiiat 
separate  leases  should  be  granted,  not  at  the  same  time,  bat  at 
different  times,  widi  a  considerable  interval  between  the  time 
when  the  lease  of  one  plot  is  to  be  given  and  the  time  when  the 
lease  of  another  plot  is  to  be  given,  evidently  shews  the  parties 
to  have  contemplated  that  the  houses  were  to  be  built  in  suoc^- 
sion,  and  that  those  on  the  pink  plot  were  to  be  built  last  That 
is  done  that  the  builder  may  have  an  opportunity  of  raising  money 
by  selling  or  mortgaging  a  part  before  he  has  completed  his  agree- 
ment for  the  whole.  That  is  obviously  for  the  benefit  of  both, 
parties,  because  it  is  a  plan  which  makes  it  most  probable  that  the 
builder  who  makes  the  agreement  with  the  ground  landlord  will 
be  enabled  to  fulfil  the  whole  of  his  agreement  If  he  does  not 
fulfil  the  whole  of  it,  at  any  rate  he  will  fulfil  apart  of  it,  and  the 
ground  landlord  will  obtain  what  he  desires  to  obtain,  oamely, 
leases,  with  houses  built  upon  his  land  so  as  to  secure  to  him 
the  ground  rent  When  such  an  agreement  has  been  made,  and 
a  person  who  is  willing  to  advance  money  to  the  builder  for  the 
purpose  of  performing  it,  having  seen  the  agreement  and  seen 
the  object  of  it,  is  willing  to  assist  him  by  lending  him  money  for 
building  hooses  on  some  part,  it  appears  to  me  that  it  would  be 
most  unjust  if,  after  he  had  advanced  his  money  upon  the  footing 
that  there  was  to  be  a  separate  lease  granted  when  a  certain  num- 
ber of  the  houses  were  built,  his  object  were  to  be  defeated,  and 
the  landlord  to  be  held  entitled  to  say,  "  I  shall  not  grant  you  a 
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L.  JJ.  lease  of  that  part  unless  you  will  undertake  to  build  the  whole." 
1872  I  confess  I  do  not  see  how,  if  he  did  give  that  undertaking;  he 
Wn^nraoar  could  even  then  be  entitled  to  the  specific  performance  of  part, 
Glekehtb.  1^>6cause  the  rule,  when  an  agreement  is  really  entire,  is,  that  the 
Court  will  not  perform  a  part  unless  it  can  compel  the  actual  per- 
formance of  the  whole.  Now  it  is  settled  that,  as  a  general  rule,  the 
Court  will  not  compel  the  building  of  houses.  Therefore,  if  this 
were  to  be  treated  as  being  an  entire  agreement,  it  seems  to  me 
that  no  specific  performance  could  be  granted  at  all  until  the  whole 
of  the  houses  had  been  built  That  appears  to  me  entirely  con- 
trary to  the  agreement  of  the  parties,  for  their  intention  appears 
to  me  clearly  to  have  been  that  the  landlord  should  be  compelled, 
as  between  him  and  Wood,  to  grant  a  lease  of  a  part  when  a  suffi- 
cient number  of  houses  were  covered  in  upon  that  part ;  and  that 
being  the  agreement  with  Wood,  why  should  Wood  not  be  able, 
according  to  the  ordinary  rule  of  law,  to  assign,  either  by  way  of 
sale  or  mortgage,  that  part  to  which  he  was  so  entitled,  for  the  pur- 
pose of  raising  money  ?  It  appears  to  me  that  he  must  be  so 
entitled.  How  can  it  make  any  difference  that  in  fact  he  mort- 
gaged the  whole  of  the  agreement  to  the  Plaintiff  instead  of  mort- 
gaging a  part  ?  I  cannot  see  that  it  makes  any  difference.  The 
cases  decide  that  where  an  agreement  is  entire  the  Court  cannot 
grant  any  specific  performance  unless  it  is  in  a  position  to  grant 
specific  performance  of  the  whole,  but  I  do  not  find  any  case  which 
says  that  an  agreement  cannot  be  so  worded  that  a  party  may  have 
specific  performance  of  a  particular  part  of  it,  although  he  has  not 
performed,  and  possibly  never  will  perform,  the  rest  of  it ;  nor  do  I 
find  any  case  which  says  that  an  assignee  may  not  be  in  the  same 
position.  I  therefore  cannot  agree  with  the  judgment  of  the  Vice- 
chancellor,  and  I  think  we  should  do  great  hajm  to  all  parties 
interested  in  such  agreements,  and  especially  to  ground  landlords, 
if  we  held  that  this  agreement  could  not  be  carried  out  according 
to  what  appears  to  me  to  be  the  true  meaning  of  the  parties. 

Solicitors:  Mr.  F.  B.  Smith;  Mr.  K  Avis. 
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I»  re  ASHMEAD'S  TEUSTS.  h.  JJ. 

1872 
He^ransfar  of  Stock  iranrferred  to  Nationfd  Debt  Commimonen — AccumuUUwiis         y^-^ 

-^Legal  HoLder^N<Uional  Dtbt  Act,  1870  (33  <fi  34  Vkt.  c.  71,  8$.  54,  55.  Dee,  10. 

Stock  standing  in  the  name  of  a  deceased  trustee  having  been  transferred 
to  the  Gomniissioners  for  the  Bedaction  of  the  National  Debt,  a  person 
claiming  to  be  the  legal  personal  representative  of  the  beneficial  owner  peti- 
tioned for  a  re-transfer: — 

Held  (reversing  the  decision  of  MaHns,  ^-C.))  that  an  inquiry,  who  was 
entitled,  could  not  be  directed  in  the  absence  of  the  personal  representative  of 
the  trustee : 

Etid^  also,  that  ^  claimant  who  establishes  his  claim  has  no  title  to  any 
accnmulations  arising  from  the  investment  of  the  dividends,  his  right  being 
to  have  the  stock  re-transferred  and  the  amount  of  unpaid  dividends  paid  to 
him  in  cash,  without  interest. 

IHIS  was  an  appeal  by  the  Attorney-Greneral  and  the  Commis- 
sionen  for  the  Bedaction  of  the  National  Debt  from  an  order  of 
Yice-ChanceUor  MoHm. 

Charles  Ashmead^  by  his  wiU,  dated  the  5th  of  December,  1840, 
bequeathed  a  leasehold  house  to  the  Petitioner,  WiUiam  Ashmead, 
and  0,  B.  Ashmead,  upon  trust  to  sell  and  invest  the  proceeds  in 
the  GoTemment  funds,  and  during  the  life  of  his  daughter  Miza 
Maria  to  pay  the  dividends  to  her  for  her  separate  use;  and  after 
her  decease,  then,  subject  to  any  life  interest  which  she  might  give 
to  any  husband  surviving  her,  under  a  power  given  her  for  that 
purpose,  the  testator  directed  the  trust  funds  to  be  held  in  trust  for 
all  the  children  of  his  daughter  who  should  attain  twenty-one,  and 
in  default  of  such  children,  in  trust  for  his  sons,  Charles  B.  Ash- 
mead  and  W.  J.  Ashmead,  their  executors,  administrators,  and 
assigns,  to  be  divided  between  them ;  or  if  one  of  them  should  be 
dead  at  the  decease  of  his  daughter  and  failure  of  her  issue,  then 
to  the  survivor.  And  the  testator  gave  the  residue  of  his  personal  * 
estate  and  effects  to  the  Petitioner  and  G.  B.  Ashmead  upon  trust 
as  therein  mentioned,  and  appointed  them  executors  of  his  will. 

By  a  codicil  dated  the  4th  of  April,  1844,  the  testator  revoked 
the  appointment  of  the  Petitioner  as  one  of  the  trustees  and  execu- 
tors of  his  will,  and  appointed  his  son-in-law,  F.  Tredon^  to  be  a 
trustee  and  executor  in  the  place  of  the  Petitioner. 
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L.  jj.         Tbe  testator  died  on  the  15th  of  April,  1844,  and  his  will  was 

1872       proved  by  both  his  executors,  who  sold  the  leasehold  house  and 

^       invested  the  proceeds  in  the  purchase  of  £2313  lis.  9d.  £3  per 

A^>«^'«    Cent  Annuities. 

—  The  testator's  daughter  married  F.  Pregtan  in  July,  1841,  and  by 

her  will,  dated  the  8th  of  October,  1845,  she  gave  h^r  husband  a 

life  interest  in  the  fund,  and  appointed  him  her  sole  executon 

In  1849  F.  Predon  and  his  wife  went  to  Auriralia.  Tbe  wife 
died  in  July,  1853,  without  leaving  issue. 

Oeorge  B.  Ashmead  died  in  September,  1859,  leaving  J^.  Prabm, 
his  co-trustee,  surviving.  F.  Preston  married  again  in  Augost^ 
1861,  and  by  his  will,  dated  in  1860,  he  appointed  his  wife  his 
executrix.  In  1861  J^.  Preshn  sold  out  £500  from  the  settled 
fund  for  his  own  use,  which  reduced  the  amount  of  stock  to 
£1813  14s.  9d.  F.  Preston  died  in  January,  1863,  at  Adelaide,  and 
his  will  was  proved  by  his  widow  mAtutralia  in  March,  1872 ;  bat 
no  representation  had  been  taken  out  to  him  here. 

The  testator's  sons,  Charles  B.  Ashmead  and  W.  J.  Ashmead,  had 
died  intestate,  and  letters  of  administration  had  been  granted  in 
both  cases  to  the  Petitioner. 

No  dividends  had  been  received  upon  the  £1813  14«.  9d.  annni- 
ties  since  the  year  1861,  and  the  stock  had  been  transferred  to  the 
National  Debt  Commissioners  in  accordance  with  the  5l8t  section 
of  the  National  BAt  Act,  1870. 

The  Petition  prayed  that  the  Bank  of  England  might  be 
ordered  to  transfer  such  stock  into  the  Petitioner's  name,  and 
also  to  transfer  all  investments  arising  from  the  dividends  which 
had  accrued  thereon  since  the  transfer  to  the  Gommissioners,  and 
the  accumulations  thereof,  and  to  pay  over  to  him  any  uninvested 
dividends,  and  that^  if  necessary,  such  inquiries  as  to  the  persons 
entitled  to  the  said  sum  of  bank  annuities  might  be  made,  and 
directions,  given  as  to  the  Court  should  seem  right 

Vice-Chancellor  Malins  (1)  directed  an  inquiry  who  was  or  were 

(1)  1872.  July  17.  ^^^^^  ^^^^^  ^  ^^  ^^^    Tlieiefore, 

Sir  R.  Maunb,  V.C.  :—  if  no  objection  had  been  made,  and  I  had 

This  Petition  is  presented  by  the  every  one  here  legally  and  actually  en- 
person  who,  if  the  statements  in  the  titled,  it  would  be  my  duty  now  at  ones 
Petition  turn  out  to  be  true,  is  abso-  to  make  an  order  to  transfer  the  atock 
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CDtiaed  to  the  £1813  14«.  dcL  Bank  £3  per  Cent  Annuities  stand- 
11^  in  the  names  of  O.  B.  Aahmead  and  F.  PresUm^  and  afterwards 
transferred  to  the  Commissioners  for  the  Bedaction  of  the  National 


L.JJ. 

1872 

Inn 
Abhmkad's 


veeeiTed  hj  the  Comminioners  for  the 
ItedQctiaii  of  the  National  Debt  to  the 
PethioDer.  But  the  legal  penonal  re- 
praeDtatiTe  of  the  soryiying  trustee, 
IMkrick  Prestouy  is  not  present,  and 
the  National  Debt  Conunissioneni  haye 
nSid  before  me  that  I  ought  not  on 
tiiai  account  to  make  a  reference  to 
ChambeiB  to  inquire  who  is  entitled  to 
the  stock.  In  my  opinion  that  is  no 
leasoa  whaterer  for  not  directing  the 
inqiiiiy,  because  the  legal  personal  re- 
pnesentatiye  may  be  constituted  during 
the  inquiry,  and  I  may  haye  it  answered 
tliat  the  person  legally  entitled  is  the 
legal  penonal  representatiye  of  the  sur- 
yiTing  trustee,  and  that  the  Petitioner  is 
the  legal  personal  representatiye  of  the 
two  beneficiaries,  and  is  beneficially  en- 
titled to  the  stock.  If  I  were  to  accede 
toMr.  Eemming^s  argument  there  would 
be  a  delay  of  a  year  in  order  to  get  the 
jvesence  of  the  legal  personal  represen- 
tatiye, and  then  at  the  end  of  the  year 
I  should  be  applied  to,  to  direct  the  in- 
^irnry,  which  I  think  might  just  as  well 
be  directed  now.  I  therefore  haye,  on 
the  one  hand,  the  great  adyantage  of 
pieyenting  delay,  and  I  haye  on  the 
other  hand  the  adyantage  that  it  is  im- 
poMiUe  that  the  inquiry  can  do  any 
Hiisdiief  to  anybody,  because  the  in- 
qmry  will  be  attended  both  by  the  At- 
tmcy-General  and  by  the  Gommis- 
nooers  for  the  Beduction  of  the  National 
Debt.  I  shall  then  haye  the  persons 
before  me,  and  I  shall  be  able  to  make 
an  immediate  order  if  necessary  for  the 
tnutffer,  instead  of  allowing  the  delay 
whidi  would  tak^  place  if  I  adopted  the 
coune  suggested. 

Mr.  Etmming  has  said  that  such  an 
Older  is  never  made  except  in  the  pre- 


sence of  the  legal  peisonal  representa- 
tiye of  the  owner  of  the  stock.  That  is 
not  according  to  my  recollection  or  ex- 
perience, and  it  will  not,  in  my  opinion, 
make  the  least  difierence.  I  do  not 
think  it  is  the  principle  of  the  Ck)urt 
that  it  will  not  make  the  order  except 
in  the  presence  of  the  legal  owner  or  in 
the  presence  of  the  legal  personal  repre- 
sentatiye of  the  owner.  If  this  had  been 
an  application  for  a  yesting  order,  that 
is,  if  the  stock  had  not  been  transferred 
to  the  Commissioners  for  the  Beduction 
of  the  National  Debt,  I  should  haye 
been  able,  upon  these  materials,  to 
make  an  order  yesting  the  stock  in  the 
person  entitled.  If  the  result  of  the 
inquiry  shews,  and  if  it  should  tum 
out  that  this  Petitioner  is  absolutely 
entitled  to  the  stock,  and  that  the  only 
difficulty  in  the  way  is  the  absence  of 
the  legal  personal  representatiye,  I  shall 
then,  under  the  TrutUe  Belief  Aet^  be 
able  to  declare  that  there  is  a  trust,  and 
to  make  a  yesting  order,  and  in  that 
way  the  Attorney-General  will  be  re- 
lieved, and  the  Commissioners  will  be 
relieyed,  of  all  difficulty.  I  think  this 
is  a  clear  case  for  a  reference  to  Cham- 
bers. I  shall  use  the  old  form,  except 
that  I  shall  ayail  myself  of  the  addi- 
tional languaga  of  the  new  statute  of 
1870,  which  includes  the  diyidends  and 
stocks  arising  from  the  inyestment  of 
the  money — because  that  is  what  the 
National  Debt  Commissioners  are  di- 
rected to  hold  for  the  public  subject  to 
the  claim  of  the  owners.  The  inquiry 
win  therefore  be,  who  is  or  are  entitied 
to  the  £1813 14».  9c2.  Bank  3  per  Cent. 
Annuities  standing  in  the  names  of  O, 
B.  Aihmmd  and  F,  Prestcn^  and  after- 
wards transferred  to  tiie  Commissioners 
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L.  jj.  Debty  and  to  the  dividends  which  had  accraed  dae  thereon  since 

1872  July,  1861,  or  shonid  accrue  due  thereon,  and  to  the  stock  arising 

j^  from  the  investment  thereofl    . 

^Tmm*  '^^^  Commissioners  appealed. 

The  SclicUor-Oeneral  (Sir  O.  Jessel)^  and  Mr.  Hemming,  in 
support  of  the  appeal : — 

The  order  cannot  be  made  in  the  absence  of  the  legal  personal 
representative  of  the  person  in  whose  name  the  fund  was  standing. 
A  claimaint  is  first  to  apply  to  the  bank,  and  the  bank,  if  satisfied 
as  to  his  title,  may  re-transfer  to  him ;  if  the  bank  is  not  satisfied, 
he  is  put  to  his  Petition.  Now  no  one  but  a  legal  owner  could 
apply  to  the  bank  for  a  re-transfer.  The  Vice-chancellor  ap- 
pears to  have  misapprehended  Ex  parte  Bam  (1).  That  case 
decided  that  the  eestui  que  trust  must  be  before  the  Court,  not  that 
the  legal  holder  need  not.  Then  the  order  is  wrong  in  dealing 
with  the  accumulations :  56  Geo.  3,  c.  60 ;  33  &  34  Vict  c.  71, 
ss.  54,  55.  There  is  no  difference,  (beyond  mere  verbal  improve- 
ments or  supposed  improvements)  between  the  two  statutes.  The 
Act  of  1870  is  on  this  subject  only  a  consolidation  Act. 

Mr.  Brtshwe,  Q.C.,  and  Mr.  Winffe,  for  the  Bespondent : — 

The  old  Act  only  ordered  payment  of  the  dividends,  but  the 
recent  Act  deals  also  with  the  accumulations.  Edgar  v.  Bey- 
ncUdi  (2)  supports  the  claim.  Then,  as  to  the  necessity  of  having 
the  legal  personal  representative  here,  the  case  is  like  that  of  a 
sole  trustee  out  of  the  jurisdiction,  in  whose  absence  a  vesting 
order  could  be  made.  The  inquiry  ought  to  go  on,  for  the  stock 
cannot  be  received  until  a  legal  personal  representative  is  con- 
stituted, so  no  harm  can  be  done. 

[The  SoUeUor-Qeneral : — ^There  is  no  one  to  check  the  inquiries.] 

The  bank  can  do  [so.    The  observations  of  Lord  Cotteaham  in 

tki  parte  Bam  are  strong  in  our  favour.    In  Ex  parte  QiUdi  (3) 

for  the  Beduction  of  the  National  Debt,     stock   arising    from   the   investment 
and  to  the  idividends  which  have  ac-     thereoC 
crued  due  thereon  since  July,  1861,  or         (1)  3  My.  &  Or.  25. 
shall  accrae  dae  thereon,  and  to  the         (2)  4  Drew.  269. 

(3)  3  Madd.  28 
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an  inqniiy  was  directed  to  ascertam  in  effect  whether  one  of  the  L.  JJ. 

Petitionen  was  the  legal  owner,  and  this  in  the  absence  of  another  1872 

person  alleged  to  be  the  l^al  owner  in  trust  for  the  other  Peti-  '£^ 


Sib  W.  M.  James,  LJ.  : — 

The  first  objection  made  by  the  Appellants  to  this  order  is, 
(hat  it  ought  not  to  haye  been  made  in  the  absence  of  the  legal 
owner  of  the  fimd.  I  am  of  opinion  that  this  objection  is  well- 
Ibonded,  and  that  no  inquiry  onght  to  haye  been  directed  in  the 
absence  of  the  legal  owner,  he  being  the  person  whose  duty  it  is  to 
watch  the  inqnirj  as  to  who  are  beneficially  interested.  The  case 
Ex  forte  Bam  (1)  only  decides  that  tiie  fond  will  not  be  paid  to  the 
legal  owner  in  the  absence  of  the  persons  beneficially  interested. 
As  to  the  accnmnlatbns,  with  all  respect  to  the  Vice-Chancellor, 
I  am  unable  to  see  any  ground  for  holding  that  the  person  who 
estaUishes  his  title  has  a  right  to  anything  more  than  a  re- 
transfer  of  the  stock,  and  payment  of  the  unpaid  dividends.  I  see 
nothing  in  the  Act  of  1870  to  give  him  any  right  to  the  stock  in 
whidi  the  diyidends  have  been  inyested.  Buch  a  right  would  be 
anentirely  new  r^ht — a  title  in  a  creditor  to  inyestments  made  by 
a  debtor  with  the  money  remaining  in  his  hands.  This  would  give 
him  the  profits  of  the  inyestments^  if  good,  without  his  being  liable 
to  loss  if  they  turned  out  unprofitable.  The  order  of  the  Yice- 
GMseelkr  must  be  discharged  with  liberty  to  amend  tiie  Petition, 
and  bring  the  personal  representatiye  of  the  deceased  trustee 
befero  the  Court 

SiE  6.  IfiCTJJigr,  LJ. : — 

I  am  of  the  same  opinion.  I  think  that  sect  54,  if  standing 
alone,  would  not  be  sufficient  to  giye  the  owner  of  the  stock  a 
nglit  to  the  accumulations.  But  if  there  be  any  doubt  upon  that 
seetJon,  it  is  lemoyed  by  sect  55,  which  says  plainly  that  he  is  to 
get  bade  the  stock  and  the  dividends  i^Nm  it,  and  this  is  not 
with  a  title  to  the  accumulations. 


SdicilorB:  Messis.  Bavm  dt  Bradley;  Messrs.  EiwardM^ Loffton, 
(1)  aVj.&Cr.^. 


Tbors 


Aov.  20, 22. 
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i-JJ.  TOREANCE  v.  BOLTON. 

^^^  [1870    T.    68.] 

Vendor  and  Purchaser — Sale  hy  Auction — Misleading  Particulars  of  Sale — 
Conditions  of  Sale  read  but,  not  printed. 

Certain  property  was  put  up  for  aale  by  auction,  and  in  the  particulars 
which  were  adTertised  was  described  as  an  immediate  absolute  reversion  of  a 
freehold  estate  &11ing  into  possession  on  the  death  of  a  lady  in  her  70th  year. 
By  the  conditions  of  sale,  which  were  read  in  the  auction-room  just  previously 
to  the  sale^  but  were  not  printed  or  circulated  among  those  present,  the  pro- 
perty was  stated  to  be  subject  to  three  mortgages.  The  property  was  bought 
by  the  Plaintiff,  who  stated  that  he  was  deaf  and  did  not  understand  that  he 
was  buying  an  equity  of  redemption : — 

Beld^  on  a  bill  filed  by  the  Plaintiff  to  have  the  contract  for  sale  rescinded, 
that  the  description  of  the  property  in  the  particularB  of  sale  was  misleading, 
that  the  onus  was  therefore  on  the  vendor  to  shew  that  the  purchaser  was 
not  actually  misled,  and  that  as  he  had  failed  to  do  so  the  Plaintiff  was 
entitled  to  have  the  contract  rescinded  and  his  deposit  returned. 

The  decision  of  Malins^  Y.C,  afiSrmed. 

There  is  no  general  rule  that  actual  fraud  is  necessary  to  induce  a  Court  of 
Equity  to  rescind  a  contract  for  sale.  The  Court  acts  on  the  same  principle 
in  rescinding  contracts  for  sale  as  in  setting  aside  other  cantracts  and  dealings 
which  it  considers  unconicientious. 

X  HIS  was  an  appeal  from  a  decision  of  Vice-chancellor  Malim  (1). 

The  bill  was  filed  by  Dr.  Torrance,  living  at  Rugibyt  to  be 
relieved  from  a  contract  to  purchase  some  land  from  the  Defen- 
dant under  the  following  circumstances. 

On  the  8th  of  January,  1870,  the  Defendant's  solicitor  inserted 
in  the  Bugby  Advertiser  the  following  advertisement : — 

**  ClifUm^on-Dunnnaref  Wdrmekshire. 
**  Preliminary  Announcement. 
"Mr.  W.  Cropper  will  ofier  for  sale  by  auction  on  an  early 
day  the  absolute  reversion  to  all  that  valuable  freehold  estate 
situated  as  abovCi  and  containing  75a*  2b.  19?.,  or  thereabouts,  now 
in  the  possession  of  Mr.  W.  BuU.  The  reversion  UUb  into  posses- 
sion on  the  death  of  a  lady  now  in  her  seventieth  year.  For 
further  particulars  apply  to  Mr.  Edmund  Harris,  solicitor,  or  to 
the  auctioneer,  Buffhy** 

(1)  Law  Rep.  14  Eq.  124 
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Soon  afterwards  fresh  advertisements  were  issued  in  the  follow-       L.  JJ. 
iug  terms : —  i«72 

'*  (Mifton-an-Dunsmore^  Warunekshire.  Tobiunoe 

«  Valuable  Freehold  Estate.  Bolton. 

"  Mr.  WiUiam  Cropper  begs  to  announce  that  he  is  instructed  to 
offer  for  sale  by  auction  (unless  the  same  is  previously  disposed 
of  by  private  contract,  of  which  due  notice  shall  be  given,)  on 
Tuesday,  the  8th  of  February,  1870,  at  the  Laurence  Sheriff  Arms 
Motd^  Bu^,  at  4  o'clock  in  the  afternoon,  and  subject  to  the  con- 
ditions of  sale  to  be  then  read,  all  that  the  immediate  reversion  in 
fee  simple  of  and  in  all  the  valuable  farm  and  lands,  containing 
75a.  2b.  19p.9  with  suitable  farmhouse  and  buildings  thereon,  situate 
and  being  at  CKftoTHm-Dunsmore  aforesaid,  as  the  same  is  now  in 
the  occupation  of  Mr.  William  BvH  as  tenant  from  year  to  year. 

**  The  reversion  falls  into  possession  on  the  death  of  a  lady  now 
in  her  70th  year. 

**  For  farther  particulars,  and  to  treat  for  the  purchase,  apply  to 
Mr.  Edmund  Harris^  Solicitor,  Bughy. 

•*  Dated  14th  January,  1870." 

The  Plaintiff  read  these  advertisements,  and  in  consequence 
applied  to  Mr.  Eefford,  a  clerk  of  Mr.  Harris,  the  Defendant's 
solicitor,  and  asked  him  for  information  as  to  the  property.  It  was 
asserted  by  Hefford,  but  denied  by  the  Plaintiff,  that  Hefford 
informed  him  of  the  fact  that  the  property  was  mortgaged  to  the 
extent  of  £2499.  There  was  also  a  conflict  in  the  evidence  as  to 
the  real  value  of  the  property,  and  as  to  the  estimate  of  the  value 
given  by  Hefford  to  the  Plaintiff. 

No  further  particulars  of  the  property  were  published,  and  no 
conditions  of  sale  were  issued.  The  auction  was  held  on  the  8th  of 
February,  1870,  and  the  Plaintiff  attended  the  auction.  Before 
the  property  was  put  up,  the  auctioneer's  clerk  read  aloud  the 
particulars  and  conditions  of  sale  from  a  manuscript,  but  no  copy 
of  the  document  was  handed  to  the  persons  who  attended  the  sale. 

The  particulars  as  stated  in  the  document  were  as  follows : — 

'^  All  that  the  immediate  absolute  reversion  in  fee  simple  of  and 
in  all  the  valuable  farm  and  lands,  containing  75a.  2b.  19p.,  with 
suitable  farmhouse  and  buildings  thereon,  situate  and  beiug  at 

You  VIII.  L  1 
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L.  jj.       Cli/tonroitrDunsmore  aforesaid,  as  the  same  is  now  in  the  occupation 
1872        of  Mr.  W.  Bull,  as  tenant  from  year  to  year,  falling  into  possession 
ToBBAKCB    o^  ^^^  death  of  a  lady  now  in  her  seventieth  year.** 

r. 

Bolton.         The  first  condition  of  sale  reserved  the  right  to  the  vendor  or 
his  agent  to  bid  once  for  the  property. 
The  fourth  condition  was  as  follows : — 

''  The  estate,  the  absolute  reversion  to  which  is  the  subject  of 
the  present  sale,  is  subject  to  two  several  mortgages,  created  by 
the  vendor's  predecessors  in  title :  one  for  securing  the  principal 
sum  of  £1500,  and  interest  at  the  rate  of  £4  15s.  per  centum  per 
annum,  and  the  other  for  securing  the  principal  sum  of  £499  and 
interest  at  the  rate  of  £4  lOs.  per  centum ;  and  the  vendor  has  by 
an  indenture  bearing  the  date  of  13th  June,  1869,  charged  the 
reversionary  estate  with  a  sum  of  £500,  and  interest  at  the  rate  of 
£5  per  cent  per  annum.  The  purchaser  shall  take  a  conveyance 
subject  to  the  three  said  several  mortgages,  and  shall  pay  interest 
to  the  mortgagees  on  the  said  principal  sum  of  £500,  from  the  25th 
March  next,  all  interest  on  the  said  sum  up  to  that  day  being  paid 
by  the  vendor.  The  interest  on  the  said  respective  sums  of  .£1500 
and  £499  is  paid  by  the  person  entitled  to  the  rents  and  profits  of 
the  said  estate  for  life.  The  sale  is  also  made  subject  to  any 
claims  made  for  succession  or  other  duty  which  may  arise  on  the 
death  of  the  tenant  for  life." 

The  Plaintiff,  who  was  in  his  seventy-third  year,  and  veiy  deaf, 
was,  as  he  alleged  in  the  bill,  unable  to  hear  the  conditions  dis- 
tinctly, but  believing  them  to  be  merely  of  a  formal  character,  he 
bid  at  the  sale,  and  the  property  was  knocked  down  to  him  at 
£2500.  The  Plaintiff  made  the  first  bid,  which  was  £2000,  and  he 
stated  that  he  did  not  observe  any  one  else  besides  himself  bidding, 
but  the  auctioneer  from  time  to  time  called  out  an  advanced  price, 
whereupon  the  Plaintiff  continued  his  bidding. 

The  deposit  was  not,  however,  in  fact^  paid  till  the  next  day, 
when  the  Plaintiff's  solicitor  called  at  the  office  of  the  Defendant's 
solicitor,  and  gave  him  a  cheque  for  £250.  Before  paying  the 
money  he  was  shewn  a  copy  of  the  conditions  of  sale,  and  at  once 
stated  that  he  believed  the  Plaintiff  did  not  know  that  he  was 
buying  subject  to  incumbrances. 
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On  the  lOtli  of  February,  the  PkintiflTs  solicitor  was  furnished       L.  JJ. 
Tvith  a  copy  of  tho  conditions  of  sale,  and  the  Plaintiff  then,  as  he        1872 

•alleged^  first  became  aware  of  the  effect  of  the  4th  condition,  Tobbance 

On  the  26ih  of  February,  the  Plaintiff's  solicitor  wrote  to  the  bo^tok 

Defendant's  solicitor  the  following  letter : —  

"  Dear  Sir, — I  have  had  a  very  long  interview  with  Dr.  Tor* 
ranee,  who  is  anxious  to  be  released  from  his  contract,  in  conse- 
quence of  the  misapprehension  he  was  under  both  previous  to  and 
^t  the  sale,  as  to  any  incumbrances  being  on  the  property  which 
the  purchaser  would  be  liable  to  pay.  Previous  to  the  sale  Dr. 
Torrance  had  read  only  the  particulars  of  sale,  which  described 
the  property  sold  as  an  absolute  reversion,  whereas  it  turns  out 
that  it  is  only  an  equity  of  redemption  of  and  in  such  reversion. 
Dr.  Torrance  had  not  read  the  conditions  of  sale ;  being  very  deaf 
he  did  not  hear  them  read  at  the  sale,  and  knew  nothing  of  the 
mortgages  mentioned  in  the  fourth  condition,  but  being  misled  by 
the  description  of  the  property  in  the  particulars  of  sale,  he  sup- 
posed be  was  purchasing  the  absolute  reversion  therein  mentioned, 
and  bid  accordingly  for  it,  and  not  for  a  mere  equity  of  redemp- 
tion, subject  to  mortgages  which  would  double  his  purchase- 
money.  He  was  also  induced  to  bid  up  to  the  amount  he  did,  in  con- 
sequence of  a  conversation  he  had  with  Mr.  Hefford  previous  to  the 
sale,  when  he  informed  Dr.  Torrance  that  your  reserve  was  £3000. 
Under  these  circumstances.  Dr.  Torrance  is  desirous  of  having  the 
contract  rescinded  and  his  deposit  returned,  and  is  willing  in  such 
oase  to  pay  all  the  expenses  of  and  incident  to  the  sale." 

The  Defendant  declined  the  offer  contained  in  this  letter,  and 
commenced  an  action  against  the  Plaintiff  on  his  contract,  which 
however  he  afterwards  withdrew;  and  after  some  further  correspon- 
dence the  Plaintiff  filed  the  present  bill  on  the  30th  of  May,  1870, 
praying  that  the  contract  of  the  8th  of  February,  1870,  might  be 
declared  to  be  rescinded,  and  might  be  delivered  up  to  be  can- 
celled, and  that  the  Plaintiff  might  be  declared  to  have  a  lien 
upon  the  Defendant's  interest  in  the  property  comprised  in  the 
«ale  for  the  amount  of  the  deposit  and  the  costs  of  the  suit. 

The  Vice-chancellor  declared  the  Plaintiff  entitled  to  the  relief 
prayed,  and  from  this  decision  the  Defendant  appealed. 

L2  1 
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L.  JJ.  Mr.  PearsoUy  Q.C.,  and  Mr.  NinfferU,  for  the  Appellant : — 

JJJ^  The  onus  is  on  the  Plaintiff  to  prove  that  he  made  the  contract 

ToBBAKCB  under  a  mistake,  which  he  has  failed  to  da  The  Defendant's 
Bolton  witness  swears  that  he  told  the  Plaintiff  that  the  property  was 
subject  to  mortgages.  The  Plaintiff  cannot  complain  if  he  did  not 
nnderstand  the  conditions  of  sale.  He  knew  that  they  were  being 
read,  and  it  was  his  duty  to  listen  to  them,  and  if  necessary,  to 
have  them  explained.  The  evidence  shews  that  it  is  the  custom 
in  that  part  of  the  country  for  conditions  of  sale  to  be  so  read 
without  being  printed,  and  that  custom  is  recognised  in  Lee  v. 
Dawson  (1).  It  is  said  that  the  mortgages  ought  to  have  been 
mentioned  in  the  particulars  of  the  property,  but  it  is  very  usual  to 
mention  incumbrances,  such  as  rights  of  way  or  the  reservation  of 
minerals,  in  the  conditions  of  sale  only.  And  even  if  the  Plaintiff 
had  clearly  proved  that  he  was  under  a  mistake,  the  Court  would 
not  on  that  ground  rescind  the  contract.  For  that  purpose  it  is 
necessary  that  there  should  be  fraud:  Onions  t.  Cohen  (2), 
Suffden's  Vendors  and  Purchasers  (3).  The  case  reUed  on  by  the 
Vice-chancellor  in  his  judgment,  Stanton  v.  TattersaU  (4),  was  not 
a  simple  case  of  mistake.  There  was  an  actual  misdescription  of 
the  property  sold.  It  was  stated  to  be  a  house  in  PaU  MaUy 
whereas  it  was  not  in  PdU  Mall  at  all ;  the  purchaser  therefore  did 
not  get  what  he  bargained  for.  The  price  in  the  present  case  is  not 
preposterous,  and  the  allegation  that  the  vendor  ran  up  the  price 
by  bidding  more  than  once,  is  no  ground  for  setting  aside  the  con- 
tract: Dimmoek  y.  nallett(5).  At  any  rate  the  Plaintiff  delayed 
too  long  before  filing  his  bill.  He  ought  to  have  repudiated  the 
contract  at  once. 

Mr.  Katfy  Q.C.,  and  Mr.  Biffhy,  for  the  Plaintiff,  were  not  called 
on. 

Sir  W.  M.  James,  L. J.  :— 

Since  the  close  of  the  arguments  by  the  Appellant's  counsel  we 
have  had  an  opportunity  of  considering  this  case,  and  we  do  not 

(1)  4  r .  T.  (N.S.)  4G4.  (3)  14  Ed.  p.  244. 

(2)  2  H.  &  M.  364.  (4)  1  Sm.  &  Giff.  529. 

(5)  Law  Rep.  2  Ch.  21. 
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think  it  necessary  to  call  upon  Mr.  Kay  to  say  anything  to  us.       L.  JJ. 
£eing  of  opinion,  as  I  am,  that  the  decree  of  the  yice-Chancellor        1872 
onght  to  be  affirmed,  and  concurring  as  I  do  entirely  in  the  judg-    torkahoe 
inent  which  the  Yice-Chancellor  pronounced,  it  is  not  necessary,  I      ^^^^^ 
think,  to  say  much  by  way  of  reason  for  affirming  that  decision.  — 

I  agree  with  the  Yice-Chancellor  that  the  description  of  the 
property  in  the  particulars  of  sale  was  an  improper,  insufficient, 
and  not  Tery  fair  description.  It  was  not  right  to  describe  as  an 
absolute  reversion,  or  as  an  immediate  reversion,  expectant  on  the 
death  of  the  tenant  for  life,  that  which  was  intended  to  be  offered 
for  sale,  which  was  in  truth  an  equity  of  redemption  in  a  rever- 
sionary interest,  which  was  itself  a  reversionary  interest  in  an 
equity  of  redemption.  Such  a  description,  in  my  judgment,  was 
calculated  if  not  intended  to  entrap— was  calculated  if  not  in- 
itended  to  mislead  persons  who  would  thereby  be  entrapped  into  the 
auction-room.  A  person  reading  such  a  description  as  this,  who 
would  be  disposed  to  invest  in  such  a  property,  would  naturally 
first  of  all  go  and  inquire  what  the  value  of  the  property  was,  and 
Avould  naturally  then  apply  to  an  actuary,  or  some  other  person 
.whom  he  thought  competent  to  give  him  advice  upon  such  a 
subject,  what  was  the  proper  deduction  to  be  made  in  respect  of 
the  outstanding  life  interest.  If  he  had  at  the  same  time  been 
informed  that  what  he  was  buying  was  an  equity  of  redemption 
a  prudent  man  would  consult  with  his  solicitor,  or  some  other 
person  capable  of  advising  him  in  such  a  matter,  as  to  what  were 
the  exact  rights  and  the  exact  liabilities  which  he  was  acquiring 
4md  taking  upon  himself  as  purchaser  of  an  equity  of  redemption. 

There  being,  then,  this  improper  and  misleading  description  in 
•the  particulars  of  sale,  I  am  of  opinion  that  the  burden  of  proof  is 
cast  entirely  on  the  Defendant  to  shew  that  the  Plaintiff  was 
not  in  fact  misled  by  what  he  had  read,  and  of  that  burden  the 
Defendant  has  not^  in  my  judgment,  discharged  himself.  It  was 
AOt  sufficient  to  read,  in  the  midst  of  a  long  paper  of  conditions, 
a  condition,  not  even  the  firsts  following  immediately  the  par- 
ticulars of  sale,  but  the  fourth  condition — which  merely  told  him 
that  the  property  was  subject  to  several  mortgages,  and  which 
•contained  a  very  long  story  as  to  what  he  was  to  do ;  as  to  which 
it  might  very  well  happen,  as  in  this  case  it  did  happen,  that  it 
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L.  jj.      failed  to  convey  to  the  purchaser's  mind  this  information^  which 

1872       ought  to  have  been  conveyed  to  him,  namely,  that  what  he  was- 

Toi»^cE    huying  was  the  right  of  instituting  two  or  three  suits  in  Chancery, 

Bolton      *°  immediate  liability  to  a  sum  of  £500,  which  he  might  be  called 

upon  to  pay  at  any  moment^  and  an  immediate  liability  to  one  or 

two  other  Chancery  suits,  which  the  mortgagees  of  the  property 
might  at  any  time  have  instituted  for  the  purpose  of  foreclosure* 
I  am  of  opinion,  from  all  the  circumstances  of  the  case,  and  from 
the  conduct  of  the  purchaser,  that  he  never  did  know  what  he  was 
buying,  and  that  he  never  had  his  mind  sufficiently  clear  of  that 
misrepresentation  which  was  infused  into  it  by  the  particulars  of 
sale,  and  in  consequence  of  which  he  was  led  to  bid  as  he  did. 

It  is  also  suggested  that  he  went  on  with  the  transaction  for 
some  days  after  he  had  bid,  with  some  notice  of  what  he  had  done» 
In  my  opinion,  when  a  man  has  been  induced  to  sign  a  document 
under  these  circumstances,  and  has  found  himself  entangled  in 
the  matter,  he  has  a  right  to  a  reasonable  time  to  ascertain  hi& 
position,  and  to  take  advice  from  persons  capable  of  advising  him 
as  to  what  he  ought  to  do ;  and  in  this  case  the  Plaintiff  seems  to 
have  acted  with  all  reasonable  promptitude  in  making  his  objec- 
tion to  the  contract  into  which  he  had  been  induced  to  enter,  and 
in  repudiating  that  contract  into  which  he  had  so  entered. 

It  was  very  strongly  impressed  upon  us  that  Lord  8t  Leonard^^ 
had  said  in  his  book  (1)  that  contracts  for  sale,  although  they 
might  not  be  enforced  in  this  Court,  could  only  be  set  aside  on. 
the  ground  of  fraud.  The  word  ''  fraud  "  there  is  nomen  generalise 
stmunif  and  it  must  not  be  construed  so  as  to  mislead  persons  into- 
the  notion  that  contracts  for  the  sale  and  purchase  of  lands  are  in 
any  respect  privileged,  so  as  to  be  free  from  the  ordinary  jurisdic- 
tion of  the  Court  to  deal  with  them  as  it  deals  with  any  other 
instrument  or  any  other  transactions,  in  which  the  Court  is  of 
opinion  that  it  is  imconscientious  for  a  person  to  avail  himself  of 
the  legal  advantage  which  he  has  obtained.  Indeed  the  books  are 
full  of  cases  in  which  the  Court  has  dealt  with  contracts  of  that 
kind — contracts  obtained  by  persons  from  others  over  whom  they 
have  dominion,  contracts  obtained  by  persons  in  a  fiduciary  position, 
contracts  for  the  sale  of  shares  obtained  by  directors  through  mis^ 
(1)  Sugden'8  Vendor  and  Purchaser,  14th  Ed.  p.  244. 
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lepresentation  contained  in  the  prospectus,  in  respect  of  which  it       L.  JJ. 
was  never  necessary  to  allege  or  prove  that  the  directors  were        1872 
wilfully  guilty  of  moral  fraud  in  what  they  had  done.    A  contract    Torranob 
for  sale,  like  every  other  contract,  is  subject  to  the  ordinary  rules     boltok. 

and  jurisdiction  of  this  Court,  and  that  passage  of  Lord  St  Leonards       

must  be  anderstood  as  meaning  that  the  same  kind  of  case  must 
be  made  when  a  party  comes  here  to  set  aside  a  contract  for  sale 
as  must  be  made  in  setting  aside  any  other  contract  or  dealing 
between  the  parties. 

In  my  opinion,  therefore,  the  decree  of  the  Vice-chancellor  was 
right,  and  this  appeal  ought  to  be  refused,  and  refused  with  costs. 

Sib  G.  Hellish,  L  J. : — 
I  am  of  the  same  opinion. 

Solicitore  for  the  Appellant :  Messrs.  Biffey  BusseU^  db  Bije. 
Solicitors  for  the  Plaintiff:  Messrs.  Cole,  Cole,  &  Jaekson.     * 


CLOWES  V.  STATFORDSHIEE  POTTERIES  WATER-         L.jj. 
WORKS  COMPANY.  1872 


[1870    C.    186.]  iS'ocJt,5. 

Injunction — FoUutum  of  Rivtr—Ahiue  of  Parliamentary  Powen-^WaJterworhi 
Act,  1847  (10  A  11  Vict.  c.  17),  $.  6. 

A  waterworks  company  were  authorized  by  their  private  Act  to  take  and 
Hie  the  water  of  certain  springs  which  supplied  a  river  upon  the  banks  of 
which  certain  mills  were  sitnate.  The  Act  provided  that  the  company 
abonld  not  abstract  more  than  a  certain  amotmt  of  water  before  they  had 
ooDstnicted  a  compensation  reservoir  for  storing  the  water  daring  floods  for 
the  benefit  of  the  millowners.  The  Act  gave  the  company  compulsory 
powers  for  acquiring  land,  streams,  and  springs  for  their  undertaking,  and 
powers  to  acquire  by  consent  lands  for  constructing  their  compensation  reser- 
Toir.  The  Act  contained  a  reservation  of  the  rights  of  the  owners  and  occu- 
pieis  of  any  lands,  mills,  or  works,  to  the  use  of  the  waters  of  the  stream, 
except  so  far  as  proTided  and  declared  by  the  Act.  The  Waterworks  Clauses 
Aet^  1847  (10  ft  11  Yict.  c  17),  was  incorporated  with  this  Act. 

The  company  oonstrocted  a  compensation  reservoir,  and  a  subsequent  Act 
of  Parliament  which  gave  them  further  powers,  including  powers  of  empty- 
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L.  JJ.  i^S  <^d  cleansing  the  reservoir,  recognised  this  reservoir  as  a  sufficient  com- 

1872  pensation  reservoir  for  the  millowners,  and  directed  it  to  be  maintained. 

The  owner  of  some  dye  works  situate  on  the  river  below  the  reservoir  filed 


Clowes  a  bill  against  the  company,  complaining  that  the  effect  of  the  reservoir  i 

BTAnoBD-  ^  niake  the  water  of  the  river  more  muddy  than  it  was  before  its  constrao- 

BHiBB  ^^'^^f  &^d  to  render  it  unfit  for  the  process  of  dyeing,  and  praying  for  an  in- 

PoTTEKiEs  junction  to  restrain  the  Defendants  from  fouling  the  stream.    These  allega- 

CqSamy**^  lions  being  in  the  judgment  of  the  Court  established :— 

*  Held  (reversing  the  decision  of  Matins,  V.C),  that  the  Acts  gave  the 

Defendants  no  power  to  foul  the  water ;  that  the  compensation  clauses  in  the 
Waierworks  Act,  1847,  did  not  apply,  inasmuch  as  the  injury  was  such  as 
the  company  were  not  authorized  to  commit ;  and  that  the  Plaintiff  was 
entitled  to  an  injunction. 

QuKre,  whether  sect,  6  of  the  Waterworks  Act,  1847,  gives  compensation 
for  injuries  to  the  lands  of  third  persons  caused  by  works  on  land  which  could 
be  taken  only  by  consent. 

XHIS  was  an  appeal  from  a  decree  of  Vice-Chancellor  Malin$. 

The  Plaintiff,  Ann  Clowes,  was  the  tenant  for  life  of  certain  dje- 
houses  and  premises  situate  in  the  town  of  Leek,  in  Staffordshire, 
on  the  bank  of  the  Biver  Chumet,  which  were  leased  to  Messrs. 
Hammerdey  at  a  rent  of  £120  a  year. 

The  premises  had  been  used  for  more  than  one  hundred  years  for 
washing  and  dyeing  silk,  and  the  Plaintiff  alleged  that  for  this 
purpose  great  purity  and  softness  in  the  water  was  requisite. 

The  Staffordshire  Potteries  Waterworks  Company  was  incor- 
porated by  the  10  &  11  Vict.  c.  cciv.  for  the  purpose  of  taking 
water  from  certain  springs,  called  the  Seners  springs,  for  supplying 
the  inhabitants  of  the  pottery  towns  near  Leek  with  pure  wat<er. 
These  streams  previously  fed  the  Biver  Chumet,  and  the  abstrac- 
tion of  the  water  from  them  diminished  tlie  supply  of  water  in  the 
river  to  the  detriment  of  the  millowners  on  its  banks.  Accord- 
ingly the  company  constructed  a  compensation  reservoir  at  Deep 
Hays,  a  little  below  the  Plaintiff's  works,  but  that  proving  in* 
sufficient,  a  fresh  application  was  made  to  Parliament 

By  the  Staffordshire  Potteries  Waterworks  Act,  1853  (16  &  17 
Vict  c.  cxcviii.),  with  which  the  Waterworks  Clauses  Act,  1847 
(10  &  11  Vict  c.  17),  and  the  Lands  Clauses  Consolidation  Act, 
1845  (8  Vict  c.  18),  were  incorporated,  the  company  established  by 
the  previous  Act  was  dissolved,  and  a  new  company  was  incor- 
porated under  the  same  name  with  additional  powers.  The  26th 
section  of  that  Act  was  as  follows : — 
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''It  shall  be  lawful  for  the  company,  subject  to  the  provisions  of       l.  J  J. 
this  Acty  to  make  and  maintain  the  said  works  hereby  authorized,        1S72 
in  the  line  and  according  to  the  levels  defined  on  the  sections,  and      clowes 
upon  the  lands  delineated  on  the  said  plans  and  described  in  the         *• 
said  book  of  reference,  and  to  enter  upon,  take,  and  use  such  of       shirb 
the  lands,  streams,  and  waters  mentioned  in  the  said  plans  and  Watbbwobks 
book  of  reference  as  shall  be  necessary  for  that  purpose :  provided     ^J*p^« 
that  the  maximum  quantity  of  water  to  be  abstracted  by  the  com- 
pany for  the  purpose  of  the  said  undertaking  shall  not  exceed 
1,500,000  imperial  gallons  in  a  day  of  twenty-four  hours,  until 
an  additional  compensation  reservoir  or  additional  compensation 
reservoirs  shall  have  been  made,  completed,  and  certified,  as 
hereinafter  mentioned."    The  54th  section  enacted, ''  that  before 
the  company  shall  abstract  or  take  from  the  said  springs  or 
streams,  or  from  any  other  sources  or  tributary  streams  of  the 
Biver  Chumd  a  greater  quantity  of  water  than  1,500,000  imperial 
gallons  in  any  one  day,  the  company  shall  and  are  hereby  required 
within  four  years  from  the  passing  of  this  Act  to  construct  for  the 
Qse  and  benefit  of  the  owners  and  occupiers  of  the  said  mills  such 
additional  compensation  reservoir  or  reservoirs,  with  proper  em- 
bankments, waste-weirs,  watercourses,  discharge-pipes,  gauges,  and 
other  works,  as  shall,  together  with  the  existing  reservoirs  at  Deep 
Says  VaBey,  be  capable  of  constantly  discharging  into  the  said 
Biver  Chumet  such  quantity  of  water  as  shall  be  equal  to  the 
maximum  quantity  of  water  required  to  be  taken  by  the  company 
•exclusive  of  the  ordinary  flow  of  the  De^  Hays  stream,  and  of  the 
stream  or  streams  on  which  the  additional  reservoir  or  reservoirs     , 
shall  be  constructed,  and  which  additional  reservoir  or  reservoirs 
shall,  as  to  the  capacity  and  sufficiency  thereof,  be  made  and  com- 
pleted to  the  satisfaction  of  an  engineer,  to  be  appointed  by  the 
owners  and  occupiers  of  the  said  mills,  as  hereinafter  mentioned,  who 
Qpon  the  completion  thereof  to  his  satisfaction  shall  give  a  certifi- 
cate in  writing  of  such  completion/' 

The  62nd  section  gave  power  to  the  company,  for  the  purpose  of 
<»nstnicting  such  additional  compensation  reservoir  or  reservoirs, 
and  the  works  connected  therewith,  to  purchase  and  acquire,  with 
the  consent  of  the  owners  and  occupiers  thereof,  any  land  which 
mig^t  be  necessary,  not  exceeding  eighty  acres,  in  addition  to  the 
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X^  J  J.      lands  authorized  to  be  acquired  by  the  Act,  or  by  the  Acts  incor- 
1872        porated  therewith. 

Clowes         The  66th  section  enacted  that  the  company  should  make  good 

Stactobd-    ^  ^^®  owners  and  occupiers  of  the  several  mills  and  manufactories 

sHiBB       for  the  time  being  situated,  upon  or  contiguous  to  the  River 

'Watbbwobks  Chumet,  and  to  the  owners  or  occupiers  of  any  other  buildings, 

^^   '    lands,  or  grounds,  and  to  all  other  premises,  all  damage  and  injury, 

as  well   immediate  as  consequential,  which  they  might  sustain 

**  by  reason  or  in  consequence  of  the  bursting,  leaking;  failure,  or 

insufficiency  "  of  any  reservoirs  or  other  works  then  or  thereafter  to 

be  constructed  by  the  company  under  the  authority  of  the  Act. 

The  72nd  section  was  as  follows : — **  That  nothing  in  this  Act 
contained  shall  be  construed  to  affect,  diminish,  abridge,  prejudice, 
or  alter,  in  any  manner  whatsoever,  any  right  which,  before  the 
passing  of  this  Act,  the  owners,  lessees,  or  occupiers  of  any  lands, 
canals,  mills,  or  works,  or  of  any  of  the  springs  or  streams  authorized 
to  be  taken  or  used  for  the  purposes  of  this  Act,  had  or  have 
possessed  or  enjoyed,  or  might  lawfully  have,  possess,  or  enjoy, 
to  the  use  of  the  waters  of  the  said  spiings  or  streams,  or  of  the 
tributary  waters,  springs,  or  streams  flowing  into  the  same,  except 
so  far  as  is  provided  and  declared  in  and  by  this  Act.'' 

In  pursuance  of  this  Act  the  company  constructed  the  TUtes- 
worth  reservoir,  which  was  situate  about  a  mile  and  a  half  above 
the  Plaintiff's  works,  for  damming  up  and  storing  the  flood-water 
of  the  Chumet. 

In  1861  the  company  obtained  a  fresh  Act  (the  24  &  25  Viet, 
c.  cxlvi.),  by  which  powers  were  given  them  to  take  fresh  springs 
and  streams  for  the  purpose  of  their  undertaking,  and  to  construct 
«  fresh  works. 

The  27th  section  of  that  Act  enacted  that  ^'  the  present  Beep 
Says  and  TMeeworfh  reservoirs  shall,  from  and  after  the  passing 
of  this  Act,  be  compensation  reservoirs,  and  the  same,  and  the 
gauges  and  other  works  connected  with  the  same  respectively  shall 
for  ever  be  maintained  by  the  company  for  the  protection  and 
benefit  of  the  owners  of  the  navigation  from  the  Trent  to  the 
Mersey^  and  the  owners  and  occupiers  from  time  to  time  of  the 
Chwmet  Mills"  and  certain  other  mills  therein  specified. 
The  34th  section  provided  that  the  company  might  draw  and 
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let  off  the  water  of  either  of  the  compensation  reservoirs  as  often  L.  JJ. 

as  it  should  be  requisite,  for  the  purpose  of  repairing  or  cleansing  1872 

the  same,  or  any  part  thereof,  or  for  any  other  necessary  purpose,  glowu 

the  company  thereby  doing  as  little  damage  as  possible.  Statfoiid- 
The  TiUetworth  reservoir  extended  over  an  area  of  about  forty 


POTTBRin 

acres,  and  was  from  thirty  to  forty  feet  deep.    The  stream  of  the  Watxbworks 

Ckumd  flowed  into  it  at  the  upper  end,  and  was  discharged  at  the       

lower  end  by  a  series  of  pipes.  The  Plaintiff  complained  that, 
whereas  before  the  construction  of  this  reservoir  the  water  of  the 
CSiwmd  was  quite  pure,  except  for  two  or  three  days  after  a  flood, 
since  itsoonstructioD  the  water  continued  in  a  muddy  state  for  ten 
or  fourteen  days  after  a  flood,  and  was  often  on  the  eighth  or  tenth 
day  after  rain  more  impure  than  on  any  of  the  days  preceding. 

The  result  was,  as  stated  by  the  Plaintiff,  that  the  Plaintiff's 
tenants  had  been  unable  to  dye  the  silk  sent  to  them  by  mauu- 
factoiera  with  the  same  brilliant  colours  as  before  the  construction 
of  the  reservoir,  and  had  lost  some  of  their  customers  in  conse- 
quence. They  therefore  threatened  to  give  up  the  works,  and 
the  Plaintiff's  interest  in  the  property  was  thereby  seriously 
diminished.  Under  these  circumstances  the  Plaintiff  filed  the 
present  bill  against  the  company,  praying  that  they  might  be 
restrained  from  fouling  the  water  in  the  Chumei,  and  that  they 
might  be  ordered  to  restore  the  water  to  the  same  condition  as 
it  was  in  before  the  construction  of  the  Tittetworth  reservoir. 

The  increased  impurity  of  the  stream  was  clearly  proved  by  the 
Plaintiff's  evidence,  and  was,  in  fact,  admitted  by  the  Defendants ; 
and  it  appeared  that  they  had  put  up  a  filter  for  Messrs.  f  am- 
merdmi^  and  that  other  plans  had  been  suggested  by  their  engineer 
for  mitigating  the  evil,  but  they  denied  that  the  Plaintiff's  interest  in 
the  property  had  been  materially  affected ;  and  they  submitted  that 
the  reservoir  had  been  constructed  under  the  powers  of  their  Acts 
of  Parliament,  and  that  if  the  Plaintiff  had  any  ground  of  complaint, 
her  remedy  was  not  by  suit  in  equity,  but  under  the  statutes. 

The  Yice-Chancellor  dismissed  the  bill  with  costs,  and  from  this 
decree  the  Plaintiff  appealed  (1). 

(1)  1872.  May  29.  Plaintiflf  that  the  reaenroir,  the  work  of 

Sib  R.HALxx8,y.C.,  after  referring  to  the  Defendants,  was  finished  in  the 

the  laciB  of  the  case,  continaed : —  year  1857,  in  compliance  with  the  Act 

It  is  admitted  on  the  part  of  the  of  Parliament;  that  the  water  flowed 
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Mr.  Pearson,  Q.C.,  and  Mr.  Cooksony  for  the  Plaintiff:— 
The  injury  to  the  Plaintiff  is  clearly  proved ;  but  it  is  not  of 
such  a  nature  that  she  can  obtain  adequate  damages  at  law  with- 


into  it  and  flowed  out  of  it  as  the  Act 
of  Parliament  required  it  should  do; 
and  the  Plaintiff  does  not  set  up  any 
claim  against  the  Defendants  for  im- 
proper construction  of  their  works. 
Therefore  it  is  a  case  in  which  thers  is 
no  violation  of  the  parliamentary  powers 
by  the  Defendants.  They  have  con- 
structed a  reservoir,  and  they  continue 
to  use  that  reservoir.  Now  what  must 
be  the  inevitable  effect  of  a  river  of  this 
size?  for  it  has  been  stated  that  the 
width  of  the  river  is  forty  feet;  the 
depth  of  it  is  variable,  according  to  the 
state  of  the  weather;  it  is  deeper  in 
winter  than  in  summer,  but  the  average 
width  seems  to  be  about  forty  feet,  and 
the  depth  from  four  to  six  feet.  What 
must  be  the  inevitable  consequence  of 
such  a  river  as  thfit  flowing  into  a  reser- 
voir and  flowing  out  again  ?  Gan  any 
one  fail  to  see  that  therti  must  be  a  de- 
posit— call  it  mud,  or  whatever  it  may 
be— in  that  reservoir?  When  itfiedls 
to  the  bottom  it  becomes  mud.  It  is  as 
certain  as  that  the  river  flows  into  the 
reservoir  and  then  flows  out  again,  that 
it  must  and  will  leave  a  deposit  Gliat, 
therefore,  is  the  necessary' consequence 
of  the  construction  of  the  works.  The 
Plaintiff  not  finding  any  fault  with  the 
construction  of  the  works,  so  on  the 
other  hand  the  Defendants  do  not  deny 
that  the  consequence  of  the  construction 
of  the  works  has  been  to  inflict  on  the 
tenants  of  the  Plaintiff  some  injury. 
The  extent  of  the  injury  is  very  much 
in  question.  As  in  other  questions  of 
this  kind,  there  is  the  usual  quantity 
of  contradictory  evidence.  The  Plain- 
tiff^s  witnesses  say  it  has  been  very 
serious,  particularly  Messrs.  Hammen- 
Ity,  who  are  not  Plaintifb  in  this  suit, 
and  whose  interests,  therefore,  I  cannot 


regard.  They  have  failed  to  come  for- 
ward as  Plaintiffs;  they  must  have 
some  very  strong  reasons  for  it,  be- 
cause, if  there  be  an  injury  here  it  is 
perfectly  plain  that  the  injury  to  Miss 
Clowes,  as  the  owner  of  this  mill,  is 
utterly  insignificant  as  compared  with 
the  injury  which  Messrs.  HammertUy 
must  have  sustained  ;  but  they  file  no 
bill.  Undoubtedly,  they  appear  as  wit- 
nesses in  favour  of  the  Plaintifil  The 
Defendants  do  not  deny,  as  I  have  said, 
that  they  inflict  some  injury  upon 
Messrs.  Hammenley,  and,  it  may  be,  in 
consequence  of  the  injury  Messrs.  Jlam- 
mertiey  have  sustained,  on  the  Plaintiff 
also.  Now  what  is  this  injury  ?  As- 
suming the  case  of  the  Plaintiff  to  be 
thoroughly  established,  that  she  does 
not  only  sustain,  as  the  Defendants 
admit  she  does,  some  injury,  but  that 
she  sustains  such  an  extent  of  injiuy  as 
is  described  by  her  witnesses,  what  is 
the  result  of  it?  What  is  the  injury, 
and  what  is  the  measure  of  the  damage 
which  she  sustains?  She  Is  the  free- 
holder of  this  mill,  and  Messrs.  Ham" 
merdey  are  her  tenants  under  a  lease 
dated  the  13th  of  November,  1859,  at 
a  rent  of  £120  a  year.  Now  what  is 
the  injury  she  sustains  ?  If  she  gets  her 
rent  from  the  mill  she  is  not  injured  at 
all.  It  is  not  suggested  that  she  has  not 
got  her  rent,  or  that  in  any  one  year 
there  has  been  a  cessation  of  payment, 
or  that  there  is  likely  to  be.  It  is  very 
true  that  Messrs.  HamfMrdty  have 
always  been  grumbling  against  the 
company  and  against  their  landlord; 
they  have  been  threatening  for  years  to 
leave,  but  they  never  have  left,  and  I 
am  perfectly  satisfied  they  have  not  the 
slightest  intention  of  leaving.  I  am  also 
satisfied  that  if  they  were  to  leave,  the 
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out  bringing  saccessive  actions,  and  she  is  therefore  entitled  to  an 
injunction  in  this  Court:  Isenherg  v.  East  India  House  Estate 
Company  (1). 

statement  in  the  Defendants*  evidence 
that  the  works  oonld  be  relet,  is  per- 
fealy  correct.  Sitting  here,  and  having 
beaid  all  the  parties  with  all  the  con- 
tradictory evidence,  with  which,  in  this 
case,  as  in  every  other  case,  a  Judge  in 
equity  has  to  deal,  and  forming  the  best 
coDclnsion  I  can,  1  come,  without  the 
slightest  doubt  in  my  own  mind,  to  the 
oondnsion  that  the  injury  to  Miss 
Clowei  is  almost  an  imaginary  injury. 
If  there  be  an  injury  to  the  Eam- 
nwrsltyf,  the  tenants,  they  do  not  come 
forward  to  seek  any  remedy  for  it ;  and, 
looking  at  all  the  circumstances,  I  say  I 
am  satisfied  that  the  injury  to  Miss 
Clawa  is  almost  nominaL  Now,  1  do 
not  at  present  advert  to  the  question 
irbether  there  is  a  remedy  at  law  or  in 
equity,  or  whether  the  remedy  is  under 
the  Act  of  Parliament  I  assume  on 
this  part  of  the  case  that  it  is  a  case  in 
^rhich  Miss  Clowes  does  sustain  some 
iojory,  and  is  entitled  to  some  compen- 
sation. I  am  asked  to  grant  an  injunc- 
tion. I  pressed  Mr.  Pearson  very  much 
to  tdl  me  what  kind  of  injunction  I  ought 
to  grant.  First  of  all  let  us  look  at  the 
principle  of  it  1  put  the  question  to 
Mr.  Pearson  whether  he  did  not  admit 
that  if  he  could  sustain  a  bill  in  equity 
he  could  also  maintain  an  action  at 
law.  Of  course  he  was  bound  to  admit 
that  In  the  case  which  he  very  much 
relied  on,  Broadbent  v.  Imperial  Gas 
Company  (7  D.  M.&  Q.  436),  this  Court 
interfered  because,  as  Lord  Campbdl 
pnnts  out,  the  award  of  the  arbitra- 
tor in  that  case  was  equivalent  to  a 
judgment  at  law ;  and  because  an  action 
had  been  maintained  at  law  the  Court 
of  Equity  interfered.     If   this  lady. 
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therefore,  is  entitled  to  maintain  a  suit     Si'AFfOBD- 

,  .       '  ,        .  ,    ,  .  ,    ,  SHIRE 

m  this  Court,  she  is  certainly  entitled  PoTTBarEs 
to  maintain  an  action  at  law  for  the  Watbbworks 
injury  she  has  sustained.  Therefore  Company. 
she  can  only  succeed  here  because  sho 
can  succeed  at  law.  Mr.  Pearson  says  if 
I  send  her  to  law  she  must  bring  actions 
from  time  to  time  as  often  as  a  flood 
occurs — a  fresh  action  every  year.  I 
do  not  at  all  agree  with  that  view  of  the 
case.  It  is  perfectly  plain,  from  the 
admissions  on  both  sides  in  this  case, 
that  the  proper  remedy  here  would  be 
the  construction  of  a  filter.  The  tenants 
of  the  Plaintiff  were  offered  a  filter. 
They  never  would  say  they  would  be 
satisfied  with  it.  On  the  whole  evi- 
dence 1  am  satisfied  that  if  they  had 
said  once  for  all,  "  We  will  take  a  filter 
in  perfect  satisfaction  of  all  dem.<)nds ; 
make  a  filter  for  us,  and  we  will  never 
make  another  demand  against  you,"  a 
filter  would  have  been  constructed.  I 
have  before  me  the  evidence.  Now  the 
damage  which  has  been  sustained  in 
this  case  is  not  the  damage  of  the  Plain- 
tiff, but  of  Messrs.  ffammersley,  whose 
suit  I  must  regard  this  as  virtually 
being.  As  regards  Miss  Clowes^  if  she 
has  sustained  damage,  there  is  an  ade- 
quate remedy  for  it  at  law,  and  by  an 
action  at  law  she  can  recover  all  that 
she  can  be  possibly  entitled  to,  namely, 
the  expense  of  the  construction  of  a 
filter,  that  being,  according  to  my  view, 
the  utmost  measure  of  injury  that  she 
has  sustained.  Then,  if  there  be  an 
adequate  remedy  at  law,  ought  I,  by 
injunction,  to  interfere  ?  Now,  it  is  not 
a  trifling  thing  to  grant  an  injunction 
of  this  kind  against  a  company  who 
have  spent  large  sums  of  money  jn  the 
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The  Defendants  contend  that  the  injury  the  Plaintiff  has 
sustained  is  the  necessary  result  of  the  construction  of  the  reservoir, 
and  that  as  the  reservoir  has  been  constructed  under  the  Acts  of 


construction  of  such  a  work  as  this 
reservoir:  If  I  were  to  grant  the  injunc- 
tion asked  for  there  would  be  a  motion 
to  commit ;  but  as  to  any  tribunal  de- 
ciding whether  the  injunction  had  been 
obeyed,  or  whether  there  had  been  a 
breach  of  it,  I  think  it  would  be  utterly 
impossible  to  do  so.  Mr.  Pearson  has 
not  pointed  out  to  me  any  one  thing 
which  the  company  ought  to  do,  except 
that  they  are  to  cleanse  out  this  reser^ 
voir.  To  cleanse  a  reservoir  with  an 
area  of  forty  or  fifty  acres,  and  forty  feet 
deep !  Why,  they  must  run  oflf  the . 
water  and  make  a  railway.  Every  one 
knows  what  was  done  in  cleaning  out 
the  Serpentine,  which  was  a  work  of 
the  same  kind,  and  which  cost  at  least 
£20,000.  I  have  no  doubt  that  the 
clearing  out  of  this  reservoir  would  cost 
£10,000  or  £20,000.  It  is  gravely  sug- 
gested that  for  such  an  injury  as  this 
ihat  is  what  this  company  ought  to  do. 
I  understood  the  FlaintifiT  to  say  that 
it  should  be  done  after  every  heavy 
shower,  after  every  storm.  Such  a 
thing  would  be  utterly  absurd.  The 
natural  consequence  is  that  there  must 
be  a  deposit  of  mud.  The  Plaintiff 
was  bound  to  know  that  after  this 
reservoir  was  constructed  there  would 
be  a  deposit,  and  that  the  water  sup- 
plied would  run  over  that  deposit,  and 
might  be  less  clear  than  it  had  thereto- 
fore been.  Now,  therefore,  on  these 
grounds,  independently  of  the  Act  of 
Parliament,  I  come  to  the  conclusion 
that,  although  I  am  satisfied  that,  as 
the  Defendants  admit,  the  Plaintiff  has 
sustained  some  injury,  that  is,  her 
tenants  have,  and  she  through  them, 
yet  as  far  as  the  injury  to  the  Plaintiff 
is  concerned,  I  am  very  much  inclined 


to  think  that  a  very  small  amount 
would  fully  compensate  her  for  the 
injury.  With  regard  to  the  Plainfiff's 
tenants,  I  am  satisfied  that  the  expense 
of  constructing  a  filter  would  be  the 
measure  of  the  damage ;  and  under  all 
those  circumstances,  independently  of 
other  considerations  applicable  to  the 
case,  I  should  come  to  the  conclusion, 
from  my  own  decision  in  the  case  of 
Attorney-OenercU  v.  Oee  (Law  Rep. 
10  Eq.  131),  with  regard  to  the  drainage 
of  the  town  of  Biahop  Stori/ord^  that  the 
same  principles  upon  which  I  acted  in 
that  case  I  am  bound  to  act  upon  here.  It 
is  not  a  case  for  an  injunction  in  this 
Court,  and  I  am  bound  to  leave  the 
Plaintiff  to  her  remedy  at  law  to  recover 
such  damages  as  she  has  sustained.  To 
grant  an  injunction,  the  working  of 
which  it  is  impossible  to  foresee,  obe- 
dience to  which  I  am  unable  to  see  the 
way  to,  would,  I  think,  be  doing  an  act 
of  the  grossest  injustice ;  and  on  that 
account  I  come  to  the  conclusion  that 
the  Plaintiff  has  failed  to  support  the 
case  she  has  brought  forward. 

Then  the  Defendants  take  another 
objection,  and,  to  my  mind,  an  insuper- 
able objection.  They  say  the  Plaintiff 
admits,  as  I  have  already  pointed  out, 
that  the  reservoir  was  duly  constructed 
in  pui-suance  of  the  Act  of  Parliament 
They  refer  for  that  purpose  to  the  com- 
pany's Amendment  Act  of  1861,  by 
which  they  were  empowered  to  enlarge 
the  Tittestvorth  reservoir,  Mr.  Pearson 
says  they  are  not  entitled  to  refer  to 
that  Act,  because  it  is  not  mentioned  in 
the  answer,  and  for  that  purpose  he  ap- 
peals to  a  decision  in  a  case  in  which 
he  and  I  were  counsel  some  years  ago, 
namely,  PhUlips  v.  Phillips,  in  which 
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Parliament^  she  either  has  no  remedy  at  all,  or  her  remedy  is  under 
the  compensation  clauses  of  the  Acts.  But,  in  the  first  place, 
the  fouling  of  the  water  does  not  necessarily  arise  from    the 


the  purcfaaae  for  a  Taluable  conndera- 
tioD  was  Dot  mentioned  in  the  answer, 
but  was  set  up  by  affidavit,  and  it  was 
there  decided  that  it  being  set  up  by 
affidavit  was  not  sufficient,  and  that 
the  plea  was  unavailable.  He  sajs  it  is 
not  mentioned  here  in  the  answer,.and 
therefore  cannot  be  set  up  by  affidavit. 
Fortunately  for  the  Defendants,  it  is 
totally  unnecessary  for  them  to  have 
recourse  to  the  Act  at  all,  because  the 
Flaintifi*s  admission  is,  that  in  1857 
the  reserroir  was  properly  constructed 
in  compliance  with  the  Act  of  Parlia- 
ment; therefore  they  do  not  want  the 
help  of  the  Act  of  1861  at  all.  Then, 
if  the  reservoir  was  constructed  in  pur- 
rasDoe  of  the  Act  of  Parliament,  what 
are  the  principles  of  law  applicable  to 
the  caae?  I  take  it  that  the  law  is 
now  thoroDgbly  settled,  that  whenever 
an  act  is  a  consequence  of  what  is  done 
in  pursuance  of  Parliamentary  autho- 
rity, the  remedy  is  not  by  action  at 
law  or  by  injunction  in  equity,  but  is 
under  the  provisions  given  by  the  Act 
of  Parliament.  Now  this  cannot  be 
hetter  expressed,  I  think,  than  it  is  ex- 
pressed in  the  two  authorities  to  which 
I  have  referred.  First,  I  will  take  the 
rule  laid  down  by  Lord  Caim»  in 
Ilammenmiih  and  City  Railway  Com" 
punyr.  Brand  (Law  Rep.  4  H.  L.  171) 
before  the  House  of  Lords.  The  ques- 
tion—on  which  there  was  much  differ- 
ence of  judicial  opinion — there  was, 
whether,  when  a  railway  had  been 
constructed,  and  the  working  of  the 
railway  caused  vibration  in  an  adjoin- 
ing house,  the  owner  was  entitled  to 
damages  fcx*  the  destruction  of  his 
inoperty  by  the  vibration  which  ren- 
dered it  uninhabitable  ?     The  majo- 
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rity  of  the  noble  Lords,  as  the  Ck)urt .  Po^SwB 
below  had  decided,  were  of  opinion  Watsbwobks 
that  he  was  not  entitled  to  any  com-  Compaict. 
pensation.  Lord  Cairns  took  a  differ-  ~^ 
ent  view,  and  thought  that  he  was 
entitled  to  compensation  ;  therefore 
there  was  a  difference  of  opinion  as  to 
whether  he  was  entitled  to  compensa- 
tion or  not.  But  there  was  no  differ- 
ence of  opinion  upon  one  point.  They 
all  agreed  upon  this,  that  if  he  was  en- 
titled to  compensation,  his  remedy  was 
not  by  action  at  law,  or  by  bill  in 
equity,  but  under  the  particular  powers 
given  by  the  Act  of  Parliament  Lord 
Caima  said :  **  On  one  part  of  the  case 
I  do  entirely  concur  with  them.  It 
appears  to  me  that  the  effect  of  the 
legislation  on  this  subject  is  to  take 
away  any  right  of  action  on  the  part  of 
the  landlord  against  the  railway  com- 
pany for  damage  that  the  landlord  has 
sustained.  It  must  be  taken,  I  think, 
from  the  statements  in  the  case,  that 
the  railway  could  not  be  used  for  the 
purposes  for  which  it  was  intended 
without  vibration.  It  is  clear  to  de- 
monstration that  the  intention  of  Par- 
liament was  that  the  railway  should  be 
used.  If,  therefore,  it  could  not  be 
used  without  vibration,  and  if  vibra- 
tion necessarily  caused  damage  to  the 
adjacent  landowner,  and  if  it  was  in- 
tended to  preserve  to  the  adjacent 
landowner  his  right  of  action,  the  con- 
sequence would  be  that  action  after 
action  would  be  maintainable  against 
the  railway  company  for  the  damage 
which  the  landowner  sustained;  and 
after  some  actions  had  been  brought, 
and  had  succeeded,  the  Court  of  Chan- 
cery would  interfere  by  injunction,  and 
would    prevent    the    railway    being 
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maintenance  of  the  reservoir.  The  evil  might  be  remedied 
either  by  cleansing  the  reservoir,  for  which  the  company  have 
special  powers  under  the  34th  section  of  the  Act  of  1861,  or  by 


worked,  which  is,  of  course,  a  reductio 
ad  ahaurdum,  and  would  defeat  the  in- 
tention  of  the  Legislature.  I  have 
therefore  no  hesitation  in  arriving  at 
the  conclusion  that  no  action  i^ould  be 
maintainable  against  the  railway  com- 
pany." Now  tiiifl  is  peculiarly  appli- 
cable to  the  present  case,  becaupe  Lord ' 
Cairns  there  says,  "If  therefore  it 
could  not  be  used  without  vibration, 
and  vibration  necessarily  caused  dam- 
age to  the  adjacent  landowner.'*  S^o  I 
say  here.  The  reservoir  never  could  be 
used  without  causing  to  a  certain  ex- 
tent a  thickening  of  the  water.  The 
water  becoming  more  muddy  is  a 
necessary  consequence  of  the  construc- 
tion of  the  works,  and  the  remedy 
must  be  found  therefore  not  by  action 
at  law,  but  under  the  Act  of  Parlia- 
ment. The  same  rule  is  in  very  dis- 
tinct terms  stated  by  Mr.  Justice 
Blaeld)umy  who  gave  the  unanimous 
opinion  of  the  Judges,  in  advising  the 
House  of  Lords  in  the  case  of  the 
Mersey  Docks  and  Harbour  Board 
Trustees  v.  Oihf>s  (Law  Bep.  1  H.  L. 
93),  in  the  following  passage:  "An- 
other class  of  cases  also  cited  depends 
upon  the  following  principle:  If  the 
Legislature  directs  or  authorizes  the 
doing  of  a  particular  thing,  the  doing 
of  it  cannot  be  wrongful ;  if  damage  re- 
sults from  the  doing  of  that  thing,  it 
is  just  and  proper  that  compensation 
should  be  made  for  it,  and  that  is  gene- 
rally provided  for  in  the  statutes 
authoriziDg  the  doing  of  such  things. 
But  no  action  lies  for  what  is  damnum 
sine  injuria;  the  remedy  is  to  apply 
for  compensation  under  the  provision 
of  the  statutes  l^alising  what  would 
otherwise  be  a  wrong.    This,  however. 


is  the  case  whether  the  thing  is  autho- 
rized for  a  public  purpose  or  a  private 
profit.  No  action  will  lie  against  a 
railway  company  for  erecting  a  line  of 
railway  authorized  by  its  Acts,  so  long 
as  the  directors  pursue  the  authority 
given  them,  any  more  than  it  would  lie 
against  the  trustees  of  a  turnpike  road 
for  making  their  road  under  their  Acts  ; 
though  the  one  road  is  made  for  the 
profit  of  the  shareholders  in  the  com- 
pany, and  the  other  is  not.  The  prin- 
ciple is,  that  the  act  is  not  wrongful, 
not  because  it  is  for  a  public  purpo^^e, 
but  because  it  is  authorized  by  the 
Legislature."  That  applies  to  the  j)re- 
sent  case.  This  act  is  not  wrongful, 
because  it  is  authorized  by  the  Lepisla- 
ture;  therefore  you  seek  a  remedy  in 
the  manner  in  which  the  Legislature 
has  given  it  to  you.  Now  then,  how 
has  the  Legislature  in  this  case  given 
the  remedy  ?  I  have  been  referred  to 
the  Waterworks  Clauses  Act  (10  &  II 
Vict.  c.  17),  s.  6,  which  I  need  not 
read,  but  the  general  effect  of  it  is  to 
make  the  company  liable  for  any  dam- 
age occasioned  to  other  persons  by  the 
construction  or  maintenance  of  the 
works.  Here  the  damage  is  caused  hj 
the  maintenance  of  the  works ;  day  by 
day,  as  the  company  maintain  the 
works,  this  injury,  such  as  it  is,  is 
produced.  Then  they  are  bound  to 
make  compensation  to  all  persons 
whose  property  is  injuriously  affected 
by  the  construction  or  maintenance  of 
the  works.  How  is  that  remedy  to  be 
enforced?  The  Act  says  it  shall  be 
enforced  under  the  Lands  Clauses  Act. 
Sect  68  provides  for  all  these  cases ; 
therefore  the  remedy  is  given  under  the 
Act  of  Parliament.    Tou  are  to  proceed 
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-ooDStxxicting  filters,  or  by  a  differeat  system  of  pipes  by  which  the 
water  might  be  drawn  from  the  reserroir  at  a  higher  level.  Bat 
it  is  no  ooucem  of  the  Plaintiff's  to  suggest  a  remedy ;    it  is  for 


L.JJ. 
187a 


under  the  68th  section  of  the  Landi 
Clautn  Act^  to  which  this  section  ex- 
pressly refen.    And  how  is  that  to  he 
•  done  ?    Why,  the  person  who  considers 
himself  iDJurioosly  affected  can  make 
a  claim  upon  the  company.    He  can 
require  it  to  he  referred  to  arhitration, 
because   the  option  of  arbitration  or 
action  is  with  him,  not  with  the  com- 
pany.   He  can  oblige  thero  to  go  to 
•arbitration ;  or,  if  he  does  not  require 
arbitration^  he  can  fix  an  amount  of 
damages,  wbich  throws  upon  the  com- 
IMUiy  the  obligation  to  summon  a  jury 
within  twenty-one  days,  or,  in  default 
of  doing  BO,  they  are  liable  to  pay  the 
full  amount  claimed.    Applying  that 
to  the  present  case,  this  lady  says  she 
has  sustained  damage.     What  is  the 
aoiountof  it?    Her  life  estate  in  the 
property  is  capable  of  valuation.    Sup- 
pose it  lendered^er  property  untenant- 
M.%  the  amount  of  the  damage  would 
'be  the  valae  of  her  life  estate  in  this 
property,  £120  a  year.      She  would 
say,  "I  have  lost  my  tenants;  they 
have  gone,  and  I  cannot  find  another; 
my  life  interest  produces  me  £120  a 
•year,  and  £120  a  year  for  my  life  is 
worth  so  much  money,  and  Uiat  is  the 
extent  of  my  damage."     She  could 
oblige  the  annpany  to  go  to  arbitration 
upon  that,  or   she  could  assess    the 
amount,  an4  require  them  to  summon 
a  jury,  or  they  would  be  liable  to  pay 
the  whole  amount.     Or  she  might  put 
it  in  another  way :  *'  I  have  sustained 
so  much  injury,  my  tenants  will  not 
remain  unless  a  filter  is  constructed; 
they  will  not  construct  it  for  them- 
Mlves;  I  must  either  lose  my  tenants 
•or  construct  a  filter;   to  construct  a 
^filter  would  cost  £400  or  £500;  I  am 
Vou  VIIL 
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about  to  construct  it ;  my  tenants  will     PoJ^^^g 
not  pay  for  it ;  I  require  you  to  pay  for  Watebvorks 
it ;  that  is  the  measure  of  my  damage."     Company. 
I  can  see  no  reason  whatever  why  tliat         """ 
course  should  not  have  been  adopted. 
Now,  in  opposition  to  these  views,  two 
cases  were  mainly  relied  upon,  on  one 
of  which  Mr.  Cotton  replied,  but,  with 
the  exception  of  those  two  cases,  I 
think  I  may  say  the  cases  on  the  sub- 
ject are  not  only  apparently  but  actu- 
ally in  conformity.    I  need  not  refer 
to  the  case  which  was  cited  in  argu- 
ment by  Mr.  Cotton^  namely.  Button 
V.  London  and  South-Western  BaU- 
way  Company  (7  Hare,  269),  because 
all  that  that  decides    is  that  where 
consequential  damages  are  to  be  paid 
for  injuriously  affecting  the  property,  it 
is  not  necessary  for  the  landowner  to 
be  paid  for  them  before  the  construction 
of  the  works.    That  was  the  contention 
of  Mr.  Pearwn^  that  the  extent  of  the 
injury  could  not  be  ascertained  until 
the  works  were  actually  constructed; 
but  there  are  two  authorities  which  are 
apparently  in  favour  of  Mr.  Pearson's 
views;  first,  the    case    of   Laun^ence 
v.    Great    Northern    JRaUway    Com" 
pony  (16  Q.  B.  643),  until  you  examine 
the  principle,  does  appear  to  militate 
against  the  other  authorities  I  have 
cited;  but,  upon  looking  closely  into 
the  case,  you  find  that  the  action  was 
there  maintainable  because  the  com- 
pany had  not  properly  exercised  their 
Parliamentary  powers.      If  they  had 
properly  exercised  their  Parliamentary 
powers,  the  result  must  have  been  the 
same.      The  remedy  was  not  'at  law, 
but  under  the  Lands  Clauses  Act  for 
.the  oonsequential  damages.     It  pro- 
ceeded,   therefore,    entirely    on    the 
M  1 
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ground  which  is  taken  away  in  this 
case,  where  it  is  admitted  that  the 
works  are  properly  constracted — viz. 
that  the  works  there  were  improperly 
constructed.    So  in  the  other  case  of 
Broadhent   v.  Imperial     Oaa     Com-' 
pany^  the  decision  was  hased  on  the 
ground  that  there  was  no  authority  hy 
the  Act  of  Parliament  to  make  gas  in 
a '  particular  manner  ;    the  company 
were    authorized    to    construct    gas 
works,  hut  the  mode  of  making  gas 
was  at  their  own  peril,  and  as  they 
adopted  a  deleterious  mode  of  making 
ga«,  when  they  could  make  it  without 
such  a  process,  the  Court  very  pwperly 
interfered,  and  an  action  heing  main- 
tained, an  injunction  was  also  granted, 
because  that  was  an  injunction  capable 
of  being  obeyed.    Therefore  I  come  to 
the  conclusion,  first,  on  the  ground  that 
the  Plaintiff  has  not  sustained  such  an 
amount  of  damage  as  will  entitle  her 
to  the  interference  of  the  .Court,  that 
the  bill  must  be  dismissed.    I  come  to 
that  conclusion  also  on  the  ground  that, 
if  she  has  sustained  any  damage,  it  is 
capable  of  compensation  by  an  action 
at  law,  if  it  had  not  been  for  the  other 
objection  which  applies  to  her  case.    I 
further  come  to  the  conclusion  that 
whatever  damage  she  or  her  tenants 
sustain  in  this  case,  is  in  consequence 
of    the    property    being    injuriously 
affected  under  the  Act  of  Parliament. 
It  arises  purely  in  consequence  of  the 
construction  of  the  works  in  accordance 
with  the  Act  of  Parliament,  and,  being 
in  consequence  of  the  exercise  of  Par- 
liamentary powers  by  the  erection  of 


Parliamentary  works,  the  remedy  must 
be  sought,  not  by  an  action  at  law,  or 
by  a  bill  in  this  Court,  but  by  that 
mode  of  proceeding  under  the  GSth 
section  of  the  Lands  (7lau$a  Act, 
which  is  applicable  to  all  such  cnses. 
On  all  these  grounds,  therefore,  I  am  of 
opinion  that  this  bill  must  be  dismissed 
with  costs. 

(1)  Law  Rep.  4  Ch.  146. 

(2)  10&  11  Vict.  c.  17,  s.  6 : "  Where 
by  the  special  Act  the  nndertakeis 
shall  be  empowered,  for  the  purpose  of 
constructing  or  supplying  waterworks, 
to  take  or  use  any  lands  or  streams 
otherwise  than  with  the  consent  of  the 
owners  and  occupiers  thereof,  they 
shall,  in  exercising  the  power  so  given 
to  them,  be  subject  to  the  provisions 
and  restrictions  contained  in  this  Act ; 
and  if  the  waterworks  be  situated  in 
England  or  Ireland^  to  the  provisions 
and  restrictions  contained  in  the  Lands 
Clauses  Cansolidatum  Act,  1845 ;  and  if 
the  waterworks  be  situated  in  Seotiand^ 
to  the  provisions  and  restrictions  con- 
tained in  the  Lands  Clauses  CansoUda- 
<u>n(6bo^2dn(0^e^,1845,and  shall  make 
to  the  owners  and  occupiers  of  and  all 
other  parties  interested  in  any  lands  or 
streams  taken  or  used  for  the  purposes 
of  the  special  Act,  or  injuriously  affected 
by  the  construction  or  maintenance  of 
the  works  thereby  authorized,  or  other- 
wise by  the  execution  of  the  powers- 
thereby  conferred,  full  compensation  for 
the  value  of  the  lands  and  streams  so 
taken  or  used,  and  for  all  damage  sus- 
tained by  such  owners,  occupiers,  and 
other  persons,  by  reason  of  the  exercise 
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ferred,  has  no  application.    The  compalsory  powers  only  extended  L.  JJ. 

to  taking  water  from  the  springs  and  streams,  and  the  works  1S72 

necessary  for  that  purpose ;  they  had  power  to  diminish  the  flow  clowk 

of  water,  bnt  they  had  no  power  to  foul  the  stream,  and,  so  far  as  gT^^ioBD- 

they  are  doing  so,  they  were  acting  vltra  vires^  and  are  liable  to  Mrag 

an  injunction :  Broadbent  y.  Imperial  Gas  Company  (1).  Watebworks 

[They  also  referred  to  Attorney-General  v.  Gee  (2)  and  Crosdetj  ^^^' 
T.  LighUntler  (3).] 

31r.  OoUon,  Q.C.,  and  Mr.  Speedy  for  the  Defendants : — 

The  damage  complained  of  is  no  injary  to  the  Plaintiff.  The 
works  are  let  to  a  tenant  who  pays  his  rent  regularly,  and  there 
is  no  proof  that  if  he  leaves  the  property  it  might  not  be  let 
to  another  tenant.  If  any  real  injury  is  done  by  the'  reservoir, 
the  Plaintiff  can  recover  adequate  damages  at  law.  The  fouling 
of  the  water  is  a  necessary  consequence  of  the  construction  of 
the  reservoir.  The  plans  suggested  by  the  J^laintiff  for  drawing 
off  the  water  would  make  the  deposit  of  mud  greater,  and  the 
feservoir  woold  soon  become  filled  up ;  and  if  it  were  repeatedly 
cleansed  the  benefit  of  storing  the  water  would  be  lost,  and, 
bemdes,  the  expense  to  the  company  would  be  ruinous. 

If  the  Plaintiff  is  entitled  to  any  relief,  it  must  be  obtained  as 
compensation  under  the  6th  section  of  the  WaierworTcs  Ad,  1847; 
that  section  is  not  confined  to  the  injury  to  persons  whose  land  is 
taken  under  the  compulsory  powers  of  the  special  Act^  but 
extends  to  all  injury  done  under  the  powers  of  the  Act:  Ead 
uni  Wed  India  Docks  Company  v.  CkMke  (4),  which  must  be 
taken  to  have  overruled  London  and  North  Western  Railway  Com- 


as  to  such  lands  and  streams  of  tbe  regard  to   lands  purchased   or  taken 

powers  rested  in  the  undertakers  by  under  tbe  provisions  thereof,  and  all  the 

this  or  the  special  Act,  or  any  Act  in-  provisions  of  the  said  last-mentioned 

corpoiated  therewith,  and  except  where  Acts  respectively  shall  be  applicable  to 

otberwiseprovidedby  this  or  the  special  determine  the  amount  of   any  such 

Act,  the  amount  of  such  compensation  compensation,  and  to  enforce  payment, 

aball  be  determined  in  the  manner  pro-  or  other  satisfaction  thereof. 

Tided  by  the  said  Lands  Clauses  Con-  (1)  7  D.  M.  &  G.  436. 

solidation  Acts  respectively,  for  dctei^  (2)  Law  Rep.  10  Eq.  131. 

miniug  questions  of  compensation  with  (3)  Ibid.  2  Gb.  478. 
(4)  3  Mac.  A  G.  155. 
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L.  JJ.      fany  v.  BmiO^  (1).    Although 'the  Titiesworlh  reservoir  was  not 

1872        originally  constructed  under  the  compulsory  powers  of  the  Act  of 

Clowes      1853,  it  has  been  recognised  as  a  complete  reservoir  by  the  Act 

Stawobd-    ^^  1861,  and  the  Plaintiffs  cannot  now  complain  of  its  con- 

sHiBB       struction  or  maintenance  being  vUrd  vires, 
Waterwobkb 

Coo|ANY.    Sir  G.  Hellish,  L.J.  :— 

The  Plaintiff  in  this  case  is  the  tenant  for  life  of  certain  dyeing 
mills  situate  on  the  Eiver  Chwmet,  and  the  suit  is  brought  to 
restrain  the  Defendants,  the  Staffordshire  Potteries  WaiertDorJc^ 
Company^  from  fouling  the  stream,  which  fouling  is  said  to  be 
injurious  to  the  Plaintiff  in  respect  of  the  dye  works. 

The  general  case  made  by  the  bill  is  this :  It  is  admitted  that 
before  the  Defendants'  reservoir  was  made  the  Biver  Chumet  did 
not  always  send  down  water  sufficiently  pure  for  the  dye  works^ 
and  that  from  time  to  time  there  were  floods  in  the  stream,  and 
that  when  a  flood  occurred  it  usually  took  two  or  three  days  before- 
the  water  became  pure,  but  the  complaint  is,  and  it  appears  to  me- 
to  be  proved  by  a  considerable  body  of  evidence,  that  the  result 
and  effect  of  making  the  reservoir  in  the  way  in  which  it  has 
been  made,  and  the  user  of  it  in  the  way  in  which  it  has  been- 
used,  is  that  the  water,  which  used  only  to  be  disturbed  for 
two  or  three  days,  is  now,  in  the  case  of  a  flood,  disturbed  for  a 
very  much  longer  time,  and  also  that  at  other  times  when  there 
has  been  no  rain  or  flood  at  all,  if  the  reservoir  is  low,  the  water 
comes  down  in  a  muddy  condition,  so  as  seriously  to  affect  the 
Plaintiff's  works.  The  Vice-Chancellor  has  dismissed  the  bill  upon, 
two  grounds.  First,  he  has  come  to  the  conclusion  that  the  com* 
plaint  is  a  frivolous  one,  and  that  the  damage  is  not  sufficient  to 
entitle  the  Plaintiff  to  maintain  a  suit  in  this  Court ;  secondly,  he. 
is  of  opinion  that  the  remedy,  if  any,  is  not  by  action  or  by  suit, 
but  under  the  compensation  clauses  of  the  Waterworks  Clauses- 
Aet,  1847. 

1  think  it  would  be  better  that  I  should  take  what  the  Vice- 
Chancellor  treated  in  his  judgment  as  the  second  point  first,  anid 
consider  whether  the  remedy  in  this  case  is  by  action  at  law,  or 
whether  it  is  under  the  compensation  clauses. 
(1)  1  Mac.  &  G.  216. 
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In  the  first  place,  if  tliis  reservoir  had  been  made  withont  the  L.  JJ. 
authority  of  an  Act  of  Parliament,  and  the  effect  of  it  had  been  1872 
such  as  it  is  proved  in  this  case  to  be,  there  can  of  course  be  no      CLom 

doubt  at  all  that  the  occupier,  at  any  rate,  of  the  mill,  would  have  g^j^Jj^M)- 
been  entitled  to  maintain  an  action  at  law  on  account  of  the  foul-       shhib 

POTTKBm 

ing  of  the  stream.  Nor,  as  I  understand,  is  that  disputed  by  the  Watbrwokks 
Defendants.  That  being  so,  of  course  the  right  to  maintain  that  ^[[^^* 
action  at  law  must  still  continue,  unless  it  has  been  taken  away  by 
the  Acts  of  Parliament,  and  the  burden  of  shewing  that  it  has 
been  taken  away  by  the  Acts  of  Parliament,  beyond  all  question,  is 
upon  the  Defendants ;  because,  if  a  public  company  or  any  indi- 
viduals obtain  an  Act  of  Parliament  which  they  say  enables  them 
to  take  away  the  common  law  rights  of  any  person,  they  are  bound 
to  shew  that  it  does  it  with  suflScient  clearness. 

The  question,  therefore,  is  whether,  according  to  the  true  con- 
struction of  the  two  Acts  of  Parliament  of  1853  and  1861,  taken 
together,  the  right  to  foul  the  water  is  given  to  the  Defendants. 
By  the  26th  section  of  the  Act  of  1853  there  is  a  general  power 
given  to  make  a  compensation  reservoir.  [His  Lordship  read  the 
section,  and  continued : — ]  Now  it  is  to  be  observed  that  under  that 
section  this  reservoir  is  not  made  for  the  purpose  of  supplying 
water  to  be  used  in  the  town,  but  it  is  a  condition  precedent  to  the 
company  being  entitled  to  take  the  waters  of  the  different  streams. 
If  they  do  not  or  cannot  make  the  reservoir,  the  simple  conse- 
quence is  that  then  they  cannot  take  the  water  beyond  the  limited 
quantity  which  is  mentioned  in  this  section.  It  is  also  to  be 
observed  that,  although  to  a  certain  extent  compulsory  powers  are 
given  and  lands  are  delineated  on  the  plans  which  they  are  en- 
titled oompulsorily  to  affect,  yet  they  are  not  given  any  compul- 
sory power  for  the  purchasing  of  land  for  this  reservoir.  If  it  had 
80  happened  that  no  owner  of  lands  on  the  stream  was  willing  to 
sell  them  the  land,  they  could  not  have  made  the  reservoir  at  all, 
and  the  simple  consequence  then  would  have  been  that  they  would 
not  have  been  entitled  to  take  the  additional  quantity  of  water.  If 
the  question  had  depended  solely  on  that  section,  it  would  have 
been  extremely  doubtful  indeed  whether  any  compulsory  powers 
with  reference  to  the  reservoir  were  given  at  all.  If  no  compul- 
sory powers  were  given  for  the  purpose  of  purchasing  lands  u{x>n 
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L.  JJ.  wliicli  the  works  were  to  be  built,  it  certainly  seems  extraordinary 

1872  that  compulsory  powers  should  be  given  to  take  away  the  rights 

Clowbs  <)f  other  persons  who  have  rights  in  the  nature  of  easements  over 

Staitobd-  *^**  ^^^^  which  they  so  purchased. 

6HtBB  But  the  case  does  not  end  simply  with  that  section.    The  next 

POTTEBIES  .  . 

Watervobks  section  which  is  material  is  the  54thy  which  is  little  more  than  a 
oMPANY.    p^pQ^^jQj^  ^f  ^Ijj^^  jg  ga^}^  j^  fi^Q  26th,  as  to  the  making  of  the 

reservoir,  and  simply  carries  out  the  pro'visions  of  that  section. 

But  the  72nd  section  appears  to  me  very  material  in  the  deter- 
mination of  this  question.     [His  Lordship  read  the  section.] 

Now  the  Plaintiff,  and  the  other]  owners  of  these  miUs,  and  the 
occupiers  of  these  mills,  beyond  all  question,  did  enjoy,  before  the 
passing  of  this  Act,  the  right  of  using  the  water  of  the  Chumet  in 
its  natural  purity  for  the  purpose  of  dyeing.  Then  does  not  this 
section  preserve  it  ?  It  appears  to  me  that,  beyond  all  question, 
it  does.  What  is  the  object  of  inserting  such  a  section  as  this? 
It  was  said  that  it  means  nothing,  that  it  simply  reserves  what 
would  have  been  implied  even  if  it  had  not  been  there,  and  pos- 
sibly to  a  great  extent  that  may  be  true.  I  am  not  at  all  certain 
that  even  if  this  section  had  not  been  there  the  construction  would 
not  have  been  the  same.  But  the  section  is  put  in  to  obviate  all 
doubt  If  it  had  not  been  inserted,  the  question  might  possibly 
have  been  raised  whether  the  rights  of  persons  were  not  inci- 
dentally affected,  and  to  save  that  doubt,  and  prevent  any  persons 
who  might  be  afraid  that  their  rights  might  incidentally  be 
affected  endeavouring  to  obtain  express  clauses  for  their  protection, 
this  general  clause  is  inserted. 

The  scheme  of  the  Act  appears  to  me  to  be  simply  this :  the 
waters  of  the  streams  are  to  be  taken,  and,  therefore,  it  necessarily 
follows  that  they  will  be  greatly  diminished  in  quantity.  There- 
fore, the  millowners  who  use  the  stream  for  power,  and  are  in- 
terested in  the  quantity  of  water  which  comes  down  the  stream, 
ore  to  be  compensated  in  kind.  But  as  respects  any  other  person 
who  may  have  an  interest  in  the  stream,  any  riparian  proprietor 
or  other  person  who  may  use  the  water,  who  may  be  interested 
in  its  purity,  because  he  uses  it  for  manufacturing  purposes, 
the  promoters  of  this  scheme  undertake  that  they  will  not  affect 
their  rights  at  all.    That  appears  to  me  to  be  the  bargain  upon 
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which  this  Act  of  Parliament  was  obtained,  and,  in  my  opinion,       L.  JJ. 
the  Courts  ought  to  hold  persons  to  these  bargains,  because  other-       1872 

wise  a  clause  of  this  kind  would  deceive  those  who  were  in-  clowzs 

terested.     Suppose  that  in  this  Act  they  had  expressly  inserted  g^^^^^ 
a  clause  to  the  effect  that  the  company  should  be  at  liberty  to  foul       sbibb 

,  t  1  -i/fi.  .i.1  POTTKRIKS 

the  water  as  much  as  they  might  find  it  convenient  for  the  purpose  Waterworks 
of  making  and  working  their  reservoir,  would  not  the  Plaintiff  ^''^^' 
and  the  owners  of  the  milL<,  if  they  bad  heard  that  such  a  clause 
was  to  be  inserted  in  the  Act  of  Parliament,  have  applied  directly 
to  Parliament,  and  would  not»  as  a  matter  of  course,  a  clause  have 
been  inserted  for  their  protection  ?  For  it  is  not  .the  ordinary 
practice  of  Parliament  to  take  away  water  rights,  except  in  cases 
of  extreme  necessity.  The  ordinary  practice  when  such  Acts  are 
obtained  is  to  compensate  those  who  are  injured  in  kind.  It  is 
very  difficult  to  compensate  them  in  money,  and  Parliament  does 
not  intend  to  destroy  the  manufacturing  value  of  streams.  There- 
fore clauses  are  introduced  to  preserve  general  rights  of  this 
character,  which  engineers  seem  to  have,  generally  speaking,  not 
much  difficulty  in  enabling  them  to  do.  That  appears,  therefore, 
to  me  to  be  the  scheme  of  this  Act  of  Parliament. 

Then  with  respect  to  the  Act  of  1861 :  It  was  contended  that, 
whatever  might  be  the  effect  of  the  Act  of  1853,  the  Act  of  1861 
recognised  the  reservoir  as  a  complete  reservoir,  which  had  been 
properly  made,  and  therefore  no  person  after  that  Act  can  legally 
assert  that  there  is  any  imperfection  in  the  making,  or  indeed,  as 
it  is  contended,  in  the  working  of  the  reservoir.  I  am  of  opinion 
that  the  Act  of  1861  had  not  that  effect.  The  object  of  it  was 
simply  to  regulate  the  rights  between  the  millowners  and  the 
company,  and  the  effect  of  the  clause,  as  it  appears  to  me,  simply 
is,  that  it  is  a  legislative  recognition  that  the  reservoir  is  a 
sufficient  compliance  with  the  obligations  which  the  previous  Act 
had  put  upon  the  company,  as  between  them  and  the  millowners, 
for  the  purpose  of  furnishing  the  quantity  of  water  which  was 
necessary  for  their  purposes.  [His  Lordship  then  referred  to  the 
sections  of  the  Act  before  stated,  and  continued: — ]  The  Act 
contemplates  that  the  reservoir  will  from  time  to  time  require  to 
be  emptied  and  cleansed.  There  are  two  reservoirs,  and  they  are 
not  to  empty  both  at  the  same  time ;  and  there  are  powers  given 
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L.  JJ.      to  them  which  appear  to  me  to  be  to  a  considerable  extent  a 

1872       recognition  that  they  never  contemplated  that  the  water  was  to 

Clowjm      1^  ^  ^^^^7  as  they  choae  to  make  it    Therefore  I  am  of  opinion 

Stactord-    ^^**  ^*  would  be  wrong  to  construe  this  Act  of  1861  as  .effecting 

8H1BB       what  certainly  the  committee,  when  they  passed  it,  never  supposed 
Watbrvorks  it  would  do,  namely,  to  take  away  the  rights  of  persons  which  had 

*    been  preserved  by  the  previous  Act 

The  result  is  that  these  Acts  of  Parliament  did  not  give  the 
Defendants  any  right  to  foul  the  water  so  as  to  be  injurious  to  the 
Plaintiff;  and,  consequently,  an  action  at  law  would  have  been 
maintainable. 

Then  comes  the  only  other  question,  which  I  will  deal  with 
shortly.  I  cannot  conceive  that,  an  action  at  law  being  maintain- 
able, i:elief  is  not  to  be  had  in  this  Court.  If  this  case  had  hap- 
pened before  Sir  John  BoWa  Act  or  Lard  Cairna'  Aci,  I  presume 
the  ordinary  course  would  be  that  a  bill  having  been  filed,  an 
action  would  have  been  sent  to  be  tried  at  law.  The  action  having 
been  tried,  nominal  damages  would  have  been  obtained,  and  the 
Plaintiff  would  have  come  back  to  this  Court  for  an  injunction. 
Would  this  Court  have  sent  her  away,  and  said  that  she  should 
bring  action  after  action,  instead  of  having  her  remedy  by  injunc- 
tion ?  I  cannot  think  that  would  have  been  so.  The  Vice-Chan- 
cellor said,  "  If  you  can  recover  at  law  at  all  I  think  you  will  get 
no  greater  damages  than  would  be  sufficient  to  pay  for  a  filter, 
and  that  would  be  a  sufficient  compensation."  But»  with  submission 
to  the  Yice-Chancellor,  I  do  not  think  the  Plaintiff  would  get  at 
law  a  sum  sufficient  to  put  up  a  filter.  She  would  only  get,  in  the 
first  instance,  nominal  damages,  because  in  a  case  of  this  sort  you 
cannot  prove  specific  damage,  and  there  is  no  evidence  here  of 
specific  damage,  and  upon  that  evidence  you  would  only  get,  in 
the  first  instance,  408.  damages.  Then  you  must  bring  a  second 
action,  and  what  you  would  get  in  the  second  action  would  be  the 
actual  damage  which  you  had  proved  you  sustained  between  the 
time  you  brought  the  first  and  the  second  actions.  Then  you 
would  bring  a  third  action,  and  you  would  get  as  damages  the 
actual  damage  which  you  could  prove  you  had  sustained  between 
•the  time  of  bringing  the  second  and  third  actions.  It  is  because 
it  is  most  inconvenient  to  leave  the  rights  of  parties  to  be  de» 
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termined  in  that  way,  and  in  fact  impossible  to  leave  it  in  that       L.  JJ. 

vraj,  that  this  Conrt  has  always  in  such  cases  given  relief.    lu  1872 

my  opinion,  therefore,  the  Plaintiff  is  entitled  to  maintain  this  Glowis 

snit^  and  is  entitled  to  have  a  declaration  that  the  Acts  of  Parlia-  gTAjroBD- 

ment  have  not  given  the  Defendants  any  legal  right  to  foul  the  «^^ 
water,  to  her  damage,  and  ought  to  have  an  injunction  to  pre-  Watebwobks 

vent  any  such  damage  in  future.  

Sm  W.  M.  James,  L. J. : — 

I  entirely  concur  in  the  view  which  has  been  expressed  by  the 
Lord  Justice  as  to  the  legal  construction  of  the  Acts  of  Parliament, 
and  as  to  the  legal  right  of  the  Plaintiff  and  the  legal  liability  of 
the  Defendant,    That  being  so,  and  the  legal  right  being,  as  it 
seems  to  me,  quite  clear,  the  only  question  is,  whether  it  is  of  such 
a  character  as  to  induce  this  Court  to  grant  an  injunction.    I  am 
of  opinion  that  this  is  a  case  pre-eminently  for  an  application  to 
this  Court  for  an  injunction,  upon  two  grounds.   To  one  of  these  the 
Lord  Justice  referred — ^the  absolute  necessity  of  preventing  a  con- 
tinued sexies  of  actions,  which  would  be  the  sole  result  if  we 
remitted  the  party  to  what  used  to  be  called  the  other  side  of 
Wettminster  Hall.      Beyond  that,  it  has  always  been  the  prac- 
tice of  this  Court,  and  one  of  the  main  duties  of  this  Court,  to 
take  care  that  public  bodies  who  obtain  authorities  under  Acts  of 
Parliament  do  not  abuse  their  powers.   The  Vice-Chancellor,  indeed, 
expressed  an  opinion  that  this  was  a  trivial  damage,  and  that  the 
Courts  ought  not  to  encourage  such  cases  to  be  brought  before  them. 
I  myself  should  be  very  loth  indeed  to  encourage  parties  to  come 
here  upon  a  mere  technical'  legal  right,  but  it  is  impossible,  as  it 
seems  to  me,  to  read  what  has  taken  place  between  these  parties 
without  seeing  that  there  has  been  a  veiy  substantial  ground  of  com- 
plaint in  tact ;  and  that  the  Defendants  and  their  agents  (of  course 
not  admitting  their  legal  liability)  have  admitted  this  by  the  very 
proper  and  laudable  efforts  made  by  them  in  past  years  to  miti* 
gate  or  avoid  the  damage  complained  of.    After  that,  it  seems  to 
me,  with  all  deference  to  the  Yice-Chancellor,  impossible  to  hold 
that  this  is  a  case  of  a  person  who  merely  comes  into  this  Court 
for  the  purpose  of  vexation  and  oppression,  availing  himself  of  some 
technical  right  which  he  has  under,  an  Act  of  Parliament.    That 

V<a..Vni.  N  1 
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L.  JJ.       being  so,  I  am  of  opinion  that  the  injunction  is  really  a  matter  of 

1872        course,  and  I  propose,  if  the  Lord  Justice  agrees  with  me,  to  declare 

Glowks      (following  out  the  judgment  he  has  been  good  enough  to  pronounce 

Stawodd-    ^  ^  *^®  legal  construction)  that  the  provisions  of  the  Act  of  Par- 

sHiBE       liament  mentioned  in  the  pleadings  for  storing  and  discharging  the 

Watbbwobks  water  in  and  from  the  reservoir  of  the  Defendants,  did  not  legalise 

!I^^'    the  fouling  of  the  stream  below  the  reservoir.    Then  an  injunction 

restraining  the  Defendants  from  so  storing  and  discharging  the 

water  as  to  foul  the  water  to  the  damage  and  injury  of  the  owners 

and  occupiers  of  the  Plaintiff's  dye  works  in  the  bill  mentioned. 

Solicitors  for  the  Plaintiff:  Messrs.  Milne^  Hiddle,  &  Mdlor, 
agents  for  Messrs.  Eaeker  db  Allen^  Leek. 

Solicitor  for  the  Defendants:  Mr.  J.  Batv,  agent  for  Mr. 
Llewellyn,  TunstaU. 


U  JJ.  Ex  parte  WARD.    In  re  COUSTON. 

1S72 

,^y^         Bankruptcy  —  Order  and  DUpontion  —  Content    of  True   Owner  —  Bended 

Nov.  21,  WareJiowte. 

In  December,  1870,  W.  bought  from  C,  whisky  in  bond,  to  remain  in 
bond  to  CJs  order  rent  free  for  twelve  months,  after  which  warehouae  rent  to 
be  paid.  In  March,  1871,  the  price  was  paid.  On  the  19th  of  February, 
1872,  W.  wrote  to  C»  directing  him  to  forward  a  specified  hogshead  of  the 
whisky,  and  inclosing  a  cheque  of  sufficient  amount  to  pay  duty  and  clear 
the  whisky.  On  the  26th  C.  filed  a  Petition  for  liquidation,  having  retained 
the  cheque,  but  not  paid  the  duty  nor  in  any  way  complied  with  W*s  diiec- 
tions.  At  the  time  of  sale  the  whisky  had  been  all  carried  to  W.^s  credit  in 
C.*8  books,  but  had  throughout  been  lying  to  C*8  order  at  a  dock  warehouse : — 

IMd  (reversing  the  decision  of  the  Chief  Judge  and  affirming  that  of  the 
County  Court  Judge),  that  this  hogshead  did  not  pass  to  the  trustee  in  liqui- 
dation as  being  within  C's  order  and  disposition,  as  the  consent  of  the  true 
owner  had  been  determined  by  the  demand  of  possession,  though  no  notice 
had  been  given  to  the  warehouseman. 

1  HIS  was  an  appeal  from  a  decision  of  the  Chief  Judge,  reversing 
part  of  an  order  of  the  Judge  of  the  County  Court  of  Laneashire. 

In  December,  1870,  Cbtwrfon,  TTiomeon,  it  Co.,  spirit  merchants, 
carrying  on  business  at  Leith   and   Liverpool,   sold    to  Robert 

Ward,  an  innkeeper  at  Manchester,  ten  hogsheads  of  Ida  whisky. 
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numbered  4098  to  4107,  which  were  then  in  bond  at  the  Leiih       l.  JJ. 
dock  warehouse  to  the  order  of  Ckmstan,  Thomson^  <&  Co.    At  the        i872 
time  of  the  sale  it  was  agreed  that  the  hogsheads  should  remain     ^^^^ 
in  bond  under  Coustan  dk  Thomson's  control  rent  free  for  twelve      Ward. 
months,  after  which  warehouse  rent  should  be  payable  by  the  pur-    .  coumow. 

•chaser.    In  March,  1871,  Ward  paid  £77  2«.  Qci.,  the  price  of  the       

whisky.  In  November,  1871,  Ward  died,  and  his  business  was 
continued  by  John  and  James  Ward,  his  executors.  On  the  19th 
of  February,  1872,  CaustondkOo.  received  from  theWards  a  cheque 
for  £30,  accompanied  by  the  following  letter : — **  Inclosed  you  have 
cheque  for  £80  on  account  of  one  hogshead  of  wliisky,  number 
4100.  Direct  and  permit  for  the  executors  of  Robert  Ward^  Town 
HaU  Tavern,  Salford''  The  £30  was  to  pay  duty,  warehouse  rent, 
and  clearing  charges  in  respect  of  the  one  hogshead,  and  was  more 
than  BuflScient  for  the  purpose.  On  the  26th  of  February,  1872, 
Coustan,  Thomson,  db  Co.-filed  a  Petition  for  liquidation  by  arrange- 
ment, and  on  the  25th  of  March  a  meeting  of  creditors  was  held, 
at  which  resolutions  for  liquidation  by  arrangement  were  passed, 
w&ich  were  afterwards  duly  registered.  Two  of  the  ten  hogsheads 
had  been  delivered  before  February,  1872,  but  the  above-mentioned 
hogshead  and  the  remaining  seven,  at  the  time  of  the  filing  the 
Petition,  were  still  lying  at  the  LeUh  dock  warehouse  to  the  order 
of  Couston,  Thomson,  db  Co.,  though  in  the  books  of  that  firm  they 
liad  been  transferred  to  the  credit  of  Ward  at  the  time  of  the  sale. 

At  the  time  of  the  filing  the  Petition  large  quantities  of 
bonded  goods,  which  Couston,  Thomson,  dk  Co.  had  sold,  remained, 
as  to  some,  in  bonded  warehouses  belonging  to  the  firm,  and  as  to 
others,  in  neutral  warehouses.  Eepresentative  cases  were  chosen 
for  obtaining  the  opinion  of  the  Court  as  to  the  title  to  goods  so 
circumstanced,  and  Ward^s  case  was  selected  to  try  the  question  as 
to  goods  in  neutral  warehouses. 

2%ofnsofi  stated  by  affidavit  as  follows : — ''  It  is  the  custom  and 
^nal  practice  in  the  wine  and  spirit  trade  in  Liverpool  for  goods 
eold  in  bond  (that  is,  upon  which  the  (Government  duty  has  not 
been  paid)  to  remain  in  the  bonded  warehouse  in  which  they  are 
stored  at  the  time  of  sale,  in  the  possession  or  under  the  control  of 
the  Tender  after  they  have  been  paid  for  by  the  purchaser,  the 
vendor  giving  to  the  purchaser  when  required  by  him  an  authority  to 
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L.  JJ«      receive  the  goods  from  him  or  the  warehouse  keeper,  called  a  deli?ery 

1872       order.    These  delivery  orders,  if  they  are  not  applied  for  by  the 

Exparte     purchaser,  are  rarely,  if  ever,  given  to  him  at  all,  but  the  goods 

Wabd.      gQ]^  remain  in  the  possession  or  under  the  control  of  the  vendor, 

CousToar,     ^'ho  charges  warehouse  rent  for  t^em  to  the  purchaser,  and  when 

the  goods  are  required  by  the  purchaser  for  use,  he  generally  sends 

to  the  vendor  the  amount  of  duty  payable,  and  the  vendor  pays  the 

duty  to  the  Government^  and  forwards  the  goods  to  the  purchaser 

or  his  order,  making  a  small  charge  for  so  doing.    In  all  cases  on 

the  sale  of  goods  the  same  are  transferred  in  what  is  called  the 

bond-book  of  the  vendor  into  the  name  of  the  purchaser,  and 

are  so  transferred  in  transactions  of  a  similar  nature  in  the  books 

of  the  late  firm  of  Oouston,  Thomson,  <&  Co^ 

Another  witness,  who  was  a  wine  and  spirit  broker,  deposed : — 
**  I  have  been  engaged  in  the  wine  and  spirit  business  at  Liverpool 
for  fifteen  years.  I  have  considerable  knowledge  of  the  custom  of 
the  trade  at  Liverpool.  It  is  the  custom  for  the  merchant,  upon 
the  sale  of  any  goods,  simply  to  enter  the  purchaser's  name  against 
the  goods  in  bis  stock-book,  and  thus  write  all  such  goods  out  of 
his  stock,  holding  them  to  the  order  of  the  vendee.  The  vendor 
then  becomes  the  agent  or  trustee  (and,  as  a  rule,  the  warehouse 
keeper)  for  such  goods,  making  a  certain  charge  for  warehouse  rent. 
It  is  not  the  custom  in  Liverpool  to  give  the  vendee  any  delivery 
order  or  warrant  for  such  goods,  but  such  delivery  order  or  warrant 
would  be  given  if  specially  asked  for,  as  it  would  be  used  in  case 
of  a  transfer  or  re-sale  to  a  sub-vendee." 

The  case  was  brought  before  the  Court  by  an  application  on  the 
part  of  the  Wards,  for  an  order  upon  the  trustee  to  deliver  up  to 
them  the  eight  hogsheads.  The  County  Court  Judge  decided  in 
favour  of  the  trustee  as  to  seven  of  the  hogsheads,  but  held  that 
the  application  for  No.  4100  on  the  19th  of  February  had  deter- 
mined the  consent  of  the  true  owner  as  to  that  hogshead,  and  that 
the  Wards  were  entitled  to  it.  The  trustee  appealed,  and  the 
Chief  Judge  decided  that  this  also  passed  to  the  trustee  (1).  The 
Wards  appealed. 

(1)  1872.  July  29.  clearly  admitted  themselves  and  are 

Snt  James  Bacok,  C. J. : —  made  out  to  be  the  true  owners  of  these 

In  this  case  the  Respondents  have     goods ;  and  it  is  precisely  for  their  case 
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that  the  Bankruptcy  Act  has  made 
provision,  enacting  that  the  property 
of  the  hankrupt  divisihle  amongst  his 
creditors  shall  comprise,  among  other 
thingp,  all  goods  and  chattels  being  at 
the  oommeDoement  of  the  bankruptcy 
in  the  possession,  order,  or  disposition 
of  the  bankrupt,  being  a  trader,  by  the 
consent  and  permission  of  the  true 
owner.  The  case  of  Knowles  v.  Bors' 
fan  (5  B.  &  A.  184)  which  has  been 
quoted  is  still  law ;  the  case  of  HamU' 
ton  y.  Bdl  (10  Ex.  545)  is  a  totally 
different  case,  the  qnestio^  of  reputed 
ownership  was  never  raised  in  it. 
Then  as  to  the  alleged  and  construc- 
tive demand,  that  does  not  vary  the 
case,  for  notwithstanding  that  the  goods 
remained  in  the  possession  of  a  person 
other  than  the  true  owner.  The  bank- 
rupts might  have  dealt  with  the  goods 
up  to  the  time  of  the  bankruptcy.    The 


letter  and  cheque  which  were  sent  to 
the  banknipts  by  the  Respondents  with 
the  request  to  pay  the  duty  on  the 
whisky  not  Jiaving  been  acted  upon 
before  the  bankruptcy,  gave  rise  to  a 
difference  of  the  transaction  as  between 
the  parties  themselves,  but  not  so  as 
to  alter  the  rights  of  third  persons. 
KnotdcB  V.  HcrifaU  is  not  in  the 
slightest  degree  affected  as  an  authority 
by  the  circumstance  that  it  was  a 
special  case.  The  order  of  the  County 
Court  Judge  must  therefore  be  dis- 
charged. The  deposit  will  be  returned. 
The  trustee  will  have  his  costs  out  of 
the  estate. 

(1)  2  Ex.  303.     . 

(2)  2M.D.&D.  259. 

(3)  3D.&Ch.351. 

(4)  6  K  &  B.  227. 

(5)  5  B.  &  Ad.  674. 

(6)  Law  Bep.  7  Ch.  20. 


MxpofU 
Wabd. 


Mr.  Esrschettj  Q.C.,  and  Mr.  Wheeler,  for  the  Appellants : —  L.  J  J. 

The  consent  of  the  true  owner  was  determined  by  a  bond  fide  ^®^ 
demand  of  possession :  Belcher  v.  Bellamy  (1) ;  Ek  parte  Dover  (2) ; 

Ex  parte  MoldatU  (3) ;  Brewin  v.  Short  (4) ;  Smith  v.  Topping  (5) ;  j^  ^ 

Ex  parte  Cohen  (6).  Ooustox, 

Mr.  Benjamin,  Q.C.,  and  Mr.  McConneU,  contra: — 

There  was  no  demand  of  possession.  The  tme  owners  only  wrote 
to  the  bankrupts  as  their  agents,  directing  them  to  get  the  goods 
out  of  the  custody  of  the  wharfinger,  from  whom  possession  was 
never  demanded.    The  case  is  governed  by  Knotdes  v.  Horsfall  (7). 

Sib  6.  Mellish,  L.  J. : — 

This  is  an  appeal  from  an  order  of  the  Chief  Judge  reversing 
part  of  an  order  of  the  County  Court  Judge,  who  held  that  one 
keg  of  whisky  out  of  several  was  not  within  the  order  and  dis- 
position of  the  bankrupt  with  the  consent  of  the  true  owner.  The 
bankrupts  had  sold  whisky  to  Ward,  the  testator  of  the  Appel- 
lants.    The  whisky  was  left  on  commission  in  a  warehouse  not 
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L.  J.7.  beloDging  to  the  yendors,  but  a  bonded  warehouse.  Some  of 
1872        it  bad  been  delivered  to  the  purchaser)  but  the  rest  remained. 

Ex  parte  ^^  County  Court  Judge  held  that  it  was  within  the  order  and 
Ward,      disposition  of  the  bankrupt,  except  one  keg,  as  to  which  the 

C0U8TON.  Appellants  on  the  19th  of  February  sent  a  letter  to  the  bankrupts 
"~"  at  their  office  in  Liverpool^  directing  them  to  forward  it,  and 
inclosing  a  cheque  for  a  sum  sufficient  to  pay  the  duty  on  it,  clear 
it,  and  enable  it  to  be  sent  to  them.  This  was  the  way  in  which 
delivery  had  been  obtained  on  former  occasions.  The  filing  a 
Petition  for  liquidation,  which  is  equivalent  to  bankruptcy,  took 
place  on  the  26th.  The  bankrupts  did  not  return  the  cheque,  so 
they  had  ample  time  to  pay  the  duty,  clear  the  whisky,  and  send 
it  away  before  the  bankruptcy.  Tlie  question  then  is,  was  it  at  the- 
time  of  the  bankruptcy  within  the  order  and  disposition  of  the 
bankrupts  with  the  consent  of  the  true  owner?  It  is  clear  law,  as- 
laid  down  in  Smith  v.  Topping  (1)  and  other  cases,  that  if  the  true 
owner  bond  fide  demands  possession  with  a  view  of  taking  posses- 
sion before  the  bankruptcy,  though  from  no  fault  of  his  own 
he  fails  to  get  it,  the  goods  are  not  within  the  possession  of 
the  bankrupt  with  his  consent.  This  case  is  within  that  rule. 
There  was  a  demand  of  possession,  and  nothing  to  shew  that  it 
was  not  a  lond  fids  demand.  The  only  difference  between  this 
and  the  ordinary  case  is,  that  here  the  property  was  not  in  the 
actual  possession  of  the  bankrupts,  but  of  another  warehouseman, 
and  the  Chief  Judge  appears  to  have  gone  upon  this.  But 
it  appears  to  me  to  make  no  difference,  for  though,  in  order  to 
take  the  goods  out  of  the  possession  of  the  bankrupts,  notice  must 
have  been  given  to  the  warehouseman,  still,  for  the  purpose  of 
determining  the  consent  of  the  true  owner,  the  bankrupts  were  the 
proper  persons  to  receive  the  notice.  The  purchaser  cannot  be  in 
any  worse  position  because  the  bankrupts  did  not  keep  the  goods- 
in  their  own  warehouse.  I  am  of  opinion,  therefore,  that  the  order 
of  the  Chief  Judge  must  be  reversed. 

Sir  W.  M.  James,  L.J.  :— 
I  entirely  agree. 

Solicitors :  Messrs.  Chester  dt  Co. ;  Mr.  Wynne. 

(1)  5  B.  &  Ad.  674. 
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<3HEAT  EASTERN  KAILWAT  COMPANY  «.  TURNER.         L,c. 

[1871    G.    67.]  J872 

Trudee-^niegal  Trust— Bankrupt^Order  and  Disposition.  Not^. 

The  chainnan  of  a  company,  with  the  assent  of  the  company,  held  in  his 
name  shares  in  another  company,  which  had  been  purchased  with  the  money 
of  the  first-named  company.    The  chairman  became  bankrupt : — 

Held  (reversing  the  decree  of  the  Master  of  the  Rolls),  that,  though  the 
purchase  by  one  company  of  shares  in  another  company  was  illegal,  the  shares 
were  not  within  the  order  and  disposition  of  the  bankrupt  so  as  to  pass  to  his 
assignees,  and  that  he  must  transfer  them  as  the  company  should  direct. 

Ex  parte  Watkins  (1)  distinguished. 

IN  the  month  of  June,  1863,  Horatio  Love^  then  chairman  of  the 
board  of  directors  of  the  Oreat  Eastern  BaUway  Company^  on 
behalf  of  the  company,  and  by  their  direction  (as  alleged  by  the 
bill),  and  with  their  money,  purchased  102  shares  in  the  Lynn  and 
Hunstanton  Railway  Company^  which  shares  were  duly  transferred 
to  Horatio  Love  as  a  trustee  for  the  company ;  the  Lynn  and  Hunr 
slanton  BaUway  Company  having  notice  of  the  facts.  In  August, 
1863,  J9ara<fo  Love  ceased  to  be  chairman,  and  J.  Ooodson  sue* 
ceeded  him,  whereupon  the  above-mentioned  shares  were  trans- 
ferred to  J.  Ooodson.  The  shares  were  aften^'ards  converted  into 
£1020  stock,  which  was  registered  in  the  name  of  J.  Ooodson.  In 
February,  1866,  J.  (hodson  ceased  to  be  chairman,  and  0.  H.  Turner 
succeeded  him,  whereupon  the  £1020  stock  was  transferred  to 
C.  H  Turner  as  a  trustee  for  the  Cheat  Eastern  Railway  Company. 
The  stock  certificate  was  sent  to  the  Cheat  Eastern  Railway  Com- 
pany, and  remained  in  their  possession.  In  September,  1869, 
0.  H.  Turner  was  duly  adjudicated  a  bankrupt,  and  J.  Field  and 
E.  C.  Foreman  were  appointed  assignees  under  the  bankruptcy. 

Field  and  Foreman  retixsei  to  transfer  the  shares  to  new  trustees 
for  the  Oreat  Eastern  Railway  Company,  and  the  company  thereupon 
filed  the  bill  in  this  suit  containing  the  statements  above  men- 
tioned, and  praying  that  the  assignees  might  be  ordered  to  transfer 
Che  shares  as  the  Oreat  Eastern  Railway  Company  should  direct 

(1)  2  Mont,  ft  A.  348. 
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L.a  C.H.  Turner^  who  was  made  a  Defendant,  stated  that  he  was 

1872        willing  to  make  the  transfer,  but  was  advised  that  he  could  not 

Gbbat      safely  do  so,  as  Fidd  and  Faremany  his  assignees  in  bankruptcy, 

«•  Field  and  Foreman  alleged  that  the  purchase  of  the  shares  out 

Turner.  ,    , 

— ^       of  Tthe  money  of  the  company  and  the  transfer  of  the  stock  were 

illegal  transactions,  and  that  the  vesting  the  same  in  the  succes- 

siye  chairmen  was  a  mere  device  for  giving  additional  credit  to  the 

chairmen ;  that  the  trust  of  the  stock  was  not  effectual,  and  that 

it  remained  in  the  order  and  disposition  of  C.  E.  Turner  at  his 

bankruptcy,  and  as  such  passed  to  his  assignees,  who  claimed  the 

same  accordingly. 

The  Master  of  the  EoUs  dismissed  the  bill  with  costs  as  against 
all  the  Defendants  (1). 

The  Plaintiffs  appealed. 

Sir  jB.  BaggaUay^  Q.C.,  and  Mr.  Smarts  for  the  Plaintiffs : — 
The  decision  of  the  Master  of  the  Bolls  proceeded  on  the  simple 
principle  that  the  whole  transaction  was  illegal    No  doubt  the 

(Vi  1872  Mav  12.  ^^^  ^^^^  °°*'  ^^®  prevented  Mr. 

^  ^         '  *  TtirTi^from  transferrmg  the  shares  or 

LoBD  RoMnxT,  M.R. :—  the  stock  as  he  chose,  nor  would  this 

The  question  in  this  case  is  very  have  made  the  Lynn  and  Hunstanton 

short  The  Plaintiffs  are  a  company  in-  Railway  Company  liable  if  they  had 

coiporated  by  Act  of  Parliament.    The  adopted  such  transfer.    Even  assuming 

company  are  not  by  their  Act  of  incor-  that  the  Plaintifiis  were  the  true  ownera, 

poration  enabled  to  purchase  or  hold  yet  the  shares  were  still  with  their 

shares  in  any  other  company.    [His  consent  in  the  ostensible  ownership, 

Lordship  then  stated  the  iacts  of  the  that  is  in  the  order  and  disposition,  of 

case.]    I  think  that  the  assignees  are  the  bankrupt    I  am  disposed  to  think 

light,  and  I  am  of  opinion  that  this  that  the  stock  vested  in  the  assignees 

stock,  which  the  Plaintiffs  could  not  in  bankruptcy  without  the  necessity  of 

legally  acquire  or  hold,  cannot  be  said  resorting  to  the  order  and  disposition 

to  be  of  that  description  of  trust  pro-  clause  in  the  bankruptcy  Acts ;  but  it  is 

perty  which  upon   bankruptcy   does  unnecessary  to  determine  that  question, 

not  pass  to  the  assignees.    All  that  I  think  also  that  the  same  question  of 

Mr.  Turner  did  was  to  enter  into  an  principle  arose  in  the  case  which  was 

agreement  to  deal  with  the  shares  as  cited  to  me,  j&bc  parfe  TTaf/h'n^  (2  Mont 

the  Plaintiffs  should   require.     This  &  A.  848),  and  that  by  the  decision  in 

engagement  his  bankruptcy  disqualified  that  case  the  question  is  oonduded  in 

him  from  executing.  The  notice  to  the  favour  of  the  assignees.    The  bill  will 

Lynn  and  EunsUtntim  Bailtvay  Com-  be  dismissed  with  costs. 
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shareholders  oould  complain  of  the  illegality,  just  as  a  cestui  que  L.  C. 
trust  could  complain  of  an  unauthorized  inyestment ;  but  neither  1872 
the  tmstee  nor  his  assignees  could  claim  the  fund.  Gbk^t 

EAflTKBK 

Mr.  Speed,  for  Mr.  Turner.  ^^^"^^  ^' 

TUSKEB. 

Mr.  jFVy,  Q.C.,  and  Mr.  BagshaKe,  for  Mr.  Turner's  assignees : — 

The  assignees  have  been  directed  by  the  Court  of  Bankruptcy  to 
defend  this  suit  The  Chreat  Eastern  Railway  Company  can  never 
have  been  the  owners  of  these  shares,  as  such  ownership  was 
beyond  their  powers.  The  public,  by  the  Attorney-General,  could 
interpose  and  prevent  it  The  company  could  not  have  compelled 
Turner  to  transfer :  Attorney-General  v.  Great  Northern  BaUway 
Company  (1).  If  the  company  choose  to  create  an  illegal  trust, 
they  cannot  enforce  it  against  the  creditors  of  Turner.  Ex  parte 
Waihins  (2)  and  Ex  parte  Ord  (3)  are  clear  authorities.  If  the 
directors  negUgentiy  and  improperly  place  a  chattel  of  the  com- 
pany in  the  hands  of  a  trader  who  becomes  bankrupt,  they  cannot 
recover  the  chattel  from  the  assignees :  Copeman  v.  Gallant  (4) ; 
Joy  V.  Campbell  (5) :  Ex  parte  Castle  (6).  The  Lywn  and  Hun* 
Stanton  BaUway  Company  cannot  recognise  this  trust :  Com,pa/aies 
Clauses  Act,  1845,  &  20. 

The  only  thing  which  the  Crreai  Eastern  BaQway  Company  can 
do  would  be  to  force  the  directors,  who  had  acted  illegally,  to  take 
the  diares,  and  replace  the  money,  and  then  the  shares  would 
certainly  go  to  the  assignee. 

LoBD  Selbobne,  L.C.  : — 

I  am  sorry  that  I  am  unable,  in  this  case,  to  follow  the  view  of 
His  Lordship  the  Master  of  the  Bolls. 

As  I  see  the  facts,  the  legal  conclusion  to  be  drawn  from  them  is 
not  difficult.  Supposing  that  there  had  been  an  authority  by  law 
to  invest  the  funds  of  the  company  in  the  purchase  of  shares  in 
tiie  Lynn  and  Hunstanton  Baikcay  Company  in  the  name  of  the 
chairman  for  the  time  being,  then  I  take  it  to  be  clear,  beyond 

(1)  1  Dr.  &  Sm.  154.  (4)  1  P.  Wms.  314. 

(2)  2  Mont  ft  A.  348.  (5)  1  Sch.  ft  Lef.  328. 

(8)  IWd.  724.  (6)  3  M.  D.  ft  D.  117 ;  7  Jnr.  47. 

P2  1 
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L.  a       controyersy,  tliat»  even  without  any  notice  to  the  company,  the 

1872        principle  of  Joy  v.  Campbell  (1),  and  the  other  cases  of  that  class, 

Qbmat      would  have  prevented  the  application  of  the  order  and  disposition 

b^^^tCo  ^^^^^^  ^^  ^^^  Bankruptcy  Ad^  and  that  the  shares  would  not  have 

_  «•         passed  to  the  assimees  of  the  chairman. 

—  The  difference  between  the  case  which  I  have  supposed  and  the 

present  case  is  just  this :  that  there  was  no  authority  to  purchase 
either  in  the  name  of  the  company  or  in  the  name  of  the  chairman, 
or  in  any  other  name.  The  company  is  a  mere  abstraction  of  law. 
All  that  it  does,  all  that  the  law  imputes  to  it  as  its  act,  must  be 
that  which  can  be  legally  done  within  the  powers  Tested  in  it  by 
law.  Consequently  a  thing  which  is  ultra  vires  and  unauthorized 
is  not  an  act  of  the  company  in  such  a  sense  as  that  the  consent  of 
the  company  to  that  act  can  be  pleaded. 

The  directors  are  the  mere  trustees  or  agents  of  the  company — 
trustees  of  the  company's  money  and  property — ^agents  in  the 
transactions  which  they  enter  into  on  behalf  of  the  company.  In 
this  case,  without  legal  authority,  and  therefore  without  the  con- 
sent of  the  corporation,  whose  trustees  and  agents  they  were,  the 
directors  took  a  part  of  the  company's  money,  and  therewith  pur- 
chased a  property  which  this  contest  proyes  to  be  of  some  value 
— shares  in  the  Lynn  and  Hunstanton  Bailway  Company.  Those 
shares  so  bought— not  a  farthing  of  any  other  person's  money 
haying  contributed  to  the  purchase — were  placed  in  the  names  of 
three  successive  chairmen  of  the  company,  and  were  uniformly 
dealt  with  as  that  which  they  were,  the  property  of  the  company. 
True  it  is  that  the  investment  was  an  unauthorized  investment ; 
but  I  entirely  assent  to  what  was  said  by  Sir  Bichard  BaggaJhy^ 
that  there  is  no  difference  between  an  unauthorized  investment 
of  the  money  of  a  public  company  by  its  trustees,  and  an  unautho- 
rized investment  of  the  moneys  belonging  to  any  other  trust  by 
the  trustees  of  that  trust.  It  would  be  monstrous — it  would  be 
extravagant  to  the  very  last  degree — ^to  say,  that  because  the 
money  of  eeduis  que  trust  has  been  laid  out  in  an  unauthorized 
manner,  that  therefore  they  are  not  to  have  the  benefit  of  what- 
ever value  there  is  in  the  property  bought  with  their  money* 
It  is  clear  that  the  chairman,  although  this  was  an  unautiiorized 
(1)  1  Sch.  &  Lef.  328. 
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investmenti  was  a  trustee  of  the  shares  bought  with  the  money  of       L.  a 
the  company;  but  if  the  shares  had  become  burthensome,  the       1872 
burthen  could  not  have  been  thrown  upon  the  company.  That  is  a      obeat 
proposition  qnite  consistent  with  the  other.  B^atat  Co. 

Then  how  can  it  possibly  be  said,  there  being  this  trust  created         «• 

by  the  company's  trustees  in  their  own  wrong — binding  on  them,       

although  not  bmding  on  the  company — created  by  them,  but  not 
assented  to  by  the  company — ^that  the  company,  as  the  true 
owners,  haye  consented  to  allow  their  property  to  be  placed  in 
jeopardy  by  creating  a  repnted  ownership  in  the  name  of  its  chair- 
man? I  cannot  follow  the  proposition.  While  in  the  ordinary 
case  of  an  authorized  trust  that  order  and  disposition  and  reputed 
ownership  which  the  statute  contemplates  are  wanting,  in  this  case 
of  unauthorized  trust  the  consent  of  the  true  owner,  that'  equally 
essential  ingredient  to  the  creation  of  a  reputed  ownership,  is 
much  more  wanting. 

The  case,  therefore,  seems  to  me  to  resolve  itself  into  the  ordi- 
nary one  of  trust  money  in  the  hands  of  trustees,  which  the  Conrt 
follows  and  traces  into  every  investment  which  they  have  made.  In 
the  case  of  FenneU  v.  BeffeU  (1),  where  an  oiBcial  assignee  had 
carried  moneys,  which  he  had  received  for  the  purposes  of  his 
assigneeship,  into  an  account  which  he  kept  in  his  own  name  with 
his  bankers,  and  afterwards  died  insolvent,  it  was  held  that  the 
balances  of  that  account,  t?hich  could  be  ear-marked  as  having 
arisen  from  the  trust  moneys,  passed  to  his  successor  in  ofiSce. 
Whatever  be  the  nature  of  the  investment  into  which  the  trust 
money  invested  by  a  trustee  can  be  traced,  unless  the  eetiuis  pie 
iruil  are  affected  by  the  consent  which  the  statute  contemplates 
for  the  creation  of  reputed  ownership,  I  apprehend  it  to  be  clear 
law  that  the  money  so  invested  does  not  pass  on  bankruptcy  to  the 
assignees,  but  remains  the  property  of  the  person  for  whom  it  was 
originally  held« 

I  will  only  add  one  sentence  npon  that  class  of  cases  which  have 
been  cited,  and  which  appear  to  have  been  considered  by  the 
Master  of  the  Bolls  to  be  authorities  for  the  decision  at  which  His 
Lordship  arrived.  They  are  undoubtedly  cases  in  which  an  apparent 
exception  is  made  to  the  general  rule,  that  where  there  is  a  hand 
(1)  4  D.  M.  &  G.  372 ;  18  Jnr.  273. 
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Ii.  G.       fide  trust  the  trustee  does  not  hold  the  property  in  his  order  and 
1872       dii^sition  with  the  consent  of  the  true  owner,  or  with  sach  a  repu- 
Q^rs      tation  of  ownership  as  to  cause  the  property  to  be  treated  as  his  own 
Eaftebn     ill  casQ  of  bankruptcy.  But  the  principle  of  the  exceptions  in  those 
V.         instances,  which  I  will  assume  for  the  present  purpose  to  have  been 
..^        correctly  made  upon  the  facts  of  those  particular  cases,  is  this, 
that  there  being  no  bondfde  reason  for  the  creation  of  any  trust, 
the  forms  of  a  trust  were  gone  through  in  order  to  conceal  the  trae 
ownership  of  the  property.    That  has  been  held  to  be  in  truth  an 
abuse  of  the  forms  of  a  trust  for  the  purpose  of  creating  a  reputa- 
tion of  ownership,  and  placing  the  property  within  the  order  and 
disposition  of  another  with  the  consent  of  the  true  owner  of  the 
^  property. 

For  the  reasons  which  I  have  already  given,  that  principle 
cannot  apply  where  a  joint  stock  company  is  the  true  owner,  and 
can  haye  given  no  consent,  and  where  the  investment  is  an  un-^ 
authorized  investment  of  the  money  of  the  company  as  against  the 
company,  by  the  act  of  its  trustees. 


Minutes  :— Declare  that  JBenry  Turner,  at  the  date  of  his  bankniptoy,  was 
trustee  for  the  Plaintifiis  of  the  £1020  stock  of  the  Lynn  and  Hunstanton  Rail- 
way Company,  Decree  that  he  be  directed  to  transfer  the  stock  to  the  Plaintiff, 
or  as  they  shall  direct.  The  costs  of  the  suit  up  to  the  hearing  in  the  Court 
below  to  be  paid  l^  the  assignees.  No  costs  given  to  Turner.  No  costs  of  the 
appeal. 

Solicitor  for  the  Company :  Mr.  W.  J7.  Shaw. 
Solicitors  for  the  Assignees  of  Turner:  Messrs,  WUde^  Berger^  & 
Moore. 
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DIXON  V.  MUCKLESTON.  l.c. 

[1870    D.    54.]  J^ 

EqmkibU  Mofigaffe^Depoiii  of  (Hd  Deed^PriorUy. 


Noo.  18, 19. 


The  owner  in  fee  of  a  farm  deposited  deeds  of  oonveyanoe  of  the  £Burm 
^ated  1774,  by  way  of  security  for  money  then  dae,  writing  at  the  same 
tinM  a  letter  which  stated  that  the  deeds  were  the  title-deeds  of  the  fitfrn, 
and  wen  to  be  a  secority.  He  afterwards  deposited  the  sabseqnent  title 
deeds  of  the  farm,  the  eariiest  being  dated  1787,  with  bankers,  by  way  of 
security  for  money  due  to  them  ;  the  title  was  investigated  by  the  bankers, 
and  they  had  no  notice  of  the  prior  charge  :— 

Edd  (a£Brming  the  decision  of  the  Master  of  the  Rolls),  that  the  letter 
created  an  equitable  charge  on  the  iarm,  and  that  under  tiie  drcumstanoes 
credit  must  be  taken  to  hare  been  given  by  the  owner  of  the  prior  charge  to 
the  statement  made  by  the  mortgagor,  that  the  deposited  deeds  were  the 
whole  of  the  title-deeds ;  and  that  the  owner  of  the  prior  charge  had  therefore 
not  been  gnil^  of  negUgence  so  as  to  deprive  herself  of  her  priority. 

mjY  indentures  of  lease  and  release  bearing  date  the  11th  and 
12th  of  May,  1774,  a  certain  farm  called  Fen-^-hank  was  conveyed 
to  one  Bewry  Bawdier,  through  whom  it  appeared  to  have  come  to 
his  step-son  Charle$  Muckledan. 

By  indentores  of  lease  and  release  bearing  date  the  2nd  and  3rd 
of  Angnst^  1787,  Charles  MuekleUan  settled  the  Pen^-iank  Farm 
and  certain  lands  at  Cotton  Hill  on  himself  for  life,  with  remainder 
to  his  children  as  tenants  in  common.  He  had  four  children,  of 
whom  two  died  infants,  so  that  the  settled  lands  vested  as  to  three- 
fourths  in  the  smriving  son,  Edward  MucJdeston  the  elder,  and  as 
to  one-fourth  in  a  daughter,  Mdrtff  who  by  a  settlement  made  on 
her  marriage  with  Edward  Shaw,  and  dated  the  28th  of  June, 
1814,  conveyed  her  one-fourth  to  Edward  Shaw,  her  husband.  Z 

Edward  Muekledon  tha  elder,  by  deeds  dated  the  2l8t  and  22nd 
of  August,  1818,  conveyed  his  three-fourths  to  trustees  on  trust  for 
himself  for  life,  with  remainder  to  his  child  or  children  as  he 
should  appoint,  subject  to  a  jointure  to  his  wife. 

By  deeds  of  the  21st  and  22nd  of  February,  1822,  Edward  Shaw 
^conveyed  his  one-fourth  to  Edward  Muekleiton  the  elder. 

By  an  indenture  ^dated  the  Ist  of  February,  1848,  Edward 
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L.C.       MuckJeslm  the  elder  appointed  and  conyeyed  the  whole  of  the 
1872        settled  lands  (subject  to  the  jointure)  to  his  son  Edtvard  Mvckk- 
BixoK       ^ion  the  younger  in  fee. 
MucKLEsTox       EduHxrd  Mucldedon  the  younger,  being  indebted  to  his  aunt 
—  ' '  Mary  Shaw  in  the  sums  of  £400  and  £1100,  on  the  25th  of 
October,  1864,  wrote  to  her  as  follows : — *'  When  I  last  had  the 
conversation  with  you  about  your  interest,  it  was  agreed  between  us 
that  if  I  gave  you  5  per  cent,  for  the  use  of  your  £1100,  you  would 
be  satisfied.    I  gave  you  the  title-deeds  of  Pev^-hank  Farm  on 
your  £400  as  a  double  security.    I  trust,  therefore,  as  I  pay  you 
so  regularly,  you  will  not  put  me  to  the  great  expense  of  mort- 
gaging my  Bromlaw  property.  .  .  .  Besides,  the  deeds  now  in 
your  possession  are  of  more  value  than  all  the  money  I  have  now 
from  you." 

There  was  no  statement  how  any  of  these  deeds  were  deposited: 
but  it  was  apparently  assumed  that  the  deeds  relating  to  the  Pen- 
y4>anh  Farm  were  deposited  with  Mary  Shaw  by  Edward  MuckU- 
ston,  and  that  both  sets  of  deeds  came  into  the  possession  of  JUaty 
Louisa  MucTdeston  as  executrix  of  Mrs.  Shaw. 

Mary  Shaw  died  in  1865,  having  by  her  will  appointed  and 
bequeathed  her  residuary  estate  to  Mary  Louisa  Muclckston^  who 
was  also  appointed  executrix.  There  were  some  dealings  between 
Mary  Louisa  MucTdeston  and  Edward  MucTdeston  the  younger  which 
are  not  material  to  the  decision  of  the  case. 

In  February,  1868,  Edward  MucTdeston  the  younger,  being  in- 
debted to  the  Plaintiffs,  who  were  bankers,  in  the  sum  of  £4591, 
deposited  with  them  the  deeds  of  1787,  1818,  1822,  and  1848, 
and  other  deeds  relating  to  the  Pen-y-hank  Farm  and  the  Cotton 
Hill  lands ;  and  on  the  24th  of  April,  1868,  he  gave  a  memorandum 
of  deposit,  with  an  agreement  to  execute  a  mortgage  to  the  Plain- 
tiffs. The  title  appeared  to  have  been  advised  upon  by  the 
solicitors  of  the  Plaintiffs,  and  the  Plaintiffs  had  no  notice  of  the 
dealings  with  Mary  Shaw. 

Edward  MucTdestony  in  1869,  became  bankrupt,  and  the  Plaintiffs 
then  filed  the  bill  in  this  suit,  claiming  (amongst  other  things) 
priority  for  their  charge  on  the  Pen^-iank  Farm  and  the  Cotton 
Hill  estate  over  the  charge  of  Mary  Louisa  MucTdeston. 

She,  by  her  answer,  said  fliat  she  held  the  deeds  of  1774,  re- 
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latiog  to  Pen-y^nk  Farm,  and  those  of  1814^  relating  to  one-fourth  L.  c. 

of  both  estates,  and  set  forth  the  letter  of  the  25th  of  October,  1872 
1864,  and  contended  that  the  claim  of  the  Plaintiflb  was  nnfoonded.      Djzox 

The  Master  of  the  Kolls  made  a  decree  in  the  suit  that  the  ^      *- 

charges  of  Mary  LoutM  MueUeston  on  the  Per^y-bank  Farm  and        

the  Cotton  HiU  estate  had  priority  over  that  of  the  Flaintifik 

The  Plaintiflh  appealed. 

Sir  JB.  BoffffoUay,  QrC,  and  Mr.  Cookaon,  for  the  Appellants: — 

No  doubt,  as  between  persons  having  equitable  rights,  priority 
in  time  gives  the  better  title,  but  that  is  only  when  their  equities 
are  really  equal:  Biee  v.  Biee.  (1)  The  Defendant  here  founds 
her  equity  on  the  possession  of  title-deeds  relating  to  the  estates 
in  question,  but  in  order  that  such  an  equity  may  prevail,  those 
deeds  must  be  material :  Laeon  v.  AUm  (2) ;  Bdberts  v.  Croft  (3). 
The  deed  of  1774  formed  no  part  of  the  present  title,  but  the  deeds 
delivered  to  us  shewed  a  complete  title  from  1787 ;  and  no  mort- 
gagee could  expect,  or  purchaser  demand,  any  earlier  title.  The 
deposit  of  an  old  and  useless  deed  which  happens  to  be  in  the 
hands  of  any  one  else  cannot  give  a  title  or  an  equitable  estate : 
Booper  t.  Bdrriaon  (4).  To  call  such  a  doctrine  equitable  is  absurd  ; 
nothing  can  be  more  inequitable.  The  deeds  were  examined  on 
behalf  of  the  Plaintiffs,  and  a  memorandum  was  carefully  prepared. 
What  more  could  they  have  done?  Edward  Mueklesfon  professed 
to  be  owner  in  fee,  and  shewed  a  complete  title ;  and  what  could 
they  have  required  more  ?  Mrs.  Shaw,  on  the  other  hand,  was 
guilty  of  negligence  in  not  seeing  that  she  had  the  real  title 
deeds,  and  the  Defendant  must  take  the  consequences^  HewUi  v. 
Loosemcre  (5)  and  Colyer  v.  Finch  (6)  shew  the  rule  where  the 
contest  is  between  two  mortgagees;  Lacon  v.  Men  when  it  is 
between  a  mortgagor  and  an  assignee  in  bankruptcy.  Boberts  v. 
Orofi  is  distinguishable,  because  there  the  mortgagee  was  assured 
that  he  had  all  the  deeds.  In  Hunt  v.  Elmes  (7)  and  in  BaicKffe 
V.  Barnard  (8)  there  were  merely  bundles  of  deeds  deposited.    In 

(1)  2  Drew.  73.  (5)  9  Hare,  449. 

(2)  3  Ibid.  579.  (6)  6  H.  L.  C.  905. 
(8)  2  Dc  G.  &  J.  1.  (7)  2  D.  P.  &  J.  57a 
(4)  2  K.  &  J.  86.  (8)  Law  Rep.  6  Ch.  652. 
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'  L.  0.  ':    Doivle  y»  Saunders  (1)  a  prior  equitable  mortgage  was  displaced  on 

1872       the  ground  of  laches ;  so  in  JPenry-Earrieh  y.  Attwood  (2).  Jones  y. 

Bn^       Wittiams  (3)  is  yery  like  this  case.    If  Mrs.  SJuxw  employed  no 

MuoKLBSTON  solicitor,  she  must  be  considered  as  her  own  solicitor,  and  must 

take  the  consequences  of  her  own  negligence.    The  bankers  took 

eyery  precaution  short  of  getting  in  the  legal  estate.  The  allega- 
tions and  eyidence  as  to  the  deeds  of  1774  are  yery  scanty,  and  it 
does  not  clearly  appear  how  Sirs.  Shaw  got  those  deeds.  As  to 
the  CoUonHiU  property,  that  is  not  mentioned  in  the  memorandum; 
and  if  Mrs  Shaw  had  the  deeds  of  1814  relating  to  it,  she  yery 
probably  got  them  as  having  belonged  to  her  husband. 

Mr.  Southgaiey  Q.C.,  and  Mr.  Dryden,  for  Miss  MucJUestan,  were 
not  called  upon. 

Lord  Sblborne,  L.C.  :— 

With  regard  to  the  principal  question  which  has  been  argued, 
it  will  be  right  for  me  to  make  one  or  two  obseryations  upon  the 
nature  of  these  equitable  securities. 

I  think  there  is  no  better  statement  of  the  matter,  in  the  light  in 
which  I  see  it»  than  that  made  by  the  Lord  Justice  Turner  in  his 
judgment  in  the  case  of  Cory  y.  Eyre  (4).  [His  Lordship  then  read, 
from  pages  167  and  168.]  No  doubt,  in  cases  of  this  class,  injustice 
is  sometimes  done,  and,  but  for  the  honour  and  integrity  generally 
shewn  by  the  persons  engaged  in  these  transactions,  much  more 
might  frequently  be  done.  It  is  impossible  to  reflect  on  this  injustice 
without  finding  yery  cogent  arguments  in  favour  of  some  attempt 
to  improve  the  state  of  the  law  as  to  title  of  real  estate,  and  to 
get  rid  of  the  difficulty  which  arises  from  the  distinction  between 
a  legal  and  an  equitable  estate,  and  to  avoid  the  necessity  of 
deducing  title  by  long  and  complicated  abstracts,  travelling  through 
a  great  number  of  deeds.  But  in  the  meantime,  until  the  Legis- 
lature sees  its  way  to  apply  a  remedy  to  that  state  of  things,  we 
must  deal  with  the  law  as  we  find  it. 

The  first  question  in  every  case  of  this  kind  must  be:  Did 
that  take  place  between  the  owner  of  the  estate  and  the  person 

(1)  2  H.  &  M.  242.  (3)  24  Beav.  47. 

(2)  2  De  G.  &  J.  21.  (4)  1  D.  J.  &  S.  149. 
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ekiming  to  be  the  prior  incambrancer,  which  vested  in  that  prior  L.  0. 
incmnbranoer  an  estate  or  interest  in  the  land  ?  In  this  case  I  1872 
can  entertain  no  doubt  whatever  that  it  did.  The  case  does  not  b^os 
xest,  I  may  observe  in  passing,  upon  a  mere  deposit  of  deeds,  but  it 
reste  upon  that  which  is,  in  the  view  of  this  Court,  equivalent  to  an 
express  declaration  of  trust  by  the  owner  of  the  legal  estate  in 
Pemrj^nk  in  favour  of  his  aunt  originally,  and  now  of  his  sister, 
tfjas  Mueklestm.  In  the  letter  written  by  Mlward  MueJdeshn, 
who  was  at  that  time  legal  and  equitable  owner  in  fee  simple  of 
the  Pettr^f-lank  estate,  subject  to  charges  which  are  not  material, 
he  says  with  reference  to  a  debt  due  from  him  to  his  aunt,  Mrs. 
SkaWg  whom  his  sister  now  represents : — [His  Lordship  then  read 
the  important  passages.]  As  between  Edward  Muokleston,  who 
signed  that  letter,  and  the  representatives  of  Mrs.  Shaw  to  whom  it 
was  addressed,  I  have  no  hesitation  whatever  in  holding  that^  what- 
ever were  the  deeds  which  were  then  in  Mrs.  Shaw's  hands,  a  good 
equitable  security  on  the  Pm-y-bank  estate  was  created  as  between 
those  two  persons,  which  Edward  MucJUeston  and  those  claiming 
under  him  would  be  estopped  from  at  any  time  whatever  dis- 
puting. I  will  even  go  the  length  of  saying  that,  if  the  deeds  had 
not  been  truly  deeds  relating  to  the  PenryA)ank  estate  at  all, 
but  stated  by  him  in  writing  to  be  so,  still  the  same  security  would 
have  been  effected.  It  is  a  security  created  by  an  express  writing 
nnder  the  hand  of  the  owner  in  fee  sufficient  to  satisfy  the  Statute 
ofFraud$9  and  raising  none  of  the  questions  which  a  security  by 
mere  deposit  might  have  raised.  The  writing  interprets  the 
intent  and  purpose  of  the  deposit,  and  does  not  leave  that  intent 
and  purpose  to  be  ascertained  merely  from  an  examination  into 
the  nature  and  character  of  the  deeds  themselves. 

Now  that  being  so,  we  have  a  case  in  which  the  legal  owner  of 
the  property,  by  that  which  operates  in  equity  as  a  declaration  of 
trust,  has  vested  an  estate  and  interest  in  the  subject-matter  of  the 
trusty  in  the  person  in  whose  favour  the  trust  is  created  or  declared. 

Then  come  in  the  authorities  which  guide  the  Court  in  deciding 
the  question  whether  the  person  in  whose  favour  the  charge  is 
created  has,  by  act  or  by  omission,  done  that  which  entitles  and 
requires  the  Court  to  postpone  the  interest  already  vested  in  him 
to  some  interest  vested  in  another  by  a  later  transaction. 
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L.C.  NoWy  independently  of  authority,  it  is  to  be  observed  that  in 

1872  such  a  ease,  acts  are  much  stronger  in  raising  an  equity  than 
-^^s  omissions  can  be.  There  may  be  omission  or  negligence  equi- 
„ .  ^\  valent  in  practical  effect  to  acts ;  because  when  there  is  some- 
—  thing  which  a  person  ought  to  do,  and  must  be  presumed  to  know 
that  he  ought  to  do,  but  does  not  do,  the  consequence  is  that  the 
omission  may  be  regarded  as  due  to  what  is  called  gross  or  wilfdl 
negligence,  which  is  equivalent  to  an  act  But  it  must  be  some- 
thing which  raises  a  positive  equity  against  him,  upon  the  principle 
which  in  equity,  as  distinct  from  law,  is  conveniently  designated 
by  the  term  "  estoppel."  In  other  words,  the  man  who  has  con- 
ducted himself  in  such  a  manner  is  not  entitled  to  deny  the  truth 
of  his  own  representations  if  it  be  a  case  of  express  representation 
•—he  is  not  entitled  to  deny  being  bound  by  the  natural  conse- 
quences of  his  own  acts,  if  it  be  a  case  of  positive  acts — he  is  not 
entitled  to  refuse  to  abide  by  the  consequences  of  his  own  wilful 
and  unjustifiable  neglect,  if  that  is  the  nature  of  the  case.  By 
one  or  other  of  those  means  he  may  have  armed  another  person 
with  the  power  of  going  into  the  world  under  false  colours ;  and 
if  it  be  really  and  truly  the  case  that  by  his  act,  or  his  improper 
omissions,  such  an  apparent  authority  and  power  has  been  vested 
in  that  other  person,  he  is  bound  upon  equitable  principles  by  the 
use  made  of  that  apparent  authority  and  power.  But  as  that  is  a 
doctrine  resting  upon  the  highest  principles  of  justice,  the  Courts 
of  Equity  have  been  very  careful  that  it  should  not  be  extended 
beyond  the  point  at  which  it  is  consonant  with  practical  justice ; 
and  this  particular  class  of  cases  has  presented  very  difficult  ques- 
tions for  determination  on  that  point. 

I  really  do  not  feel  myself  bound  to  say  how  I  should  have 
looked  at  such  a  case  as  the  present,  if  it  were  free  from  and  un- 
affected by  authority.  I  am  very  much  impressed  by  the  force 
of  many  of  the  arguments  adduced  by  Sir  Richard  BaggaUay  and 
Mr.  Coohson,  as  to  the  question  viewed  in  the  light  of  principle 
merely.  It  may  certainly  be  said,  with  great  truth,  that  a  man 
taking  an  equitable  security  with  a  deposit  of  deeds  ought  to 
look  into  the  deeds,  ought  to  make  some  examination  of  thenii 
and  ought  to  satisfy  himself  that  they  are  not  such  as  to  leave  in 
the  hands  of  the  person  with  whom  he  is  dealing  the  power  of 
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going  afterwards  to  somebody  else,  and  dealing  with  him  in  like        l.  C. 
manner  mider  the  appearance  of  a  perfect  title.    Bat  here  I  am       1972 
bound  by  the  series  of  authorities  which  have  decided — ^for  I  take       ^^^ 
it  to  be  dear  that  they  have  gone  to  this  length — that  when  the         •• 

Court  is  satisfied  of  the  good  faith  of  the  person  who  has  got  a        

prior  equitable  chaige,  and  is  satisfied  that  there  has  been  a 
positiTO  statement,  honestly  belioTed,  that  he  has  got  the  neces- 
sary deeds — ^then  he  is  not  bound  to  examine  the  deeds^  and  is 
not  bound  by  constructiTe  notice  of  their  actual  contents,  or  of  any 
deficiencies  which  by  examination  he  might  have  disooTored  in 
them.  This  I  take  to  be  the  kw,  even  in  cases  where  the  depositor 
of  the  deeds  is  himself  acting  in  the  double  character  of  borrower 
of  the  depositee's  money  and  of  solicitor  for  the  depositee.  In  the 
cases  whidi  have  been  mentioned  of  Hunt  y.  Elme$  (1)  and  EewM 
r.  Loommore  (2),  and  I  think  in  some  others  also,  the  facts  were  of 
that  character.  In  jBWii<  ▼.fZmes  and  Cblyar  v.  IVn^  (3)  the  deeds 
bad  nerer  been  looked  at,  but  credit  had  simply  been  given  to  a 
statement  made,  either  upon  the  parcel  containing  the  deeds  or 
otherwise,  that  they  were  the  proper  deeds  relating  to  the  estate. 
In  some  of  these  cases  the  lender  was  not  otherwise  advised  than 
by  the  solicitor  of  the  borrower  or  by  a  solicitor  having,  as  mort- 
gagor, a  personal  contrary  interest,  and  yet  the  lender  was  held 
not  to  be  guilty  of  such  neglect  or  laches  as  amounted  to  what  is 
described  by  tiie  Vice-Chancellor  Turner^  in  Hewitt  v.  Loommore, 
as  ''gross  and  wilful  n^ligraice,  which  in  the  eye  of  this  Court 
unoonts  to  fraud,"  merely  because  he  believed  the  statements 
made  to  him,  and  abstained  from  examining  the  deeds,  and  did  not 
em|doy  an  independent  solicitor. 

I  am  unable  to  distinguish  this  case  in  principle  from  the  cases 
sodecided ;  for  what  have  we  more  than  this?  A  lady,  Mrs.  Show 
—whom  I  must  presume  to  have  been  unlearned  in  the  law,  and 
very  unlikely,  even  if  she  had  read  the  deeds^  to  be  aUe  to  tell 
their  precise  bearing  upon  any  question  of  title — gave  credit  to  the 
lepcesentation  made  by  her  nephew  under  circumstances  which 
would  not  suggest  any  reason  for  suspicion.  The  deeds  were  given 
to  her,  and,  from  what  appears  upon  the  very  scanty  evidence,  I 

(1)  2  D.  F.  ft  J.  578.  (2)  9  Hare,  449. 

(3)  5  H.  L.  C.  906. 
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I4. 0.       assume  that  they  were  not  examined,  bnt  were  believed,  upon  the 

1872       statement  of  the  mortgagor,  which  was  sufficient  as  against  him  to 

j^^3f      preclude  any  necessity  for  further  inquiry,  to  be  the  title-deeds 

MuokSsbto     ^^  ^^^  Perhy^bcmk  Farm,    When  examined,  they  appear  to  be  in- 

sufficient  title-deeds,  though  relating  to  the  Pen^y-iank  Farm.  If  it 

had  been  suggested  and  proved  that  the  deeds  had  been  examined, 
and,  being  examined,  had  been  found  to  be  ancient  and  not  essen- 
tial to  the  title,  that  would  have  raised  a  different  kind  of  case, 
upon  which  I  express  no  opinion.  But  we  have  to  deal  with  the 
simple  fact  of  a  security  created  in  favour  of  a  member  of  the 
family,  stated  in  writing  to  be  a  security  upon  all  the  title-deeds 
(for  so  I  read  the  letter)  of  the  Pen^-lank  Farm,  and  nothing 
whatever  to  shew  that  in  honest  good  faith  credit  was  not  given  to 
that  statement. 

That  being  so,  my  opinion  is,  that,  according  to  the  principles  of 
the  authorities,  it  is  impossible  to  say  that  Mrs.  Shaw  or  her  niece 
has  been  guilty  of  such  wilful  negligence  as  to  raise  an  equity 
against  the  priority  which  they  originally  possessed.  I  think, 
therefore,  that  the  decision  of  the  Master  of  the  Bolls  is  correct 

With  regard  to  the  Cotton  HUl  estate,  the  Respondent  has 
scarcely  raised  a  contest,  and  I  am  inclined  to  think  that,  if  the 
matter  had  been  as  carefully  examined  before  the  Master  of  the 
Bolls  as  it  has  been  here.  His  Lordship  would  not  have  fallen  into 
the  error  into  which,  I  think,  he  has  certainly  fallen  in  respect  of 
that  security.  There  is  nothing  to  shew  in  what  manner  those 
title-deeds  which  relate  to  the  Cotton  Hill  estate  came  into  the 
possession  of  Miss  MueMeston  or  of  Mrs.  Shaw,  and  that  possession 
might  be  accounted  for  in  a  manner  more  consistent  with  the  real 
title  by  supposing  that  they  were  in  Mrs.  8haw*8  possession  in  her 
own  original  right,  than  by  supposing  that  they  came  to  her  from 
Edward  Muchleston.  They  are  [not  mentioned  in^the  letter,  and 
the  mere  possession  of  deeds  without  evidence  of  the  contract 
upon  which  the  possession  originated,  or  at  least  of  the  manner  in 
which  that  possession  originated,  so  that  a  contract  may  be  inferred, 
will  not  be  enough  to  create  an  equitable  security.  That  this  is 
so,  appears,  amongst  other  authorities,  by  the  case  of  CSuipman  v. 
Chapman  (1). 

(1)  18  Beav.  308. 
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I  am  dearly  of  opinion,  therefore,  that,  so  far  as  the  decree  of       L.  C. 
the  Master  of  the  Bolls  extends  the  secnrity  in  this  case  to  the        1872 
Cotton  HiU  estate,  it  is  erroneous,  although  I  helieve  the  error  to      Dtxos 
be  one  which.  His  Lordship  wonid  not  have  fallen  into  if  his  atten-  jf uo^^j,, 
tion  had  been  called  as  distinctly  to  the  matter  as  mine  has  been.        

The  conclusion  at  which  I  arrive  upon  the  whole  of  this  case  is, 
that  the  judgment  of  the  Master  of  the  Bolls  should  be  affirmed 
with  the  variation  which  I  have  mentioned,  excluding  the  Cotton 
B31  estate ;  that  the  Bespondents  should  add  their  costs  of  this 
appeal  to  their  security,  because  I  do  not  think  the  costs  have  been 
increased  by  the  question  about  the  Cotton HtB estate;  and  that  in 
other  respects  no  costs  of  the  appeal  should  be  given,  but  the 
deposit  to  be  returned. 

Solicitors:  Messrs.  MSne,  Biddb,  &  MeUar;  Mr.  W.  K  Beeee. 


Nop.  20. 
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In  Older  to  stop  the  aeelix^  of  a  sapplemental  charter  granted  to  an  exist- 
ing oorpontioD,  it  must  in  genend  he  ahewn  that  the  pn^oaed  dharter  is 
flontruy  to  law,  or  that  no  proper  anthority  for  the  appEcatioa  had  heen 
gnren,  or  that  some  personal  right  of  a  memher  of  the  Society  would  be 
wrongly  interfered  with. 

DY  letters  patent^  under  the  Great  Seal,  dated  the  22nd  of 
February,  1844  (being  a  charter  granted  on  the  surrender  of  a 
foimer  charter),  the  then  members  of  the  Sodefy,  and  such  per- 
sons as  should  thereafter  be  elected  members  of  the  Society,  were 
constituted  a  corporation  by  the  name  of  **  The  Society  of  Attorneys, 
Sdieiton,  Proeton,  and  oOien,  not  heinff  Barristen,  pradiaing  in 
the  Comrte  of  Law  and  EquUy  of  Oe  United  KingdomT  And  it 
vas  directed  that  there  should  be  a  council  of  the  Society,  to  be 
elected  from  among  the  members  of  the  Society,  consisting  of  not 
more  than  thirty  nor  less  than  twenty  members.  And  it  was  de- 
dared  that  at  any  general  meeting  it  should  be  lawful  for  the 
members,  or  such  of  them  as  should  be  then  present^  to  ordain  and 
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L.  a       make  bye-laws,  rules,  orders,  and  ordinances  for  (amongst  other 
1872        things)  fixing  and  determining  the  namber  of  which  the  council 
Ex  parte     should  consist,  and  the  manner  of  electing  them,  and  also  the 
-Sroraro,   Period  of  their  continuance  in  office. 

*Q'  Several  bye-laws  for  the  regulation  of  the  elections,  the  buildings, 

and  other  matters  were  made  under  these  powers. 

On  the  24th  of  June,  1872,  the  Society  presented  a  Petition  to 
the  Queen  in  Council,  praying  for  a  supplemental  charter.  The 
proposed  supplemental  charter  directed  that  the  council  should 
consist  of  not  more  than  fifty  nor  less  than  twenty  members,  exclu- 
sive of  extraordinary  members ;  any  member  of  the  Society  hold- 
ing at  the  time  of  his  appointment  the  office  of  President  of 
any  other  Law  Society  in  any  place  except  London  should  be 
eligible  by  the  council  as  an  extraordinary  member ;  the  number 
of  extraordinary  members  not  to  exceed  ten ;  and  that  liie  powers 
given  to  a  general  meeting  by  the  last  charter  of  making  and 
ordaining  bye-laws,  rules,  orders,  and  ordinances  for  fixing  and  de- 
termining the  number  of  members  of  which  the  council  should  con- 
sist, and  the  manner  of  electing  members  of  the  council,  and  also  the 
period  and  time  of  their  continuing  in  office,  and  the  manner  and 
time  of  supplying  vacancies,  should  continue  applicable  to  the  ordi- 
nary members  of  the  council,  regard  being  had  to  the  enlargement 
in  the  number  of  ordinary  members  of  council  now  authorized* 

The  application  for  the  charter  had  been  authorized  at  a  general 
meeting  of  the  Society  held  in  January,  1872,  and  the  proposed 
charter  had  been  unanimously  approved  of  at  a  general  meeting 
held  on  the  19th  of  July. 

On  tlie  3rd  of  August,  Mr.  W.  B.  Bipleff,  a  member  of  the 
Society,  lodged  with  the  Clerk  of  the  Privy  Council  a  caveat 
against  the  grant  of  the  supplemental  charter. 

On  the  9th  of  August  an  Order  in  Council  was  passed  directing 
the  grant  of  the  proposed  supplemental  charter ;  and  the  Clerk  of 
the  Council  informed  Mr.  Bifley  that  the  Council  failed  to  dis- 
cover in  the  papers  transmitted  to  the  office  any  reason  which 
would  justify  them  in  advising  Her  Majesty  not  to  grant  the 
proposed  charter. 

On  the  15th  of  August  Mr.  Bijpley  lodged  a  caveat  at  the  Qreat 
Seal  Patent  Office. 
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The  Society  thereapon  presented  a  Petition  to  have  the  snpple-  L.  c. 

meQtal  charter  sealed,  stating  as  above  mentioned,  and  that  Mr.  1872 

BipUy  wished  to  have  several  alterations  in  the  bye-laws  of  the  Bxparu 

Society,  one  of  which  alterations  was  that  five  members  of  the  ^^^^l 

coimcil  should  retire  annnally,  and  not  be  eligible  for  re-election.  ^<?- 

The  Petition  now  came  on  for  hearing. 

Sir  B.  Boffffallay,  Q.C.|  and  Mr.  Haynes,  in  support  of  the  Peti- 
tion. 

Mr.  Bu^innon^  Q.G.,  and  Mr.  Cookson,  for  Mr.  Btjpley : — 

This  Petition  ought  to  have  been  approved  of  at  a  general  meet- 
ing ;  and  even  if  there  are  no  objections  to  the  proposed  charter, 
the  hearing  ought  to  stand  over  for  a  general  meeting  to  be 
held.  These  changes  are  organic  changes  in  the  constitution  of  the 
Society,  and  ought  not  to  be  made  without  an  opportunity  of  their 
being  opposed  at  another  meeting.  It  is  no  objection  that  Mr. 
BifUn  did  not  oppose  the  charter  at  the  previous  meeting.  He 
objects  to  the  power  of  maidng  bye-laws,  and  considers  that  several 
irhich  have  already  been  made  are  improper. 

LoBD  Selbobke,  L.C. : — 

It  appears  to  me  clear  that  no  legal  objection  to  the  affixing  the 
seal  to  this  supplemental  charter  has  been  stated. 

I  will  not  undertake  to  foresee  all  possible  objections,  because 
there  may  be  some  that  do  not  occur  to  me  at  the  moment ;  but, 
generally  speaking,  I  conceive  that,  in  order  to  warrant  the  stop- 
ping a  royal  charter  at  this  stage — ^a  supplemental  charter  to  a 
corporation  already  existing — the  objection  must  be  in  one  of 
three  forms:  either  that  in  the  proposed  supplemental  charter 
there  is  something  opposed  to  the  general  law  of  the  land ;  or  that 
no  proper  authority  to  apply  for  the  charter  has  been  given; 
or  lastly,  that  some  personal  or  individual  right  of  the  objector  is 
interfered  with  in  a  manner  which  is  either  wrong  in  itself,  or 
wrong  unless  specially  brought  to  the  notice  of  the  Crown.  No 
objection  of  either  the  first  two  kinds  has  been  here  offered.  It 
seems  to  be  dear  that  there  is  no  illegality  in  the  charter  unless 
some  right  of  the  individual  members  is  interfered  with ;  equally 

Vou  vm.  Q  1 
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L.  0.       clear  that  the  charter  follows  in  substance  the  authority  given  to 
1872       the  governing  body  of  the  Society  to  solicit  it,  at  a  general  meeting 

EiTporta  ^®1^  ^^^  ^^^  since. 
^^^^"^  ^^  Then  the  only  question  is,  whether  that  which  is  asked  by  the 
&c.  charter  interferes  with  the  personal  rights  of  individual  members 
of  the  Society  in  a  manner  wrong  in  itself,  or  wrong  unless 
specially  brought  to  the  notice  of  the  Crown.  Mr.  Coclksoth  has 
'  suggested  that  it  may  do  so  indirectly  in  this  way,  by  altering  the 
constitution  of  the  body  who  are  to  make  bye-laws.  This,  how- 
ever»  I  think  is  not  the  case.  If  I  rightly  apprehend,  under  the 
new  charter  as  well  as  the  old,  the  power  to  -make  general  bye- 
laws  will  rest  with  the  general  meeting  and  not  with  the  council. 
Mr.  Cookson  further  says  that  by  altering  the  constitution  of  the 
governing  body  of  the  Society  there  may  be  a  possible  change  of 
power  under  bye-laws  which  affect  individual  members.  The 
first  observation  I  make  as  to  that  is,  that  the  indirect  and  remote 
suspicion  of  a  possibility  is  not  a  legal  objection  in  my  view  of 
the  matter ;  secondly,  that  I  do  not  follow  the  suggestion  itself. 
Mr.  Cookson  has  referred  to  certain  bye-laws  under  the  existing 
charter  as  to  the  appropriation  of  particular  parts  of  the  building 
for  purposes  beneficial  to  individual  members,  and  as  to  powers  of 
discipline  capable  of  being  exercised  as  against  members  offending 
against  the  Society.  The  v^ry  fact  that  those  powers  are  given 
by  bye-laws,  if  the  bye-laws  are  valid,  proves  that  they  do  not 
interfere  with  the  rights  of  individual  members  under  the  existing 
charter;  therefore  the  continuance  of  such  powers  under  any 
variation  of  the  governing  body  will  be  still  subordinate  to  all  the 
rights  vested  in  the  individual  members  by  the  original  charter, 
none  of  which  by  this  supplemental  charter  are  proposed  to  be 
interfered  with.  It  seems  to  me  that  this  ground  of  objecti(m 
fcdlsi  and  that  being  so,  my  duty  is  to  seal  this  charter. 

Solicitors:  Mr.  E.  W.  WiUiatMon;  Mr.  W.  B.  Bipley. 
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1872 
PaUnt^Lodging  Complete  Specification— \^  <fc  16  Vict.  c.  83,  s.  d—Law  Officer         J^ 

— Bival  Inventor.  Dee.  20,  21. 

It  is  the  daty  of  the  law  officer  to  hear  and  determine  which  of  two  rival 
applicants  for  patents  is  entitled  to  a  patent,  and  the  question  ought  not  to 
be  remitted  to  the  Lord  Chancellor  by  directing  warrants  for  both  patents. 

An  applicant  for  a  patent  does  not,  by  lodging  a  complete  specification  and 
obtaining  protection,  acquire  the  rights  of  a  patentee  so  as,  during  the  six 
months'  protection,  to  prevent  any  other  person  who  had  previously  applied 
for  a  patent  for  a  similar  invention  from  obtaining  a  patent. 

It  is  no  objection  to  the  grant  of  a  patent  that  another  person  has  been 
making  experiments  and  working  towards  a  similar  invention. 

VfN  the  25th  of  May,  1872,  John  Farquharaon  applied  in  th6 
usual  maimer  for  a  patent  for  an  improyement  in  breech-loading 
firearms,  and  left  a  provisional  specification  of  his  invention.  On 
the  7th  of  June  he  gave  notice  of  his  intention  to  proceed ;  and 
•on  the  2nd  of  July  Alexander  Henry  lodged  objections. 

On  the  26th  of  August,  Henry  applied  for  letters  patent  for  an 
improvement  in  breech-loading  firearms,  and  left  a  complete 
specification  of  his  invention.  He  then  gave  notice  of  his  inten- 
tion to  proceed,  and  Farqiiharaan  lodged  objections. 

Both  of  the  applications  were  on  the  7th  of  November  heard 
before  the  Solicitor-General,  who  expressed  his  opinion  that  the 
evidence  was  very  contradictory,  and  said  that  he  did  not  like  to 
take  upon  himself  the  onus  of  deciding  between  the  applicants. 
He  should  put  the  matter  in  a  train  for  the  decision  of  the  highest 
authority,  by  causing  warrants  to  be  made  for  the  sealing  of  both 
patents,  and  leaving  the  applicants  to  apply  to  the  Lord  Chan- 
cellor. 

Warrants  were  accordingly  made  for  sealing  both  patents,  and 
each  of  the  applicants  presented  a  Petition  to  have  the  Great  Seal 
affixed  to  letters  patent  for  his  invention.  Farquharson  lodged 
objections  that  Henry  was  not  the  first  and  true  inventor,  and  had 
obtained  knowledge  of  Farquharson^s  invention  from  a  workman 
to  whom  Farquharson  had  explained  it,  and  from  having  seen  a 
rifle  made  according  to  Farqvharson'a  invention.    Henry  lodged 
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L.  c        objections  that  Farquharsan  was  not  the  first  and  true  inventor ;. 

1872        that  the  invention  was  the  same  as  one  for  which  Henry  held  a 
JCxpcfyte     pfl-tent,  or  if  there  was  any  improvement  it  was  an  invention  of 

Henry.  Henry%  of  which  Farquharson  had  obtained  knowledge  fix)m  Henry's. 
descriptions  or  drawings  or  from  seeing  Henry's  workshops ;  and  that 
as  Henry  had  applied  for  a  patent,  and  lodged  a  complete  speci* 
fication,  and  received  protection  for  six  months,  which  had  not  then 
expired,  he  had  the  same  privileges  as  if  he  had  letters  patent ; 
and  letters  patent  for  a  similar  invention  could  not  be  granted  to 
any  other  applicant 
Both  of  the  Petitions  now  came  on  for  hearing. 

TheLoBD  Chancellob,  when  the  Petitions  were  opened,  objected 
to  their  coming  before  him,  and  said  that  he  understood  it  to  be 
the  proper  duty  of  the  law  o£Scer  to  determine  these  questions  and 
to  discharge  the  functions  of  a  jury  in  deciding  the  matters  in  dis- 
pute. As,  however,  the  applicants  had  obtained  warrants,  his 
Lordship  wonld  hear  the  Petitions,  but  the  case  must  not  be  drawn 
into  a  precedent 

Mr.  Aston^  Q.C.,  and  Mr.  Lawson,  for  Henry : — 

In  the  first  place,  the  filing  a  complete  specification  has  the  effect 
of  preventing  any  one  else  from  obtaining  a  patent  during  the  six 
months  of  protection :  15  &  16  Vict  c.  83,  ss.  9,  16,  24.  The 
question  arose  in  a  case  of  Tanner  and  Way,  in  which  the  Attorney- 
General  consulted  the  Xiord  Chancellor,  who  was  understood  to 
have  decided  to  that  effect  That  was  also  held  in  Ex  parte  Bates 
&  Bedgate  (1),  and  the  reason  is  that  the  applicant  has  performed 
his  part  of  the  bargain,  and  given  his  invention  to  the  world, 
whereupon  he  has  a  right  to  his  patent.  The  words  of  sections 
6  and  9  of  the  Act  of  1852  are  conclusive. 

The  LoBD  Chancellob  said  that  it  was  impossible  to  maintain 
that  by  filing  a  complete  specification  an  applicant  could  for  six 
months  prevent  any  one  else  from  obtaining  a  patent  for  a  similar 
invention.  His  Lordship  could  not  hold  the  deposit  of  a  complete 
specification  to  be  equivalent  to  an  actual  grant  of  letters  patent 
under  the  Great  Seal. 

(1)  Law  Bep.  4  Cb.  577.  .  / 
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Mr.  Aston  and  Mr.  Laivsan  then  proceeded  to  argue  tliat  Qn  L.  a 

the  evidence  the  objections  of  Henry  as  to  the  means  by  which  1872 

Farquharson  obtained   his   invention  were  supported,  and  those  jETport* 

of  Farquharson  failed.  Henry. 

Mr.  Kay,  Q.C.,  and  Mr.  Macrory,  for  Farquharson,  were  not 
called  upon. 

LoBD  Selborne,  L.C. : — 

I  have  come  to  the  conclusion  that  Mr.  Farquharson* s-psi^nt 
must  be  sealed,  and  that  the  application  for  the  other  patent  must 
be  entirely  refused. 

There  are  some  questions  of  law  and  some  questions  of  fact 
which  have  to  be  considered  in  this  case.  One  question  of  law  I 
disposed  of  during  the  course  of  the  argument ;  but  as  it  is  de* 
sirable  that  the  grounds  upon  which  I  did  so  should  be  well 
understood,  I  propose  to  say  a  few  words  upon  that  subject.  .  Mr. 
Henry  applied  for  a  patent  upon  the  26th  of  August,  1872,  and  at 
the  same  time  filed  a  complete  specification;  and  the  question 
was  whether,  under  the  statute,  the  effect  of  that  complete  speci- 
fication was  to  make  it  an  answer  to  any  claim  by  any  one  else  who 
had  previously  applied  for  a  patent  for  the  same  thing,  alleging 
himself  to  be  the  first  inventor.  The  argument  was  founded  upon 
the  case  of  Ex  parte  Bates  dt  Bedyate  (1),  which  decided  that,  where 
a  patent  has  actually  been  sealed,  the  Crown  will  not  afterwards 
enter  into  the  question  whether  or  not  some  one  else,  who  had 
previously  applied,  was  a  prior  inventor,  and  would  in  no  case  give 
a  subsequent  grant  for  the  same  tiling  for  which  a  patent  ha4 
already  been  granted  before. 

The  prindple  of  that  decision  plainly  is,  that  what  the  Crown 
has  actually  granted  cannot,  if  vested  in  the  grantee^  be  taken 
away  from  him  and  given  to  somebody  else ;  and  that  the  grant 
cannot  be  assumed  to  be  void  in  this  jurisdiction,  but  must  be 
repealed  by  scire  facias  before  the  Crown,  consistently  with  the 
principles  applicable  to  all  Crown  grants,  can  properly  grant  a 
second  patent  for  the  same  matter. 

Then  it  was  attempted  to  transfer  the  principle  of  that  decision 
(1)  Uwltep.4Ch.  577. 
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L.c.  to  a  case  like  the  present,  because  there  is  a  clause  in  one  of  the- 
1872  Acts  of  Parliament  (15  &  16  Vict,  c  83,  s.  9)  which  says  that  for 
Ezparh  *  period  of  six  months  every  person  who  has  applied  for  a  patent, 
^5"^^'  and  has  filed  a  complete  specification,  shall,  during  the  term  of 
six  months,  have  the  like  powers,  rights,  and  privileges  as  might 
have  been  conferred  upon  him  by  letters  patent  duly  sealed  as  of 
the  day  of  the  date  of  his  application.  That  proviso  of  the  Act  of 
Parliament  gives  to  the  act,  not  of  the  Crown,  but  of  the  party,  such 
an  effect  as  would  put  him,  for  a  limited  period  of  time,  in  a  situation, 
like  that  which,  on  the  face  of  a  royal  grant,  he  would,  according  to 
the  legal  import  of  that  grant,  be  put  into.  The  whole  foundation 
of  that  proviso  is  that  there  has  been  no  sealed  patent,  and  the 
whole  question  now  is,  whether  there  should  be  a  sealed  patent^ 
and  to  whom  it  should  be  given.  It  is  not  contended  that  the 
mere  lodging  a  c6mplete  specification  absolutely  entitles  the  party 
who  lodges  it  to  have  his  patent  sealed  if  he  applies  for  it  within, 
six  months ;  no  one  can  contend  that.  But  if  the  argument  is  not 
good  for  that,  it  is  not  good  for  anything  at  all.  The  analogy  is^ 
false  as  derived  from  the  case  where  a  grant  has  actually  been 
made  and  sealed ;  and  in  a  case  where  no  grant  has  been  made  or 
sealed,  there  is  no  obstacle  to  the  Crown  doing  what  may  appear 
to  be  right  or  just.  So  much  for  that  part  of  the  case  with  respect 
to  the  only  point  of  law  which  appears  to  me  necessary  to  be 
adverted  to  before  I  come  to  the  questions  of  £etct. 

I  apprehend  that  it  would  be  no  answer  to  a  lona  fide  appli* 
cant  for  a  patent,  who  has  himself,  by  his  own  ingenuity,  made  a 
useful  invention,  and  has  applied  for  a  patent  before  any  one  else 
claiming  to  have  made  the  same  invention — ^it  would,  I  say,  be  no 
answer  to  him,  assuming  the  absence  of  fraud  or  communication, 
to  allege  that  experiments  had  been  going  on,  or  even  drawings 
made,  by  another  inventor.  One  person,  being  a  hona  fide  in- 
ventor, comes  first  to  ask  for  a  patent  for  his  invention,  and  such 
allegations  are  no  answer  to  him.  If  a  patent  be  granted  to  him,, 
it  would  date  from  the  day  of  his  application.  If  he  were  the 
true  inventor,  the  circumstance  of  something  having  taken  place 
somewhere  else,  which  was  not  disclosed  to  the  world,  and  as  to 
which  no  prior  application  was  made,  would  be  no  answer  to  him, 
even  if  it  were  shewn  that  the  two  inventors  were  travelling. 


Hekbt. 
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Tery  much  upon  the  same  lines,  and  that  their  minds  were  going  L.  0. 
yery  much  to  the  same  point  at  the  Same  time.  I  think  I  onght,  1872 
if  that  be  the  state  of  the  present  case,  to  grant  Mr.  Farquharson  Ez  parte 
his  patent. 

I  now  come  to  the  questions  of  fact  which  have  been  raised  in 
the  case. 

[His  Lordship  then  commented  on  the  evidence,  and  came  to 
the  conclusion  that  Far^^arson  had  made  his  invention  inde- 
pendently;  that  letters  patent  for  his* invention  should  be  sealed; 
that  those  for  Henry's  patent  should  not  be  sealed ;  and  that 
Emry  should  pay  the  costs  of  the  applications.] 

SolicitoiB  for  Mr.  Farqyiharion :  Messrs.  Cdlette  &  Cdlette. 
Solicitor  for  Mr.  Henry:  Mr.  J.  H.  Johnson. 


BOWEN  V.  BARLOW.  L.c. 

[1867    B.    157]  1872 

j^{ll — Construciion—Devix — Mortgage-money,  Nov,  15. 

The  lessee  of  a  term  of  years  in  fonr  houses  assigned  the  term,  by  way  of 
mortgage,  to  the  owner  in  fee  of  the  immediate  reversion,  who  afterwards 
derised  the  houses  by  the  description  of  "  my  freehold  houses  Nos.  5,  G, 
7,  and  8,  Stock  Street,"*  and  was  at  the  time  of  his  death  in  possession  as 
mortgagee : — 

Beld  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  mort- 
gage debt  did  not  pass  under  the  devise;  but  fonncd  part  of  the  testator's 
personal  estate. 

James  DATEBON,  the  testator  in  this  case,  was  owner  in  fee 
simple  of  a  piece  of  land  in  Stoek  Street.  On  the  1st  of  February, 
1855,  he  granted  to  one  Thursby  a  lease  of  the  piece  of  land  for 
the  term  of  ninety  years,  at  a  rent  of  £16. 

By  a  deed  dated  on  the  following  day  ThurAy  assigned  to  the 
testator  the  term  in  the  piece  of  land  by  way  of  security  for 
advances  and  interest.  The  testator  made  advances  to  the  amount 
of  £500,  and  Thursby  built  four  houses  on  the  land.  The  testator 
entered  into  possession  as  mortgagee,  and  was  in  possession  at  the 
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L.  G.       time  of  bis  death,  the  accounta  between  iiim  and  Thuriy  lemain- 

1872        ing  unsettled.    The  testator,  by  his  will,  dated  the  17th  of  May, 

^^^       1861,  directed  the  trustees  thereof  to  stand  possessed  of  **  my  free- 

*'         hold  hoases,  Nos.  5,  6,  7,  and  8,  Stock  Street^  upon  trust  for  the 

— -  '     benefit  of  his  daughters  and  their  issue.    The  testator  died  on  the 

17thof  August,  186L 

The  Master  of  the  Bolls  held  that  the  devise  of  the  houses  did 
not  include  the  mortgage  debt  due  to  the  testator :  as  reported  (1). 
The  oesluU  que  trust  under  the  devise  of  the  houses  appealed. 

The  Soluntor-GenercU  (Sir  G.  Jesiel)^  and  Mr.  Everitt,  for  the 
Appellants : — 

When  a  testator  gives  a  house  he  gives  all  his  interest  in  it, 
whatever  that  may  be :  Woodhouse  v.  MsredUh  (2) ;  Emun  v. 
Smiih  (3).  If  he  had  had  a  simple  charge  it  would  have  passed. 
If  a  man  owns  a  house  subject  to  a  charge  which  he  buys  up,  the 
house  would  pass  by  the  devise  free  from  the  charge.  If  he  had 
the  mortgage  only,  it  would  have  passed  by  those  words,  and  his 
having  the  reversion  cannot  affect  the  devise.  K  there  were  two 
moieties  of  a  house,  and  the  testator  was  owner  of  one  and  mort* 
gagee  of  the  other,  both  would  pass  by  those  words.  The  theory 
of  the  WiUs  Act  is,  that  whatever  interest  a  testator  has  shall  pass 
by  his  will.  If  he  had  said,  "all  my  estate  and  interest,"  there 
would  have  been  no  doubt,  and  that  is  what  he  has  in  fact  given. 
The  executors  must  come  into  equity  to  raise  this  money  as  the 
term  is  gone ;  but  where  is  their  equity  ?  There  is  none  between 
a  devisee  and  a  personal  representative :  Compton  v.  Oxendm  (4). 
Mathews  v.  Mathews  (5)  is  a  very  similar  case. 

Sir  JB.  BaggaUay^  Q.C.,  and  Mr.  Batten,  for  the  Bespondents, 
were  not  called  upon. 

LoBD  Selborne,  L.C. : — 

It  appears  to  me  perfectly  clear  that  the  decision  of  the  Master 
of  the  Bolls  in  this  case  is  quite  right. 

(1)  Law  Eep.  11  Eq.  464.  (3)  2  De  G.  &  Sm.  722. 

(2)  1  Mer.  460.  (4)  2  Ve8._69,  261. 

(5)  Law  Rep.  4  Eq.  278. 
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Sappose  that  a  teetator  had  a  freehold  house  held  under  him  by        L.  0. 
a  tenant  whose  interest  would  of  course  be  perfectly  distinct  from        1872 
that  of  the  testator ;  then  suppose  that  the  tenant  was  indebted      bowem 
to  the  testator ;  the  testator  would,  therefore,  have  two  distinct     jj^^^^ 
estates — one  an  estate  in  the  house,  the  other  an  estate  in  the  debt.    '  — - 
The  estate  in  the  house  would  pass  by  a  devise  of  the  house,  the 
estate  in  the  debt  would  go  to  the  executor  as  personal  estate. 
The  fact  that  the  debt  was  secured  by  a  charge  on  a  term  in  the 
hooae  could  make  no  difference,  and  the  fact  that  at  law  the  term 
is  merged  cannot  affect  the  construction  of  the  will. 

If  matters  had  stood  between  the  testator  and  his  tenant  as  they 
originally  were,  the  construction  of  the  will  would  be  clear.  The 
testator  had  two  distinct  subjects  for  disposition,  and  by  this  devise 
he  has,  in  mj  opinion,  disposed  of  only  one  of  them.  His  having 
taken  possession  as  mortgagee  could  not  make  any  difference 
unless  the  equity  of  ledemption  had  been  barred  by  lapse  of  time. 

The  case  appears  to  me  plain,  and  this  appeal  must  be  dismissed 
with  costs. 

Solicitors :  Messrs.  Lloyd  &  Lane  ;  Mr.  E.  E.  Barlee. 


PHILLIPS  V.  SILVESTER.  L.o. 

[1868    P.     119.]  1872 

Vendor  and  Purchaser — Posseuum — Iieni — Wilful  Default — DeteriorcUion.       Nov.  21, 1 

A  dispute  arose  between  the  trustees  for  a  deoeased  vendor  and  a  purchaser, 
the  puicbjuKr  claiming  to  be  entitled  under  his  agreement  to  an  additional 
piece  of  land,  llie  trustees  filed  a  bill  and  obtained  a  decree  for  specific 
performance,  excluding  the  additional  piece  of  land.  The  trustees  had  not 
allowed  the  purchaser  to  take  possession  of  the  rest  of  the  land  whilst  the 
pardiase-money  remained  unpaid,  and  in  the  meantime  the  rest  of  the  land 
was  allowed  to  lie  waste : — 

Hdd  (affirming  the  decree  of  the  Master  of  the  Bolls),  that  the  purchaser 
must  be  allowed  to  set  o£f  against  the  interest  payable  by  him  the  amount  of 
lent  which  might  have  been  received,  and  the  amount  of  deterioration. 

IHE  Plaintiffs  in  this  case  were  the  trustees  under  the  will  of 
the  Bey.  8.  R  W.  Nanney,  who  had,  on  the  4th  of  August,  1865, 
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L.  C      agreed  to  sell  to  the  Defendant  John  SUvesfer,  for  £8500,  oertain 
1872       lands  at  Totcyn,  in  Wales ;  the  purchase  to  be  completed  on  the 
Pj^^g     25th  of  March  then  next,  when  the  Defendant  was  to  be  let  into 
possession ;  and  if  the  purchase  was  not  then  completed,  the  De- 
fendant was,  until  completion,  to^pay  interest  at  the  rate  of  5  per 
cent,  on  £8075,  the  balance  of  the  purchase-money. 

A  dispute  arose  between  the  Plainti£&  and  the  Defendant 
whether  a  certain  piece  of  land  in  the  occupation  of  a  railway 
company  was  included  in  the  agreement  for  sale ;  and  after  several 
attempts  to  arrange  the  dispute  the  Plaintiffs  filed  the  bill  in  this 
suit  for  specific  performance  of  the  agreement  The  Defendant, 
by  his  answer,  in  effect  claimed  the  whole  of  the  land  as  included 
in  the  agreement;  but  submitted  to  perform  the  agreement  as  the 
Court  should  direct. 

ihe  cause  was  heard  on  the  10th  of  February,  1872,  when  the 
Master  of  the  Bolls  made  a  decree  that  the  agreement  for  pur- 
chase ought  to  be  specifically  performed ;  that  the  land  occupied 
by  the  railway  company  was  not  included  in  the  agreement ;  that, 
the  title  being  accepted  by  the  Defendant^  the  Plaintiffs  should 
execute  a  proper  conveyance,  whereupon  the  Defendant  should 
pay  to  the  Plaintiffs  the  sum  of  £8075,  being  the  balance  of  the 
purchase-money ;  that  the  Plaintiffs  were  entitled  to  interest  at 
5  per  cent  on  the  said  sum  of  £8075  from  the  25th  of  March, 
1866;  that  an  account  should  be  taken  of  rents  and  profits 
received  by  the  Plaintiffs  in  respect  of  the  premises,  or  which,  but 
for  their  wilful  neglect  and  default,  might  have  been  received ; 
and  an  inquiry  as  to  any  deterioration  in  the  premises  since  the 
25th  of  March,  1866,  and  as  to  what  would  be  required  to  restore 
them ;  and  it  was  declared  that  the  Defendant  would  be  entitled 
to  set  off  against  the  interest  the  amounts  so  found ;  and  the  De- 
fendant was  ordered  to  pay  the  costs  of  the  suit  other  than  such 
as  related  to  the  neglect  and  deterioration. 

In  pursuance  of  this  decree,  the  balance  of  the  purchase-money 
had  been  paid,  and  the  property  had  been  conveyed;  but  the 
Plaintiffs  appealed  against  so  much  of  the  decree  as  related  to 
wilful  neglect  and  default,  and  to  deterioration* 

It  appeared  that  the  tenant  of  the  land  had  in  1865  given  it  up 
in  contemplation  of  the  change  of  ownership,  and  that  the  land,  or 


VOL.  Vm.]  GHAKGEBT  APPEAUS,  175 

a  great  part  of  it,  had  since  remained  unlet  and  neglected.    The        L.  C. 
hoose  and  buildings  were  allowed  to  go  to  mm;  and  it  was  stated  that        1872 
the  land  was  left  wild  and  open  to  any  one,  so  that  gipsies  pitched     Phillips 
their  tents  upon  it,  and  the  neighbouring  farmers  were  in  the    gj^v^TEB 

habit  of  turning  in  their  cattle.  At  one  time  the  tithe-owners  had        

seized  the  land  in  order  to  recover  payment  of  the  tithe  rent- 
charge,  which  was  left  unpaid*  Negotiations  had  gone  on  between 
the  parties,  and  it  seemed  that  at  one  stage  of  the  proceedings  the 
purchaser  would  have  been  let  into  possession  on  payment  of  a 
disputed  sum  of  £250  claimed  by  a  former  tenant.  The  tenant, 
howeTer,  when  possession  was  demanded,  acting  under  the  orders 
of  the  trustees,  refused  to  deliver  possession;  and  the  trustees 
allied  that  they  should  not  be  justified  in  putting  the  purchaser 
into  possession  until  his  purchase-money  was  paid. 

Sir  B.  BuggaOay^  Q.C.,  and  Mr.  Bowdiffe,  for  the  Appellants : — 

All  depends  upon  the  question  of  who  was  in  default  The 
Xasier  of  the  Bolls  has  decided  that  the  purchaser  was  in  default, 
and  therefore  in  effect  that  the  purchaser  ought  to  have  taken 
poBBesBion  at  the  appointed  tima  In  Ferfftuon  v.  Tadman  (1)  the 
purchaser  was  not  in  default.  In  Sinks  v.  Lord  Bokeby  (2)  and 
MifuJun  V.  Nance. {3)  the  purchaser  was  refused  compensation. 
That  is  the  rule  laid  down  in  DarCs  Vendors  and  Parchasers  (4). 
In  Leggott  v.  Metropolitan  BaUway  Company  (5)  no  allowance 
was  given.  Sherwin  v.  Shakspear  (6)  shews  that  a  vendor  is 
not  liable  in  an  ordinary  case.  These  Plaintifis  were  trustees,  carry- 
ing into  effect  a  contract  made  by  their  testator,  and  they  could 
not  prudently  let  in  the  purchaser  without  receiving  the  money. 
The  Court  would  not  have  directed  them  to  admit  the  purchaser. 
The  Plaintiffs  did  all  they  could,  and  the  purchaser  refused  every 
ctter ;  he  has  been  decided  to  be  in  the  wrong,  and  must  take  the 
consequences. 

Mr.  Fry,  Q.C.,  Mr.  W.  W.  Cooper,  and  Mr.  H.  Faweetl,  for  the 
purchaser,  were  not  called  upon. 

(1)  1  Sim.  530.  (4)  8th  Ed.  p.  59G. 

(2)  2  Sw.  222.  (5)  Law  Rep.  5  Ch.  716. 

(3)  4  Beav.  332.  (6)  5  D.  M.  &  G.  517. 
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L.  c.      Lord  Selborne,  L.C. : — 

1872  With  respect  to  the  pomt  which  has  been  argued  upon  this 

Phillifs  appeal,  the  Master  of  the  Bolls  has  come  to  the  conclusion  that  it 
SiLT^TEB.  ^^  under  the  circumstances,  at  their  own  risk  that  the  vendors , 
insisting  upon  continuing  in  possession  of  this  property  pendbg 
the  disputes  between  themselves  and  the  purchaser,  left  it  to  fall 
into  that  state  of  dilapidation  which  the  evidence  proves,  to  a 
greater  or  less  extent,  to  exist.  Supposing  that  the  question 
is  looked  at  upon  principle  only,  and  without  reference  to  autho- 
rity, I  cannot  doubt  that  the  Master  of  the  Bolls  has  proceeded 
upon  sound  principles  of  equity. 

By  the  effect  of  the  contract,  assuming  there  to  be  no  ground  oa 
either  side  for  simply  setting  it  aside,  according  to  the  principles 
of  equity,  the  right  to  the  property  passes  to  the  purchaser, 
and  the  right  of  the  vendor  is  turned  into  a  money-right  to  receive 
the  purchase-money,  he  retaining  a  lien  upon  the  land  which  he 
has  sold  until  the  purchase-money  is  paid.  Let  us  for  a  moment 
suppose  the  case  of  any  other  description  of  security,  and  that  the 
holder  of  the  security  insisted,  for  his  protection,  upon  entering 
into  poesession  of  the  land  over  which  the  security  extended — 
then  is  not  such  a  person  so  entering  into  possession  answerable, 
when  the  account  under  the  security  comes' to  be  taken,  for  keep- 
ing the  property  in  the  condition  in  which  a  person  in  possession 
ought  to  keep  it?  I  apprehend  that  he  is  so  answerable;  and, 
on  principle,  I  can  see  no  reason  why  a  vendor,  who  insists  upon 
continuing  in  possession  of  the  land  over  which  he  has  security 
— the  contract  being  one  which,  in  the  view  of  a  Court  of  Equity 
has  changed  the  title  of  the  land — I  see  no  reason  why  such  a 
vendor  should  not  be  under  the  same  obligations  as  those  under 
which  any  other  person  would  be,  who,  having  security  on  land, 
insisted  on  the  possession  of  the  land  as  a  further  security.  He, 
when  the  account  comes  to  be  taken  between  himself  and  the 
purchaser,  will  be  entitled  to  credit  for  all  proper  expenditure  for 
the  purpose  of  maintaining  the  purchaset^s  property  in  a  proper 
condition,  as  against  the  account  of  rents  and  profits  to  which 
he  is  necessarily  subject.  He  will  receive,  on  the  other  hand, 
the  interest  which,  by  the  contract,  he  is  entitled  to  receive. 
Perfect  justice  is  done  in  that  way ;  and  it  is  wholly  unimportant. 
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as  it  appeals  to  me,  that  he  has  the  right,  which  undoubtedly       L.  c. 
he  has,  to  insist  upon  retaining  possession  until  payment  of  the       1S72 
poichase-money  is  made  and  the  conveyance  is  accepted.    He  has     p^^^ipg 
that  right;   but  the  question  is,  upon  what  terms  that  right  is    ^     ** 

to  be  exercised  ?     It  appears  to  me  that  it  must  be  upon  the        

terms  of  his  undertaking  the  duties  of  possession  while  he  insists 
upon  retaining  possession.  He  is  pro  ianto  a  trustee  in  possession 
for  the  purchaser,  although  he  holds  the  purchaser  at  arm's  length, 
and  a  trustee,  therefore,  who  is  bound  to  do  those  things  which 
he  would  be  bound  to  do  if  he  were  a  trustee  for  any  other  person. 
Li  this  particular  case  it  so  happens  that  the  vendors,  after  Mr. 
Naime^a  death,  were  his  trustees.  Supposing  this  contract  had 
gone  off — supposing  that  the  purchaser  had  been  unable  to  com- 
plete— ^would  they  have  discharged  their  duty  to  their  eesluis  que 
inui  by  leaving  the  property  in  this  condition  ?  It  is  plain  that, 
if  they  set  up  their  duty  to  their  eeduis  que  trust  as  a  reason  (and 
it  may  be  a  very  su£Scient  reason)  why  they  would  not  give  up 
the  property  without  payment  of  the  money,  they  undertook 
towards  those  eettuis  que  trust  the  very  same  duties  which,  in  my 
judgment,  they  undertook  towards  the  purchaser  if  it  turned  out 
that  the  beneficial  interest  was  in  him. 

So  I  should  have  regarded  the  case,  apart  from  authority.    The  . 
▼endors  run  no  serious  risk  if  they  take  that  course,  assuming 
always  that  the  property  is  worth  being  preserved.      No  doubt 
there  might  be  special  circumstances  tending  to  shew  that  it 
was  not  worth  being  preserved,  if  the  expenses  of  the  necessary 
repairs  would  be  greater  than  those  which  the  property  would  bear. 
In  that  case  it  is  very  possible  that  a  purchaser  might  have  no 
daim  if  previous  notice  were  given  to  him  that,  unless  he  would 
supply  the  vendors  with  funds  in  order  to  make  the  necessary  re- 
pain,  the  property  must  be  left  to  take  its  chance.    But  no  case  of 
that  kind  is  all^;ed  here.    There  is  nothing  whatever  to  shew,  or 
to  suggest,  that  this  was  not  property  which  would  bear  the  ex- 
pense of  keeping  it  in  a  proper  state  of  repair ;  there  is  nothing  to 
shew  or  to  suggest  that  the  purchaser  was  not  a  person  who  ooald 
he  made  responsible  for  anything  that  might  become  due  from  him 
in  puisnance  of  the  contract.    I  entirely  agree  that  the  vendors 
i  wdUng  in  their  strict  right  and  were  doing  nothing  wrong  in 
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L.O.       insistiDg)  as  they  did>  upon  retaining  possession  until  the  purehase- 
1S72        money  was  paid,  yet,  on  the  other  hand,  I  cannot  admit  that  that 
Phillips     ^^  ^^Y  reason  why  they  should  be  exonerated  from  the  obligations 
SiLVMTER    *^*^^*W5hing  to  persons  insisting  upon  remaining  in  possession.    As 
far  as  appears,  they  would  have  incurred  no  risk  in  allowing  pos- 
session (the  purchase-money  remaining  unpaid)  to  be  taken  by  a 
solyent  and  responsible  purchaser,  retaining,  as  they  might  have 
done,  their  lien  for  the  purchase-money  over  the  estate.    They 
were  not  bound  to  do  so ;  but  they  cannot  play  fast  and  loose,  and 
in  one  breath  say, "  The  time  has  come  when  you  might  have 
taken,  and  ought  to  have  taken,  possession,  and,  therefore,  yoa 
must  bear  the  consequences  of  all  the  subsequent  deterioration;'" 
and  in  another  breath  say,  **  We  have  a  right  to  refuse  you  posses- 
sion, and  we  choose  to  exercise  that  right." 

Now,  the  authorities  appear  to  me  to  be  entirely  consistent  with 
this  view.  One  or  two  were  referred  to,  but  they  simply  come  to 
this — that  from  the  time  when  the  party  might  have  taken  pos- 
session, and  when  it  was  his  duty  actually  to  take  possession,  if  he 
does  not  do  so  he  may  be  answerable  for  deterioration.  I  have 
no  doubt  whatever,  that  if  in  this  particular  case  the  Plain- 
tiffs had  sent  to  Mr.  Silvester  and  had  said,  '^  We  are  perfectly 
willing  to  let  you  go  into  possession  subject  to  the  question 
"between  us,"  and  Mr.  SUvestei*  had  said  in  reply,  "  I  am  willing  to 
take  possession,  but  I  am  not  willing  to  pay  the  purchase-money  f 
or  if  he  had  said,  ^'  I  will  not  take  possession  unless  you  give  me  a 
conveyance  and  the  whole  thing  is  cleared  up,"  Mr.  Silvester  ytoxM 
have  put  himself  within  the  reach  of  those  authorities.  In  that  case, 
according  to  the  contract,  the  time  for  taking  possession  would  have 
come,  possession  would  have  been  offered  to  him,  and  there  would 
have  been  no  obstacle  or  impediment  to  his  taking  it  except  one 
which,  in  the  exercise  of  his  strict  rights,  he  would  have  himself 
created. 

But  although  it  is  true  that  each  party  is  entitled  to  refuse 
.  to  alter  the  possession  until  the  whole  contract  is  completed,  it 
is  not  true  that  when  the  parties  differ  upon  some  subordinate 
question  as  to  the  manner  of  completing  the  contract,  whether  in 
the  form  of  the  conveyance  or  in  the  parcels,  each  party  being 
minded  that  the  contract  should  go  on — it  is  not  true  that  giving 
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possesdon  to  the  vendor  would  be  a  departure  from  the  ordinary       L.  0. 
coarse  of  proceediog.  Possesaion  may  be  changed  before  completion,       ig72 
Bat  payment  of  the  purchase-money  before  completion  is  not     p^^ 
according  to  the  'ordinary  course  of  proceeding,  although  'some- 
times the  money  is  paid  into  Court. 

Here  there  was  a  very  small  question  between  the  parties  as  to 
this  land  occupied  by  the  railway — a  question  as  to  parcels  merely. 
The  purchaser  was  willing  to  complete,  and  the  vendor  desired  to 
compel  him  to  complete,  however  that  question  might  be  deter- 
muied*  The  purchaser  was  perfectly  solvent,  and  there  was  no 
good  reason  why  he  should  not  be  let  into  possession  pending  the 
settlement  of  the  question,  leaving  the  question  of  payment,  to 
stand  over.  At  one  time  it  appears  to  have  been  contemplated 
that  on  the  payment  of  a  small  sum  of  money,  £250,  he  might, 
and  would  have  been,  let  into  possession.  But  there  was  some  mis- 
onderstanding  as  to  the  payment^  and  the  delay  unfortunately  led 
to  different  views  being  taken  by  some  of  the  parties,  so  that  when 
the  time  had  elapsed  the  consent  of  the  vendors,  which  was  neces- 
sary for  the  purchaser  taking  possession,  was  absolutely  refused ; 
and  I  cannot  perceive  that  anything  which  afterwards  took  place 
changed  the  relative  position  of  the  parties. 

My  opinion  is,  that,  in  that  state  of  things,  there  being  proot 
of  careless,  and  I  must  say  wantonly  negligent,  conduct  on  the 
part  of  the  Plaintiffs,  which  has  caused  serious  dilapidations,  I 
camiot  differ  from  the  conclusion  of  the  Master  of  the  Bolls,  or 
see  any  reason  to  alter  His  Lordship's  order  in  this  respect. 

Appeal  dismissed  with  costs. 

Solicitors:  Messrs.  Qregcry^  Bawdiffes,  &  Bawle;  Mr.  J.  Need- 
Aam. 
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L.C.  ANDERSON  v.  PIGNET. 

and  L.  J  J. 

j„2  [1870    A.    70.] 

J)w^  3.  Satisfied  Term— 8  <fc  9  Vict,  c.  112— Dower. 

A,t  being  lessee  of  land  for  ninety-nine  years,  created  a  mortgage  term 
which  ultimately  became  vested  in  a  trustee  for  a  mortgagee,  and  subse- 
quently acquired  the  fee.  He  afterwards  became  bankrupt.  In  pursuance 
of  an  agreement  between  his  assignees,  himself,  and  the  mortgagee,  a  deed 
was  executed  by  which  the  mortgagee  released  the  mortgage  debt,  and  the 
fee  simple  was  conyeyed  to  the  mortgagee  freed  and  discharged  from  all 
equity  of  redemption.  It  was  intended  that  the  wife  of  A,^  who  was  married 
in  1832,  should  join  in  the  deed  for  the  purpose  of  releasing  her  dower,  but 
she  refused  to  execute  it,  and  after  the  death  of  A,  she  filed  her  bill  to 
enforce  her  right  to  dower  r — 

Edd  (reversing  the  decision  of  Bacon^  V.G.),  that  the  mortgage  debt  was 
not  extinguished,  and  that  the  term  was  not  satisfied  within  the  2nd  section  of 
the  Satisfied  Terms  Act,  8  &  9  Vict  c.  112,  and  that  the  term  afforded  the 
purchaser  protection  against  the  PlaintifiTs  right  of  dower. 

Toidmin  ▼.  Steere  (1)  commented  on. 

Doe  V.  Jones  (2)  followed. 

1 UIS  was  an  appeal  from  a  decision  of  yiee-Chancellor  Bacon, 
OTerrnling  a  demurrer  (3). 

The  bill^  which  was  filed  for  the  purpose  of  enforcing  the  Plain- 
tiff's right  to  dower  out  of  land  of  which  her  late  husband^  Richard 
Anderion,  was  seised  in  fee  simple  in  possession  during  the  cover- 
ture, contained  the  following  statements : — 

The  Plaintiff  was  married  on  the  4th  of  September,  1832.  Xo 
settlement,  or  agreement  for  a  settlement,  was  made  either  before 
or  after  the  marriage. 

On  the  10th  of  November,  1851,  the  land  in  question  was 
demised  by  James  Rhodes  to  Richard  Anderson  for  the  term  of 
ninety-nine  years  from  the  25th  of  March,  1851 ;  and  shortly  after 
this  demise  two  cottages  were  built  by  Anders(m  on  the  land. 

On  the  14th  of  November,  1851,  the  land  and  the  cottages,  then 
in  course  of  erection,  were  demised  by  Anderson  to  Mary  Marshall 
for  the  then  residue  of  the  term  of  ninety-nine  years,  less  ten  daye, 
by  way"of  mortgage. 

(1)  3  Mer.  210.  (2)  13  Q.  E  774. 

^  (3)  Law  Rep.  11  Eq.  829. 
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On  the  12th  of  January,  1852,  Anderson  demised  the  land  and       Tj.o. 
the  cottages  thereon  to  jP.  W.  Dolman  for  the  then  residue  of  the     *"^  ^  ^^' 
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ienn  of  ninety-nine  years,  less  ten  days,  by  way  of  mortgage. 

On  the  19th  of  May,  1852,  Anderson  demised  the  premises  to    ^^f^^ 
James  BuckeU  for  the  then  residue  of  the  term  of  ninety-nine     Pignet. 
years^  less  five  days,  by  way  of  mortgage. 

On  the  29th  of  July,  1852,  Anderson  demised  the  premises^ 
by  way  of  mortgage,  to  J.  E.  Oreen  and  E.  BandaU  for  the  then 
fesidue  of  the  term  of  ninety-nine  years,  less  three  days.  This 
mortgage  also  included  other  hereditamants  belonging  to  Anderson. 

On  the  4th  of  April,  1853,  Anderson,  J.  E.  Oreen,  and  E.  BandaU, 
according  to  their  estate  in  the  premises,  and  with  the  consent  of 
BuekeUf  demised  and  confirmed  the  premises  to  A^  M.  Mathews,  as 
a  trustee  for  Chreen  and  Randall,  for  the  residue  of  the  term  of 
ninety-nine  years,  less  ten  days. 

On  the  1st  of  August,  1853,  the  reversion  of  the  property  in  fee 
simple  was  conveyed  by  Rhodes  to  Anderson. 

On  the  8th  of  August,  1853,  Anderson  charged  the  premises 
•comprised  in  the  mortgage  to  Dolman  of  the  12th  of  January, 
1852,  with  a  further  sum  of  money  advanced  by  Dolman. 

In  February,  1854,  Dolman's  mortgage  and  further  charge,  and 
also  the  mortgage  to  Ifary  Marshall,  having  been  paid  off^  Dolman, 
by  a  deed  of  the  Ist  of  February,  and  M.  Marshall,  by  a  deed  of 
the  9th  of  February,  1854,  surrendered  the  land  comprised  in  the 
original  demise  of  the  10th  of  November,  1851,  to  the  intent 
that  the  terms  created  therein  by  the  indentures  of  the  12th  of 
January,  1852,  and  the  14th  of  November,  1851,  might  be  merged* 

By  an  indenture  of  the  24th  of  February,  1854,  BnokdVs  exe* 
cutors,  after  reciting  that  BucJcdTs  mortgage  of  the  19th  of  May, 
1852,  had  been  paid  off,  and  that  a  large  sum  remained  due  to 
Qreen  and  E.  BandaU  on  the  security  of  the  29th  of  July,  1852, 
•assigned  to  WiUiam  BandaU,  in  trust  for  Qreen  and  E.  BandaU, 
the  premises  in  question  for  all  the  then  residue  of  the  term 
created  by  the  indenture  of  the  19th  of  May,  1852. 

On  the  20th  of  March,  1854,  Anderson  obtained  his  certificate  of 
discharge  in  bankruptcy. 

By  indenture  of  the  19th  of  May,  1854,  reciting  that  money  was 
still  owing  to  Qreen  and  BandaU  on  the  security  of  the  indenture 

YouVm.  R  1 
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L.  c.       of  the  29th  of  July,  1852,  and  that  the  terms  created  by  Marskaff^ 
mortgage  and  Dolman's  mortgage  of  1852  were  not  meiged  by  the 

.^v^  indentures  of  the  1st  and  9th  of  February,  1854,  because  the  term& 
ANDwaox  granted  by  Anderson  to  Budcdl  (19th  of  May,  1852)  and  Green  and 
i^oNrr-  BandaU  (29th  of  July,  1852)  prevented  a  merger,  and  that,  as  it 
might  be  doubted  whether  the  said  first-mentioned  terms,  although 
satisfied,  had  ceased  under  the  Act  of  1815  for  rendering  the 
assignment  of  satisfied  terms  unnecessary  (8  &  9  Yict  c  112),. 
Anderson,  at  the  request  of  Oreen  and  BanddU,  and  so  far  only  as 
regarded  the  estate  and  interest  (if  any)  of  Anderson  in  the  pre- 
mises so  agreed  to  be  surrendered  by  him  under  the  indentures  of 
the  1st  and  9th  of  February,  1854,  and  not  with  a  view  of  surren- 
dering or  granting  any  other  estate  or  interest  which  he  might 
otherwise  have  had  or  been  entitled  to  in  the  premises,  did  surren- 
der unto  William  BandaU  the  land,  &c.,  to  the  intent  that  the 
respective  residues  then  unexpired  and  existing  of  the  several 
terms  respectively  created  therein  by  the  indentures  of  the  14th  of 
November,  1851,  and  the  12tb  of  January,  1852,  might  be  merged 
and  extinguished. 

By  an  indenture  dated  the  28th  of  July,  1854,  and  made 
between  F.  W.  Dolman  of  the  first  part,  E.  Hughes  and  E.  W. 
Edwards  {B.  Andersoifis  assignees)  of  the  second  part,  Bichard 
Anderson,  and  Mary  Anderson  his  wife,  of  the  third  part,  and  J*.  £. 
Oreen  and  E.  BandaU  of  the  fourth  part,  reciting  among  other  things 
the  several  indentures  before  mentioned,  and  reciting  the  bank- 
ruptcy  of  B.  Anderson,  and  reciting  that  the  sum  of  £4352  ISs.  3d. 
was  due  to  Chreen  and  BandaU,  together  with  a  further  sam  of 
£386  58.  9(2.  upon  the  securities  aforesaid ;  and  that  the  asignees, 
being  satisfied  that  the  premises  comprised  in  the  indenture  of  the 
29th  of  July,  1852,  then  remaining  unsold,  with  the  fee  simple  of 
the  premises  comprised  in  the  lease  of  the  10th  of  November,  1851,. 
were  not  worth  even  the  sum  of  £4352  13s.  3d.,  had,  with  the 
sanction  of  the  Commissioner,  and  with  the  concurrence  of  JP.  W. 
Dolman,  agreed  to  grants  assign,  or  otherwise  assure  the  same 
to  Oreen  and  BandaU,  their  heirs,  executors,  administrators,  and 
assigns  respectively,  in  the  manner  thereinafter  mentioned,  in 
consideration  of  the  release  by  Oreen  and  BandaU  thereinafter 
contained;  and  reciting  that,  in  order  to  carry  the  said  recited 
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agreement  into  effect,  the  said  F.  W.  Dolman  and  B.  Anderson,  L.  C. 
and  also  the'said  Mary  Anderson,  had  agreed  to  concur  in  the  deed 
in  manner  thereinafter  mentioned.  It  was  witnessed  that^  in  con-  .^v^ 
sideration  of  the  release  as  to  the  said  sams  of  £4352  13s.  3d.  and  Akdeb8(»( 
£386  5$.  dd.  on  the  part  of  Oreen  and  Randall  thereinafter  contained,  Pignkt. 
the  said  F.  W.  Dolman,  as  to  his  interest  nnder  the  indenture  of 
the  8th  of  August,  1853,  JE.  Hughes,  and  E  W.  Edwards,  as  such 
assignees  as  aforesaid,  and  also  Richard  Anderson,  and  the  Plaintiff, 
for  the  purpose  of  releasing  and  extinguishing  her  right  of  dower 
in  the  premises  thereinafter  mentioned,  granted,  released,  and  dis- 
posed of  {inter  alia)  the  premises  comprised  in  the  indenture  of 
the  10th  of  November,  1810,  and  the  8th  of  August,  1853,  unto 
Qreen  and  E.  Randall,  their  heirs  and  assigns,  for  ever  freed  and 
discharged  from  all  right  and  equity  of  redemption  under  the  in- 
denture of  the  29th  of  July,  1852,  or  otherwise,  and  from  all  prin- 
cipal and  interest  due  under  the  indenture  of  the  8th  of  August, 
1853.  And  it  was  further  witnessed  that^  in  consideration  of  the 
grant  and  assignment,  and  other  assurances  thereinbefore  contained, 
/.  K  Chreen  and  E  Randall  acquitted,  released^  and  discharged  the 
said  E.  Suffhes  and  E.  W.  Edwards,  as  such  assignees  as  aforesaid, 
and  the  lands^  tenements,  and  other  the  estate  and  effects  of 
£.  Anderson  from  the  said  sums  of  £4352  13s.  3(2.  and  £386  5s.  9i., 
and  from  all  actions^  suits»  claims,  and  demands  in  respect  thereof. 

The  Plaintiff  was  made  a  party  to  this  deed  without  her  consent, 
and  when  it  was  tendered  to  her  for  execution  she  refused  to 
execute  it,  or  to  be  bound  thereby.  She  submitted  that  by  the  exe- 
cution of  this  indenture  the  term  created  by  RuckdPs  mortgage  of 
the  19th  of  May,  1853,  and  assigned  on  the  24th  of  February,  1854, 
to  WHUam  Randall  in  trust  for  Ghreen  and  E,  Randall,  became 
satisfied  and  attendant  on  the  inheritance,  and  that  the  term  there- 
upon  absolutely  ceased  and  determined,  under  the  8  &  9  Vict, 
c.  112,  and  could  afford  no  protection  against  her  right  of  dower. 

By  an  indenture  dated  the  23rd  of  May,  1861,  Oreen  and  E. 
Randall  granted  the  premises  to  the  Defendant  Pignet  in  fee. 
The  Defendant  took  an  indemnity  from  the  yendors  against  the 
claim  of  the  Plaintiff  as  dowress. 

By  an  indenture  of  even  date  William  Randall  and  A,  M. 
MaOiews,  at  the  request  of  the  Defendant,  and  also  Oreen  and 
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L.  c.       E.  Bandattf  so  far  as  related  to  the  term  of  years  created  by  the 
indenture  of  lease  of  the  10th  of  Noyember,  1851.  and  the  lease- 
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hold  estate  thereby  demised,  and  all  and  every  of  them,  as  to  their 
and  each  of  their  term,  or  estate,  righti  and  interest  therein,  but 
PiaKET.  jiot  further  or  otherwise,  at  the  like  request  of  the  Defendant, 
granted  and  confirmed  the  property  unto  JP.  CarriU  for  and  during 
all  the  residue  unexpired  of  the  term  of  ninety-nine  years  created 
by  the  same  indenture  of  lease,  or  for  all  and  every  or  any  other 
such  term,  estate,  or  interest  as  they,  FT.  JlamlaS,  A^  M.  Maihetcs^ 
J.  E.  Chreen,  and  E.  BandaU,  had  in  the  same  leasehold  premises, 
in  trust,  nevertheless,  for  the  Defendant,  his  executoria,  administra- 
tors, and  assigns,  to  be  assigned,  or  otherwise  disposed  of,  as  he  or 
they  should  direct,  and  subject  thereto  in  trust  to  permit  the  same 
to  attend  the  freehold  and  inheritance  of  the  said  premises,  as 
limited  by  the  indenture  of  even  date  therewith. 

The  bill  charged  that  this  indenture  was  wholly  inoperative, 
inasmuch  as  the  several  terms  thereby  purported  to  be  assigned 
to  CarriU  had  become  satisfied  and  merged  or  extinguished,  and 
no  estate  or  interest  in  the  premises  passed  to  Carritt  thereby ;  but 
that  the  indenture  was  an  ineffectual  attempt  on  the  part  of  the 
Defendant  to  interfere  with  the  Plaintiff's  inchoate  right  to  dower 
out  of  the  premises. 

Upon  the  death  of  B.  Anderson,  the  Plaintiff  filed  her  bill 
against  Pignet  to  enforce  her  claim  for  dower,  and  the  Defendant 
demurred  to  the  bill.  The  Vice-Chancellor  overruled  the  de- 
murrer, and  the  Defendant  appealed  from  this  decision. 

Mr.  Joshua  WiUtamSy  Q.C.,  and  Mr.  T.  A.  Boberts,  for  the 
Appellant : — 

The  Satisfied  Terms  Act  does  not  extend  to  terms  made  by  sub- 
demise,  but  only  to  those  which  are  created  immediately  out  of  the 
inheritance :  Darfs  Vendors  and  Purchasers  (1)  ;  JDavidson*s  Prece- 
dents in  Conveyancing  (2).  BuchelTs  mortgage  term,  created  on  the 
19th  of  May,  1852,  on  which  we  rely,  was  a  derivative  term  carved 
out  of  a  building  lease,  and  is  not  within  the  meaning  of  the  statute. 

But  this  term  had  never,  in  fact,  become  satisfied.    A  term  can- 

(1)  4th  Ed.  vol.  ii.  p.  466.  (2)  Vol.  ii.  r-  490. 
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not  become  satisfied  until  it  is  no  longer  wanted*  The  Act  was  Ju  C.^ 
not  intended  to  alter  the  rights  of  parties  as  they  previously  ex- 
isted ;  and  before  the  Act  i>assed9  there  is  no  question  that  this  term 
would  haye  protected  a  purchaser  against  dowen  The  charge  in  Anderkw 
this  case  was  not  extinguished  by  the  deed  of  the  28th  of  July,  Piavvr. 
185i.  The  debt  was  not  paid  off;  the  release  by  Oreen  and  Ban- 
daU  amounted  to  no  more  than  a  covenant  not  to  sue  or  prove 
under  the  bankruptcy,  and  they  had  still  a  right  to  the  benefit  of 
the  term  :  Doe  v.  J<me$  (1) ;  Shaw  v.  Jahman  (2).  The  intention 
of  the  parties  must  be  looked  at.  It  must  be  presumed  that  they 
intended  to  do  what  was  most  for  their  benefit ;  and  the  assign- 
ment of  the  term  by  the  subsequent  deed  of  the  23rd  of  May,  1861, 
is  a  conclusive  proof  that  they  meant  to  keep  the  term  alive :  Ifo- 
eatta  v.  Murgairoyd  (3) ;  Foiies  v.  Moffatt  (4) ;  Lindo  v.  LinAo  (5)  ; 
Tarry  v.  Wrighi  (6);  Brown  v.  SUad  (7);  Hayden  v.  Kirh- 
jpo^ndt  (8);  Phiaip^  y.  QuUeridge  (9);  Lipscomb  v.  Lipscomb (10) ; 
Boyd  y.  Petrie  (11);  Greawold  v.  Marsham  (12);  MaundreU  y. 
MaundreU  (13). 

Totdmin  v.  Steers  (14)  is  relied  on  by  the  other  side  to  prove 
that  the  purchaser  of  an  equity  of  redemption  cannot  set  up  a 
prior  incumbrance  which  he  has  got  in  against  intermediate  in- 
cumbrances; but  that  decision  has  not  been  approved  of  in  later 
cases :  WaUs  v.  Symes  (15) ;  Ounter  v.  OutUer  (16) ;  Darfe  Vendors 
and  Purchasers  (17)« 

We  also  contend  that  the  Plaintiff  has  no  equity,  on  the  ground 
that  the  deed  of  July,  1854,  was  prepared  on  the  assumption  that 
she  would  join  in  it  for  the  purpose  of  releasing  her  dower;  and  if 
she  cannot  be  bound  by  it,  none  of  the  other  parties  are  bound : 
Woodcock  V.  Monckton  (18) ;  Pelo  v.  Peto  (19) ;  BolOho  v.  Hillyar  (20). 

(1)  13  Q.  B.  774.  (11)  Law  Rep.  7  Ch.  385. 

(2)  1  Dr.  &  8m.  412.  (12)  2  Ca.  Ch.  170. 
(8)  1  P.  Wmii.  393.  (13)  10  Ves.  246. 
(4)  18  Ves.  384.  (14)  3  Men  210. 

(6)  1  Beav.  496.  (15)  1  D.  M.  &  G.  240. 

(6)  5  RuBB.  142.  (16)  28  Beav.  571. 

(7)  6  Sim.  535.  (17)  4th  Ed.  vol.  ii.  p.  839. 

(8)  34  Beav.  645.  (18)  1  Coll.  273. 

(9)  4  De  G.  &  J.  531.  (19)  16  Sim.  590. 
(10)  Law  Bep.  7  £q.  601.  (20)  34  Beav.  180. 
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L.  C.  Mr.  Kay,  Q-C,  and  Mr.  W.  W.  Karddke,  for  the  Plaintiff:— 

ftni  Lu  JJ. 

The  Plaintiff  is  dowress  of  the  fee  simple,  which  was  not  in- 
cluded in  any  of  the  mortgages.  She  has  always  insisted  on  her 
right,  and  refused  to  be  bound  by  the  deed  of  July,  1854.  When 
^^^'  Oreen  and  BandaU  found  she  would  not  join  in  the  deed,  they  did 
not,  as  they  might  have  done,  take  another  form  of  conveyance, 
so  as  to  protect  themselves  against  her  right,  but  elected  to  run 
the  chance  of  her  not  surviving  her  husband*  The  Defendant 
purchased  with  full  knowledge  of  her  right,  and  took  an  indemnity 
from  Oreen  and  BandaU.  He  has,  therefore,  no  claim  for  favour- 
able consideration  in  this  Court  It  is  a  mere  question  of  legal 
construction  whether  the  term  is  **  satisfied  "  within  the  meaning 
of  the  Act. 

It  is  not  correct  to  say  that  this  was  a  derivative  term.  It  was 
:S0  when  created ;  but  by  the  merger  of  the  original  term  it  has 
become  next  to  the  freehold  reversion,  and  there  is  no  reason  why 
it  should  not  become  attendant.  The  effect  of  the  conveyance  to 
Oreen  and  Randall  on  the  28th  of  July,  1854,  and  the  release  of 
their  mortgage  debt,  was,  that  the  term  became  not  only  satisfied, 
but  attendant  upon  the  inheritance,  and  it  was  consequently  ex- 
tinguished by  force  of  the  2nd  section  of  the  8  &  9  Vict  c.  112. 
Under  the  old  law,  whenever  a  term  would  have  merged  in  the 
inheritance,  if  both  had  been  in  the  same  person,  it  was  considered 
as  attendant  on  the  inheritance  ;  and  a  term  outstanding  in  a  trustee 
to  attend  the  inheritance  would  not  protect  a  purchaser  from 
dower,  unless  the  term  were  actually  assigned  to  a  trustee  for  him  : 
MawidreU  v.  MaundrM  (1). 

Under  the  statute  this  term  would  have  ceased  to  exist,  even 
though  actually  assigned  in  trust  to  attend  for  the  benefit  of  the 
purchaser  if  it  had  been  satisfied :  Doe  v.  Price  (2) ;  Suffden^s  Beal 
Property  Statutes  (3).  The  term  might  have  been  preserved  if 
the  mortgage  had  been  kept  on  foot ;  but  this  was  not  done,  and 
the  deed  of  the  23rd  of  May,  1861,  was  an  ineffectual  attempt  to 
revive  it.  Tculmin  v.  Steere  (4)  is  in  our  favour,  for  it  establishes 
that  where  a  mortgage  is  paid  off  it  ceases  to  exist  for  the  benefit 

Cl)  7  Ves.  567 ;  10  Ves.  240.  (3)  2nd  Ed.  p.  277. 

(2)  16  M.  A  W.  603.  (4)  3  Mer.  210. 
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of  all  persons  interested  in  the  estate ;  and  it  has  never  been  over-  na 
nded,  and  has  been  frequently  approved:  Squire  v.  Ford  (1); 

Jhvidson^s  Precedents  in  Conveyancing  (2),    Forbes  v.  Moffatt  (3)^  >^^ 

is  not  inconsistent  with  it  Ainwiww 


V. 

PiOMvr. 


Lord  Selbobne,  L.C.: — 

In  this  case  it  appears  to  ns  that  the  sole  question  is,  whether 
the  term  which  was  vested  in  the  trustee  for  Oreen  and  BaniaU  is 
satisfied  within  the  meaning  of  the  Satisfied  Terms  Ad.  It  seems 
•to  ns  that  it  is  wholly  unnecessary  to  consider  the  doctrine  of  the 
case  of  ZbtiAnm  v.  Sieere  (4),  because  if  the  Satisfied  Terms  Act  had 
never  passed,  and  if  this  deed  had  been  executed  in  the  form  in 
which  we  find  it,  it  would  be  stretching  the  authority  of  Tofdmin  v. 
'Steers  beyond  the  point  decided  to  hold  it  applicable  to  such  a 
transaction  as  this.  Here  the  transaction,  putting  the  Satisfied 
Terms  Act  aside,  is  simply  this :  Mortgagees  have  got  a  legal  term 
aasigued  to  a  trustee  for  them  expressly  to  secure  their  debt:  they 
never  received  payment  at  all,  and  they  have  no  security  upon  the 
freehold  interest,  which  is  the  reversion  behind  the  term ;  but  they 
deal  with  their  debtors,  who  are  entitled  to  that  freehold  interest, 
and  are  content  to  take  from  them  a  conveyance  of  the  fee 
simple,  which  is  not  subject  to  the  mortgage,  leaving  the  term 
exactly  where  it  was  before,  and  in  exchange  for  that  conveyance 
giving  a  release  to  the  assignees  in  bankruptcy  of  the  estate  of  the 
^btor  distributable  under  his  bankruptcy.  There  is  no  principle 
and  no  authority  that  I  am  aware  of  for  holding  that  such  a 
transaction,  where  the  debt  is  not  paid  off,  where  there  is  a  valid 
subsisting  term,  and  where  that  term  is  a  security  for  the  unpaid 
debt,  puts  an  end  to  the  unpaid  debt,  and  to  the  right  to  the  pro- 
tection of  the  term  as  against  an  intervening  incumbrancer,  merely 
l)ecao8e  the  person  who  is  the  cestui  que  trust  of  the  term  and  of 
the  charge  secured  by  it  takes  a  conveyance  for  valuable  considera- 
tion to  himself  of  the  fee.  Toulmin  v.  Steere  decided  no  such 
thing.  Taubnin  v.  Steere  is  considered  to  have  carried  the  doctrine 
of  this  Court  to  a  greater  length  than  many  persons  have  approved 

(1)  9  Hare,  47.  (3)  18  Yes.  384. 

(2)  VoL  ii.  p.  294.  (4)  3  Mer.  210. 
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L.  c.^^  o?y  as  to  which  we  say  nothing,  but  certainly  it  is  not  a  case  to  be- 
extended  in  the  manner  which  the  argument  upon  that  point 
would  require. 

Akdkmon        Then  we  come  to  the  question  whether  this  is  a  satisfied  term.. 

PiGNXT.  Now,  it  appears  to  me  that  the  deed,  apart  from  the 'operation 
of  that  statute,  would  vest,  in  a  perfectly  e£Soient  way,  a  new 
title  in  the  ^creditors,  and  leave  in  them  besides  their  old  title 
to  the  term  and  the  debt ;  and  if  there  was  any  intervening 
incumbrance,  or  estate,  or  interest  in  respect  of  which  it  was 
material  to  them  to  maintain  the  distinction  of  those  two  titles, 
I  can  find  nothing  whatever  in  any  part  of  the  deed  which  woul<f 
obliterate  that  distinction.  So  far  from  its  being  so  in  point  of 
intention,  it  is  distinctly  apparent  on  the  face  of  the  deed  that 
the  object  was  to  get  the  entire  fee  simple  by  means  of  the  con- 
currence of  the  dowress,  who  is  the  present  Plaintiff,  and  that 
the  persons  who  agreed  to  convey  the  fee  simple  knew  that  they 
could  only  give  a  good  title  to  the  fee  simple  against  the  dowress^ 
by  her  concurrence;  and  the  whole  transaction  upon  the  £aoe  of 
the  deed  proceeds  upon  the  footing  of  that  being  the  contract 
between  the  parties  who  alone  made  the  contract,  namely,  the 
assignees  on  the  one  hand,  and  the  creditors,  who  gave  a  qualified 
release,  upon  the  other.  There  is  no  release  whatever  of  the 
Plaintiff's  equity  of  redemption  unless  she  executes  the  deed. 
There  is,  on  the  other  hand,  in  no  part  of  the  deed  any  release- 
to  her  or  conveyance  to  her  of  any  right  or  interest  which  she 
did  not  possess  before.  On  what  conceivable  principle  can  a- 
deed,  which  was  intended  to  give  the  purchasers  the  benefit  of  the- 
release  of  her  estate  and  to  give  her  nothing,  operate  to  destroy  in- 
her  favour  the  pre-existing  estate  of  the  purchasers,  when  she  does 
not,  and  because  she  does  not,  execute  that  deed  ?  Can  it  possibly 
be  said  that  the  term  is  satisfied  as  long  as  there  remains  any 
useful  purpose  beneficial  to  the  owner  of  the  term  and  consistent 
with  the  trust  on  which,  at  the  date  of  the  transaction,  the  term 
was  held  ?  Is  it  not  a  mere  abuse  of  language  to  call  it  a  satisfied- 
term?  Is  there  anything  in  the  statute  which  says  that  the 
term,  under  those  circumstances,  shall  be  considered  as  satisfied?* 
I  can  find  nothing.  Therefore  I  come  to  the  conclusion  that,  for 
the  very  reason  that  the  contract  was  not  carried  into  effect  by 
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theezeeatioii  of  this  deed  by  the  dowress — ^for  the  yeiy  reason       L^c. 
that  her  dower  lenuuned  outstanding  and  her  right  to  redeem  the 
term  in  respect  of  her  dower  nntonched — ^for  that  very  reason  the 
term  was  not  satisfied,  and  that  being  so,  that  the  statute  does  not 
apply. 

The  kter  deed,  when  we  eome  to  examine  it,  contains  a  special 
trust,  and  in  my  judgment  a  valid  trust,  for  the  protection  of  the 
purchaser,  of  the  term  which  was  not  at  the  time  satisfied ;  and  as 
the  2nd  section  of  the  statute  applies  only  to  terms  which  are 
satisfied,  thai  is,  alone,  sufficient  reason  for  holding  the  later  deed 
to  be  immateriaL'  At  the  same  time,  I  think  it  right  to  say,  that 
when  I  find  an  express  dechiration  in  a  deed  that  a  term  not  pre- 
TioDsly  satisfied  shall,  upon  becoming  satisfied  (although  that 
did  not  happen  here),  become  attendant  upon  the  inheritance 
oouTeyed  to  a  particular  purchaser,  to  be  ass^ed  and  disposed 
of  and  held  for  his  benefit,  I  do  not  think  the  effect  of  the 
statute,  according  to  the  true  construction,  is  to  defeat  that  trust 
(ft  to  make  the  term  cease  for  the  benefit  of  somebody  else  who 
his  not  any  part  or  share  or  interest  in  the  inheritance  which  is 
CQiiTeyed  by  that  particular  deed.  In  that  respect^  I  think  I  am 
fdlowing  the  oonstruction  (in  my  judgment  the  right  and  proper 
construction)  which  was  placed  upon  the  statute  by  the  Court  of 
Qneen's  Bench  in  the  case  which  has  been  referred  to  of  Doe  v. 
/oiief(l). 

For  these  reasons,  I  am  unable  to  concur  in  the  opinion  of  the 
leaned  Yice-Chancellor,  and  I  hold  that  the  appeal  should  be 
allowed,  and  the  bill  dismissed  with  costs. 

Sir  W^IL  James,  LJ.:— 

I  am  entirely  of  the  same  opinion.  I  desire  it  to  be  under- 
stood as  my  dear  opnion  that  the  term  does  not  become  satisfied 
within  the  meaning  <rf  the  Act  of  Parliament  except  the  beneficial 
interest  in  the  whole  charge  secured  by  the  term,  and  the  beneficial 
interest  in  the  whole  estate,  are  united  and  merged  in  one  person. 

Sia  G.  M»Tj.n^^  ur.: — 
lamof  thesame  opinicm.    I  think  the  question  really  turns  upon 
(0  13  Q.  B.  774. 
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having  executed  that  deed«  In  my  opinion,  if  Mrs.  Anderson  had 
ANDEB80N  executed  the  deed,  the  term  would  have  become  a  satisfied  term, 
PiGNKT.  because  in  that  event  the  whole  estate  in  fee  simple  free  from  in- 
cumbrances would  have  passed  by  the  deed ;  and  if  the  whole  estate 
in  fee  simple  free  from  incumbrances  had  passed  by  the  deed,  there 
would  have  been  no  object  in  keeping  up  the  term,  the  term  would 
then  have  become  satisfied,  and  there  being  no  necessity  to  have 
a  formal  surrender,  it  would  have  become  extinct  What,  then, 
was  the  effect  of  her  not  executing  it?  In  order  to  determine 
that,  you  must  look  at  what  the  object  of  the  deed  was,  and  what 
was  the  real  agreement  between  the  parties.  Now,  in  my  opinion, 
the  real  agreement  was  an  agreement  between  the  assignees  and 
Oreen  and  BandaU,  that  the  assignees  would  procure  the  con- 
veyance of  the  entire  fee  simple  to  Chreen  and  BcmddU,  and 
that^  as  the  price  of  the  entire  fee  simple,  Cheen  and  BandaU 
would  release  to  the  assignees  their  claim  to  prove  against  the 
estate.  That  seems  to  me  clearly  apparent  from  the  recitals  in 
the  deed.  Then  how  did  the  parties  carry  out  that  agreement? 
First  of  all,  they  convey,  Mrs.  Ander9(m  being  joined  as  a  convey- 
ing party,  the  entire  estate  absolutely,  free  from  all  right  of 
redemption.  Now  Mrs.  Anderson  had  a  right  of  redemption  as 
incidental  to  her  right  to  dower.  It  is  of  course  admitted  on  all 
hands  that  her  right  to  dower  did  not  pass  on  account  of  her  not 
having  executed  the  deed.  Then  if  the  right  to  dower  did  not 
pass,  the  right  to  redeem  the  estate  by  paying  off  the  mort- 
gage debts,  which  was  incidental  to  her  right  to  dower,  did  not 
pass.  Therefore,  as  far  as  the  conveying  part  of  the  deed  is 
concerned,  the  right  of  dower  and  the  right  to  redeem  the  estate 
on  paying  off  the  mortgage  debts  were  left  in  Mrs.  Anderson. 
But  it  is  said  that  the  mortgage  debt  was  itself  absolutely 
paid  off  and  destroyed.  Now  the  mortgage  debt  was  not  paid  ofL 
If  it  was  put  an  end  to,  it  was  put  an  end  to,  not  by  being  paid 
•off,  but  by  being  released,  and  therefore  the  question  turns  upon 
what  is  the  true  construction  of  the  clause  of  release.  Now  the 
•dause  is  this:  ''And  this  indenture  lastly  witnesseth  that,  in 
•consideration  of  the  grant  and  assignment  and  other  assurance 
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lerembefore  contained,  the  said  cT.  E,  Green  and  E.  BandaU  do,       L.  c. 
and  each  of  them  doth,  release,  &c/'    Now  what  was  the  object 

and  purport  of  putting  in  the  consideration  for  the  release  ?    The       

release  in  itaelf  does  not  require  any  consideration,  and  I  appre-  AnDEBwir 
hend  the  consideration  is  stated  for  the  purpose  of  enabling  the  Pigxtt. 
€onrt  to  limit  and  construe  the  effect  of  the  release.  But  then 
what  is  the  effect  of  one  of  the  essential  parties  to  the  conveyance 
o{  that  whole  estate  not  executing  it?  The  effect  of  it  is,  that 
they  do  not  get  that  which  is  the  price  of  the  release.  The  assignees 
have  not  performed  their  agreement  of  procuring  Mrs.  Anderson  to 
execute  the  deed.  They  have  not  paid  the  purchase-money,  and 
therefore  they  are  not  entitled  to  the  benefit  of  that  release,  which 
was  only  to  be  given  to  them  in  consideration  that  they  procured 
the  conveyanoe  of  the  entire  fee  simple.  It  is,  in  my  opinion, 
mmeeessary  to  consider  whether,  although  it  cannot  operate  as  a 
release,  it  might  not  operate  as  a  covenant  not  to  sue,  so  far  as  to 
prevent  Green  and  JSandaZZ  proving  against  the  estate  in  bank- 
ruptcy. Possibly,  and  very  probably,  it  might  have  that  effect ; 
bat  in  my  opinion,  according  to  the  true  construction  of  the  deed, 
which  ought  to  be  so  construed  as  to  carry  out  the  real  intention 
of  the  parties,  it  was  never  intended  that  it  should  operate  as  an 
absolute  release  of  the  entire  'debt  so  as  to  discharge  the  lands  from 
the  d^  unless  and  until  the  whole  fee  simple  was  conveyed  to 
Orfleti  and  BandaU^  which  was  not  done  because  Mrs.  Anderson 
•nerer  executed  the  deed. 

SoUcitor  for  the  Plaintiff:  Mr.  W.  K  W otter. 
Solicitors  for  the  Defendant :  Messrs.  Bolder  it  Bdberts. 
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Dec  6  9  16.  Apportionment  of  Dividends — WW, — Apportionment  Act,  1870, 

A  testator  bequeathed  the  dividends  and  income  of  his  share  and  interest 
in  the  L.  Iron  Company  to  A,  for  life,  and  after  his  death  he  gave  the  said 
share  and  interest  to  his  daughter  absolutely.  The  testator  died  in  October, 
1870. 

The  L,  Iron  Company  was  a  private  trading  partnership  regulated  hj  a 
deed  of  partnership,  under  which  the  accounts  were  made  up  in  the  Januaiy 
in  each  year,  and  the  profits  of  the  previous  year  ascertained,  which  aooount 
was  settled  and  signed  by  all  the  partners.  The  managing  partner  then 
decided  what  dividend  should  be  paid  to  the  partners,  and  the  dividend  was 
paid  by  instalments  in  the  next  few  months : — 

EM  (affirming  the  decision  of  the  Master  of  the  Bolb),  that  the  dividend 
in  respect  of  the  profits  realized  during  the  year  1870,  which  was  declared  in 
January,  1871,  was  not  a  " dividend  **  or  a  •* periodical  payment"  within  the 
2nd  section  of  the  Apportionment  Act,  1870,  and  was  not  apportionaUc,- 
and  that  the  whole  belonged  to  A, 

Qumre,  whether  the  Act  can  affect  the  construction  of  a  will  previously 
made. 

IhIS  was  an  appeal  from  a  dec^ion  of  the  Master  of  the 
Eolls  (1). 

The  question  came  before  the  Court  on  a  special  case,  which 
stated  as  follows : — 

H,  M.  Ogle,  by  his  will,  made  the  following  bequest : — ^'^  As  to 
the  share  and  interest  which  I  have  in  the  LiUeshaU  Iron  Com- 
pany,  I  bequeath  the  dividends  and  income  thereof  to  my  uncle, 
J.  T.  Offle,  for  his  life,  and  after  his  death  the  same  share  and 
interest  shall  belong  to  his  two  daughters  in  equal  shares."  And 
he  gave  his  residuary  estate  to  trustees  upon  trust  as  therein 
mentioned,  and  appointed  the  Plaintiff  his  executor. 

The  testator  died  on  the  21st  of  October,  1870. 

The  lAUeshaU  Iran  Company  was  a  private  trading  partnership, 
established  under  a  deed  of  partnership,  dated  the  24th  of  January, 
1802,  and  made  between  Lord  OranviUe  Leveson  Ootoer  of  the  one 
part^  and  J.  Bishton,  J.  Birch,  J.  Onions,  and  W.  Philips  of  the  other 

(1)  Law  Rep.  14  Eq.  419. 
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pait»  wherieby  it  was  agreed  that  certain  messuages,  mines,  works,  L.  c. 
and  stock-in-tiade  should  be  held  by  the  several  parties  thereto  in 
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partnership  in  certain  shares  and  proportions,  upon  condition  (among 
other  things)  that  /.  J?tVcA,  /.  Onions^  and  TT.  PAt7ips,  and  their  re-  ^^^ 
«pective  heirs,  executors,  administrators,  or  assigns  should  not  have  ^^ 
any  Toice  in  the  management  of  the  business.  And  it  was  agreed 
that  the  accounts  of  the  partnership  should  be  made  up  in  the 
month  of  January  or  February  in  each  year,  and  the  profits  ascer- 
tained and  entered  in  a  book,  which  should  be  signed  and  allowed 
by  all  the  said  parties,  and  that  such  dividends  should  be  made 
from  time  to  time  among  the  said  parties,  according  to  their  re- 
flpeetiTe  shares  and  interests,  as  Lord  OranviUe  Levesan  Chwer  and 
Jl  Bukton^  and  their  respective  executors,  administrators,  and 
assigiis  should  direct  It  was  also  agreed  that  upon  the  death  of 
ftny  of  the  parties  his  share  should  belong  to  ^  his  executors  or 
administrators,  or  to  such  other  person  to  whom  he  should  dispose 
<A  the  same,  who  should  thereupon  stand  in  the  place  of  the  partner 
so  dying  in  all  things. 

The  usual  custom  as  to  the  declaration  of  dividends  was  stated 
to  he  as  follows: — ^The  accounts  were  made  up  in  January  to  the 
end  of  the  preceding  year,  and  upon  the  statement  of  account 
being  laid  by  the  manager  before  Lord  CTronvtZb^  his  Lordship 
decided  how  much  profit  should  be  divided,  and  how  much  should 
be  carried  forward.    No  formal  resolution  was  passed,  but  the 
manager,  under  Lord  GranvxU^i  instructions,  apportioned  the  divi- 
dend between  the  partners,  and  paid  them  by  instalments,  which 
were  usually  paid  in  February,  April,  July,  and  October,  but  were 
not  necessarily  of  equal  amount. 

Hie  first  dividend  after  the  testator's  death  was  declared  in 
February,  1871,  on  the  profits  of  the  year  ending  on  the  1st  of 
January,  1871,  and  was  made  payable  in  four  instalments  in 
Febraary,  Aprils  July,  and  October.  The  total  amount  payable 
on  the  testator's  share  was  £350  170.  6i. 

The  Plaintiff,  the  executor,  on  behalf  of  the  residuary  legatees, 
claimed  to  be  entitled  to  an  apportioned  part  of  the  dividend  pro- 
portioned to  the  time  which  had  elapsed  between  the  1st  of  January, 
1870,  and  the  2l8t  of  October,  1870,  the  date  of  the  testator's 
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L.  0.       death,  under  the  2nd  section  of  the  ApportianmejU  Act,  1870  (1)» 
That  Act  was  passed  on  the  1st  of  Angnst,  1870,  which  was  after 
the  date  of  the  testator's  will,  bnt  before  his  death. 
Jones  jt^^  Master  of  the  Bolls  decided  that  it  was  not  a  case  nnder 

Ogle.  the  ApportionmerU  Act,  and  declared  the  Defendant  entitled  to  the 
whole  of  the  dividend  declared  since  the  testator's  death;  and 
from  this  decision  the  Plaintiff  appealed. 

Mr.  Fry,  Q.C.,  and  Mr.  CozeM-Eardy,  for  the  Plaintiff:— 

The  dividend  is  apportionable  between  the  testator's  estate  and 
the  specific  legatee.  Even  under  the  old  Act  (4  &  5  Will.  4,  c.  22) 
there  would  have  been  an  apportionment  of  the  dividend :  Hartley 
'  y.AJlm{2)\  In  re  MaawdTs  TnuU  {3) ;  In  re  Bofferi  TrtuU  (A); 
Browne  v.  CoUins  (5).  Under  the  Act  of  1870  it  is  still  more 
clear,  for  the  Act  expressly  mentions  ^*  dividends  "  and  ''  periodical 
payments  in  the  nature  of  income."  By  the  5th  section  the  Legis- 
lature has  shewn  an  intention  that  the  word  ^  dividends  "  shall  be 
construed  widely ;  and  although  this  was  not  a  registered  public 
company,  its  dividends  were  declared  in  a  similar  manner.  It  alsa 
comes  within  the  term  ^'  periodical  payments,"  for  the  dividend  was 
declared  in  January  on  the  profits  made  in  the  whole  of  the  pre- 
vious year,  and  the  postponement  of  the  time  of  payment  makes  no 
difference; 

Mr.  BoaJmrffh,  Q.C.,  and  Mr.  Phear,  for  the  Defendant : — 

There  ought  to  be  no  apportionment  in  this  case.     What  is 
called  a  '^ dividend"  was  not  one  within  the  ordinary  meaning  of 

(1)  33  &  34  Vict.  c.  35, 8.  2 :  "From  called)  all  payments  made  by  the  name 

and  after  the  pasaing  of  this  Act,  all  of  dividend,  bonus,  or  otherwise  ont  of 

rents,  annuities,  dividends,  and  other  the  revenue  of  trading  or  other  public 

periodical  payments  in  the  nature  of  companies  divisible  between  all  or  any 

income    (whether   reserved    or    made  of  the  members  of  such  respective  oom- 

payable  under  an  instrument  in  writing  panies,  whether  such  payments  shall 

or  otherwise),  shall,  like  interest  on  bo  usually  made  or  declared  at  any 

money  lent,  be  considered  as  accruing  fixed  time  or  otherwise." 

from  day  to  day,  and  shall  be  appor-  (2)  27  L.  J.  (Ch.)  621. 

tionable  in  respect  of  time  accordingly.'*  (3)  1  H.  &  M.  610. 

Sect.  5 :  •*  The  word  *  dividends '  in-  (4)  1  Dr.  &  Sm.  338. 

eludes   (besides  dividends   strictly  so  (6)  Law  Bep.  12  £q.  586. 
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tlie  tenn.    It  is  meiely  a  division  of  the  partneiship  profits^  not       L.  c. 
becoming  due  at  fixed  periods^  but  depending  upon  the  state  of     ^     '     * 
the  business  and  the  discretion  of  the  managing  partner.    Such  a        ^^v^ 
payment  was  never  apportionable  under  the  old  law:   Olive  v.       '^^^ 
ahe  (1);  Bates  v.  Machinley  (2) ;  Ibbotson  v.  Mam  (3) ;  and  it  is      Q^lb. 
not  touched  by  the  Apportionment  Act,  1870.    It  is  not  a  dividend 
declared  by  a  ''  trading  public  company  "  within  the  5th  section : 
Maeintyre  t.  ConneU  (4) ;  nor  is  it  a  **  periodical  payment  in  the 
natoie  of  income"  within  the  2Dd  section.     But  whatever  the 
Dstare  of  the  payment  is,  it  clearly  passes  to  the  specific  legatee 
under  the  will.    He  expressly  gives  **  the  dividends  and  income  ** 
(tf  the  shares.    This  would  have  passed  the  dividends  under  the  old 
law,  and  the  construction  of  the  words  cannot  be  affected  by  the 
Act,  which  was  passed  subsequently  to  the  making  of  the  will. 

Mr.  Cozene-Bardy,  in  reply. 

Lord  Sei«bobhe,  L.C. : — 

We  all  think  the  decision  of  the  Master  of  the  Bolls  in  this 
case  is  coirect.  First,  to  deal  with  the  point  upon  the  mere  con- 
struction of  the  will  independently  of  the  Act  of  Parliament,  it 
appears  to  be  admitted,  and  we  think  it  could  not  be  contested,  that 
the  language  of  this  will  is  sufficient  to  carry  the  dividends  in  ques- 
tioD— calling  them  dividends  for  the  sake  of  convenience  only.  If 
it  were  necessary  to  decide,  I  should  have  very  great  difficulty 
indeed  in  seeing  my  way  td  the  conclusion  that  this  Act  of  Parlia- 
ment either  was  intended  to  alter,  or  has  in  this  case  had  the  effect 
of  altering,  the  proper  construction  of  words  contained  in  a  will 
made  before  the  Act  passed.  If  a  will  had  been  made  afterwards, 
I  can  quite  follow  the  argument  which  would  say  that  in  such  a 
case  a  testator  makes  his  will,  having  the  Act  of  Parliament  in 
view,  and  that  the  words  he  uses  are  not  to  be  construed  without 
regard  to  the  Act  of  Parliament.  But  I  apprehend  the  construction 
of  the  words  of  a  specific  gift  will  be  taken  generally  according  to 
the  meaning  of  the  words  at  the  period  the  will  was  made,  and 
it  would  have  taken  a  great  deal  to  persuade  me,  if  I  had  thought 

(1)  Kay,  600.  (3)  Law  Bep.  1  Eq.  188. 

C2)  31  Beav.  280.  (4)  1  Sim.  (X.S.)  225. 
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L.  c.  it  within  the  Act  of  Parliament,  that  when  the  testator,  having  a 
share  or  interest,  which  must  certainly  inclnde  whatever  might  be 
^  coming  to  him  under  any  future  declaration  of  dividends,  makes  an 
Jones  exhaustive  gift  of  the  whole  of  the  share  or  interest,  dividing  it 
Oglb.  between  a  tenant  for  life  and  a  tenant  in  remainder — it  would,  I 
say,  have  taken  a  great  deal  to  peisuade  me  that  there  is  anything 
in  the  Act  of  Parliament  which  could  possibly  have  the  effect  of 
causing  some  part  of  that  share  or  interest  not  to  pass  to  the  specific 
legatee,  but  to  go  to  his  general  estate.  But  the  bequest  does  not 
stop  there,  for  it  goes  on  to  bequeath  the  dividends,  which  must 
mean  all  the  dividends  and  the  income  thereof.  Is  not  this  a 
dividend  ?  Even  if  it  is  a  dividend  that  was  apportionable  it  would 
still  be  a  dividend.  If  a  man  says,  ''I  give  all  the  dividends," 
being  able  to  give  whatever  he  pleases,  does  not  that  include, 
as  its  natural  meaning  would  seem  to  do,  the  whole  dividends,  irre- 
spective of  any  apportionment  ?  And  why  should  it  be  limited  to  a 
part  of  them  ?  Then,  as  to  the  word  "  income,**  it  is  a  general  ex- 
pression, signifying  what  comes  in ;  and  that  expression  is  used, 
as  it  happens,  in  the  Act  of  Parliament  itself,  with  reference  to  a 
periodical  payment  in  the  nature  of  income.  Why  should  it  not 
include  periodical  payments  in  the  nature  of  income  ?  I  should 
therefore  have  been  disposed  to  agree  with  the  Master  of  the  Bolls 
in  the  construction  of  this  particular  will,  even  if  I  had  entertained 
more  doubt  than  I  do  about  the  reading  of  the  Act  of  Parliam^it 
But  I  also  think  that  this  is  not  really  a  dividend  or  a  periodical 
payment  in  its  nature  apportionable  under  that  Act  The  real 
object  of  the  statute  was  to  obliterate  technical  distinctions  between 
different  kinds  of  fixed  income  recurring  from  time  to  time  at  stated 
periods,  upon  which,  on  account  of  their  nature,  those  in  receipt  of 
income  would  rely  for  their .  maintenance  and  their  ordinary 
arrangements  in  life.  For  one,  I  should  be  very  sorry,  and  all  the 
members  of  the  Court  would  be  sorry  too,  to  put  any  narrow  con- 
struction on  that  Act  of  Parliament  which  would  tend  to  diminish 
its  beneficial  operation  for  the  purpose  evidently  intended.  But, 
on  the  other  hand,  it  is  not  for  us  to  put  upon  it  any  interpretation 
going  beyond  that  purpose,  and  which  must  tend  materially  to 
embarrass  or  interfere  with  the  working  out  of  trading  partnerships 
and  other  kinds  of  business  which  pay  what  may  be  called  divi- 
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iendB,  but  are  leallj  payments  of  an  entirely  different  nature,  and        L.  0. 
do  not  proceed  upon  the  basis  of  a  fixed  income  recurring  from 
time  to  time. 

Now  in  this  particular  case  there  was  a  mere  private  partnership ;  ^^^ 
the  partners  had  made  a  deed  which  provided  for  all  the  partners  Oqj^ 
amiually  making  out  accounts  from  January  or  February,  not  to 
any  specified  tfhie.  They  might  have  fixed  any  time  that  was 
coDTenient  as  the  period  over  which  those  accounts  might  extend. 
It  was,  no  doubt,  a  very  natural  thing  they  should  take  them  to 
the  end  of  the  preceding  year ;  but  if  it  suited  them  to  take  them  at 
an  earlier  date,  or  Bad  it  been  practicable  to  take  them  at  a  later 
date,  there  was  nothing  to  prevent  them.  All  the  partners  are  to 
concur  in  the  statement  and  settlement  and  allowance  of  those 
accounts,  and  then  the  managing  partners  are  to  have  power 
at  their  discretion,  not  at  any  fixed  period  of  time,  but  when- 
ever they  shall  think  fit,  to  declare  dividends.  It  seems  to  me 
that  the  use  of  ther  word  ''  dividends  "  there  does  not  make  this  a 
dividend  within  the  meaning  of  the  word  in  the  Act  of  Parliament, 
whidi  is  either  a  dividend,  properly  so  called,  by  which  I  under- 
stand sndi  dividends  as  those  upon  stocks  in  the  public  funds, 
where  a  person,  under  the  obligation  to  make  the  periodical  pay- 
mentfi^  hands  to  the  persons  through  whose  hands  the  payment  is 
to  be  made  funds  for  the  purpose  of  division  among  the  persons 
entitled ;  or,  as  the  5th  clause  says,  ''payments  made  by  the  name 
of  dividends,  bonus,  or  otherwise,  out  of  the  revenue  of  trading, 
or  other  public  companies,  divisible  between  all  or  any  of  the 
members  of  such  respective  companies,  whether  such  payments 
shall  be  usually  made  or  declared  at  any  fixed  times  or  otherwise," 
where,  it  will  be  observed,  the  Legislature  thought  fit  to  relax  the 
rule,  and  to  make  the  dividends  of  that  dass  of  companies  ap- 
portionable,even  though  they  might  be  declared  at  variable  times ; 
because  it  was  known  that  the  shares  of  such  companies  were  in 
the  natmre  of  investments  for  the  production  of  ordinary  income.  Is 
this  a  trading  or  other  public  company  ?  The  word  "  other  "  plainly 
abews  that  the  trading  company  must  also  be  a  public  company. 
It  is  admitted  this  is  not  so:  therefore,  under  the  terms  of  the 
5th  section,  this  dividend  in  this  private  partnership  cannot  be 
brought  in  at  alL    . 
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L.  C.^  ^  Can  it  then  be  brought  under  the  words  of  the  2nd  section,  **  all 
rents,  annuities,  dividends,  and  other  periodical  payments  in  the 
nature  of  income,  whether  reserved  or  made  payable  under  an 
Joxxs  instrument  in  writing  or  otherwise."  The  first  observation  I  would 
OoLK.  make  on  the  words,  **  and  other  periodical  payments  in  the  nature 
of  income,"  is,  that  dividends  have  been  expressly  mentioned,  and 
evidently,  therefore,  other  kinds  of  periodical  payments  not  pro- 
perly dividends  are  here  in  the  oonteilnplation  of  the  Act  But, 
secondly,  they  must  be  payments  which  are  made  periodically, 
recurring  at  fixed  times,  not  at  variable  periods,  nor  in  the  exercise 
of  the  discretion  of  one  or  more  individuals,  but  firom  some  ante- 
cedent obligation ;  and,  further,  they  must  be  in  the  nature  of 
income ;  that  is,  coming  in  from  some  kind  of  investment,  as  in 
the  other  cases  with  which  the  Act  deals. 
'  It  appears  to  me  that  the  profit  declared  on  these  shares,  though 
called  by  the  name  of  dividend  in  the  deed,  has  not  the  nature 
of  a  periodical  payment  of  income  within  the  true  meaning  of 
those  words  in  the  Act  of  Parliament.  I  have  already  said  it 
is  not  a  dividend,  as  the  word  dividend  is  used  in  the  6th  section : 
and  the  conclusion  I  come  to  is  that  this  is  not  the  sort  of  payment 
the  Act  intended.  I  am,  therefore,  of  opinion  that  the  judgment 
of  the  Master  of  the  Bolls,  on  whichever  ground  it  proceeds,  is 
correct 

SiB  W.  M.  James,  L. J.  :— 

I  am  of  the  same  opinion.  I  entirely  concur  in  the  judgment 
on  both  points  as  to  the  construction  of  the  will  and  the  con- 
struction of  the  Act  of  Parliament  itself. 

Sm  G.  Mkllish,  L  J. : — 
I  am  of  the  same  opinion. 

Solicitors:  Mr.  Worlhington  JEvans,  agent  for  Messrs.  Jonei, 
Paterson,  dt  Jones,  Liverpool;  Messrs.  Flotver  <t  NuBtey^  agents 
for  Mr.  Heane,  Newport,  Shropshire. 
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Et  farte  GOVERNORS  OF  CHRIST'S  HOSPITAL.  ^  ^^' 
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<^rify  Stheme— Endowed  Schools  Commissioners— -Endowed  Schoois  Act,  1869,      jy^  -^^ 
s.  ZK^^CharitahU  TVusU  Ad,  1853,  s.  28^Jurtsdidion^Appeal  * 

If  the  Endowed  Scbools  CommiaaioQeni  have  not  made  a  declaration 
under  tbe  SOth  section  of  the  Endowed  Schools  AH,  1869  (32  &  33  Vict, 
c  56),  that  it  is  desirable  to  apply,  for  the  advancement  of  education,  the 
income  of  a  charitable  endowment  not  previoosly  applicable  to  education, 
the  mere  pendency  of  a  scheme  before  the  GonmussionerB  Is  no  reason  why 
the  Ooort  of  Chancery  should  not  exerdse  its  jurisdiction  to  settle  a  scheme 
for  the  management  of  the  charity ;  but  the  goyeming  body  of  the  charity 
ought  to  have  an  opportunity  of  proposing  their  own  scheme  in  Chambers,  in 
opposition  to  the  scheme  of  the  Attomey-Genersl. 

Order  of  Baeon,  Y.C.,  affirmed. 

The  right  of  apppal  from  an  order  of  the  Yice-Chancellor,  under  the  28th 
section  of  the  CharitahU  Trugts  Ad,  1B53,  extends  to  cases  where  the  aggregate 
income  of  sereml  charities  dealt  with  by  the  order  exceeds  £100,  although 
the  income  of  each  charity  separately  is  leas  than  that  amount 

IHIS  was  an  appeal  from  a  decision  of  Yice-Chancellor  Baboon. 

The  Attorney-G^eral  had  taken  out  a  summons  under  the 
^th  section  of  the  Charitable  Trtuls  Act,  1853  (16  &  17  Yiet. 
c  137),  for  the  purpose  of  having  a  scheme  settled  hj  the  C!ourt 
for  the  future  management  and  regulation  of  sereral  old  charitable 
endowments  established  for  the  relief  of  poor  prisoners  for  debt. 
In  consequence  of  the  passing  of  the  Debtors  Act,  1869,  by  which 
imprisonment  for  debt  was  abolished,  these  charities  became  use- 
less, and  the  Attorney-General  was  desirous  that  they  should  be 
amalgamated  and  applied  for  the  establishment  of  an  industrial 
schooL 

The  endowments  were  rested  in  various  bodies  of  trustees,  among 
whom  were  the  Governors  of  ChrisCs  Hospital j  who  were  the  trustees 
of  four  such  endowments,  and  several  of  the  City  companies. 

The  Endowed  Sehoob  Act,  1869  (32  &  33  Vict  c  56),  s.  30, 
provides  that,  in  the  case  of  any  endowment  not  an  educational 
endowment  as  defined  by  the  Act^  but  the  income  of  which  is 
applicable  wholly  or  partially  to  any  of  the  purposes  therein 
mentioned,  including  {inter  alia)  the  relief  of  poor  p?isoners  for 
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ua_     debt,  it  should  be  lawful  for  the  Commissioners,  with  the  con- 

sent  of  the  goyerning  body,  to  declare,  by  a  scheme  under  the 

Act,  that  it  is  desirable  to  apply,  for  the  advancement  of  education, 

CB^nTASLE  ^^®  whole  or  part  of  such  endowment ;  and  thereupon,  for  the 

GiFTBTOB    purpose  of  the  Act,  the  same  shall  be  deemed  an  educational 

Exvarte     ^i^dowment,  and  may  be  dealt  with  by  the  same  scheme  ac- 

GtovEBNORs    cordingly. 

Hospital.        Within  two  months  after  the  commencement  of  the  Act  the 
'""        Governors  of  Chrisfs  HoBpital  gave  notice,  under  the  32nd  section 
of  the  Act,  of  their  intention  to  propose  a  scheme  for  the  future- 
management  of  the  four  endowments  vested  in  them,  and  in  Jolj^ 

1870,  they  submitted  a  scheme  for  the  approval  of  the  Com- 
missioners. By  this  scheme  it  was  proposed  that  these  four  endow* 
ments  should  be  declared  to  be  applicable  to  educational  purposesy 
and  that  they  should  be  applied  towards  the  establishment  and 
support  of  schools  under  the  control  of  the  governors. 

No  order  had  been  made  by  the  Commissioners  upon  this  scheme. 

When  the  summons  taken  out  by  the  Attomey-Greneral  came 

on  to  be  heard  before  the  Yice-Chancellor  on  the  8th  of  May,. 

1871,  it  was  opposed  by  the  Governors  of  Chrisfd  Hottpital,  and 
also  by  the  trustees  of  some  of  the  other  endowments ;  but  the 
Yice-Chancellor  made  an  order  directing  inquiries  as  to  the  pro- 
perty belonging  to  the  various  charitable  endowments  comprised 
in  the  summons,  and  that  a  scheme  or  schemes  for  the  future 
management  and  regulation  thereof,  and  for  the  application  of  the 
future  income,  should  be  settled. 

The  Governors  of  Chrufa  HaspUal  appealed  from  the  order. 
On  the  appeal  being  opened, 

Mr.  Vauffhan  Hawhins  (the  SoUeitar-Qeneral,  Sir  O.  Jesiel,  with 
him),  for  the  Attomey-Greneral,  took  the  preliminary  objection 
that,  although  the  aggregate  income  of  the  four  charities  vested  in 
the  Appellants  exceeded  £100,  the  income  of  each  was  below  that 
sum,  and  consequently  there  was  no  appeal  from  the  decision  of 
the  Yice-Chancellor  under  the  provisions  of  the  28th  section  of 
the  Charitable  Trusts  Act  {16  &  17  Yict  c.  137). 

The  Lord  Chakcellob: — We  are  of  opinion  that  the  provision 
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of  the  28th  section  limiting  the  right  of  appeal  is  not  applicable       L.  c 
where  the  aggregate  inoome  dealt  with  bj  the  order  exceeds  £100.    ^^     '  ^'^' 
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Mr.  Lindleff,  QpC,  and  Mr.  Fredinff,  for  the  Appellants : —  jn  rs 

We  do  not  deny  the  jarisdiction  of  the  Court  to  make  the  order,    Gifts  e\}b 
but  we  contend  that  the  Court  ought  to  exercise  a  judicial  discre-     ^^^ 
^on,  and  either  except  the  charities  which  we  represent,  pending  Govshnoiw 
the  consideration  of  the  scheme  by  the  Endowed  Schools  Commis-    hostitai^ 
sionerSy  or  giye  some  special  direction  respecting  them.    If  the 
Commissioners  had  made  a  declaration  that  these  charities  are 
applicable  to  educational  purposes,  they  would  have  come  under 
their  jurisdiction,  and  this  Court  would  not  have  interfered: 
AUomey-Oenerdl  t.  Lepine  (1).     The  Courts  therefore,  ought  to 
make  no  order  till  it  sees  what  the  Commissioners  propose  to  do. 

The  SdicUoT'Oeneral  and   Mr.    Yaughan   Hawkins^  for   the 
Attorney-General,  were  not  called  on. 

LoBD  Selbobnb,  L.C. : — 

We  are  clearly  of  opinion  that  the  order  that  has  been  made  in 
this  case  is  perfectiy  right.  These  are  four  out  of  a  considerable 
nnmber  of  charities  which  have  become  derelict^  if  I  may  use  the 
expression,  by  reason  of  the  cessation  of  imprisonment  for  debt. 
The  Attorney-General,  who  is  the  o£5cer  properly  charged  with 
the  duty  of  seeing  that  charities  are  rightly  administered,  has  ap- 
plied to  this  Courts  which  is  the  proper  authority  for  that  purpose, 
to  haTe  the  whole  aggregate  funds  belonging  to  the  yarious 
charities  mentioned  in  the  summons  dealt  with,  under  the  order  of 
tliis  Court,  by  some  proper  scheme ;  and  the  Yice-Chancellor  has 
inade  an  order,  apparently  at  large,  leaving  it  open  to  the 
Attorney-General,  or  to  any  other  competent  party,  to  propose 
any  scheme  whatever  which  may  be  right.  Now  it  is  suggested 
that,  because  the  Endowed  Schools  Act,  by  the  30th  section,  gives 
^  power  to  the  Commissioners  under  that  Act,  with  the  consent  of 
^e  governing  body  of  any  endowment,  to  divert  endowments  of 
the  character  which  these  particular  endowments  possess  from 
^heir  original  destination  to  educational  purposes;  and  because 

0)  2  Sw.  181. 
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L.  0.^^     the  Governors  of  Chrisi^s  Hospital,  in  connection  with  a  particular 
scheme  which  they  have  submitted  to  the  Endowed  Schools  Com- 
missioners, have  expressed  a  willingness  to  give  a  consent  as  to 
In  re       fQ^jj  q{  these  charities — it  is  suggested,  for  that  reason,  tbat  the 
Guts  fob    Yice-Chaucellor  ought  not  to  have  made  the  order  which  he  has 
jg^    ^     made.    It  is  suggested,  not  that  the  order  is  absolutely  wrong,. 
GovKBBfOBs   but  that  the  Court  ought,  in  exercise  of  a  sound  judicial  discretion. 
Hospital,    under  these  circumstanccEf,  either  to  have  refused  to  include  these 
four  charities  in  its  order,  or  to  haye  included  them  with  some 
special  direction  relative  to  the  application  which  was  being 
made  to  the  Endowed  Schools  Commissioners.    As  to  refusing  to 
include  these  four  charities  within  the  order,  they  being  charities 
in  the  same  situation  with  all  the  others,  except  in  the  particular 
respect  to  which  I  have  adverted,  I,  for  my  part,  cannot  see  how 
the  Court  would  have  been  justified  in  doing  so.    If  the  Petition 
had  been  presented  as  to  those  four  charities  alone,  of  course  the 
Court,  if  it  had  thought  right,  might  have  directed  the  hearing  of 
the  Petition  to  stand  over  for  any  reasonable  time,  in  order  to  see 
whether  the  matter  would  be  taken  out  of  its  hands  by  the  En- 
dowed Schools  Commissioners  under  their  Act ;  but  no  one  can 
seriously  say  that  the  fate  of  a  great  number  of  other  charities 
with  respect  to  which  no  application  to  the  Endowed  Schools 
Commissioners  is  pending  should  be  kept  in  suspense  because  of 
the  possibility  of  their  dealing  with  these  four  charities.    Therefore 
the  order  was,  in  my  judgment,  right,  and  it  was  the  duty  of  the 
Court  to  make  such  an  order  as  it  has  made  with  respect  to  the 
whole. 

As  to  any  particular  direction  that  the  Court  should  have 
regard  to  the  scheme,  that,  I  apprehend,  would  be  clearly  wrong. 
The  merits  of  the  scheme  were  not  to  be  decided  by  the  Court  at 
that  time,  and  if  the  Court  did  not  intend  to  express  an  opinion 
in  favour  of  the  scheme  upon  its  merits,  it  would  have  been  im- 
proper to  introduce  any  such  direction ;  more  especially  as  it  is» 
under  the  order  which  has  been  made,  entirely  competent  to  the 
Court  in  Chambers  to  give  every  consideration  which  may  be  right 
or  proper  to  the  fact  of  the  pendency  of  the  scheme  and  to  the 
substance  of  the  scheme  itself.  There  is  no  difficulty  at  all  io. 
proposing,  with  regard  to  these  four  charities,  if  that  is  the  best 


VOJUYHL]  CHANOEBY  APPEALfik  203 

waj  of  dealing  with  theniy  that  they  should  be  dealt  with  in  con-       L.  0. 
nection  with  the  educational  charities  over  which  the  Commis-    *° 

1872 

sioners  have  exclusive  jurisdiction^   subject,  of  course,   to  the      .^^v^ 
ooncorrence  of  the  Commissioners,  whose  concurrence  would,  as  chawtablb 
to  those  educational  charities,  be  necessary.    Of  course  any  other    ^^^^  'ob 
scheme  whateyer  may  be  proposed,  whether  it  would  or  would     Exparu 
not  hare  the  efifect  of  bringing  them  under  the  authority  of  the   Govebnots 
Endowed  Schools  Commissioners.  Hospital. 

The  matter  is  perfectly  at  large,  and  the  argument  of  Mr. 
lAndley  when  it  is  carefully  examined  really  comes  to  this,  that  we 
are  not  to  trust  this  Court  to  do  what  is  right,  and  to  exercise  a 
sound  judicial  discretion  in  working  out  this  order.  If  the  best 
thing  is  that  which  the  Governors  of  Chrisfs  Hospital  wish  to  do, 
the  Court  may  be  trusted  to  concur  in  all  proper  measures  in  order 
to  have  that  thing  done.  If  it  be  not  the  best  thing,  then  the  fact 
of  the  GK)vemors  of  ChrisPs  Hospital  desiring  it,  honourable  and 
resp^table  as  that  body  is,  can  be  no  possible  reason  why  this 
Court  should  interfere  with  the  ordinary  course  of  the  administra- 
tion of  justice  in  order  to  assist  in  promoting  a  scheme  which,  on 
that  hypothesis,  is  not  the  best  that  can  be  suggested.  On  all 
grounds  I  cannot  but  think  that  this  is  an  appeal  which  has  been 
presented  rather  in  deference  to  the  wishes  of  a  most  respectable 
body  of  trustees  than  with  any  hope  of  success,  and  that  the  only 
thing  we  can  do  with  it  is  to  dismiss  it  with  costs. 

Sir  W.  M.  James,  L  J.  :— 

I  desire  only  to  add  that  this  Court  has  always  been  in  the 
habit,  in  these  matters,  of  placing  great  confidence  in  the  discre- 
tion of  the  Attorney-General  as  to  whether  he  would  or  would  not 
press  for  an  order,  and  as  to  whether  he  would  or  would  not  press 
the  execution  of  the  order. 

Sib  G.  Mellish,  L.  J. : — ^I  i^gree. 

Solicitor  for  the  Appellants :  Mr.  J.  /.  Mdherley. 
Solicitor  for  the  Attorney-General :  Mr.  Fearon. 
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Jure  HODGES. 

Banlruptcy^Debtar  Summ(m9--Practice^DM  due  to  Begistered  Company^ 
Bankruptcy  Aei,  1869,  s.  7. 

A  debtor  Bommons  was  taken  out  in  the  name  of  the  secretaiy  of  a  com- 
pany, limited,  for  a  debt  due  to  the  company : — 
Bdd^  that  the  summons  was  irregular. 

c/*  C.  E0DOE8,  a  non-trader,  was  indebted  to  the  Leeds  and 
County  Loan  and  Investment  Company ^  Limited,  in  the  sum  of 
£162  8s.  3d.  npon  a  bill  of  exchange  accepted  by  him  and  indorsed 
to  the  company. 

Mr.  B.  LeatJUey,  the  secretary  of  the  company,  took  out  a 
debtor  summons  against  Hodges,  under  the  Banhruptey  Act,  1869, 
in  which  Hodges  was  warned  that  unless  within  three  weeks  be 
paid  to  ''  B.  Leathley,  the  secretary  of  the  Leeds  and  County  Loan 
and  Investment  Company,  Limited*^  the  sum  of  £162  8a.  3d.,  the 
sum  claimed  by  him,  according  to  the  particulars  thereunto 
annexed,  or  should  compound  for  the  same  to  his  fiatisfieu^tion, 
he  would  have  committed  an  act  of  bankruptcy,  in  respect  of 
which  he  might  be  adjudged  a  bankrupt  on  a  bankruptcy  petition 
being  presented  by  the  said  B.  Leathley. 

In  the  particulars  of  demand  B.  Leathley  was  described  as  ''the 
secretary,  and  person  duly  authorized  t6  make  the  demand,  of  the 
Leeds  and  County  Loan  and  Investment  Company,  Limited.^ 

Hodges  applied  to  Mr.  Registrar  Haditt  to  dismiss  the  summons, 
on  the  ground  that  he  was  not  indebted  to  B.  Leathley,  but  the 
Begistrar  dismissed  the  application  with  costs;  and  he  now 
renewed  the  application  before  the  Court  of  Appeal. 

Mr.  E.  C.  Willis,  for  the  Appellant,  contended  that  the  sum- 
mons ought  to  have  been  taken  out  by  the  company.  No  debt 
was  due  to  Leathley.  A  servant  could  not  take  out  a  summons  for 
a  debt  due  to  his  master,  although  he  might  be  authorized  to 
collect  it.  He  referred  to  the  15th  of  the  Bankruptcy  Buleif 
1870,  and  the  7th  section  of  the  Bankruptcy  Act,  1869. 

Mr.  Mackeson,  Q.C.,  for  the  company,  argued  that  the  summons 
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in  fwihBtanrft  tlie  mminons  of  the  oompuiy*     LeaMey  was       f>;(l 
dcacribod  in  it  as  the  secretaiy  of  tlie  company. 


LOXD  SkLBOBHK,  L.C.: — 

This  annunons  is  a  qpedal  statntory  proceeding  inTdTing  im- 
portant ooDseqnenoes^  and  all  premier  icHms   most   be  strictly 
iplied  witlu    Hie  appeal  mnst  be  allowed,  and  the  sommons 
with  costs. 


1873 
£iff« 


The  loKDB  JcsncBS  conciuTed.  ' 

Solieton:  Messis.  Pooh  Jb  Hu^hm;  Messrs.  Shiffldm  A  Tal- 
ienUL 


MERRY  V.  NICEAIiLB.  L.a 

sad  L.  J  J. 
[1869    IL    125^] 


Praettet    Sfaytay  Proceedimgt  pemdimg  Afpeair—Cods. 

Pkooeediogi  on  an  ocder  to  paj  mooejaikd  oosti  stayed  pending  an  i^peal, 
on  payment  of  the  money  by  the  Defendant  to  the  Plaintifi^  the  naintiff 
girii^  aecnrity  fivr  lepayment^  or  if  the  Flaintiff  pfcfeired  it  <»i  payment 
into  Gonrty  the  oosta  to  be  paid  to  Flaintifni  aoUdtor  on  his  nndertaking  to 
lepaj  them  if  directed. 

The  applicant^  in  snch  a  caae^  most  pay  the  oosti  of  the  application. 

Bmrdiek  t.  Garriei  (1)  dirtingniahed. 

IhE  Defendant  in  this  case  had  been  ordered  to  pay  to  tlie 
Plaintiff  a  sum  of  about  £1100  and  the  costs  of  the  suit;  as 
ii^rted(2). 

Mr.  BmdUMan  now  moved  that  the  proceedings  nnder  the  order 
lor  payment  mi^t  be  stayed,  pending  the  Defendant's  appeal  to 
the  Hoose  of  Lords.  The  Defendant  was  willing  to  bring  the 
money  intoCoort. 

Mr.  Daveg,  for  the  Plaintiff,  objected  that  his  client  would  have 
to  pay  the  money,  and  wonld  then  be  out  of  pocket  pending  the 
appeal 

a)  Law  Rep.  5  Ch.  453.  (2)  Law  Bep.  7  Ch.  733. 
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L^G.^^  Theib  Lobdships  made  an  order  to  stay  proceedings  under 
the  Older  for  payment;  the  Defendant  to  pay  the  money  to  the 
Plaintiff^  the  Plaintiff  giving  security  for  repayment  if  the  Defen- 
MiRBT  dant  succeeded  ounthe  appeal ;  or  the  Defendant,  if  the  PlaintifiT 
NioxALLB.  preferred  that  coursei  to  pay  the  money  into  Court  The  costs  of 
the  suit  to  be  paid  according  to  the  decree,  on  the  solicitor  under- 
taking to  repay  if  the  Court  should  so  direct. 

Mr.  Bwihanan  asked  that  the  costs  of  the  application  might  be 
costs  in  the  cause,  and  cited  Bwrdick  t.  Qarriek  (1). 

Th£ib  LoBBSHiFS  thought  that  there  must  have  been  some 
special  circumstances  in  that  case.  The  Defendant  came  here  to 
ask  a  favour,  and  must  pay  the  costs  of  his  application.  , 

Solicitors :  Mr.  W.  A,  Crump;  Messrs.  Morley  dt  Shirref. 
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Dee.  9  10  16.  Charitahle  Gift — Otf^eB^-'Perpetuity — Conditional  Q}fi  to  Charity^ 

A  testatrix,  after  stating  to  the  effect  that  as  she  could  not  feel  oonfideno& 
that  any  of  her  relatiyes  would  spend  her  money  in  the  way  she  would 
approve,  she  felt  she  was  doing  right  in  givipg  it  in  charity,  bequeathed  her 
residuary  personal  estate,  consisting  of  pure  personalty,  to  trustees  upon 
trust  to  inyest  it  in  consols,  and  to  make  oat  of  the  dividends  certain  fixed 
annual  payments  for  charitable  puiposes.  She  further  directed  that  whea 
and  so  soon  as  land  should  at  any  time  be  given  for  the  purpose  as  therein- 
after mentioned,  almshouses  should  be  built  in  three  specified  places.  And 
she  further  directed  that  the  surplus  remaining,  after  building  the  alm»^ 
houses,  should  be  appropriated  to  making  allowances  to  the  inmates  >— 

EM  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  the  residue 
was  well  given  in  charity,  for  that  the  gift  to  charity  was  not  oonditional 
and  contingent,  but  there  was  an  absolute  immediate  gift  to  charity,  the 
mode  of  execution  only  being  made  dependent  on  future  events,  and  an 
inquiry  directed  as  in  SinneU  v.  Herbert  (2), 

xHIS  was  an  appeal  by  the  Attorney-General  from  a  decision  of 
the  Master  of  the  Bolls. 

(1)  Law  Rep.  5  Ch.  453.  (2)  Law  Rep.  7  Ch.  232. 
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Sarah  ChambeviayiMy  by  will  dated  the  13th  of  January,  1858, 
after  giving  yarioos  legacies,  mostly  for  charitable  purposes,  pro- 
ceeded as  follows : — 

"*  As  I  consider  all  my  family  the  same  to  me,  I  wish  to  make 
no  difference,  and  as  I  could  not  select  any  of  them  that  I  con- 
fidently conld  feel  would  not  spend  my  money  on  the  vanities  of 
the  world,  as  a  faithful  servant  of  the  Lord  Jesus  Christ  I  feel  I 
am  doing  right  in  returning  it  in  charity  to  God  who  gave  it.  I 
therefore  give  and  bequeath  all  the  rest,  residue,  and  remainder 
of  my  personal  estate  and  effects,  whatsoever  and  wheresoever, 
after  payment  of  all  my  just  debts,  my  funeral  expenses,  and 
legacies  as  aforesaid,  unto  my  said  brothers,  William  Chamberlayne, 
John  Chamberlayne,  and  H.  T.  Chamberlayne,  and  to  the  survivors 
and  survivor  of  them,  and  to  the  executors,  administrators,  and 
assigns  of  such  survivor  upon  trust  that  they  do  and  shall,  with 
aU  convenient  expedition  after  my  death,  invest  the  same  and 
every  part  thereof  in  the  stock  called  £3  per  Cent.  Consolidated 
Bank  Annuities  after  selling  9uch  parts  of  the  said  residue  as  may 
be  necessary  for  that  purpose ;  and  my  will  and  desire  is  that  the 
said  trustees  do  and  shall  stand  possessed  of  the  said  residue  so 
invested  as  aforesaid  upon  the  trusts,  intents,  and  purposes  fol- 
lowing :  (that  is  to  say)  upon  trust  to  pay  out  of  the  annual  divi- 
dends or  proceeds  of  the  said  residue  so  invested  as  aforesaid  the 
sums  following,  yearly  and  every  year  for  ever  (that  is  to  say)  " : — 
[Here  followed  a  list  of  small  annual  payments].  ''  And  my  further 
will  and  desire  is,  when  and  so  soon  as  land  shall  at  any  time  be 
given  for  the  purpose  as  hereinafter  mentioned,  that  an  almshouse 
or  almshouses,  consisting  of  ten  rooms  with  suitable  appendages 
for  ten  poor  persons,  should  be  built  in  the  parish  of  Sotdham,  in 
the  county  of  Wanvick  ;  also  an  almshouse  or  almshouses,  consist- 
ing of  five  rooms  with  suitable  appendages  for  five  poor  persons,  in 
the  parish  of  Long  Itchingtcn,  in  the  county  of  Warwick  "  [similar 
directions  as  to  two  other  almshouses], ''  all  to  be  built  in  a  plain 
substantial  manner,  no  expensive  ornament  whatever."  [Here  fol- 
lowed directions  as  to  the  inmates].  ^'And  my  will  and  desire 
further  is,  that  the  surplus  remaining  after  building  the  alms- 
houses aforesaid  should  be  appropriated  to  making  weekly  allow- 
ances to  the  inmates  of  each ;  and  my  will  and  desire  is  that  each 


L.O. 
and  L.  JJ» 

1872 


Ghaxbeb- 

LATNB 
BfiOOKXTT» 


208 


GHANGEBT  APPEALS. 


[Ii.B. 


L.a 

ftod  L.  J  J. 

1872 

Chambcb- 

LATMB 

Bbookxtt. 


room  in  the  several  almshouses  aforesaid  should  be  supplied  with 
a  suitable  Bible  of  a  laige  type." 

The  above  trustees  were  named  executors. 

William  and  John  Chamberlayne  predeceased  the  testatrix. 
Henry  Thomas  Ohamberlayney  the  sole  surviving  executor,  proved 
the  wiUy  and  filed  his  bill  against  the  other  next  of  kin  for  the 
administration  of  the  personal  estate.  The  Attorney-General  was 
served  with  the  decree.  The  residuary  estate,  which  consisted  of 
pure  personalty,  was  found,  on  taking  the  account,  to  amount  to 
upwards  of  £10,000.  The  Master  of  the  Bolls,  on  the  case  coming 
on  for  farther  consideration,  held  that  the  residue  was  not  effec- 
tually given  in  charity,  but  was  divisible  among  the  next  of  kin 
of  the  testatrix  (1). 

The  SolicUor-Oeneral  (Sir  O.  Jeasd)^  and  Mr.  Bemmingy  in  sup- 
port of  the  appeal : — 

f  There  is  here  a  general  intention  declared  of  giving  the  property 
in  charity,  and  remoteness  is  out  of  the  question :  Attomey-Oeneral 
V.  Bishop  of  Chester  (2) ;  Sinnett  v.  Herbert  (3).  The  old  doctrine 
was,  that  when  once  an  intention  was  shewn  to  give  property  to 
charity,  if  the  particular  mode  pointed  out  was  impracticable,  the 
disposition  was  carried  into  effect  ey^pres :  Moggridge  v.  Thack- 
ioeU  (4) ;  Mitts  v.  Farmer  (5) ;  and  the  cases  collected  in  Jarman 
on  Wills  (6).  The  distinction  mentioned  in  the  same  treatise 
between  a  general  gift  to  charity  and  a  mere  gift  to  a  particular 
charity  has  never  been  sanctioned  by  the  Court  of  Appeal,  and  we 
contend  that  it  cannot  be  sustained;  the  current  of  authority 


(1)  1872.  June  10. 

Lord  Bomillt,  M.B.,  after  giving 
his  reason  for  holding  some  of  the 
legacies  void,  continued  :— 

I  am  of  opinion  that  the  gift  of  the 
residue  is  also  void,  not  as  being 
affected  by  the  Mortmain  Act,  but  as 
being  a  perpetuity.  Suppose  a  testator 
gave  £1000  to  be  accumulated  until 
some  h^ir  of  John  Jones  should  select 
a  descendant  of  A.  B,  to  receive  it. 
That  would  be  void  on  the  ground  of 
perpetuity,  because  an  indefinite  period 


might  elapse  before  the  selection  was 
made.  So  here  there  is  no  gift  in 
charity  unless  and  until  some  person 
gives  land  for  the  purpose  of  the 
charity,  which  may  not  happen  for  an 
indefinite  period.  I  am,  therefore,  of 
opinion  that  there  is  an  intestacy  as  to 
the  residue. 

(2)  1  Bro.  C.  C.  444. 

(3)  Law  Bep.  7  Ch.  232. 

(4)  7  Ves.  36. 

(6)  19  Ves.  483,  485. 
(6)  2nd  Ed.  vol.  i.  p,  199. 
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shewing  that  a  gift  for  any  charitable  purpose  shews  the  general 
intent  to  give  in  charity,  unless  there  is  something  affirmatively 
to  flihew  that  the  testator  means  to  give  to  a  particular  charity  and 
not  to  any  other.  But  assuming  Cherry  v.  Matt  (1)  and  that  class 
of  cases  to  have  been  well  decided,  they  do  not  affect  the  present, 
for  here  a  general  intent  to  give  in  charity  is  in  terms  expressed. 
There  being,  then,  a  gift  in  charity,  remoteness  is  out  of  the  case, 
that  doctrine  having  no  application  to  a  charity.  Martin  v. 
Margham  (2)  shews  that  the  next  of  kin  do  not  get  the  income 
the  accumulation  of  which  is  forbidden  by  the  TheUwaon  Act.  The 
application  of  the  ey-^es  doctrine  is  illustrated  by  Eayter  v. 
Trego  {Z)\  Loscambe  v.  WiniringJuLtn  (i);  Simon  y.  Barber  (5); 
Da  Costa  v.  De  Pas  (6) ;  Gary  v.  Ahbot  (7) ;  Attomey-General  v. 
Ironmongers  Company  (8) ;  the  only  exceptions  being  such  as 
AUomey  -  OenercU  v.  Godding  (9) ;  AUomey-C^eneral  v.  WhU' 
church  (10) ;  and  other  cases  of  that  class. 

[They  also  referred  to  Attomey-G^eneralY.  Andrew  (11) ;  Andrew 
V.  Merchant  Tailors  Company]  (12),  and  Andrew  v.  Trinity 
Hatt  (13).] 

Sir  JB.  Baggallay,  Q.C.,  and  Mr.  Speed,  for  the  Plaintiff;  and 
Mr.  Fry,  Q.C.,  and  Mr.  Cadman  Jones,  for  the  Defendants : — 

There  is  neither  authority  nor  principle  in  support  of  the  pro- 
position that  a  gift  for  charitable  purposes  cannot  be  void  for 
remoteness.  If  property  is  once  effectually  given  in  charity  then 
remoteness  is  out  of  the  question,  but  there  is  nothing  to  protect 
a  gift  which  does  not  devote  the  property  to  charity  until  the 
happening  of  a  future  event,  which  may  be  beyond  the  period 
allowed  by  the  role  against  perpetuities.  That,  we  say,  is  the  case 
here ;  there  is  no  immediate  gift  to  a  charity,  nothing  but  a  gift  if 
and  when  somebody  gives  land,  the  income  in  the  meantime  being 
left  undisposed  of.    The  case  is  thus  distinguished  from  Attorney^ 
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(1)  1  My.  &  Cr.  123. 

(2)  14  Sim.  280. 

(3)  5  Hubs.  113. 

(4)  13  BeaT.  87. 

(5)  5  Bun.  112. 

(6)  Amb.  228 ;  2  Sw.  487. 


(7)  7  Ves.  490. 

(8)  Cr.  &  P.  208 ;  10  CL  &  F.  908. 

(9)  2  Bro.  C.  C.  428. 

(10)  3  Ves.  141. 

(11)  Ibid.  633. 

(12)  7  Ibid.  223. 
(13)  9  Ves.  525. 
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General  v.  Bishop  of  Chester  (1),  Sinnett  v.  Berlert  (2),  and 
from  Eenehaw  v.  Aihineon  (S),  which,  in  other  respects,  is  very 
similar  to  the  present,  and  from  all  the  cases  in  which  the  cy-j^es 
doctrine  has  been  applied ;  for  in  all  of  them  there  was  an  imme- 
diate dedication  of  the  property  to  the  charitable  purpose,  the 
only  futurity  being  in  the  actual  carrying  the  charitable  purpose 
into  effect,  without  there  being  anything  conditional  in  the  terms 
of  the  gift.  The  conditional  character  of  the  present  gift  brings 
the  case  within  Cherry  ▼.  Mott  (4).  Where  a  gift  is  conditional 
there  is  no  instance  of  the  cy-prea  doctrine  being  brought  in. 

•    Mr.  Eemminffy  in  reply : — 

Henshaw  y.  Atkinson  went  on  the  ground  that  the  doctriile  of 
perpetuity  in  no  way  applies  to  a  charity,  and  it  is  treated  in 
Phillpott  y.  Oovemors  of  St  George's  Hospiia2{5)  as  deciding  this. 


Dec.  16.    Lord  Selborne,  L.C. : — 

The  only  question  which  appears  to  us  to  require  decision  in 
this  case  is  whether,  upon  the  true  construction  of  the  will,  a  trust 
for  charitable  purposes  of  the  whole  residuary  personal  estate  was 
constituted  immediately  upon  the  death  of  the  testatrix,  or  whether 
the  charitable  trust  as  to  the  residue  not  required  to  make  the 
fixed  payments  mentioned  before  the  directions  as  to  the  alms- 
houses and  alms-people  was  conditional  upon  the  gift  of  land  at  an 
indefinite  future  time  for  the  erection  of  almshouses  thereon.  If 
there  was  an  immediate  gift  of  the  whole  residue  for  charitable 
uses,  the  authorities  mentioned  during  the  argument  (Attorney' 
General  y.  Bishop  of  Chester^  Henshaw  y.  Atkinson,  and  Sin- 
nett  y.  Herbert,  to  which  may  be  added  Attorney  -  General  y. 
Craven  (6),)  proye  that  such  gift  was  yalid,  and  that  there  was  no 
resulting  trust  for  the  next  of  kin  of  the  testatrix,  although  the 
particular  application  of  the  fund  directed  by  the  will  would  not 
of  necessity  take  effect  within  any  assignable  limit  of  time,  and 


(1)  1  Bro.  C.  C.  444. 

(2)  Law  Rep.  7  Cli.  232. 
(8)  3  Madd.  306. 


(4)  1  My.  &  Cr.  123. 

(5)  6  H.  L.  C.  338. 

(6)  21  Beav.  392. 
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coold  neTer  take  effect  at  all  except  on  the  oocurrenoe  of  events 
in  tbeir  natoie  contingent  and  uncertain.  When  peiaonal  estate 
is  once  effeetoally  given  to  charit;^  it  is  taken  entirely  out  of  the 
900fe  of  the  law  of  remoteness.  The  mles  against  peipetoities 
{9iBinMBaidhjJj[iidCoUmihamiaChri$f$Ho$pU^  Orainger{l)) 
^ara  to  prevent,  in  the  cases  to  which  they  H^ply*  property  from 
bong  inalienable  wWun  certain  periods."  The  word  ^  within  "  is 
here  slightly  inaceotate;  ^ beyond  "  would  have  been  more  exact 
But  those  rales  do  not  prevent  pore  personal  estate  from  being 
givai  in  perpetoity  to  charity;  and  when  this  has  once  been 
efiectoally  done,  it  is  not  (to use  again  Lord  CoUmiham$  language) 
''either  more  or  lees  inalienable*'  because  there  is  an  indefinite 
suspense  or  abeyance  of  its  actual  application  or  of  its  capability 
of  being  applied  to  the  particular  use  for  which  it  is  destined.  K 
the  innd  shoold,  either  originally  or  in  process  of  time,  be  or 
beocme  greater  in  amount  than  is  necessary  for  that  purpose^  or  if 
strict  compliance  with  the  wishes  and  directions  of  the  author  of 
the  tmst  should  turn  out  to  be  imprapticable,  this  Court  has  power 
to  i^y  the  surplus,  or  the  whole  (as  the  case  may  be),  to  such 
other  purposes  as  it  may  deem  proper,  upon  what  is  called  the 
tif-frm  prindpleu 

On  the  other  hand,  if  the  gift  in  trust  for  charily  is  itself  con- 
ditional upon  a  future  and  uncertain  event,  it  is  subject,  in  our 
jndgment»  to  the  same  rules  and  principles  as  any  other  estate 
depending  for  its  coming  into  existence  upon  a  condition  precedent 
If  the  condition  is  never  fulfilled,  the  estate  never  arises;  if  it  is  so 
remote  and  indefinite  as  to  transgress  the  limits  of  time  prescribed 
by  the  rules  of  law  against  perpetuities,  the  gift  fails  ab  itiiiio. 
We  agree  with  what  was  said  by  the  Master  of  the  Bolls  in  Cherry 
V.  MM  (2),  that ''  there  may  no  doubt  be  a  conditional  l^;acy  to  a 
dbarity  as  well  as  for  any  other  purpose;"  and  we  think  that  the 
question  whether  this  is  so  or  not  ought  to  be  determined,  like  all 
other  questions  of  construction,  by  the  application  of  the  ordinary 
rales  of  interpretation  to  the  language  of  each  particular  wilL 
We  do  not  assent  to  the  suggestion  made  by  the  Solicitor-Greneral 
that  Cherry  v.  Mctty  and  other  cases  of  the  same  dass  which  have 
followed  it,  were  ill-decided.  If  we  thought  (as  appears  to  have 
(1)  1  Hm.  &  6.  464.  (2)  lMy.&Cr.l32. 
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been  the  view  of  the  Master  of  the  BoUs)  that  the  case  now  before 
us  was  really  the  same  as  if  the  testatrix  had  left  her  residuary 
personal  estate  to  deyolve  on  her  next  of  kin,  subject  to  a  con- 
tingent gift  to  trustees  ''  when  and  so  soon  as  land  shall  at  any 
time  hereafter  be  given  for  the  purpose/'  for  the  erection  of  alms* 
houses  upon  the  land  to  be  so  given,  and  the  maintenance  of  alms- 
people  therein,  we  should  probably  have  concurred  in  the  conclusion 
of  His  Lordship  that  such  a  contingent  gift  to  trustees  (although 
for  a  charity),  having  the  effect  of  rendering  the  property  inalien- 
able during  the  whole  continuance  of  the  preceding  non-charitable 
estates,  must,  in  order  to  be  valid,  necessarily  vest  within  the  same 
limits  of  time  as  if  the  trustees  had  taken  the  residue  (upon  the 
same  condition)  for  their  own  benefit,  or  for  any  other  than 
charitable  objects. 

If,  therefore,  we  differ  (as  we  are  compelled  to  do)  from  the 
decree  at  the  BoUcf,  it  is  not  on  any  principle  of  law,  but  upon  the 
construction  of  this  particular  will.  Li  this  case  the  testatrix 
expressly  declares  her  intention  to  ^  return "  her  whole  residuary 
estate  ''in  charity  to  Grod  who  gave  it;"  and  she  ''therefore'* 
gives  and  bequeaths  it  immediately  upon  her  death  to  trustees  to 
invest  the  whole  in  consols,  proceeding  to  direct  various  specified 
payments  to  be  made  out  of  the  trust  fund  so  created,  and  adding 
the  directions  on  which  the  present  question  arises  for  the  erection 
of  almshouses  and  the  maintenance  of  almspeople  therein  "  when 
and  so  soon  as  land  shall  at  any  time  hereafter  be  given  for  that 
purpose."  According  to  ChnenT.  Ekins  (1),  Eodffson  v.  Lord  Bee- 
live  (2),  and  other  similar  cases,  a  gift  of  the  residue  of  personal 
estate  carries  with  the  corpus  the  whole  income  arising  therefrom 
and  not  expressly  disposed  of  as  income,  or  expressly  directed  to 
be  accumulated,  from  the  day  of  the  death  of  the  testator.  Here, 
therefore,  nothing  is  undisposed  of,  there  is  no  resulting  trust  for 
the  next  of  kin.  The  intention  in  fietvour  of  charity  is  absolute, 
the  gift  and  the  constitution  of  the  trust  is  immediate ;  the  only 
thing  which  is  postponed  or  made  dependent  for  its  execution  upon 
ftiture  and  uncertain  events  is  the  particular  form  or  mode  of 
charity  to  which  the  testatrix  wished  her  property  to  be  applied. 
Taking  this  view  of  the  proper  construction  of  the  will,  we  hold 
(1)  2  Atk.  473.  (2)  1  H  df  M.  876,  397. 
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the  present  case  to  be  completely  governed  by  AUomey-Oeneral  v. 
£mA<>P  of  Chester  (1),  Sinnett  v.  Eerbert  (2),  and  the  other  authorities 
of  that  class ;  and  we  propose  accordingly  to  vary  the  decree  of  the 
Master  of  the  BoUs  by  a  declaration  that  the  residue  of  the  per- 
sonal estate  of  the  testatrix  (which  we  assume  to  be  all  pure  per- 
sonalty) is  well  given  to  charityi  and  by  directing  an  inquiry  similar 
in  principle  to  that  in  Sinnett  v.  Eerbert,  whether  any  land  has 
been  given  or  legally  rendered  available  for  the  purposes  intended 
by  the  testatrix,  further  consideration  being  reserved.  The  costs 
of  all  parties  of  the  suit  and  of  the  appeal  will  be  paid  out  of  the 
residuary  estate^  and  the  deposit  will  be  returned. 

The  Lords  Justices  concurred. 
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Solicitors  for  the  Plaintiff  and  Defendants:    Messrs.   Taylor, 
Soare,  <§  Taylor. 
Solicitors  for  the  Crown :  Messrs.  Baven  &  Bradley. 


(1)  1  Bro.  C.  a  444. 


(2)  Law  Rep.  7  Ch.  232. 
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^g72  [lg71    i£    243.] 

In  re  WHITE. 

Bankrupicff — Injunctum'^Bestraming  Proceedings  in  Chancery — Bankrupicff 

Act,  1869, «.  72. 

A  testator  np  to  his  decease  canied  on  business  in  partnership  with  his 
son.  The  capital  belonged  to  the  father,  and  the  articles  contained  pron- 
sions  Testing  the  son's  share  immediately  on  the  jG&ther's  death  in  the  father^s 
executors.  The  father  by  will  appointed  the  son  and  two  other  persons 
executors,  with  discretionary  powers  to  sell  the  business  to  the  son  and  to 
continue  it  in  the  meantime.  The  son  alone  proved,  and  continued  the  busi- 
ness with  the  testator's  assets,  and  within  a  year  from  the  other's  death 
a  suit  was  instituted  by  separate  creditors  of  the  father  for  the  adminis- 
tration of  his  estate.  A  receiver  was  appointed  in  the  suit,  and  shortly 
afterwards  a  trustee  was  appointed  under  a  liquidation  Petition  which  had 
been  presented  by  the  son  before  the  receiver  was  appointed.  The  bill 
was  amended  by  making  the  trustee  a  party,  and  praying  an  injunction  to 
restrain  him  from  meddling  with  the  estate  of  the  testator.  The  Begistrar 
in  Bankruptcy  refused  an  application  by  the  trustee  for  an  injunction  to 
restrain  the  Plaintiffs  from  taking  any  proceedings  in  the  suit  for  the  purpose 
of  interfering  with  tiie  realization  and  distribution  of  the  stock-in-trade  and 
effects  of  the  firm,  and  MalinB,  Y.C,  in  the  suit,  granted  an  injunction  to 
restrain  the  trustee  from  interfering  with  the  testatot^s  assets,  unless  he 
should  pay  into  the  Court,  in  the  names  of  the  receiver  and  himself  a  sum 
of  £48,000  realized  from  the  assets  of  the  business : — 

Edd  (reversing  both  decisions),  that  the  Court  of  Bankruptcy  was  the 
proper  forum  for  deciding  the  questions  arising  between  the  estates  of  the 
&ther  and  the  son,  and  that  the  injunction  in  Chancery  must  be  discharged, 
Mid  an  injunction  in  Bankruptcy  granted,  to  restrain  the  Plaintiffs  from 
taking  any  proceedings  in  Chancery  against  the  trustee  in  respect  of  any 
property  come  to  his  hands. 

1  HIS  case  came  before  the  Court  on  two  motions  by  Baggs, 
the  trustee  in  liquidation  of  Wm.  Thompson  Whiie—one  in 
Chancery  by  way  of  appeal  from  an  order  of  Yioe-Chancellor 
MdUns,  and  the  other  in  Bankruptcy  by  way  of  appeal  from  an 
order  of  Mr.  Begistrar  P^a,  acting  as  Chief  Judge, 

By  articles  of  partnership  dated  the  20th  of  February,  1854, 
between  Wm.  White,  his  son  Wm.  Thompson  White,  and  Charles 
Qower  Conine,  reciting  that  the  premises  on  which  the  business 
was  carried  on  belonged  to  W.  White;  that  the  business  was 
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being  earned  on  by  W.  White,  W.  T.  White,  and  OoUins;  that  L.JJ. 
W.  While  was  alone  entitled  to  the  capital,  stock-in-trade,  and  1872 
effects,  and  that  W.  T.  White  and  CdUina  were  entitled  only  in  uasw 
certain  shares  of  the  profits ;  it  was,  among  other  things,  stipu- 
lated that  W.  White,  W.  T.  White,  and  Cdaina  would  be  partners  in 
the  profits  of  the  business  for  twelve  years  from  the  1st  of  January,  Wmm 
1854 ;  that  the  capital  should  bear  interest  at  £5  per  cent ;  that 
W.  White  might  provide  or  withdraw  capital  at  pleasure ;  that 
W.  T.  White  and  Coains  might,  with  the  consent  of  W.  White, 
bring  into  or  leave  in  the  business  such  sums  of  money  as  they 
should  think  fit  as  capital,  not  to  be  withdrawn,  unless  on  notice, 
irithoat  the  consent  of  W.  White,  and  to  be  withdrawn  on  notice 
from  him,  and  on  default  to  carry  no  interest ;  that  the  profits 
should  be  divided  in  the  proportions  therein  mentioned ;  that  in 
the  event  of  the  death  of  W.  White  during  the  partnership,  the 
partnership  should  be  immediately  dissolved,  and  that  the  shares 
of  W.  T.  White  and  CoBins  should  thenceforth  belong  to  W.  White's 
peraonal  representatives,  or  the  party  or  parties  to  whom  W,  White 
should  have  bequeathed  those  shares,  and  that  the  business 
should  thenceforth  be  carried  on  by  W.  White's  personal  repre- 
sentatives or  the  persons  nominated  in  his  will ;  that  W.  T.  White 
and  Collins  should  assist  in  the  business  for  six  months  from  his 
death,  and  should  each  be  entitled  to  receive,  from  such  repre- 
sentatives or  nominees,  a  sum  equivalent  to  his  share  of  profits 
£6r  six  calendar  months,  to  be  estimated  as  therein  mentioned,  and 
£500  in  addition;  and  that  such  representatives  or  nominees 
should,  within  two  months  from  W.  White's  death,  pay  W.  T.  White 
and  CoBins  their  respective  shares  of  profits  from  the  then  last 
half-yearly  stock-taking  up  to  W.  Whites  death,  to  be  ascertained  as 
therein  mentioned ;  and  should,  within  six  months  from  W.  White's 
death,  pay  to  W.  T.  White  and  Collins  the  amount  thereinbefore 
provided  for  their  services  subsequently  to  his  death,  and  the  said 
£500  and  also  the  amount  of  their  respective  capitals,  if  any,  in 
the  partnership,  with  interest  from  the  death  of  W.  White. 

OoBine  retired,  and  his  share  became  vested  in  W.  White.  The 
paitnetship  was  continued  between  W.  White  and  W.  T.  White,  on 
the  footing  of  the  above  articles,  till  the  death  of  William  White, 
m  the  19th  of  January,  1871. 
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WiUiam  White,  by  his  will,  gave  his  real  and  personal  estate  to 
Wiaiam  Thompson  White,  George  Thompson  White,  and  A.  W. 
White,  upon  trust  to  conyert  the  same  into  money,  and  stand  pos- 
sessed of  the  proceeds  as  to  one-fourth  for  WiUiam  T.  White,  as  to 
one-fourth  for  Qeorge  T.  White,  and  as  to  the  other  two  foarth»^ 
•  upon  the  trusts  therein  mentioned,  for  the  benefit;  of  the  testator  s 
two  daughters  and  their  issue.  And  he  declared  that  it  should  be 
lawful  for,  but  not  obligatory  upon,  his  trustees  or  trustee  to  delay 
the  sale  and  conversion  of  such  part  of  his  property  as  was  engaged 
in  his  business,  or  any  part  thereof,  for  any  period  not  exceeding 
two  years  from  his  decease,  €md  then  to  sell  the  business  to  his 
said  son  W.  T.  While;  and  he  directed  that  in  the  meantime  his 
share  of  the  profits  should  be  paid  to  the  persons  entitled  to  the 
income  of  his  trust  estate.  This  will  was  proyed  in  July,  1871, 
by  WiUiam  T.  White  alone,  power  being  reserved  to  the  other 
executors  to  come  in  and  prove. 

In  December,  1871,  the  Plaintiffs,  who  were  creditors  of  the  tes- 
tator under  a  covenant  entered  into  by  him  with  them,  as  trustees 
of  the  marriage  settlement  of  WiUiam  T.  White,  filed  their  bill 
against  the  three  executors  for  the  administration  of  the  testator's 
estate.  On  the  7th  of  March,  1872,  a  receiver  was  appointed  of 
the  testator's  estate. 

WiUiam  T.  White  carried  on  the  testator's  business  with  the 
testator's  assets  till  the  2nd  of  March,  1872,  on  which  day  he  filed 
a  Petition  for  liquidation  by  arrangement  in  the  Court  of  Bank- 
ruptcy, under  which  Silas  WiUiam  Baggs  was,  on  the  21st  of  March^ 
appointed  trustee. 

In  April,  1872,  the  bill  was  amended  by  making  Baggs  a  Defen- 
dant^ and  alleging  that  Baggs  claimed  to  take  all  the  assets  of  the 
testator  embarked  in  the  business  as  part  of  the  estate  of  WiUiam 
T.  White,  and  that  W.  T.  White  and  Baggs  refused  to  allow  the 
receiver  in  the  cause  to  take  possession  of  them ;  and  praying,  among 
other  things,  that  William  T.  White  and  Baggs  might  be  restrained 
from  meddling  with  the  assets  of  the  business,  or  other  the  real 
and  personal  estate  of  the  testator,  or  any  part  thereof.  The  bill 
alleged  the  whole  business  property  to  have  been  the  property  of 
the  testator  at  his  death. 

Baggs,  by  his  answer  in  the  suit,  stated  that  the  principal  part  of 
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the  stock-in-trade  and  effects  of  the  business  existing  at  the  death 
of  the  testator  had  been  sold  by  WiUiam  T.  White  before  he  filed 
his  Petition  for  liquidation. 

Boffffs  moyed  in  bankruptcy  for  an  order  to  restrain  the  Plain- 
tiffs in  the  suit  from  interfering  with  him  in  the  realization  and 
distribution  of  the  stock-in-trade,  estate,  and  effects  in  bankruptcy, 
and  from  taking  or  prosecuting  any  proceedings  in  the  suit  of 
Morley  y.  White,  for  the  purpose  of  interfering  with  the  realization 
and  distribution  of  the  stock-in-trade,  estate,  and  effects,  the  capital 
of  the  firm,  and  the  real  and  personal  estate  of  the  testator  em- 
ployed in  the  trade. 

On  the  10th  of  July,  1872,  Mr.  Begistrar  Pept/$,  acting  as  Chiet 
Judge,  made  an  order  refusing  this  i^otion. 

On  the  18th  of  July,  1872,  yice-Chancellor  Malins  made,  on 
motion,  an  order  in  the  suit,  that  Baffff$  should  be  at  liberty,  on  or 
before  the  25th  of  July,  to  deposit  in  a  bank,  in  the  joint  names  of 
himself  and  the  receiver  in  the  cause,  £48,000,  appearing  by  his 
affidavit  to  have  been  receiyed  by  him  in  respect  of  the  business, 
and  that  in  default  of  such  deposit  being  made  an  injunction 
fihonid  be  awarded  to  restrain  B<iffff$  and  William  T.  White  from 
meddling  with  the  assets  of  the  business,  or  with  any  other  real  or 
fersonal  estate  of  the  testator,  or  with  the  proceeds  of  any  part  of 
such  assets  and  estate  respectiyely,  and  from  preventing  the  receiver 
£rom  taking  possession  of  such  estate  and  proceeds,  and  from  part- 
ing therewith  otherwise  than  by  delivering  and  paying  the  same 
to  the  receiver,  and  from  withholding  such  delivery  and  payment 
respectively.  The  £48,000  was  paid  in  accordingly,  and  various 
consent  orders  made,  under  which  parts  of  it  were  applied  in 
redeeming  mortgages  on  property  of  the  testator  which  was  claimed 
adversely  by  the  Plaintiffs  and  by  the  trustee,  the  redemptions 
to  be  without  prejudice  to  any  question  as  to  the  right  to  these 
properties. 
The  trustee  moved  by  way  of  appeal  &om  both  these  orders. 

Mr.  De  (?«c,  Q.C.,  Mr.  Speed,  and  Mr.  Winahw,  for  the  Appel- 
lant:— 

The  injunction  in  bankruptcy  ought  to  have  been  granted,  for 
the  Court  of  Bankruptcy  is  the  proper  tribunal  for  deciding  what 
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L.  JJ.      parts  of  the  estate  which  has  been  realized  ought  to  be  distributed 
1872       among  the  creditors  under  the  liquidation :  Bankrwpicy  Act,  1869^ 
MoRLET     8*  "^2 ;  Tanqueray  v.  Bowles  (1).     The  injunction  which  has  been 
granted  interferes  improperly  with  the  administration  in  bank- 
ruptcy. 
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Mr.  CoUon,  Q.C.,  and  Mr.  Esmming^  for  the  Plaintiffs : — 

The  Yice-Chancellor  proceeded  on  this  ground^  that  there  were 
questions  which  could  best  be  decided  in  the  administration  suit^ 
namely,  whether  under  the  terms  of  the  partnership  the  whole 
property  of  the  partnership  did  not  belong  to  the  father,  and  how 
far  it  had  become  liable  to  be  applied  in  payment  of  the  son's 
debts ;  and  the  Kegistrar  also  thought  that  the  questions  could 
be  most  conveniently  tried  in  Chancery.  There  is  a  discretion 
under  sect.  72.  The  proceedings  in  Chancery  had  been  instituted 
before  the  bankruptcy  took  place,  and  ought  not  to  be  stayed. 

Mr.  WesUake^  for  the  executors. 

Sir  W.  M.  James,  L  J.  :— 

It  appears  to  me  that  the  Court  of  Bankruptcy  is  the  proper 
tribunal  to  determine  the  questions  arising  in  this  matter.  The 
case  is  one  which  shews  how  beneficial  is  the  effect  of  the  72Qd 
section.  There  are,  no  doubt,  questions  between  the  feitber's 
estate  and  the  son's  estate  which  have  been  mixed  up  together— 
questions  between  the  joint  creditors  of  the  fitther  and  son,  the 
separate  creditors  of  the  father  and  the  separate  creditois  of 
the  son.  These  questions  must  be  determined  somewhere  before 
the  assets  can  be  distributed  among  the  creditors.  K  the  orders 
under  appeal  are  to  stand,  the  result  must  be  that  the  whole  ad- 
ministration of  the  estate,  and  its  division  among  the  creditozs 
according  to  their  respective  rights,  will  be  delayed  until  the  suit 
is  determined.  It  is  true  that  there  may  be  important  questions 
to  be  determined  before  it  can  be  ascertained  how  the  distribu- 
tion  is  to  be  made ;  but  the  Court  of  Bankruptcy  is  armed  for 
that  purpose  with  every  power  of  a  Court  of  Law  and  a  Court  of 
Equity,  and  there  is  not  a  single  question  stated  to  us  as  an  im* 
(1)  Law  Bep.  14  Eq.  151. 
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portant  and  difiScnlt  question  arising  in  this  matter  which  cannot 
be  litigated  and  determined  by  that  Court  of  Bankruptcy  which 
the  Legislature  has  thought  to  be  the  proper  tribunal  for  the 
determination  of  it ;  and  those  questions^  if  decided  in  Bankruptcy, 
would  come  on  appeal  before  the  same  Court  as  if  they  had  been 
determined  in  Chancery,  that  is,  before  the  same  Judges  sitting 
under  one  name  instead  of  under  another. 

Under  these  circumstances  I  am  of  opinion  that  the  proper 
forum  to  determine  erery  one  of  those  questions  is  the  Court  of 
Bankruptcy ;  that  the  order  of  the  Yice-Chancellor,  taking  out  of 
the  jurisdiction  of  the  Court  of  Bankruptcy  the  whole  property 
which  the  trustee  in  bankruptcy  has  been  realizing  out  x)f  assets  to 
a  great  extent  consisting  of  things  bought  by  the  bankrupt  himself 
since  his  father's  death,  was  improyidently  granted  and  ought  to  be 
recalled,  and  that  the  Registrar  would  properly  haye  made  an 
order  restraining  any  suits  against  the  trustee  in  respect  ot  the 
estate  got  in  by  him  in  the  course  of  the  liquidation. 


L.  JJ. 

1872 


MOBLET 
V. 

White. 

In  re 
White: 


Sir  G.  Hellish,  L  J.,  concurred. 


Nov.  22.  Some  further  discussion  took  place  as  to  the  form  of 
the  order  to  be  made,  and  it  was  determined  that  one  order  to  the 
folbwing  effect  should  be  made  on  both  motions : — 

Biacbarge  the  order  of  the  Begistrar. 

Order  that  the  Plaintiffs  in  the  suit  of  Morley  v.  WhUe  ba  restndned  from 
taUng  any  proceedings  in  the  said  suit,  or  in  any  other  suit,  against  the  trustee 
under  the  liquidation  in  respect  of  any  property  which  may  have  come  to  the 
bands  of  the  sud  tmstee. 

Order  that  the  balance  of  the  moneys  transferred  into  the  joint  names  of  the 
tmstee  and  the  reoeiyer  in  the  suit  be  transferred  into  the  name  of  the  tmstee 
aloDe,  and  that  the  securities  which  any  part  of  the  said  moneys  has  been  applied 
to  redeem  be  delivered  up  to  the  said  trustee. 

Diicbaige  the  order  of  the  18th  of  July,  1872,  made  in  the  suit|  and  order  the 
Plaintiffs  to  pay  the  trustee's  costs  of  the  proceedings  in  the  suit 

This  present  order,  and  any  other  order  which  has  been  made  in  these  matters, 
^ther  in  Chancery  or  in  Bai^miptcy,  shall  be  without  prejudice  to  any  question 
between  the  parties. 


BoUcitors :  Hr.  W.  Brishw;  Messrs.  2^08  dt  Huntington. 
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L.JJ.  Ex  parte  S}SAK£.    I»  r«  EIOHABDSON. 

1872 

wyw  Bankruptcy — Doctrine  of  Ex  parte  Waring — Double  Imdveney — Bills  drawn 

Deo,  13.  by  a  Third  Party. 

L,  &  Co,  employed  8.  &  Co,  as  their  correspondents  at  Eavanah^  and  i?. 
as  their  correspondent  in  London,  They  consigned  certain  cargoes  \xi  S.& 
Co.,  at  the  same  time  informing  them  that  they  would  draw  bills  on  R.  for 
the  yalue.  This  they  accordingly  did,  and  the  bills  were  accepted  l>y  R, 
Before  the  bills  came  to  maturity  8.  &  Co.  sent  remittances  in  short  bills 
to  i?.  to  cover  the  amount  of  the  bills,  telling  him  to  take  them  '^  against  the 
acceptances."  R,  became  bankrupt,  and  the  acceptances  were  not  paid,  and 
soon  after  8.  A  Co,  became  insolvent : — 

Edd  (affirming  the  decision  of  Bacon^  G.J.)>  that  the  remittances  must  be 
applied  to  meet  the  acceptances,  under  the  rule  of  Ex  parte  Waring  (1). 

It  is  no  objection  to  the  application  of  the  rule  in  that  case  that  the  party 
sending  the  remittances  was  not  a  party  to  the  bills  as  drawer  or  indorser, 
provided  the  bills  were  drawn  in  respect  of  a  transaction  in  which  he  is 
liable. 

XhIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy. 

Messrs.  Langs,  Sons^  &  Co,  were  merchants'  residing  at  Bremen. 
They  employed  Mr.  A.  J,  Bichardson  as  their  correspondent  in 
London,  and  Messrs.  Stephani  dt  Co.  as  their  correspondents  at 
Eiavanah. 

On  the  17th  of  November,  1871,  Messrs.  Langs  drew  two  bills 
for  £541  88.  Id.  and  £600  (making  together  £1141  8s.  Id.)  on 
Biohardson,  at  four  months  after  date,  against  a  shipment  of  cheese 
made  at  the  same  time  to  Messrs.  Stephani. 

Messrs.  Langs  notified  this  to  Messrs.  Stephani  by  a  letter, 
dated  the  22nd  of  November,  1871,  in  which  they  inclosed  the 
duplicate  bills  of  lading  of  the  cheese,  and  said,  **  In  settlement 
of  this  account  we  made  free  to  value  upon  Mr.  A,  J.  Biehardson 
for  your  account,  £1141  Ss.  Id.,  payable  17  March,  1872.** 

These  biUs  of  exchange  were  accepted  by  Biehardson,  but  when 
presented  for  payment  at  maturity  were  dishonoured  by  reason  of 
Bichardson's  insolvency.    On  the  17th  of  February,  1872,  Messrs. 

(I)  19  Ves.  345. 
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Siephani  sent    to    Rieharchon   short   bills    to    the    amount    of      L.JJ. 
£2838  83.  7(2.y  with  a  letter  of  that  date,  in  which  they  said : —  1372 

'^  Enclosed  we  hand  you  first  of  "  [mentioning  the  bills,  amounting     j^^rte 
to  £2838  8#.  7d.l  "  to  the  debit  of  your  bill  account  against  your      Smabt. 
acceptances  of"  [among  others]  ''£1141  St.  Id.,  due  20  March,  on  biohIi^sov. 
Langs,  8on$,  A  Co!*  

On  tiie  26th  of  October,  1871,  Messrs.  Langs  made  a  consign- 
ment of  tea  to  Messrs.  ^ephani^  and  against  such  consignment 
drew  a  bill  for  £402  upon  Biehardson,  dated  the  29th  of  October, 
1871,  payable  five  months  after  date.  This  bill  was  accepted  by 
Richardson,  but  dishonoured  when  presented  for  payment  at 
maturity. 

By  a  letter,  dated  the  4th  of  November,  1871,  Messrs.  Langs 
duly  advised  Messrs.  Stephani  of  their  having  drawn  the  last- 
mentioned  bill,  and  on  the  2nd  of  March,  1872,  Messrs.  Siephani 
remitted  to  Biehardson  short  bills  to  the  amount  of  £1600  in  a 
letter,  in  which  they  said,  ^the  distribution  of  which  we  will  give 
in  our  next." 

Accordingly,  on  the  9th  of  March,  Messrs.  Stephani  wrote  again 
to  BidMTdson  a  letter  in  which  they  said,  ''The  engagements  you 
have  come  under  for  our  account  have  been  noticed  and  passed  in 
conformity  to  the  different  accounts.  Our  last  remittance  of 
£1600  you  will  take  against"  (among  other  bills)  "" £402  4«.  9d^ 
doe  Ist  April,  on  Langs,  Sons,  A  Cor 

On  the  13th  of  March,  1872,  Messrs.  Stephani  suspended  pay- 
ment, and  their  estate  was  being  wound  up  according  to  the  law 
of  Eavanah. 

On  the  22nd  of  March  Biehardson  received  from  them  the 
following  tel^ram : — ^^Pay  bills  maturing;  otherwise,  return  re- 
mittances;" and  in  reply  he  telegraphed  to  them: — <* Through 
your  failnre  I  have  stopped.    Cannot  return  remittances." 

On  the  same  day  Biehardson  filed  a  Petition  for  the  liquidation 
of  his  aflbirs  by  arrangement^  and  a  resolution  to  that  effect  was 
passed  \yj  the  creditors  on  the  11th  of  April,  and  Mr.  F.  B.  Smart 
was  appointed  the  trustee  of  his  estate.    At  this  date  some  of  the  ^ 

hills  remitted  by  Messrs.  Stephani  still  remained  in  Bichardeon^s 
possession. 

Heasrs.  Langs  claimed  that  such  of  the  remittances  made  by 
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L.  JJ.      Messrs.  Stqphani  to  Richardson  as  remained  in  specie  at  the  date 
1872       of  the  liquidation,  might  be  applied  to  meet  the  particular  bills 
Ezparie     ^^^  which  they  were  intended,  upon  the  principle  of  Ex  parte 
Smart.       Waring  (1).    The  Chief  Judge  made  an  order  that  the  proceeds 
KioHARDBON.  o^  the  remittances,  so  far  as  they  existed  in  specie  at  the  date  of 
"■"       the  liquidation,  should  be  applied  for  the  purposes  for  which  they 
were  remitted,  as  expressed  in  the  letters  referred  to  in  the  evi- 
dence, and  that  an  inquiry  should  be  made  for  the  purpose  of 
ascertaining  who  were  the  persons  entitled  to  such  proceeds  under 
the  foregoing  declaration.    From  this  decision  the   trustee  of 
Bichardson*8  liquidation  appealed. 

In  an  affidavit  made  by  Richardson  he  said :  '^  I  acted  as  the 
London  agent  for  Stephani  &  Go.,  and  accepted,  in  the  course  of  my 
business  transactions  with  them,  numerous  bills  on  their  account. 
There  was  no  agreement  or  undertaking  on  my  part  with  them  to 
specifically  apply  any  moneys  or  drafts  which  they  might  remit  tc 
me  for  any  particular  purpose,  or  to  the  payment  of  any  particulai 
bill  or  bills  which  might  be  drawn  by  them  or  others  on  and 
accepted  by  me.  The  remittances  made  from  time  to  time  bj 
them  to  me  were  not  remittances  of  cash  or  bank  notes,  but  were 
of  bills  drawn  at  from  sixty  to  ninety  days'  date  or  sight  on  mer- 
chants in  London,  and  such  bills  were  paid  by  me  into  my 
bankers  and  placed  to  my  general  account,  for  which  I  wa€ 
charged  the  usual  bankers'  discount,  and  I  also  had  to  pay  for  the 
necessary  stamps  affixed  to  such  bills.  I  had,  prior  to  the  filing 
of  my  Petition,  accepted  bills  on  account  of  Btephani  &  Co.  amount- 
ing to  £28,569  or  thereabouts,  and  they  had  remitted  to  me  draftc 
on  London  mercantile  houses  amounting  to  £6300  or  thereabonta 
I  did  not  consider  the  said  bills  so  remitted  were  specifically  appli- 
cable to  the  payment  of  any  particular  bills.  On  the  contrary,  ] 
treated  such  remittances  as  general  remittances  on  account  froni 
Siephani  dt  Co.y  and  took  them  to  my  bankers  and  disoountec 
them  in  the  usual  way  as  I  required  funds,  without  reference  tc 
any  specific  application  of  the  same  to  the  bills  mentioned  ii 
Siephani  db  Co*s  letters  as  coming  due." 

In  the  course  of  the  argument  before  the  Lords  Justioec 
Richardson  was  examined  viva  voce  in  Court,  and  stated  that 

(1)  19  Ves.  845. 
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Messrs.  Slephani  always  used  to  send  short  bills,  so  as  to  keep      L.  jj. 
him  in  funds  before  the  acceptances  became  due.    He  always       1872 
understood  that  they  would  coyer  him  in  time,    fie  was  formerly     Exparu 
in  partnership  with  Messrs.  Stephani,  when  they  acted  in  the  same      ^i'^'^- 
way,  and  this  course  of  business  had  been  continued  aft;er  the  Bichabdsok. 
dissolution  of  the  partnership  for  about  three  years.    When  the 
particular  remittances  now  in  question  were  sent  there  were  no 
acceptances  already  due  which  had  not  been  provided  for. 

Mr.  JhwdesweU,  Q.C.,  and  Mr.  Jaehsorif  for  the  Appellant : — 

This  case  differs  in  two  respects  from  Ex  parte  WaHng  (1).  In 
the  first  place,  there  was  no  specific  appropriation  of  the  remittances 
to  the  particular  acceptances,  but  they  were  applicable  to  the 
general  bill  account  betwen  Stephani  and  Richardson.  Stephani 
.  could  not  hare  filed  a  bill  against  Biohardson  to  get  back  the  remit- 
tances without  paying  off  the  whole  account  In  the  second  place, 
the  rule  in  Ex  parte  Waring  only  applies  as  between  the  drawer 
or  indorser  of  a  bill  and  the  acceptor,  fiere  Messrs.  Stephani 
were  no  parties  to  the  bills,  and  it  would  be  extending  the  rule 
beyond  any  previous  authority  to  hold  it  applicable  where  the 
person  sending  the  remittances  is  no  party  to  the  bills,  and  under 
no  liability  in  respect  of  them.  Again,  in  Ex  parte  Waring 
the  funds  in  dispute  were  not  remittances  sent  after  the  bills  were 
drawn,  but  securities  deposited  with  the  bankers  to  induce  them  to 
accept  the  bills :  Powlea  v.  Hargreaves  (2) ;  Eiekie  &  Oo^z  Case  (3) ; 
Ex  parte  Stephens  (4). 

What  the  Bespondent  contends  for  is  a  violation  of  the  bank- 
raptcy  laws ;  for  it  would  give  Messrs.  Langs  a  preference  to  which 
they  are  not  entitled  over  the  other  creditors.  It  is  a  mere 
accident  that  they  have  the  advantage  of  the  remittances  by 
Stephani^  for  which  they  had  never  bargained. 

Mr.  Daveify  and  Mr.  Finlay  Knight,  for  Langs  dt  Co. : — 

The  correspondence  shews  distinctly  that  the  remittances  were 
sent  to  meet  particular  bills.  K  Richardson  had  discounted  any  of 
them,  he  might  have  been  restrained  from  applying  the  proceeds 

(1)  19  Yes.  845.  (3)  Law  Bep.  4  Eq.  226. 

(2)  3  D.  M.  &  G.  430.  (4)  Ibid.  3  Gh.  753. 
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L.  JJ.      to  any  other  purpose.    He  might  have  refused  to  accept  the  bills 

1872        drawn  upon  him,  but  having  accepted  them  he  could  not  apply  th( 

^^ru     remittances  to  any  purpose  except  to  meet  them :  Inman  v 

Sm ABT.      Clare  (1).   We  have  a  right  to  prove  against  Biehard8on''8  estate  ii 

HicHAKDsoN.  respect  of  his  acceptances,  and  also  against  8tephant*8  estate  for  the 

price  of  the  goods.    We  have,  therefore,  a  right  to  insist  on  th( 

appropriation  of  the  remittances  to  meet  the  acceptances  of  Biehard 

son.    We  are  not  seeking  to  extend  the  rule  in  Ex  parte  Waring  (2) 

The  rights  of  the  Plaintiffs  are  the  same  as  in  that  case.     It  eai 

make  no  difference  whether  the  person  sending  the  remittance! 

has  drawn  the  bills  or  not,  provided  the  acceptances  have  beei 

given  at  his  request  and  on  his  credit.    The  same  difficulty  arise 

in  both  cases,  and  there  is  no  way  of  getting  out  of  it  but  b] 

applying  the  same  rule.     The  principle  of  this  case  is  well  laic 

down  by  Lord  Haiherley  in  Gity  Bank  v.  Luckie  (3). 

Mr.  DowdeatveU,  in  reply. 

Sir  W.  M.  James,  L.J. : — 

The  long,  but  not  too  long,  and  very  able  discussion  of  thL 
case  has  convinced  me  that  the  decision  of  the  Chief  Judge  ough 
to  be  sustained. 

Two  questions  have  been  argued,  which  may  be  considerec 

separately.    First,  as  to  the  question  of  the  appropriation  of  tb( 

remittances  by  Stephanid  Co.  to  Bichardson :  I  am  of  opinion  tba 

this   question  cannot  be  governed  by  what  subsequently  toolj 

place,  but  must  be  considered  in  the  same  way  as  if  on  the  da] 

when  the  acceptances  became  due,  Stephani  &  Co.  had  beer 

solvent  and  Bichardson  alone  had  been  bankrupt.    Under  the6( 

circumstances  Bichardson  would  have  received  bills  sent  to  him 

for  the  specific  purpose  of  meeting  bills  being  drawn  upon  him  an( 

to  become  due  on  that  particular  day,  and  if  Stephani  dt  Co.  hac 

heard  that  Bichardson  W8ts  becoming  bankrupt  in  time  to  prevem 

the  remitted  bills  from  being  issued,  they  would  have  been  en 

titled  to  file  a  bill  to  say  that  they  were  sent  for  the  purpose  o 

taking  up  particular  bills,  and  this  would  have  been  quite  inde 

(1)  Joh.  769.  (2)  19  Ves.  345. 

(3)  Law  Rep.  5  Ch.  773. 
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pmdent  of  the  taking  of  any  accounts  between  them  and  Biehard-      L.  jj. 
son.     Otherwise  it  might  have  been  roin  to  them,  if  they  had  made       1872 
all  their  arrangements  on  the  footing  of  these  particular  accept-     ^»pnu 
anoes  being  met  Siuw. 

That  being  so,  the  question  arises,  in  the  second  place,  whether  sicHijmox. 
this  state  of  circumstances  is  not  precisely  the  same  as  in  JEis 
forie  Waring  (1)  and  Pawles  y.  Edrffreaves  (2),  and  whether  we 
ought  not  to  come  to  the  same  conclusion  as  in  those  case& 
Sephani  db  Co.  had  a  right  to  say  that  the  bills  shpuld  not 
be  applied  for  the  general  purpose  of  paying  Bichardson^i  cre- 
ditors, but  for  the  specific  purpose  for  which  they  were  intended ; 
and,  on  the  other  hand,  they  had  no  right  to  leave  Biehardson*8 
estate  liable  to  pay  his  acceptances.  Accidentally  another 
person  gets  an  advantage  for  which  he  had  not  stipulated,  by 
reason  of  the  adjustment  of  equities  between  the  parties.  It  is 
said  that  we  ought  not  to  extend  the  doctrine  ctEoBparie  Waring, 
but  the  rule  laid  down  in  that  case  has  been  often  before  the 
Court,  and  neither  the  Court  nor  the  Legislature  has  shewn  any 
disapproval  of  it  We  are  not  really  pressing  it  further.  I  cannot 
follow  the  aigument  that  has  been  urged  upon  us,  that  the  doctrine 
only  ^^es  where  all  parties  are  parties  to  the  same  biUs,  and 
does  not  apply  to  a  case  where  there  are  distinct  contracts.  In 
truth  the  contracts  which  the  holder  makes  with  the  drawer  and 
acoepUnr  cl  a  bill  are  really  distinct  contracts;  but  it  does  not 
aj^ttar  to  me  that  the  decision  in  JB^iKirfe  Waring  depends  on  any 
such  connection  between  the  parties.  The  reason  of  the  decision 
is,  that  the  equity  cannot  be  worked  out  without  the  application  of 
fiudi  a  rule. 

I  think  the  Chief  Judge  was  right,  and  the  appeal  must  be 
dismissed  with  costs. 

Sm  6.  Mktj.ihh,  LJ.  : — 

I  am  <^  the  same  opinion.  Taking  Biekardmm*s  statement  of 
the  ooune  of  business  to  be  correct,  I  think  there  was  a  specific 
appropriation  €l  the  remittances  to  take  up  the  particular  bflls. 
There  had  been  a  partnerahip,  and  on  the  dissoluticm  of  the  part- 

(l)19Tc«.345.  (2)  ZV.M.StG.430. 
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L.JJ.      nership  the  some  course  of  business  continued;  and  the  cours( 

1S72       was,  that  when  Stqphani  purchased  goods  of  Langs  dt  Co.  u 

ExpaHe     BJcLVcmah,  Richardson  accepted  bills  drawn  by  Langs  &  Co.  foj 

Smabt.      ^q  accommodation  of  Stephanie  and  that  other  bills  were  trans 

iticHABDsov.  mitted  by  Stephani  to  meet  them  as  they  became  due,  and  tha 

Siephani  always  specified  the  bills  which  the  remittances  wen 

intended  to  meet.     Therefore  I  think  there  was  specific  appropri 

ation  of  these  remittances.    If  Biehardson  had  dishonoured  an] 

of  the  bills  sent  to  him  for  acceptance,  he  might  have  been  com 

polled  to  apply  the  remittances  to  meet  them. 

Then,  does  the  doctrine  of  Ex  parte  Waring  (1)  apply  ?  If  Messrs 
Stephani  had  drawn  the  bills  themselves  and  endorsed  them  t 
Langs  dt  Co.,  it  would  clearly  have  been  within  the  rule.  Does  i 
make  any  difference  that  they  got  Langs  dt  Co.  to  draw  for  then 
to  meet  the  debt ;  so  that  the  only  difference  was,  that  if  the  bill 
were  dishonoured,  instead  of  Langs  dt  Co.  having  a  remedy  oi 
the  bills  against  Messrs.  Stephani,  they  could  only  bring  ai 
action  for  the  value  of  the  goods?  I  think  the  same  di£Bcult; 
arises  as  in  Ex  parte  Waring;  and  there  is  no  way  of  adjustinj 
the  equities  between  the  parties  except  by  applying  the  bills  t 
meet  the  particular  acceptances  to  which  they  were  appropriated. 

Solicitors :  Messrs.  Mercer  dt  Mercer ;  Mr.  W.  A.  Crump. 


(1)  19  Ves.  345. 
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KENNARD  i;.  KENNARD.  L.jj. 

[1871    K.    21.]  1872 

Power-^Dtfedive  Exeeuiian.  Dec  12. 

A  ludy  having  a  power  of  appointment  by  deed  or  will  oyer  certain  lease- 
liold  property,  which  in  defiinlt  of  appointment  was  vested  absolutely  in  her, 
wrote  and  signed  an  unattested  paper,  by  which,  after  referring  to  the  pro- 
perty in  terms  snflBdent  to  identify  it,  she  proceeded:  **K  I  die  suddenly  I 
wish  my  eldest  son  to  have  it.  My  intention  is  to  make  it  over  to  him 
legally  if  my  life  is  spared."  She  died  vrithin  three  months,  leaving  this 
mflmonndnm  among  her  papers,  and  without  having  otherwise  exercised  her 
power  >— 

Edd  (affirming  the  decision  of  the  Master  of  the  Bolls),  that  the  memo- 
randum was  a  defective  execution  of  the  power,  and  that  equity  would 
retiere  against  the  defect  in  favour  of  the  eldest  son. 

In  1842  Mary  Anne  Kennard  was  entitled  under  the  will  of  her 
fiaither  to  one  nndiyided  moiety  of  certain  freehold  and  leasehold 
propeitieBy  her  sister,  Mrs.  Mann,  being  entitled  under  the  same 
will  to  the  other  moiety. 

By  deed  dated  the  6th  of  December,  1842,  duly  acknowledged  by 
If.  A»  Kennard,  she  and  JB.  W.  Kennard,  her  husband,  oonyeyed  her 
moiety  of  the  freeholds  to  B.  Davies  in  fee,  and  assigned*  to  him 
her  moiety  of  the  leasehold,  by  way  of  mortgage  for  securing  £1200 
adYanoed  by  Davies  to  Mr.  Kennard;  and  it  was  witnessed  that  in 
puisaanoe  of  the  desire  of  JB.  W,  Kennard  and  Mary  Anne  his 
wife,  of  limiting  and  reserring  to  her  a  power  of  appointment  over 
her  moiety  of  the  premises,  and  in  consideration  of  her  concurrence 
ia  the  deed,  each  of  them,  JB.  W.  Kennard  and  Jf.  A.  Kennard, 
with  his  concurrence,  granted,  declared,  and  agreed  with  the  other 
of  them  that  the  moieties  thereby  granted  and  assigned  of  and  in 
the  freehold  and  leasehold  premises  respectiyely,  but  subject  to  the 
oouTeyance  and  assignment,  and  to  the  £1200  and  interest,  should 
nspectively,  as  well  before  as  after  the  mortgage  should  be  paid 
off,  be  in  trust  for  such  person  or  persons  forsuch  estate  or  estates, 
interest  and  interests,  and  with,  under,  and  subject  to  such  powers, 
proTisoes,  and  directions  as  Jf.  A.  Kennard,  whether  covert  or 
Bole,  by  any  deed  or  deeds^  instrument  or  instruments,  in  writing 
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to  be  by  her  sealed  and  delivered  in  the  presence  of  and  attest 
by  one  witness  at  the  least,  or  by  her  last  will  and  testament, 
any  codicil  or  codicils,  to  be  by  her  signed  and  published 
the  presence  of  and  attested  by  two  credible  witnesses  present 
the  same  time,  should  in  her  uncontrolled  discretion  nominate 
appoint ;  and  that  the  said  moieties  of  the  said  freehold  and  leas 
hold  premises  should,  if  and  when  the  £1200  and  interest  shoi] 
be  paid  off,  be  conyeyed   and  surrendered  accordingly  to   tl 
appointees  of  M.  A.  Kennardy  or  subject  to  the  power  aforesaid, 
the  case  might  be,  discharged  from  the  said  £1200  and  intere 
The  proviso  for  reconveyance  was  to  reconvey  and  reassure  i 
said  moieties,  subject  and  without  prejudice  to  the  powers  limited 
M.  A.  Kennard,  unto  or  to  the  use  of  B.  W.  Kennard  and  M.  A,,  I 
wife,  for  such  estates  or  interests  as  they  were  respectively  entitli 
to  therein  before  the  execution  of  the  mortgage  deed,  or  otherwi 
as  the  appointment  of  M.  A.  Kennard,  and  ihe  acts,  defaults,  ai 
deaths  of  the  parties,  or  other  circumstances,  should  require. 

In  1856  B.  W.  Kennard  paid  off  the  mortgage,  but  no  reconve 
ance  was  executed.  Kennard  died  in  January,  1870,  leaving  h 
wife  surviving. 

On  the  2nd  of  December,  1868,  Kennard  gave  to  his  wife  tl 
following  memorandum :-:- 

**  Dearest  Anne, — I  lately  signed  my  will.  I  did  not  include  in 
any  of  the  bequests  made  by  your  father  in  his  will,  which  you  a 
aware  I  never  touched,  but  handed  it  over  to  you  from  time  to  tim 
I  never  intended  to  touch  it,  and  I  leave  it  entirely  and  absolute 
to  your  will  and  pleasure. 

<<  Ever  your  affectionate  husband, 

"  B6beH  Wittiam  Kennardr 

Shortly  after  KennarcCs  death,  Mrs.  Kennard  wrote  and  sign< 
the  following  paper,  which  she  placed  in  the  same  envelope  wii 
her  husband's  note : — 

"  My  own  money  saved  intended  for  Bruce. 

<<The  money  I  had  with  my  sister,  Mrs.  Mann,  was  left  to  m 
I  let  my  late  husband  have  it  when  he  was  in  difficulties  as  secnril 
for  money.    He  never  took  it,  and  wrote  the  inclosed  for  me 
keep  to  prove  what  I  have  written. 
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"  If  I  die  suddenly,  I  wish  my  eldest  son,  Bobert  Bruce  Kennardy  L.  JJ. 

to  haye  it  and  the  money  that  I  have  saved  in  my  iron  safe.    My  1872 

intention  is  to  make  it  over  to  him  legally  if  my  life  is  spared.  Eenhabd 

*'M.A.Kennard.  K^Jj^to. 

"January,  1870."  

Mrs.  Kennard  was  taken  ill  on  the  2l8t  of  March,  1870,  and 
died  on  the  23rd  without  making  any  other  disposition  of  her 
property  by  will  or  otherwise. 

The  aboye  freehold  and  leasehold  properties  were  the  only  pro- 
perty, real  or  personal,  which  Mrs.  Kennard  ever  held  jointly  with 
Mrs.  Mann.  It  was  admitted  that  by  "£rtiC6"  was  intended 
Robert  Bruce  Kennard. 

The  money  saved  by  Mrs.  kennard  in  her  iron  safe  was 
£545. 

Bobert  Bruce  Kennard  filed  his  bill  for  administration  of  Mrs. 
Kennard^s  personal  estate,  and  for  a  declaration  of  his  rights  in 
respect  of  the  leaseholds  and  the  £545,  under  the  deed  of  the  6th 
of  December,  1842,  and  the  memorandum  of  January,  1870.  As 
he  was  heir-at-law  of  his  mother  no  question  arose  as  to  his  right 
to  the  freeholds.   . 

The  Master  of  the  Bolls  made  a  decree  declaring  that  the  docu- 
ment in  the  bill  mentioned,  dated  *^  January,  1870,"  and  signed 
''If.  A.  Kennardy'  operated  as  an  effectual  appointment  under 
the  indenture  of  the  6th  of  December,  1842,  of  the  property  of 
M.  A.  Kennard  comprised  in  that  indenture,  but  did  not  pass  the 
money  deposited  by  Mrs.  Kennard  in  the  iron  safe. 

Howard  John  Kennard,  the  administrator,  and  one  of  the  next 
of  kin  of  Mrs.  Kennard,  appealed  from  this  declaration.  ^ 

Mr.  Fry,  Q.C.,  and  Mr.  CracTcnaU,  for  the  Appellant : — 

The  question  in  all  such  cases  is,  whether  there  is  an  intention 
immediately  and  irrevocably  to  exercise  the  power.  We  contend 
that  in  the  present  case  there  was  no  such  intention.  Mrs.  Ken- 
nard only  expressed  an  intention  to  deal  with  the  subject  matters 
of  this  document  by  a  subsequent  instrument,  and  did  not 
mean  this  writing  to  be  a  disposition:   Carter  v.  Carter  (1); 

(1)  Mos.  366,  369. 

You  vin.  U  1 


230 


OHAKCERT  APPEALS. 


[L.B 


L.  JJ. 
1872 


Prohy  V.  Lander  (1) ;  Oarth  v.  Tawnsend  (2),  which  last  is  almosi 
identical  with  the  present  case. 


KSNITABD 

V. 
KlHKABD.  .         11     1 

_        were  not  called  upon. 


Mr.  Souihgate,  Q.C.,  and  Mr.  W.  Pearson,  for  the  Eespondent 


Sib  W.  M.  James,  L.J. : — 

I  am  of  opinion  that  the  decision  of  the  Master  of  the  Bolls  h 
quite  right  In  favour  of  purchasers  or  children  the  Court  re 
lieves  against  the  defective  execution  of  a  power,  provided  ii 
suflSciently  appears  that  there  was  an  intention  on  the  part  of  th( 
donee  to  give  the  property  which  he  had  power  to  dispose  of 
Here  the  lady  had  power  to  give  the  property  by  an  instrumeni 
sealed  and  delivered.  By  an  instrument  not  sealed  and  deliverec 
she  expresses  her  intention  that  her  son  shall  have  the  propert] 
which  is  subject  to  the  power,  and  the  case  is  one  in  which  i 
Court  of  Equity  will  relieve  against  the  defective  execution.  Ii 
Oarth  V.  Townsend  I  considered  that,  upon  the  true  coustruc- 
tion  of  the  instrument,  there  was  no  intention  to  give  the  property 
but  only  to  request  the  persons  taking  it  in  default  of  appoint- 
ment to  make  a  certain  application  of  it,  without  legally  binding 
them  to  do  so. 


Sir  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  A  doubt  which  I  felt,  whether  thi£ 
instrument  was  not  intended  to  be  a  will,  and  whether  an  instru- 
ment intended  to  operate  as  a  will,  but  incapable  of  doing  so, 
could  operate  in  another  way,  has  been  removed  during  the  argu- 
ment. The  donee  of  the  power  expresses  an  intention  to  give  the 
property  by  a  more  formal  instrument,  but  still  shews  her  inten- 
tion to  give  it.  She  means  in  any  event  to  give  it,  but  to  do  so  by 
a  more  formal  instrument  if  her  life  is  spared. 

Solicitor  for  the  Appellant :  Mr.  WiUiam  Moon. 
Solicitors  for  the  Respondent :  Messrs.  CoUette  dt  ColUtte. 

(1)  28  Beav.  604.  (2)  Law  Rep.  7  Eq.  220. 


Dee.  13. 
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Ex  parte  HOOSON.  L.  JJ 

In  re  CHAPMAN  &  SHAW.  1872 

Bankruptcy — Po»i>er  of  Imprisonment  for  Debt-^  Conviction  under  Deltors  Act, 
1869,  ».  4,  9^Afoney  received  by  way  of  Fraudulent  Preference — Fiduciary 
Capacity* 

A  creditor  who  has  received  money  from  a  bankrupt  by  way  of  fraudulent 
preference,  and  has  been  ordered  to  repay  it  to  the  trustee  of  the  bankrupt's 
estate,  is  not  a  person  holding  money  in  a  fiduciary  capacity  under  the  4th 
section  of  the  Debtors  Act,  1869  (32  ^  33  Yict  &  62),  and  cannot,  therefore, 
be  committed  to  prison  under  that  section. 

The  9th  section  of  the  Debtors  Act,  1869,  does  not  preserve  to  the  Court  of 
Bankruptcy  any  powers  of  imprisonment  for  debt  which  have  been  taken 
away  from  other  Courts  by  the  Act 

Decision  of  Bacon,  CJ.,  afBrmed. 

1  HIS  was  an  appeal  from  aa  order  of  Sir.  Jamea  Bacon,  the  Chief 
Judge  in  Bankruptcy. 

Messrs.  Chapman  dt  Shato,  the  bankrupts,  were  building  con- 
tractors at  Halifax*  Shortly  before  the  bankruptcy  Shaw  paid  a 
sum  of  £300  to  Hannah  Louisa  Wood,  a  married  woman,  in  repay- 
mentt  as  she  alleged,  of  a  loan  of  that  amount  made  by  her.  A 
jury  which  was  impannelled  on  the  17th  of  June,  1872,  found  that 
the  money  was  paid  to  Mrs.  Wood  by  way  of  fraudulent  preference, 
and  the  Judge  of  the  County  Court,  sitting  at  Halifax,  made  an 
order  directing  her  to  repay  the  amount  to  the  trustee  in  the 
bankruptcy.  Mrs.  Wood  disobeyed  the  order,  and  the  County 
Court  then  made  an  order,  on  the  application  of  the  trustee,  com- 
mitting Mrs.  Wood  to  prison  for  nine  months,  being  of  opinion 
that  the  case  came  within  the  3rd  clause  of  the  4th  section  of  the 
Debtors  ^<rf,  1869(1). 

(1)  32  &  33  Vict  c  62,  a.  4  :  "  With  "  3.  Default  by  a  trustee  or  person 

the  exceptions  hereinafter  mentioned,  acting    in  a    fiduciary  capacity,  and 

no  person  shall  after  the  commencement  ordered  to  pay  by  a  Court  of  Equity 

of  this  Act  be  arrested  or  imprisoned  any  sum  in  his  possession  or  under  his 

for  making  default  in  payment  of  a  control : 

sum  of  money.  **  Provided  that  no  person  shall  bo 

"  There  shall  be  excepted  from  the  imprisoned  in  any  case  excepted  from 

operation  of  the  above  enactment  *  [then  the  operation  of  th  is  section  for  a  longer 

follow  six  exceptions,  of  which  the  third  period  than  one  yean" 
is  as  follows :— ] 
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1872  reversed  the  order  of  the  Judge  of  the  County  Court ;  and 

Exparu  trustee  under  the  bankruptcy  now  appealed  from  the  decisioi 

"  the  Chief  Judge. 


HOOSON. 

In  re 
Chapmax 
&Shaw. 


Mr.  Bagley,  and  Mr.  W.  Barber,  for  the  Appellant : — 

The  Eespondent  held  the  money  in  a  fiduciary  character  wit 
the  meaning  of  the  4th  section  of  the  Debtors  Act,  1869. 

[The  Lord  Justice  James  : — The  order  on  the  face  of  i1 
wrong,  for  it  is  an  absolute  order  of  committal  for  nine  months 
contempt  of  Court  in  non-payment  of  money.  This  is  a  pe 
sentence.  The  Court  of  Chancery  never  made  an  order  in  t 
form.] 

If  the  order  is  informal  it  may  be  amended.  It  was  meant  tc 
under  the  4th  section,  which  reserves  power  to  commit  foi 
period  not  exceeding  one  year :  Middleton  v.  Chichester  (1).  1 
9th  section  of  the  Debtors  Act,  1869,  provides  that  **  nothing 
this  part  of  the  Act  shall  in  any  way  affect  any  right  or  po\ 
under  the  Bankruptcy  Act,  1869,  to  arrest  or  imprison  any  perso 
This  Act  was  passed  before  the  Bankruptcy  Act,  1869,  but  ( 
sect.  3)  it  is  provided  that  it  shall  not  come  into  operation  till  1 
day  on  which  the  Bankruptcy  Act  comes  into  operation^  Then  i 
Bankruptcy  Act,  1869,  s.  66,  enacts  that  **  every  Judge  of  a  Coi 
of  Bankruptcy  shall,  for  the  purposes  of  this  Act,  in  addition 
their  ordinary  powers  as  a  County  Court  Judge,  have  all  1 
powers  and  jurisdiction  of  a  Judge  of  Her  Majesty's  High  Court 
Chancery."  It  follows,  therefore,  that  the  effect  of  the  9th  secti 
of  the  Debtors  Act  was  to  reserve  to  the  local  Court  of  Bankrnpt 
all  the  powers  of  imprisonment  for  debt  which  the  Court  of  Cha 
eery  had  before  the  Debtors  Act  came  into  operation.  Such 
order  might  have  been  made  by  the  Court  of  Chancery  before  t 
Act. 


Mr.  De  Gex^  Q.C.,  and  Mr.  Ambrose,  for  Mrs.  Wood,  were  n 
called  on. 

(1)  Law  Rep.  6  Ch.  152. 


&  Bhaw. 
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8iB  W.  H.  James,  LJ.  :—  L.  jj. 

I  am  of  opinion  that  this  is  a  very  idle  appeal    The  trustee        }^ 
onght  to  have  been  advised  not  to  insist  on  the  improvident  order     E»faHe 
of  the  County  Court  Jadge.    The  order  of  oommittal  was  such  as 
had  never  been  made  by  the  Oonrt  of  Chancery,  and  was  jostly    Chapmax 
characterized  by  the  Chief  Jadge  as  novel  and  sarprising.    There 
was  no  fiduciary  relation  between  the  bankrupt  and  the  creditors, 
still  less  between  Mrs.  Wood,  who  received  the  money  by  fraudu- 
lent {Mreference,  and  the  restof  the  creditora.    The  order  of  the 
Chief  Judge  was  quite  correct,  and  the  appeal  must  be  dismissed 
with  costs. 

Sib  6.  Hellish,  LJ. : — 

I  am  of  the  same  opinion.  The  only  question  was  as  to  the  con- 
struction of  sect  4  of  the  DMon  Act,  1869.  I  think  it  was  only 
intended  to  reserve  to  the  Court  of  Bankruptcy  all  those  special 
powers  of  imprisonment  which  were  given  to  it  by  the  Bankruptcy 
Act,  1869,  and  that  it  was  not  intended  to  reserve  to  it  a  power  of 
imprisonment  for  debt,  of  which  the  Court  of  Chancery  is  itself 
deprived.  It  would  be  very  surprising  now  that  all  matters  relat- 
ing to  the  estate  of  a  bankrupt  are  tried  in  the  Court  of  Bankruptcy, 
if  the  power  of  imprisonment  for  debt  should  remain  in  all  cases 
in  which  the  creditor  became  a  bankrupt,  though  it  is  abolished  in 
other  cases.  This  is  simply  a  case  of  payment  of  money  by 
fraudulent  preference,  the  remedy  for  which  must  be  enforced  in 
the  ordinary  way. 

Solicitots  for  the  Appellant:  Messrs.  WHUamttm,  BOH,  4t  Co., 
agents  fior  Messrs.  Nonris,  Fooler,  A  England,  Hciifax. 

Soliciton  for  the  Bespondent :  Messrs.  Bower  4k  Cotton,  agents 
fbrMr.JiiU,£a7f/a«. 


votvnL 
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Ex  parte  HUNT.    In  re  HUNT. 

Bankrupiey^Dehtor  Summons — Affidavit  to  prove  Service — Bankruptcy  Ad^ 
1869,  8.  6,  d.  e^Bankruptcy  Bvks,  1870,  r.  63— i>a<e  of  Affidavit. 

A  non-trader  was  adjudicated  bankrupt,  the  act  of  bankruptcy  being  his 
failure  to  comply  with  the  requisitions  of  a  debtor  summons.  When  the 
copies  of  the  petition  for  adjudication  were  .sealed  by  the  Hegistrar,  an  afiB- 
davit  of  service  of  the  debtor  smnmons  was  shewn  to  him,  but  it  had  not 
been  filed,  as  required  by  the  Bule  63  of  the  Bankruptcy  Rules^  1870.  The 
affidavit  was  filed  a  few  days  afterwards,  and  the  adjudication  was  then 
made: — 

Held,  that  although  the  Registrar  ought  to  have  refused  to  seal  the  copies 
of  the  petition  till  the  affidavit  had  been  filed ;  yet  the  Rules  being  merely 
directory,  the  adjudication  was  not  invalidated  by  his  omission  to  do  so. 

The  affidavit  stated  that  the  service  was  made  on  the  "  19th  August 
instant,"  but  it  was  not  sworn  till  September : — 

Meld,  that  the  affidavit  was  sufficient. 

IhIS  was  an  appeal  from  an  adjudication  of  bankruptcy  made  by 
Mr.  Begistrar  Ha?Kti. 

The  bankrupt,  Thomas  Hunt,  was  a  non-trader.  The  act  of 
bankruptcy  alleged  was  the  failure  by  Himt,  for  twenty-one  days, 
to  comply  wilii  the  requisitions  of  a  debtor  summons,  which  was 
issued  against  him  on  the  14th  of  August,  1872,  and  served  on 
the  19th  of  August. 

The  petition  for  adjudication  was  presented  on  the  3rd  of 
October.  At  that  time  an  affidavit  of  service  of  the  summons 
had  been  sworn,  but  had  not  been  filed  in  accordance  with  the 
63rd  rule  of  the  Banhruptey  Bui^,  1870,  which  is  as  follows : 
*'  Service  of  the  summons  or  petition  shall  be  proved  by  affidavit,, 
with  a  sealed  copy  of  the  summons  or  petition  attached,  and 
filed  in  Court  forthwith  after  the  service."  But  the  affidavit  was 
shewn  to  the  Begistrar  when  he  sealed  the  copies  of  the  petition 
for  adjudication  for  service.  The  affidavit  was  filed  on  the  9th  of 
October.  It  stated  that  service  of  the  debtor  summons  was  made 
''  on  the  19th  August  instant ;"  but  it  was  not  sworn  till  the  month 
of  September. 

Mr.  Bueh  Cooper,  for  the  bankrupt,  contended,  first,  that  the 
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eeiTioe  of  the  debtor  sammons  had  not  been  proTod  in  the  manner  L.  JJ. 

prescribed  by  the  Bales,  and  that  the  subsequent  proceedings  were  ^J^ 

-therefore  invalid.    Secondly,  he  argued  that  the  affidavit  itself  Bz  parte 

was  insufficient.    It  was  sworn  in  September,  and  stated  that  the  ^^  ^' 

service  was  made  "on  the  19th  August  instant,"  from  which  it  Hrwr. 
was  uncertain  what  the  real  date  of  the  service  was. 

Mr.  De  Gex,  Q.C^  Mr.  T.  E.  Winshw,  and  Mr.  Brouyh,  for  the 
trustee,  were  not  called  on. 


Sib  W.  M.  James,  L.J. : — 

I  am  of  opinion  that  the  Begistrar  was  quite  right  in  making 
the  adjudication.  It  is,  no  doubt,  important  that  the  rales  should 
be  strictly  observed ;  but,  after  all,  they  are  merely  directory.  The 
6th  section  of  the  Bankruptcy  Ad,  1869,  says  that  an  act  of  bank- 
ruptcy shall  be  committed  by  a  non-trader  when  he  has,  for  the 
tpace  of  three  weeks  succeeding  the  service  of  the  summons, 
neglected  to  pay  the  debt^  or  to  secure  or  to  compound  for  the 
same.  It  says  nothing  about  filing  an  affidavit  of  service.  If  the 
Begistrar  was  satisfied  that  the  summons  had  been  doly  served, 
and  that  the  debtor  had  failed  to  comply  with  it,  there  was  no 
reason  why  he  should  not  make  the  adjudication.  There  are  no 
negative  words  in  the  Bule ;  and  I  cannot  read  it  as  laying  down 
that  if  the  service  is  not  proved  in  that  particular  way,  it  cannot 
be  proved  in  any  other  way. 

Sir  6.  Hellish,  LJ.  : — 

I  am  of  the  same  opinion*  There  is  no  question  that  the 
Appellant  has  committed  an  act  of  bankruptcy  under  the  6th 
section  of  the  Act  of  1869 ;  but  it  is  said  that  the  service  of  the 
summons  has  not  been  properly  proved.  No  doubt  the  63rd  Bule 
says  that  the  service  is  to  be  proved  by  an  affidavit  filed  forthwith; 
and  the  32nd  Bule  shews  why  it  is  to  be  filed  forthwith  ;  because 
the  B^;istrar  ought  to  see  that  a  proper  affidavit  has  been  filed 
•before  he  seals  the  copies  of  the  petition  ibr  adjudication ;  and  in 
this  case,  if  the  Begistrar  had  acted  properly,  he  would  have 
refused  to  seal  the  petition  until  the  affidavit  had  been  filed.    But 
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he  did  not  do  this ;  and  then  afterwards,  before  the  adjadicatioi 
was  made,  the  affidavit  was  put  on  the  file.  There  is  no  real 
question  as  to  the  fact  of  the  seryice.  I  am  of  opinion  that  th< 
Bnles  mnst  be  considered  as  merely  directory.  This  will  no 
amonnt  to  annulling  the  Bules,  for  it  is  the  Registrar's  duty  to  se< 
that  they  are  complied  with. 

I  am  also  of  opinion  that  there  is  no  force  in  the  other  objection 
The  words  ''  August  instant "  can  only  refer  to  August  last  past 
The  appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  Appellant:    Messrs.  Sankey,  Son,  &  Flini 
Ccmterbwry. 
Solicitor  for  the  Bespondent :  Mr.  J,  N.  Mason. 
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Bx  parte  SHEFFIELD.  L.  c. 


Patent— Opponiion — Law  Officer --New  Questions. 

In  opposing  the  grant  of  letters  patent,  the  burden  is  on  the  opponent  to 
shew  that  the  grant  would  be  clearly  wrong. 

Where  the  facts  on  which  the  opponent  relies  were  within  his  knowledge 
when  he  opposed  before  ths  law  o£Bcer,  he  cannot,  when  before  the  Lord 
Chancellor^  raise  a  new  legal  argument  on  these  facts;  nor  can  he  then 
bring  forward  evidence  which  he  might  have  brought  before  the  law  officer. 

James  Sheffield,  on  the  nth  of  May,  I872,  applied  for  a 
patent  for  an  improyement  in  famaces  for  melting  glass,  and  left 
with  his  Petition  a  complete  specification  of  his  invention. 

On  the  Slst  of  May  he  gave  notice  of  his  intention  to  proceed. 
Objections  were  lodged  by  A.  C.  Stevenson,  who  had,  on  the  22nd 
of  March,  1872,  applied  for  letters  patent  and  left  a  provisional 
specification  of  a  similar  invention.  The  objections  were  :  That 
Sheffield  was  not  the  first  and  true  inventor ;  that  the  invention 
was  in  part  substantially  the  same  as  that  of  Stevenson;  and  that 
the  application  was  in  fraud  of  the  rights  of  Stevenson.  Sheffield 
also  lodged  objections  to  Stevenson^ s  patent. 

Both  sets  of  objections  were  argued  before  the  Attorney-General. 
Stevenson  appeared  to  have  then  relied  principally  on  evidence  that 
Sheffield  took  his  invention  from  Stevenson,  and  that  the  statements 
o{  Sheffield  on  the  subject  were  false.  The  Attorney-General  dis- 
inissed  Stevenson  s  objections,  and  ordered  him  to  pay  the  costs. 

On  the  2l8t  of  August  a  warrant  for  sealing  Sheffield! s  patent 
was  made,  and  on  the  26th  of  August  Stevenson  filed  objections  to 
the  sealing,  one  of  which  was  that  the  invention  had  been  pre- 
viously in  use. 

On  the  10th  of  September  Sheffield  presented  a  Petition  that 
letters  patent  for  his  inventloii  might  be  sealed.  Stevenson  then 
applied  to  the  Attorney-General  for  a  rehearing,  which  was  at  first 
refused  but  afterwards  granted  by  the  Attorney-General.  The 
case  was  re-heard  before  him  on  the  7th  of  October,  when  he  refused 
to  alter  his  decision,  and  ordered  the  opponent  to  pay  the  costs. 
There  was  a  dispute  whether  the  Attorney-General  then  entered 
into  the  merits  and  had  read  further  evidence  ofifered  by  Stevenson, 
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or  considered  that  a  complete  specification  was  a  bar  to  any  oppc 
sition. 
Sheffield's  Petition  now  came  on  to  be  heard. 

Mr.  Aston,  Q.C.,  and  Mr.  Lawson,  for  the  Petitioner : — 

It  is  clear  that  there  can  be  no  opposition  on  facts  which  hay 
already  been  placed  before  the  Attorney-General:  Re  Simf 
son  (1).  There  is  some  new  evidence;  but  it  is  only  to  the  faci 
previously  stated.  If  a  prima  facie  case  for  a  patent  is  made  ou 
the  patent  will  be  granted.  In  re  Vincent's  Patent  (2)  shews  tht 
the  Lord  Chancellor  will  not  interfere  with  the  decision  of  th 
law  officer  unless  fraud  or  surprise  is  shewn.  If  this  point  : 
decided  in  our  favour,  we  need  not  go  into  the  evidence. 

Mr.  Kay,  Q.C.,  and  Mr.  Macrory,  for  Stevenson  : — 

We  do  not  intend  to  argue  the  points  which  were  decided  by  th 
Attorney-General,  but  we  say  that  the  evidence  shews  a  pric 
publication  of  the  patent.  On  this  point  we  propose  to  offer  ne 
evidence  which  could  not  have  been  given  before. 

[The  Lord  Chancellor  : — I  cannot  allow  objections  founded  o 
known  facts  to  be  for  the  first  time  raised  at  this  stage  of  the  pre 
ceedings.] 

The  Attorney-General  on  the  rehearing  thought  that  the  com 
plete  specification  was  a  bar  to  our  obtaining  a  patent,  and  did  nc 
go  into  the  other  questions. 

[The  Lord  Chancellor  : — I  must  consider  that  the  Attorney 
General  looked  at  the  evidence.  If  he  had  decided  on  that  tecl 
nical  point  he  would  not  have  made  Stevenson  pay  the  costs.] 

If  this  was  an  appeal  from  the  Attorney-General  it  would  I 
competent  to  either  side  to  raise  new  questions  on  the  facts.  Thai 
is  no  rule  that  such  questions  shall  not  be  raised  in  patent  casef 
and  it  would  not  be  right  to  establish  such  a  rule.  Stevenson  ma 
be  quite  right,  and  ought  not  to  be  subjected  to  the  expense  of  di: 
puting  the  validity  of  a  patent. 

But  this  is  not  an  appeal.    We  oppose  at  a  different  stage  an 


(1)  21  L.  T.  (O.S.)  81. 


(2)  Law  Rep.  2  Ch.  341. 
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OB  different  groimdB,  and  we  may  bring  in  new  evidence.  The  onl j  Lw  C. 
question  is  whether  the  patent  is  good,  and  that  ought  to  be  1872 
decided  now.  £b  parte 

SlUUFlBtDi. 

[The  Lord  Chancellob  : — ^The  Court  nerer  decides  that  ques-        

tioD,  but  merely  decides  whether  the  applicant  can  be  allowed  to 
proceed.] 

In  In  re  Bmaeffs  Paieni  (1),  and  Be  AdanMm'$  PatmU  (2),  the 
Laid  Chancellor  considered  himself  bound  to  decide  on  the  validity. 
Even  where  there  had  been  no  opposition  before  the  Attomey- 
General,  <^po6ition  to  sealing  has  been  allowed :  Ex  parte  Man- 
teoMx  (3).  Your  Lordship  must  either  decide  this  question  or 
refer  it  back  to  the  law  officer. 

LOBD  SEI.BOBHS,  L.C : — 

It  appears  to  me  that  the  whole  facts  upon  which  the  opposition 
to  this  patent  is  founded  were  perfectly  and  fully  within  the  know- 
ledge of  8Unen$on^  who  opposed  actively  before  the  Attomey- 
Geueral,  and  who  took  his  own  course  in  that  opposition.  I  am, 
therefore,  not  prepared  to  allow  the  case  to  be  reargued  upon  the 
l^al  effect  of  those  facts  when  presented  in  a  somewhat  different 
point  of  view  from  that  in  which  they  appear  to  have  been  pre- 
sented to  the  Attomey-GeneraL  If  that  were  to  be  pennitted,  the 
consequence  would  be,  that  the  preliminary  inquiry  before  the 
Attomey-Greneral  would  be  attacked  in  every  case ;  and  the  whole 
matter  which  it  is  his  proper  business  to  investigate  would  be 
opened  and  gone  into  de  novo. 

Now  that  is  not  a  practice  which  has  ever  been  followed,  or 
which,  as  fSeur  as  I  can  see,  was  in  the  contemplation  of  the  Legisla- 
ture. If  parties  having  full  knowledge  of  the  facts,  and  taking 
their  own  course  in  their  manner  of  using  the  materials  within 
their  knowledge,  either  do  not  raise  before  the  Attorney-General  a 
particular  argument  upon  the  facts,  or  do  not  bring  forward  all  the 
evidence  bearing  on  those  facts  and  then  at  their  command,  they, 
in  my  judgment,  are  not  entitled  to  the  indulgence  of  having  the 
matter  remitted  back  to  the  Attorney-General,  nor  haye  they  any 

(1)  2  De  G.  &  J.  13a  (2)  6  D.  M.  ft  G.  420. 

(3)  Law  Bep.  6  Ch.  518. 
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right  to  call  upon  the  Lord  Chancellor  to  discharge  in  that  respec 
the  office  of  the  Attorney-General. 

It  has  been  often  said,  and  I  think  justly  said,  that  in  all  thee 
cases  the  whole  burden  is  upon  the  ^opponent,  who  has  to  she 
that  he  has  so  clear  a  case  as  to  make  it  right  to  do  that  wliich, 
wrongly  done,  would,  so  far  as  relates  to  the  patentee,  be  irr< 
parable,  but  which,  if  left  undone,  would  not  inflict  upon  tl 
opponent  any  irreparable  injury.  No  doubt  new  facts  might  rail 
a  totally  different  question,  but  to  offer  new  ai^uments  upon  tl 
old  facts,  in  order  to  bring  the  Lord  Chancellor  to  the  conclusic 
that  the  case  is  so  dear  as  to  make  it  right  to  shut  out  the  patent( 
for  ever  by  refusing  to  seal  his  patent,  would  really  be  a  hopele 
task;  and  in  my  judgment  it  would  be  a  very  unwise  thing, 
any  encouragement  whatever  were  given  to  such  a  course  of  pra 
tice.  None  of  my  predecessors,  as  £tr  as  I  am  aware,  have  ev< 
done  so,  and  it  is  evident  that  in  the  case  of  Ex  parte  Maneeaux  ( 
the  Lord  Chancellor  was  of  opinion  that  when  an  objection  ha 
not  been  brought  before  the  Attorney-General,  the  proper  coutf 
if  there  was  a  case  for  any  indulgence,  was,  not  for  the  Lord  Chai 
cellor  to  discharge  liie  Attorney-General's  office,  but  for  the  Loj 
Chancellor,  as  a  matter  of  indulgence,  and  upon  terms,  to  refer 
back  for  ther  Attorney-General's  decision. 

Now  in  this  case  the  whole  matter  was  fully  gone  into  by  tl 
Attorney-General.  He  gave  a  considered  judgment  upon  the  case  i 
it  had  been  presented  to  him.  [His  Lordship  then  stated  the  furth( 
proceedings.]  In  that  state  of  circumstances,  to  refer  the  nuitt^ 
back  to  the  Attorney-General  would,  I  think,  be  to  expresH  a  doul 
which  I  do  not  feel,  as  to  his  having  properly  exercised  tl 
authority  given  to  him,  or  as  to  his  having  properly  discharge 
his  duty. 

On  the  whole,  it  seems  to  me  that  the  usual  course  must  in  th 
case  be  followed.  The  patent  must  be  sealed;  and  then,  if  H 
Kay^a  client  is  really  able  to  establish  the  fact  that  there  was 
prior  publication  and  user  of  this  same  identical  invention,  or  an 
material  parts  of  it,  before  the  application  for  the  patent  was  mad 
of  course  he  will  be  entitled  to  raise  all  such  questions  at  law. 

I  am  afraid  I  must  give  to  the  Petitioner  the  costs  of  this  applic 
(1)  Law  Rep.  5  Ch.  6ia 
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tios.    I  say  ''  I  am  afraid  "  because  in  cases  of  this  sort  the  real       L.  c. 
merits  of  the  patent  cannot  be  ascertained ;  and  it  may  possibly       1872 

be  the  case  that  an  opponent  has  a  perfectly  good  case  to  be  ex  parte 

made  at  the  proper  place  and  at  the  proper  time.    However,  I  S™™lD' 
must  give  the  costs. 

Solicitor  for  the  Petitioner :  Mr.  /.  JET.  Johnson. 

Solicitors  for  the  Opponent :  Messrs.  Bridows  &  Oarpmael.    * 


LONDON  AND  SOUTH  WESTERN  RAILWAY  COMPANY       l.  c. 

V.  JAMES.  ' 


[1872    L.    99.] 

Shipownen — Carrtert — LimUaium  of  LiahUity — Injunction — 17  &  18  Viet, 
c  104,  i.  514—25  A  26  Viet.  e.  63,  $.  54. 

A  railway  oompaDy  carrying  passengers  and  goods  partly  by  railway  and 
partly  by  their  own  ships,  is  entitled  to  the  limitation  on  the  liability  of 
shipownerB  imposed  by  the  Merchant  Shipping  Acts. 

A  railway  company,  known  to  be  also  ^ipowners,  contracted  to  carry  pas- 
aengen  ai)d  goods  from  London  to  Ouemsey.  The  passengers  and  goods  were 
taken  by  railway  from  London  to  Southampton^  and  were  there  put  on  board 
a  ahip  which  belonged  to  the  company.  The  ship,  on  her  way  to  Ouemsey^ 
•came  into  coUiaion  with  another  ship  and  sank,  with  several  of  the  passengers 
and  all  the  goods.  Actions  were  brought  against  the  company  by  surviving 
paasengprs  for  loss  of  luggage  and  for  delay,  by  shippers  of  goods  for  loss  of 
goods,  and  by  the  administrators  of  lost  passengers  for  damages : — 

Eddf  that,  as  to  all  the  dami^ea  (except  those  for  delay),  the  liability  of 
the  oompaay  was,  by  thelDerchant  Shipping  Acts,  limited  to  the  amount  of  £15 
per  ton  on  the  tonnage  of  the  ahip ;  that  the  amount  so  payable  should  be 
distribated  by  the  Court  of  Chancery,  and  that  all  the  actions  against  the  rail- 
way company  (exc$ept  those  for  delay)  should  be  restrained. 

Older  of  ti\e  Master  of  the  Bolls  varied. 

IHE  London  and  South  Western  BaUway  Comjpany^  the  Plaintiffs 
in  this  soity  were  by  Act  of  Parliament  empowered  to  own  steam- 
Tesselsy  and  to  nm  them  between  Southampton  and  Guermetf  and 
Jertey.  Ever  since  the  year  1848  the  company  bad  accordingly 
ran  their  steam-yessels,  and  had  carried  by  them  passengers,  goods, 
•&C.J  the  steam-vessels  being  called  by  the  company  and  known  as 
the  Boyal  Hail  Steam  Ships.    The  company  had  during  this  time 
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been  in  the  habit  of  advertising  the  times  and  places  of  departnn 
of  these  steam-vessels,  and  had  in  the  usaal  manner  advertisec 
that  they  would,  throughout  the  month  of  March,  1870,  run  t 
^^So^^  ^^^  steam-vessel  every  day  from  Southampton  to  G-uemsey  and  Jersey 
WiBTEBN  During  that  month  they  issued  tickets  to  persons  booking  fron 
V.  London  to  (Guernsey  or  Jersey.  These  tickets  ran,  "  Royal  Mail— 
1^*"  Waterloo  to  Guernsey  or  Jersey,  via  Southampton^*  and  stated  tha 
the  ticket  was  issued  subject  to  the  bye-laws,  conditions,  and  rule 
of  the  company.  They  also  took  goods  and  merchandise,  subjec 
to  the  bye-laws,  one  of  which  was,  ^'  That  in  respect  to  any  animak 
luggage,  or  goods  booked  through  by  them  or  their  agents  fo 
conveyance  partly  by  railway  and  partly  by  sea,  and  partly  b] 
canal  and  partly  by  sea,  the  company  shall  be  exempted  fron 
liability  for  any  loss  or  damage  which  may  arise  during  the  carriag< 
of  any  such  animals,  luggage,  or  goods,  from  the  act  of  God,  th< 
Queen  s  enemies,  fire,  accident  from  machinery,  boilers*  and  steam 
and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers 
and  navigation  of  whatever  nature  and  kind  soever,  in  the  sam< 
manner  as  if  the  company  had  signed  and  delivered  to  the  con 
signor  a  bill  of  lading  containing  such  conditions." 

One  of  the  steam-vessels  owned  by  the  company  was  called  th< 
Normandy,  and  on  the  16th  of  March,  1870,  she  left  Southamptoi 
for  Guernsey  and  Jersey  with  a  cargo  and  about  thirty  passengers 
On  the  morning  of  the  day  following  she  dame  into  collision  witl 
another  steam-vessel  called  the  Mary,  and  soon  afterwards  sank 
Many  of  the  passengers,  with  their  luggage  and  effects,  and  al! 
the  cargo  of  the  Normandy  were  lost ;  and  in  cross-suits  betweei 
the  owners  of  the  two  vessels,  the  High  Court  of  Admiralty  helc 
the  Normandy  alone  to  blame  for  the  collision. 

Several  actions  were  commenced  against  the  company ;  some  bj 
passengers  for  loss  of  luggage,  injury,  and  delay;  some  undei 
Lord  CampbelVs  Act,  by  the  administrators  of  passengers  lost;-  and 
some  by  consignors  of  goods  lost.  It  appeared  that  in  all  the 
cases  the  passengers  and  goods  had  been  booked  in  London,  had 
been  brought  by  the  railway  to  Southampton,  and  had  there  gone 
or  been  put  on  board  the  Normandy. 

The  Bigh  Court  of  Admiralty,  in  a  cause  of  limitation  of  liability 
instituted  by  the  company,  made  an  order  restraining  all  the 
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actions  on  payment  by  the  company  into  Court  of  the  sum  of       L.C, 
£6376  (being  at  the  rate  of  £15  a  ton  on  the  gross  tonnage  of  the 
Normandy)  and  interest.      On  the  27th  of  January,  1872,  the 
Court  of  Exchequer,  in  the  case  of  one  John  James,  wlio  had  ^^^^h^^ 
commenced  an  action  against  the  company,  adjudged  that  a  writ    Westfjin 
of  prohibition  should  go  to  prohibit  tlie  Judge  of  the  Court  of         v. 
Admiralty  from  enforcing  his  injunction ;  and  this  judgment  was,        ^^' 
on  the  21st  of  June,  1872,  afiSrmed  by  the  Court  of  Exchequer 
Chamber  (1). 

This  judgment  left  the  persons  who  had  brought  actions^  or  in- 
tended to  bring  actions  against  the  company  in  respect  of  the 
collision,  at  liberty  to  proceed  at  law  against  the  company.  The 
company  thereupon  filed  the  bill  in  this  suit  against  the  owner  of 
the  Mary  and  against  several  persons  who  had  commenced  or 
threatened  to  bring  actions  against  the  company,  stating  the  facts 
as  above  stated,  and  stating  that  the  collision  occurred  without 
the  actual  fault  or  privity  of  the  company ;  that  the  company,  as 
owners  of  the  Normandy,  were  entitled  to  such  limitation  of  lia- 
bility as  in  that  behalf  provided  by  the  Merchant  Shipping  Act, 
1854,  and  the  Amendment  Act,  1862 ;  that  the  company  admitted, 
for  the  purposes  of  this  suit,  their  liability  to  the  extent  and  in  the 
manner  mentioned  in  the  Acts  as  above  mentioned,  and  were 
willing  to  pay  into  Court  £15  a  ton  on  the  gross  tonnage  of  the 
Normandy,  and  interest  on  that  sum.  And  the  bill  prayed  a 
declaration  that  the  company,  as  owners  of  the  Normandy,  were 
entitled  to  the  benefit  of  the  limitation  of  liability  under  the 
Merchant  Shipping  Acts;  that  the  losses  and  damage  in  respect  of 
which  the  Plaintiffs  were  answerable  might  be  determined  as  the 
Court  should  direct ;  and  that  the  Defendants  might  be  restrained 
from  proceeding  in  their  suits  or  actions  against  the  company. 

The  company  moved  before  the  Master  of  the  Bolls  for  an  injunc- 
tion. Some  only  of  the  Defendants  were  served — James,  who 
ckdmed  damages  for  loss  of  luggage  and  delay,  and  who  denied 
that  he  had  any  notice  of  the  bye-law  or  of  what  vessel  he  was  to 
go  by ;  Messrs.  MUbum  and  their  trostee  in  bankruptcy,  who 
claimed  damages  for  loss  of  merchandise  sent ;  and  Mrs.  Jaehson, 
whose  husband  had  been  lost,  and  who,  as  administratrix  of  her 
(1)  Law  Bep.  7  Ex.  287. 
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husband,  claimed,  under  Lord  Campbeirs  Act,  damages  for  the  los^ 
and  also  for  the  loss  of  350  sovereigns  which  her  husband  was  sai 
to  have  had  with  him.  The  company  had  allowed  judgment  in  a 
these  cases  to  go  by  default,  but  the  damages  had  not  been  assessec 
The  Master  of  the  Bolls  granted  an  injunction  against  all  th 
Defendants  except  Jamea ;  those  Defendants  being  at  liberty  1 
have  their  damages  assessed  but  not  to  levy  them  (1). 


•  (1)  1872.  July  15. 

Lord  Bomillt,  M.R.,  after  stating 
the  facts  of  the  case,  continued : — 

In  this  case  several  important  ques- 
tions have  to  be  considered.  It  must 
be  borne  in  mind  that  the  railway 
company,  besides  being  owners  of  the 
vessel,  entered  into  a  special  contract 
with  Mr.  James^  which  is  wholly  inde- 
pendent of  the  question  of  maritime 
law.  They  themselves  fill  a  double 
character:  they  are  carriers  by  land, 
and  they  are  at  the  same  time  owners 
of  the  ship  Normandy;  and  in  my 
opinion  these  two  characters  must  be 
kept  quite  distinct. 

With  respect  to  all  actions  brought 
against  the  owners  of  the  ship  for  loss 
sustained  by  mismanagement  of  the  ship, 
the  total  loss  is  limited  to  £15  per  ton. 
And  in  the  case  of  Olaholm  v.  Barker 
(34  Beav.  305)  I  held,  and  the  Lord 
Justices  affirmed  the  decision  (Law 
Rep.  1  Ch.  223),  that  this  limitation 
was  extended  to  any  action  brought 
under  Lard  Can^btirs  Act  for  the 
loss  of  life  caused  by  the  mismanage- 
ment of  the  ship.  This,  therefore, 
would  cover  the  case  of  Mrs.  Jack* 
ton  so  far  as  regards  the  damages  in 
respect  of  the  loss  of  her  husband. 
"Whether  it  would  cover  the  £350 
which  he  had  with  him  is  open  to 
another  question,  which  I  will  presently 
mention.  It  also,  of  course,  includes 
the  loss  of  goods  in  i:espect  of  which 
Messrs.  Milbum  and  their  trustee 
have  made  a  claim,  because  this  was  a 
damage  occasioned  by  the  .loss  of  the 


vessel  itself.  It  will  also  include  tl 
loss  sustained  by  the  owners  of  tl 
Mary.  Whether  it  includes  the  claij 
of  the  Defendant  James  appears  to  n 
to  depend  on  these  considerations.  £ 
sues  the  railway  company  on  a  speci 
contract,  which  he  says  was  brokei 
whereby  he  has  sustained  a  loss  qui 
distinct  from  any  damage  for  whic 
the  owners  of  the  ship  may  be  liabL 
An  action  would  lie  against  them,  su] 
posing  they  were  not  the  owners  of  tl 
ship :  and  in  that  case  I  have  to  consid 
whether  they  could  claim  the  benefit  oh 
enactment  applying  only  to  the  owne 
of  the  ship,  and  aver  that  the  Flainti 
who  sued  them  at  law  had  his  remed 
against  the  owners  of  the  ship  for  tl 
loss  sustained,  and  therefore  could  n< 
sue  the  company.  I  can  easily  suppoi 
that  two  actions  for  different  mattei 
might  in  that  case  be  against  differei: 
persons.  Suppose  that  the  oom|)an 
contract  to  carry  goods  to  Guernsey 
and  that  they  fail  to  do  so  by  reason  < 
the  loss  of  a  vessel  in  which  they  ha^ 
no  share,  and  with  the  management  < 
of  which  they  have  nothing  to  do- 
suppose  that  by  the  same  vessel  tli 
father  of  the  consignor  of  the  goods  ; 
drowned,  and  that  the  consignor  bringi 
imder  Lord  CampbelTs  Ad,  an  actio 
against  the  owners  of  the  vessel  for  th 
loss  sustained  by  him  by  the  death  ( 
his  father — ^would  this  stop  his  sui 
against  the  company  ?  I  am  of  opinio 
that  it  would  not.  Nor  if  they  wei 
owners  of  the  ship  could  they  merg 
both  actions  together,  and  say  thai 
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having  an  interest  in  the  ship,  tbe  Act 
limits  the  liability  upon  both  losses  to 
tbe  £15  per  ton.  Their  character  as 
Defendants  to  the  action  for  breach 
of  contract  ia  distinct  from  that  of 
shipowners;  and  if  Jamn  had  the 
option  of  soing  whichever  he  pleased, 
and  elects  to  sue  them  as  a  railway 
company,  the  hct  of  their  filling  both 
characters  does  not  give  them  a  better 
right,  and  theyiire  not  able  to  contend 
that  their  liability  is  limited  to  the 
£15  per  ton. 

This  also  ruses  the  question,  whether 
they  had  given  him  notice  that  they 
were  not  to  be  liable  for  any  damage 
by  sea.  Norw  I  am  of  opinion  that  this 
notice  rather  applies  to  a  case  where 
they  are  not  the  owners  of  the  vessel, 
than  to  one  where  they  are  tbe  owners 
of  the  vfssel ;  and  that  if  a  person  takes 
another  vessel  the  railway  company 
does  not  undertake  that  their  contract 
fhall  govern  the  conveyance  by  tbe 
vessel  over  which  they  have  no  control, 
sod  that  it  would  be  difficult  to  say 
that  this  notice  applied  to  the  vessel  of 
which  they  are  the  owners. 

But^  however  this  may  be^  I  am  of 
opinion  that  no  snob  notice  was  given  to 
Mr.  James,  and  it  docs  not  appear  that 
any  speciea  of  information  was  given 
to  him  that  the  railway  company  re- 
fused to  be  liable  for  any  loraes  sus- 
tained by  sea. 

With  respect  to  Krs.  J€Lck$on  this 
question  also  arises :  Her  husband,  as 
I  understaad,  carried  850  sovereigns, 
and  she  claims  this  as  against  the  com- 
pany. The  company  say  that,  as 
regards  the  carriage  of  gold,  they,  by 
their  bye-laws,  are  not  answerable 
ttukas  the  osrriage  of  the  gold  is  given 


losdov  ahd 

South 

notice  of  to  the  company,  and  the  proper  rJJJJSt^ 
insurance  is  paid.  In  this  easel  am  not  v. 

at  all  clear  whether  notice  of  this  bye-  Jamkb. 
law  was  given  or  not.  I  have  no  ^"~ 
evidence  at  all  on  tbe  subject,  or  how 
tins  notice  was  given,  whether  it  is  one 
of  those  bye-laws  which  is  printed  and 
given  notice  of  to  everybody;  and 
therefore  I  wish  to  keep  that  as  a 
separate  and  distinct  matter. 

With  respect  to  the  action  of  Mr. 
JameSy  I  am  of  opinion  that  it  should 
be  settled  at  once;  and  I  am  of  opinion 
that  the  limitation  under  the  Merchant 
Shipping  Ad  does  not  bind  him,  and 
that  he  is  at  liberty  to-sue  the  railway 
company  under  a  separate  and  distinct 
contract,  and  therefore  as  reg^irds  him 
I  shall  refuse  the  motion  with  costs ; 
but  as  regards  all  the  othen  I  shall 
grant  an  injunction  to  restrain  the 
levying  of  execution ;  but  I  think  it 
would  be  shorter  and  more  simple  if 
the  amount  of  damages  in  each  case 
were  ascertained  at  law  instead  of  in 
Chamben. 

1  propose,  therefore,  to  stay  the  exe^ 
cution  of  the  judgment,  that  is  to  say, 
the  levying  of  the  damages,  until  I 
have  ascertained  what  is  the  amount  of 
the  claims  against  the  fund,  and  to 
restrain  any  other  actions.  The  costs  of 
the  Defendants,  except  Jamn,  will  be 
costs  in  the  cause.  I  have  never  known 
whether  it  was  determined  that  the 
amount  to  be  divided  is  to  be  divided 
with  reference  to  the  debt  alone  or  to 
the  debt  connected  with  the  costs.  That 
is  a  question  which  will  arise  hereafter, 
and  I  wish  the  amount  of  Mrs.  Jack' 
ion^s  damages  to  be  ascertained  inde- 
pendently of  the  sovereigns  which  her 
husband  carried.  In  other  req^ects^  the 
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Sir  jB.  Baggallay,  Q.C.,  Mr.  C.  W.  Wood,  Q-C,  and  Mr.  Loa 
Wehb,  for  the  company  : — 

There  are  two  questions  on  this  appeal,  one  as  to  the  case 
James,  the  other  general,  whether  the  Defendants  ought  not 
prosecute  their  claims  in  this  Court  instead  of  going  to  a  ju; 
The  damages  to  be  paid  are  limited  by  the  Merchant  Shipping  A 
1854  (17  &  18  Vict.  c.  104),  and  the  Amendment  Act,  1862  (25 
26  Yict.  c.  63).  Limitations  were  created  by  the  first  Act,  sects.  5( 
504,  and  505,  and  jurisdiction  was  given  to  this  Court  by  se 
514  (1).  The  present  limitations  are  contained  in  the  Act  of  18( 
8.  54  (2),  sects.  504  and  505  of  the  former  Act  being  repealed. 


oofits  of  the  motion  will  be  costs  in  the 
cause,  and  of  course  there  will  be  no 
injunction  against  the  other  Defendants 
who  have  not  appeared,  and  have  not 
been  served. 

(1)  Sect.514  of  17 &  18  Vict. c.  104, is 
as  follows : — In  cases  where  any  liability 
has  been,  or  is  alleged  to  have  been,  in- 
curred by  any  owner  in  respect  of  loss 
of  life,  personal  injury,  or  loss  of  or 
damage  to  ships,  boats,  or  goods,  and 
several  claims  are  made  or  apprehended 
in  respect  of  such  liability,  then,  sub- 
ject to  the  right  hereinbefore  given  to 
the  Board  of  Trade  of  recovering  dam- 
ages in  the  United  Kingdom  in  respect 
of  loss  of  life  or  personal  injury,  it 
shall  be  lawful  in  England  or  Ireland 
.  for  the  High  Ck>urt  of  Chancery,  and  in 
ScoUand  for  the  Court  of  Session,  and 
in  any  British  possession,  for  any  com- 
petent Court,  to  entertHin  proceedings 
at  the  suit  of  any  owner  for  the  purpose 
of  determining  the  amount  of  such  lia- 
bility, subject  as  aforesaid,  and  for  the 
distribution  of  such  amount  rateably 
amongst  the  several  claimants,  with 
power  for  any  such  Court  to  stop  all 
actions  and  suits  pending  in  any  other 
Court  in  relation  to  the  same  subject- 
matter;  and  any  pi-oceeding  enter- 
tained by  such  Court  of  Chancery  or 
Court  of  Session,  or  other  competent 


Court,  may  be  conducted  in  such  mf 
ner  and  subject  to  such  r^ulations 
to  making  any  persons  interested  part 
to  the  same,  and  as  to  the  exclusion 
any  claimants  who  do  not  come 
within  a  certain  time,  and  as  to  i 
quiring  security  from  the  owner,  a 
as  to  payment  of  costs,  as  the  Coc 
thinks  just. 

(2)  Sect.  64  of  25  &  26  Vict  c  63, 
as  follows: — The  owners  of  any  shi 
whether  British  or  foreign,  shall  not, 
cases  where  all  or  any  of  the  foUowii 
events  occur  without  their  actual  fai 
or  privity,  that  is  to  say, 

(1.)  Where  any  loss  of  life  or  pe 
sonal  injury  is  caused  to  ai 
person  being  carried  in  am 
ship; 
(2.)  Where  any  damage  or  loss 
caused  to  any  goods,  me 
chandise,  or  other  tbiu^ 
whatsoever  on  board  sd 
such,  ship ; 
(3.)  Where  any  loss  of  life  or  pei 
sonal  injury  is,  by  reason  ( 
the  improper  navigation  ( 
such  ship  as  aforesaid,  cause 
to  any  person  carried  in  an: 
other  ship  or  boat ; 
(4.)  Where  any  loss  or  damage  ii 
by  reason  of  the  imprope 
navigation  of  such  ship  a 
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We  ear  that  Jamn  took  his  ticket  for  a  journey  partly  by        L.a 
land  and  partly  by  sea,  and  we  contend  that  the  contract  is  what 


1S7S 


has  been  called  di?isible,  so  that  as  to  the  sea  portion  his  rights 

came  under  those  Acts.    The  converse  was  decided  in  Pianeiani  ^^^J^^ 


T.  Londom  and  Sauih  Western  BaUway  Company  (1) ;  Le  Conleur  ^> 
T.  Land&n  and  South  Western  BaHway  Company  (2).  Bat  it  is  •. 
not  qnite  accurate  to  say  that  the  contract  is  divisible,  and  the  ^""^ 
true  reason  of  the  decisions  was  that  the  company  were  carriers  by 
land  and  carriers  by  sea  also.  No  doubt  difficult  cases  might  arise 
jxfoa  these  Ada,  or  might  be  put,  but  there  is  no  difficulty  about 
this.  The  company  have  power  to  carry  by  land  and  to  carry 
by  sea  under  the  laws  applicable  to  eaclu 

Then  as  to  the  general  question  :  Assuming  the  liability  of  the 
company  to  be  limited,  it  will  be  very  inconyenient  to  allow  these 
dsimants  to  prosecute  their  claims  separately  at  law.  The  com* 
pany  will  be  the  Defendant  in  each  case,  and  will  have  no  interest 
in  keeping  down  the  damages,  which  will  only  affect  the  other 
claimants.  M^oreover,  if  necessary,  the  Court  may  direct  any  case 
to  be  tried  before  a  jary.  Lord  CampbetTs  Act  (9  &  10  Yict  c.  93) 
does  not  make  the  decision  of  a  jury  necessary.  As  to  the  mer> 
chandise  lost,  it  was  not  necessary  to  pat  on  the  ticket  or  to  make 
any  special  contract  that  the  company  claimed  the  benefit  of  the 
Merchant  Shipping  Acts:  Baxendale  t.  Great  Eastern BaHtoatf 
Company  (3).  Still  we  say  that  the  Defendants  must  be  taken  to 
have  had  notice  of  the  ownership  of  the  vessel  and  of  the  terms 
under  which  the  company  were  carriers. 


aforesaid,  caused  to  any  other  loss  or  damage  to  ships,  goods,  mer- 
ship  or  boat,  or  to  any  goods,  chaodise,  or  other  things,  whether  there 
merchaDdise,  or  other  things  be  in  addition  loss  of  life  or  perscMial 
whatsoeTer    on    board   any  injury  or  not,  to  an  aggregate  amount 
other  ship  or  boat ;  exceeding  eight  pounds  for  each  ton  of 
he  answerable  in  damages  in  respect  of  tlxe  diip*8  tonnage ;  such  tonnage  to  be 
loss  of  life  or  personal  injury,  either  the  registered  tonnage  in  the  case  of 
tlone  or  together  with  loss  or  damage  sailing  ships,  and  in  the  case  of  steam- 
to  ships,  boata^  goods,  merchandise,  or  ships  the  gross  tonnage  without  deduo- 
other  things,  to  an  aggregate  amount  tion  on  account  of  engine  room, 
exceeding  fifteen  pounds  for  each  ton  of  (1)  18  C.  B.  226. 
their  ship's  tomu^ ;  nor  in  respect  of  (2)  Law  Rep.  1  Q.  B.  54. 
(3)  Law  Bep.  4  Q.  R  24i. 
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James : — 


Our  client  brings  his  action  for  breach  of  contract  simply*;  ti 
South       company  have  admitted  this,  and  they  have  suffered  judgment 
j?ailS^t"co.  S^  ^y  default.    The  limitations  of  the  Merchant  Shipping  Acts  < 

-  ^'         not,  therefore,  apply.    K  any  one  contracts  to  carry  me,  and  hir 

a  vessel  in  which  part  of  the  journey  is  performed,  and  in  whi< 

I  am  injured,  my  damages  are  not  to  be  limited.  My  damag 
are  not  recoverable  under  the  Merchant  Shipping  Acts,  and  th 
Court  ought  not  to  interfere.  At  all  events,  as  to  the  delay,  tl 
action  at  law  cannot  be  affected  by  any  limitation.  I  have  nothii 
to  do  with  the  other  persons  damaged.  Is  each  of  us  to  be  allows 
to  contest  the  claim  of  each  of  the  others  ?  Who  is  to  pay  tl 
costs?  It  is  not  admitted  that  the  company  will  pay  them.  He 
can  damages  be  assessed,  having  regard  to  the  claims  of  others  ? 
the  vessel  had  belonged  to  some  one  else,  how  would  it  be  ?  If  tl 
theory  of  the  Plaintiffs  is  correct,  strange  consequences  wod 
follow,  and  it  would  make  a  great  difference  if  a  earner  sen< 
goods  by  water  instead  of  by  land.  The  limitations  of  the  Me 
chant  Shipping  Act  apply  only  to  a  shipowner.  An  underwritei 
liability  is  clearly  not  so  limited.  Suppose  that  the  company  ha 
entered  into  a  contract  of  insurance  as  to  these  goods,  then  the 
liability  as  insurers  would  not  be  limited.  The  company  ha^ 
contracted  as  common  carriers,  and  have  rights  and  liabilities  i 
such.  If  the  passenger  had  paid  his  fare  separately  on  board  tl 
steam-vessel  the  case  might  be  different,  as  he  would  then  kno 
that  he  was  contracting  with  the  shipowner.  If  another  railwa 
company  had  issued  the  ticket,  that  company  would  clearly  I 
liable  :  WUby  v.  West  Cornwall  Railway  Company  (I). 

Mr.  Baihursi,  for  Messrs.  Milburn,  consignors  of  goods,  who  ha 
become  bankrupt,  objected  to  being  made  parties. 

Mr.  B.  Boberis,  for  a  partner  with  Messrs.  MUbum. 

Mr.  Oppenheim,  for  Mrs.  JacJcson,  claimed  the  right  of  having  tl 
damages  assessed  by  a  jury,  and  contended  that  the  case  did  m 
come  under  the  Merchant  Shipping  Acts :  Smith  v.  Brown  (2). 
(1)  27  L.  J.  (Ex.)  181.  (2)  Law  Rep.  6  Q.  B.  729. 
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I 
Hr.  MUler,  Q.C^  for  the  owners  of  the  Mary,  asked  for  their       L.  o. 

costs  of  the  piooeedhigs  before  the  Court  of  Admiralty :  African 

Sieom  Snppinff  Company  y.  Swanzy  (1).  s^^ 

LOFDOir  AH]> 

SirB.AwaBay,inreply:-  w^^ 

The  514th  section  of  the  MertAant  Shipping  Act  gives  this  Court    ^'^^t^ 
jarisdicti<A  in  all  cases  of  damage  at  sea :  Glahdm  v.  Barker  (2).      ^^^n. 
Lord  CampbeirB  Act  was  law  at  that  time,  and  the  Legislature  must 
hare  intended  cases  under  it  to  be  within  the  jurisdiction  of  this 
Court. 

The  company  are  as  much  shipowners  as  railway  owners,  and  in 
&ct  are  sued  as  such.  The  Defendants  must  have  known  this,  and 
must  have  known  that  the  vessels  of  the  company  were  to  be 
used,  and  made  their  contracts  on  that  understanding.  The  Acts 
may  not  be  perfectly  clear,  and  cases  may  be  put  where  it  would 
he  diflBcult  to  discover  the  meaning ;  but  here  there  is  no  difficulty, 
and  the  Court  is  bound  to  apply  the  Act.  The  Plaintifi  are  wil- 
hng,  if  the  Court  thinks  it  should  be  done,  to  pay  the  costs  of 
the  injunction* 

Lord  Sblbobne,  L.C.  :-- 

We  all  think  that  the  proper  course  will  be  to  grant  the  injunc- 
tion upon  the  terms  that  the  FIainti£b  shall  pay  the  costs,  including 
the  costs  of  the  appeal. 

With  regard  to  the  main  question  in  the  case,  it  will,  of  course, 
be  understood  that,  so  far  as  Hr.  James  is  concerned,  it  relates  only 
to  that  particular  kind  of  loss  and  damage  which  is  within  the 
laDguage  of  the  Act — that  is  to  say,  the  loss  of  his  luggage ;  but 
the  principle  applies  to  all  goods  lost  by  any  persons  whose  goods 
were  being  carried  on  board  this  vessel. 

It  has  been  but  fisdntly,  if  at  all,  argued  that  the  limitation  of 
liability  imposed  by  the  Merchant  Shipping  Acts  has  no  application 
to  the  cases  of  persons  and  goods  carried  by  the  shipowner  as  a 
carrier.  Mr.  Earrison  did,  indeed,  suggest  the  possibility  of  putting 
this  limited  construction,  which  would  exclude  every  casein  which 
the  shipowner  was  the  carrier ;  but  we  think  it  manifest  that  the 
ordinary  case,  or  at  least  one  of  the  most  ordinary  cases,  in  all 
(1)  4  W.  R.  692.  (2)  Law  Rep.  1  Cli.  223. 
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contracts  of  affreightment^  is,  that  of  the  shipowner  carrying  < 
board  his  own  ship.  The  corresponding  term,  "  carriage,"  occurrii 
in  the  505th  section  of  the  Act  of  1854,  with  what  is  there  sa 
about  freight,  appears  to  me  to  shew  that  the  ordinary  case  was  n 
excluded,  and  that  every  case  where  the  owner  would  be  liabl 
whether  he  was  carrier  or  not,  was  intended  to  be  within  the  reli 
intended  to  be  given  to  the  owner ;  nor  is  this  inference  rebutt 
by  the  subsequent  repeal  of  this  section. 

Then,  supposing  that  to  be  so,  I  do  not  understand  that  it  w 
ever  contended  that  if  this  particular  contract  bad  been  in  ten 
to  carry  by  railway  to  SotUhampton,  and  from  Southampton  by  t 
ship  Normandy,  belonging  to  the  railway  company,  to  Jersey 
Ouernseyy  the   limitation  of  liability  would  not  have  applie 
But  it  is  not  the  ordinary  course  in  a  contract  of  freightment 
in  a  bill  of  lading  to  state  upon  the  face  of  the  instrument 
whom  the  ship  belongs.    It  cannot,  therefore,  have  been  the  i 
tention  of  the  Legislature  to  make  that  necessary  in  order 
giye  the  relief  to  the  shipowner,  when  the  shipowner  was  both  i 
carrier  and  the  person  liable. 

In  this  particular  case  the  shipowner  was  in  fact  both  t 
carrier,  and  the  person  liable ;  but  if  it  be  material  to  go  furth 
and  see  whether  the  persons  who  or  whose  goods  were  conveye 
actually  with  their  own  knowledge  entered  into  a  contract  for.cc 
veyance  by  one  of  the  company's  own  vessels — if,  I  say^t 
material,  then  it  appears  to  me  that  the  just  and  proper  inferos 
to  be  drawn  from  the  facts,  which  are  not  in  dispute,  is,  that  tl 
was  the  case.  For  a  long  course  of  years  the  company  had,  und 
lawful  authority,  been  carrying  passengers  from  Southampton 
their  own  steam-vessels,  of  which  this  was  one  ;  nor  is  it  suggest 
that  they  ever  carried  in  any  other  manner.  They  had  for  mm 
years  issued  public  advertisements  as  to  the  times  and  places 
departure  of  their  steam-vessels  and  so  forth :  and  although 
might  be  possible  that  they  might  fulfil  their  contract  otherwL 
jety prima  facie,  and  in  the  natural  course  of  things,  it  was  rather 
be  presumed  that  they  would  do  so  by  their  own  vessels  than  othe 
wise.  Any  ope  dealing  with  them  is,  I  think,  rather  to  be  tak< 
as  believing  and  knowing  that  to  be  the  actual  course  of  businei 
We  find  further  that  the  term  **  Boyal  Mail  Steam  Ships  *'  is,  as 
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undetstand,  proTed  to  be  the  term  hj  which  the  company's  steam-       L-C. 
Teasels  which  carry  the  mails  of  the  Grown  were  called  and  com- 

1872 

monly  known.    This  vessel  was  one  of  them,  and  npon  the  face  of 


the  ticket  in  this  case  were  the  words  *•  Eoyal  Mail,"  shewing  that  ^g^^ 
the  contract  was  to  carry  the  passenger  by  the  mode  of  convey-  ..^""^f  J^ 
Slice  known  by  that  term.    It  seems  to  me  to  be  exactly  the         «. 

ame  thing  as  if  the  particular  ship  had  been  mentioned.    It  is        ' 

hardly  necessary  to  carry  it  to  the  next  step  farther,  which  is  this, 
thaty  as  a  matter  of  fact,  both  the  passenger  and  the  company  con- 
curred in  the  fulfilment  of  the  contract  by  one  of  the  company's 
ownTessek. 

It  appears  to  me,  therefore,  that  it  is  a  case  of  a  claim  against 

the  carrier  as  owner,  and  thus  within  the  plain  meaning  of  the  Act. 

For  this  reason,  I  am  of  opinion  that,  as  far  as  the  principle  is 

oonoemed,  the  Appellants  are  right,  and  that,  as  far  as  the  particular 

case  of  the  loss  of  life  is  concerned,  the  514th  section  of  the  Act  of 

1854  shews  plainly  that  it  was  intended  to  give  this  Court  full 

jurisdiction  in  such  cases.    That  jurisdiction  is  to  extend  not  only 

where  there  has  been  an  ascertained  liability  in  respect  of  loss  of 

life,  but  where  such  liability  is  alleged  to  hare  been  incurred. 

And,  again,  where  it  might  be,  not  known  but  apprehended  only, 

tliat  other  claims  of  the  same  sort  might  arise,  power  is  giyen  to 

the  Court  to  determine  the  amount  of  liability,  and  also  to  suspend 

all  questions  and  suits  pending  in  any  other  Court  in  relation  to 

the  same  subject  matter,  and  to  do  this  in  such  manner  and  subject 

to  sodi  regulations  as  the  Court  may  think  fit. 

Is  there,  then,  any  reason  of  practical  conyenience  which 
makes  it  better  to  direct  that  actions  shaU  proceed  in  all  these 
cases  of  loss  of  life — ^any  reason  which  makes  that  more  con- 
Tenient  than  to  refer  the  whole  matter  for  inquiry  in  Chambers, 
where  it  will  be  ascertained  in  how  many  of  those  cases  there  is 
a  real  contest  which  may  require  a  decision,  it  may  be  with  flie 
^  of  a  jury,  or  it  may  be  without?  Upon  that  subject  I  say 
luything  at  present.  But  I  understand  that  the  experience 
acquired  in  thd  case  of  Olahclm  r.  Barker  (1)  has  shewn  that 
^w\n  claims  may  be  all  settled  in  Chambers  without  incurring 
itmch  fiirtker  expense. 

(1)  Law  Bep.  1  Ch.  22a. 
V«LVnL  Z  1 
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It  appears  to  me  that  the  wiser  and  the  better  course  will  be  1 
refer  the  whole  matter  for  inquiry  in  Chambers,  it  being  entire! 
in  the  power  of  the  CSourt,  if  it  should  eventually  appear  necessar 
^  South  ^  to  determine  any  question  by  taking  the  opinion  of  a  jury. 

Westtebh 
Railway  C6. 

^  ^-         Sib  W.  M.  James,  L.J.  :— 
James. 

I  am  of  the  same  opinion.  I  think  it  right  merely  to  add  thi 
the  difficulty  which  pressed  on  me  when  the  matter  was  parti 
argued  before  us  as  Lords  Justices,  has  been  satisfactorily  remove 
by  an  observation  of  Sir  Bichard  Ba^gaUay.  It  may  be  possibl 
as  he  observed,  to  suggest  hypothetical  cases,  in  which  it  might  I 
difficult  or  impossible  to  apply  the  Act,  but  I  agree  that  this 
not  the  legitimate  mode  of  ascertaining  the  Construction  of  a 
Act  when  the  case  is  clearly  within  the  words  and  the  meaning  ( 
the  Act.  I  am  now  satisfied  that  the  Act  does  apply,  both  i 
words  and  in  spirit,  to  the  case  actually  before  us. 


Sib  G.  Mellish,  L.J. : — 

I  am  also  of  the  same  opinion ;  and  I  think  that  the  case  dear] 
comes  directly  within  the  words  of  the  Act  The  London  and  Sc/ui 
Western  BaUway  Company  vtere  the  owners  of  the  sYdp  Normandi 
and  they  are  sued  by  Mr.  James  for  damages  on  account  of  the  loss  < 
goods  which  were  being  carried  on  board  that  ship.  The  case  bein 
directly  within  the  words,  it  ought  to  be  held  within  the  Act,  unless : 
is  clearly  not  within  what  was  the  scope  and  intention  of  the  Legish 
ture  in  passing  the  Act.  But  what  was  the  scope  and  intention  ( 
the  Legislature  in  passing  the  Act?  Ever  since  the  reign  ( 
George  IL  there  has  been  a  limitation  on  the  liability  of  th 
owners  of  ships.  It  has  been  thought  a  matter  of  public  policy  t 
encourage  persons  to  embark  their  capital  in  ships  by  limiting  th 
Lability  to  be  incurred  by  the  loss  of  goods ;  and  this,  previous! 
to  Lord  CampbelVs  Act,  was  the  principal  liability.  It  was  though 
expedient  to  limit  the  liability,  because  a  ship  might  carry  golc 
or  goods  of  great  value,  and  then,  firom  some  trifling  act  of  neglec 
on  the  part  of  the  master,  or  on  the  part  of  the  man  steering  th 
vessel,  the  shipowner  might  be  made  subject  to  enormous  liability 
On  that  account  the  Legislature  thought  it  was  for  the  pubh' 
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advantage  that  there  should  be  this  limit  on  the  liability  of  the  L.O. 
owner.   Why  should  not  that  apply  to  the  the  case  before  us  ?   The 

^  ^^  ^  1872 


Jamis. 


London  and  South  Weslern  BaUway  Oompcmy  are  encouraged  by 

that  limitation  of  liability  to  embark,  as  shipowners,  in  the  trade  ^^^^^ 

of  carrying  passengers  and  goods  between  Sowthampton  and  Jersey,  x>^'*'™'^ 

and  I  do  not  understand  what  the  grounds  are  upon  which  it  is  said       ^  «. 

they  are  not  to  avail  themselyes  of  the  limitation.    The  ground 

put  by  the  Master  of  the  Bolls  is  simply  that  the  passenger  took  a 

through  ticket  from  London  to  Jersey.  It  was  admitted  that  if  the 

passenger  had  taken  a  ticket  from  London  to  Southampton,  instead 

of  from  London  to  Jersey,  and  when  he  got  to  Southampton  had 

walked  on  board  the  ship  and  had  gone  as  a  passenger  to  Jersey, 

then  he  would  be  subject  to  the  limitation.    But  what  possible 

object  can  there  be  in  holding  that,  in  order  that  the  company  may 

avail  themselves  of  the  limitation,  it  shall  be  necessary  to  deprive 

all  their  passengers  of  the  convenience  of  paying  for  their  ticket  at 

one  time,  instead  of  paying  on  two]  different  oqcasions  ?    Such  a 

decision  would  not  deprive  the  company  of  the  benefit  of  the  Act, 

and  would  only  put  the  passengers  to  inconvenience.    In  my 

opinion  the  case  is  both  within  the  words  and  within  what  I  think 

was  the  spirit  of  the  Act. 

The  LoBD  Chancellob  afterwards  explained  that  as  to  James 
the  injunction  would  extend  only  to  his  claim  for  loss  of  luggage 
or  goods. 

Solicitor  for  the  PlaintifEs :  Mr.  L.  Crombie. 
Solicitors  for  the  Defendants:   Mr.  J.   Bae ;  Mr.  FranJdyn; 
Mr.  W.  B.  PhUp;  Mr.  Jod  Emanuel. 


Z  2 


254 


CHANOEBT  APPEALS. 


[KR 


L.O. 
and  L.  JJ. 

1872 
Dm.  11. 


In  re  PAEAGUASSU  STEAM  TEAMROAD  COMPANY. 

BLACK  &  CO.'S  CASK 
Company —  Winding-up--  CoUb — Set-off, 

In  winding  np  a  company,  debts  cannot  be  set  off  against  calls. 

A  contractor  agreed  with  a  company  to  supply  them  with  steam-engines 
at  a  fixed  price,  and  to  take  shares  in  the  company,  payment  of  the  calls  oi 
which  should  not  be  enforced  until  at  least  two  engines  should  have  beet 
paid  for,  and  the  contractor  might  set  off  against  the  calls  the  money  due  tc 
him.  The  contractor  took  shares  iKxx)idingly,  and  made  two  engines  for  thf 
company,  which  were  not  taken  by  the  company  or  paid  for.  The  company 
was  afterwards  ordered  to  be  wound  up  by  the  Court,  and  a  csdl  was  made  by 
the  liquidator  :— 

Hdd  (reversing  the  decision  of  Bacon,  V.C.)9  that  the  contractor  could  nol 
set  off  the  amount  due  to  him  from  the  company  under  his  agreement 
as  damages  or  otherwise  against  the  amount  due  by  him  on  the  calls. 

Brighton  Arcade  Company  v.  Bowling  (1)  disapproved  of. 

On  the  20th  of  October,  1868,  Messrs.  Black  &  Co.,  engineers, 
made  an  agreement  with  the  Taragwiwa,  Steam  Tramroad  Com- 
pany  for  the  supply  of  locomotive  engines  to  the  company  on  the 
following  terms: — That  Black  &  Co.  would,  for  ten  years,  make 
all  locomotive  engines  which  the  company  should  require,  at 
£1100  for  each  engine,  to  be  paid  as  therein  provided.  That 
during  each  of  the  first  five  years  the  company  would  accept  at 
least  four  of  such  engines,  and  during  each  of  the  next  two  years 
two  of  such  engines.  That  the  first  order  was  to  be  for  two 
engines.  That  all  engines  should  be  paid  for  when  the  delivery 
notes  of  the  same  were  presented  at  the  offices  of  the  company. 
That  instead  of  paying  cash  the  company  might  give  acceptances 
as  therein  provided.  That  Black  dk  Co.  would,  by  themselves  or 
their  nominees,  subscribe  for  at  least  198  £20  shares  in  the  com- 
pany, and  would  pay  £6  on  each  share,  being  the  amount  of  calls 
then  made;  and  that  no  further  payment  of  calls  should  be 
enforced  in  respect  of  such  shares  until  at  least  two  engines 
should  have  been  paid  for  in  the  manner  thereinbefore  provided ; 
and  during  the  continuance  of  this  agreement  Black  dk  Co.  might 
set  off  against  the  calls  upon  all  or  any  of  the  said  shares  the 
(1)  Law  Rep.  8  C.  P.  176. 
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amonnt  which  was  due  to  them  or  for  which  they  held  the  com-        L.  a 
paay's  acceptances.    That  the  company  should  pay,  by  way  of  * 

liquidated  damages,  the  sum  of  £500  for  each  engine  which  they        ^v^ 
should  order  and  not  accept.  ' ''' G,fs.^'  * 

Bhek  iSb  Co.y  in  execution  of  this  agreement,  duly  applied  for       

and  were  allotted  198  shares,  and  paid  £6  on  each ;  and  they  were 
duly  roistered  as  shareholders.  They  then  made  two  engines, 
and  on  the  6th  of  July,  1869,  wrote  to  the  company  to  say  that 
they  were  ready.  They  received  an  answer  that,  pending  advices 
from  Brazil,  the  directors  were  anxious  not  to  send  out  any 
engiaes.  Black  &  Co.  were  not  able  to  induce  the  company  to 
take  the  engines,  which  remained  in  the  hands  of  Black  &  Co. 

On  the  22nd  of  January,  1870,  an  order  was  made  for  winding 
up  the  company  by  the  jCourt.  An  official  liquidator  was  ap- 
pomted,  and  a  call  of  £12  a  share  was  made. 

Blade  A  Co.,  who  had  been  placed  on  the  list  of  contributories 
in  respect  of  the  198  shares,  claimed  to  be  creditors  of  the  com- 
pany for,  1,  the  sum  of  £2200  and  interest  for  the  two  engines 
made,  and  a  sum  of  £38  for  the  cost  of  warehousing  them ;  and, 
2,  £500  liquidated  damages  for  each  of  twelve  other  engines 
not  made,  but,  as  they  contended,  ordered ;  and  they  claimed  to 
set  off  these  sums  against  the  call  made  on  them.  They  produced 
evidence  that  the  engines  could  not  be  disposed  of,  being  of  an 
nnusual  gauge,  and  that  they  had  gone  to  the  expeuse  of  machi- 
nery on  purpose  for  making  these  engines. 

The  matter  came  before  the  Vice-Chancellor  Bacon  on  summons, 
and  His  Honour  made  an  order  that  Black  d  Co.  were  entitled  to 
set  off  against  the  caU,  £1000  as  liquidated  damages  for  the  two 
engines  actually  made,  £10  for  interest  thereon,  and  £38  for  the 
cost  of  warehousing  the  engines ;  antl  that  Black  &  Co.  were  to  be 
at  liberty  to  prove  for  other  damages  by  reason  of  the  non-per- 
ibrmance  of  the  agreement  by  the  company,  and  to  set  off  the 
sum  so  proved  against  the  amount  payable  by  them  under  the 
wdl(l). 

The  company  appealed. 

(1)  1872.  Nov.  7.  C<mpanu»  Act,  1867,  and  stiU  less 

8iB  Jamb  Bacon,  Y.C,  said  that  he      the   decision  of   the    Vice-ChAnoellor 

M  not  think  the  25th  section  of  the      Wickena  in  CldafuTs  Case  (Law  Bep» 
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1872  ^^  ^1  ^^^  ^*^^  cannot  be  set  off  against  debts  unless  the  con- 

^Trjo'  *'"^*  to  do  so  is  registered  under  the  Companies  Act,  1867  (30  &  31 


Case. 


14  Eq.    387),    bad  anything   to   do 
with  the    matter   before  the    Court. 
The  statute  prohibited  the  allotting  of 
shares  on  any  other  terms  than  those 
of  payment  in  cash;   but  that  pro- 
hibition did  not  apply  to  this  case. 
This  was  an  allotment  of  shares,  and 
they  were  to  be  paid    for    in  cash. 
There  was  no  necessity  for  any  regis- 
tration of  such  a  contract.    The  con- 
tract constituted  by  the  allotment  of 
the  shares  was  a  contract  for  the  pay- 
ment of  money   in   respect   of   the 
shares.    The  question  was,  whether  it 
was  competent  to  the  company,  who 
were  entitled  to  allot  the  shares  and 
entitled    to   exact  the    payment    for 
them  in  cash,  to  stipulate  that  when 
that    payment    in  cash  came  to   be 
made,  then,  by  reason  of  other  trans- 
actions between  the  parties,  the  amount 
of  the  debt  due  to  the  company  should 
be  set  off  against  the  payment  in  cash. 
Uis  Honour  did  not  find  that  CletancTs 
Ccue    touched  that    question   in  the 
slightest  degree.    In  ClelancPs  Ceue,  a 
man  to  whom  (let  it  be  assumed)  a 
debt  was  due,  agreed  to  cancel  that 
debt  if  the  company  would  give  him 
shares  which    he  should  not  bo  re- 
quired to  pay  for  in  cash.    That  was 
as  directly  in  the  teeth  of  the  Act  of 
Parliament  as  anything  could  be ;  but 
in  neither  of  the  subsequent  cases,  nor 
in  any  of  the  observations  made  by 
the    Yioe-Chanoellor     Wickens^    was 
there  anything  which    resembled    or 
referred  to  a  case  like  this. 

The  directors  were  perfectly  at 
liberty  to  enter  into  this  contract — a 
perfectly  just,  proper,  and  business-like 
contract.  There  was  no  money  to  pay 
with,  and  they  entered  into  the  con- 


tract with  manufacturers  for  the 
supply  of  engines  which  were  abso- 
lutely necessary  for  the  accomplishment 
of  the  object  of  the  company,  agreeing 
to  pay  certain  moneys  at  certain  times 
in  a  certain  way,  and  stipulating  that 
the  contractors  should  take  shares  in 
the  company.  There  was  a  further 
stipulation  that  the  company  wo^d 
not  call  upon  the  contractors  for  the 
payment  in  actual  cash,  and  that  if  the 
company  owed  the  contractors  any 
money  they  should  be  at  liberty  to  set 
it  off  against  the  cash  due  for  the 
calls.  What  was  there  imreasonable 
in  that?  How  did  OrisseWs  Case^  or 
any  other  case  which  had  been  cited, 
affiect  the  question.  It  was  a  plain, 
simple,  and  honest  contract,  as  to 
which  his  Honour  saw  no  difficulty 
whatever. 

To  the  extent  of  the  liquidated, 
damages  there  was  a  clear  right  of 
set-off. 

The  unliquidated  damages  stood  on  a 
different  footing.  His  Honour  agreed 
with  Black  A  Co,  that  they  might  set 
off  against  the  calls  upon  idl  or  any  of 
the  shares  the  amount  due  to  them  or 
for  which  they  held  the  company's 
acceptances;  but  the  amount  due  to 
them  could  only  be  ascertained  and 
become  due  from  the  company  when  a 
jury,  if  it  went  to  a  jury,  had  deter- 
mined the  amount  of  the  imliquidated 
damages  to  which  they  are  entitled. 

The  £500  could  not  be  taken  as  the 
right  sum  for  damages. 

After  having  heard  further  argument 
on  this  point,  his  Honour  came  to  the 
conclusion  that  there  must  be  an  in- 
quiry as  to  the  amount  of  the  un- 
liquidated damages.    The  evidence  was 
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Vict  c  131,  8- 25) :  Orisaeirs  Case  (l).    In  Brighton  Areade  Com-       L.O. 
pony  T.  DowUnff  (2)  the  company  was  yolnntarily  wound  up,  and, 
moieoTer,  the  debt  was  subsequent :  ClelanXs  Case  (3).    In  some 


B,  such  as  EOeingion^s  Case  (4),  the  company  got  the  equivalent  ^^^^^'^ 

of  cash :  here  they  got  nothing.    The  public  are  entitled  to  know        

that  the  whole  capital  called  up  actually  comes  to  the  hands  of  the 
company,  either  in  money  or  in  money's  worth.  Here  the  only 
claim  of  Bhek  &  Co.  is  for  a  tort  committed  by  the  company  in 
not  taking  and  paying  for  the^e  engines.  It  is  the  very  mischief 
which  this  clause  in  the  Act  is  intended  to  prevent.  The  rules 
in  Bankruptcy  do  not  prevail  in  winding  up. 

Mr.  Kay,  Q.C.,  Mr.  Eiggine,  Q-C,  and  Mr.  C.  HaH,  for  Blaek 
ACo.:— 

We  only  took  our  shares  on  the  futh  of  this  agreement,  and  if 
the  company  is  not  bound  by  the  agreement,  we  are  not  bound  to 
take  the  shares,  and  ought  to  be  struck  off  the  list :  Alabaster's 
Case  (5).  At  all  events,  we  ask  to  set  off  the  sums  due  to  us  at 
the  date  of  the  call.  At  law  we  should  haye  a  right  to  set  off  the 
gams  actually  due  to  us,  and  the  Winding-up  Acts  make  no  differ- 
euoe  in  the  legal  rights  of  the  shareholders  and  creditors,  but  only 
in  the  mode  of  administering  these  rights.  The  98th  and  103rd 
sections  of  the  Companies  Act,  1862,  do  not  interfere  with  any 
rights  which  shareholders  may  have.  The  only  alteration  is,  that 
the  liquidator  takes  the  place  of  the  directors.    It  is  not  true  that 


that  Black  &  Co.  had  made  preparatioQ  tion  of  the  Act  of  1862  proTided  for 
for  the  executioii  of  these  orders,  and  all  daims  against  the  company,  pre- 
had  BQstained  a  loss  in  oonsequenoe  of  sent  or  future,  certain  or  contingent, 
not  completing  them,  and  they  would  ascertained  or  sounding  only  in  dam- 
probably  hare  a  right  to  compenmtion  ages ;  and  the  25th  Bule  of  the  Qen. 
for  the  loss  which  they  had  sustained  Old.  of  11th  November,  1862,  provided 
by  reasm  of  their  not  being  able  to  for  valuing  the  claim  as  at  the  date  of 
complete  their  engines,  and  hy  reason  the  order  to  wind  up,  the  meaning  of 
of  the   default   of   the  company  in  which  was  that  there   should  he  no 
taking  the  whole  number  of  engines,  after-daims. 
Grimfft  Case  had  decided  that  for  (1)  Law  Rep.  1  Ch.  528. 
^y  debt  a  shareholder  could  not,  in  (2)  Ibid.  3  G.  P.  175. 
the  absence  of  special  agreement,  set  (3)  Ibid.  14  £q.  387. 
off  any  call,  but  must  come  in  and  (4)  Ibid.  2  Ch.  511. 
Prore  as  a  creditor.    The  loSth  sec-  (5)  Ibid.  7  £q.  278. 
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shareholders  must  always  pay:  ElkingtorCs  Case  (1);  Pdlatfs 
Case  (2).  The  ease  of  unliquidated  damages  is  expressly  provided 
for  by  sect.  158  of  the  Act  of  1862.  It  is  not  pretended  that  the 
Blaot  &  Oo.'8  agreement  was  not  valid  and  within  the  powers  of  the  directors ; 
—  and  the  Act  of  1867,  with  the  exception  perhaps  of  the  25tl] 
section,  actually  extends  the  powers  of  the  directors :  In  re  Bagla% 
EaU  Colliery  Company  (3).  If  the  directors  had  given  Black  &  Co 
a  mortgage  on  the  calls,  that  would  have  been  valid,  and  this  u 
exactly  the  same.  The  agreement  to  take  shares  was  part  of  the 
original  agreement,  and  the  company  cannot  hold  Black  &  Co.  U 
one  part  of  the  agreement  and  repudiate  the  other  part.  What- 
ever may  be  the  case  as  to  the  damages  for  the  other  engines,  the 
right  of  Black  &Co.qs\jo  the  two  engines  made  is  undeniable. 

Lord  Selbornb,  L.C. : — 

The  argument  of  the  Respondents  has  extended  to  two  points, 
one  of  which  was  and  the  other  was  not  the  subject  of  the  decisioii 
of  the  Vice-Chancellor. 

I  propose  first  to  advert  to  that  point  which  was  not  the  subject 
of  decision  by  the  Vice-Chancellor. 

It  has  been  argued  that  unless  the  Eespondents  are  entitled  to 
the  set-ofi*  which  they  claim,  they  are  entitled  to  be  entirely  ex- 
onerated from  the  liability  of  shareholders,  and  to  have  their  name« 
taken  off  the  list  of  contributories.  For  that  contention  I  can  find 
no  ground  whatever,  the  facts  being  simply  these: — [His  Lord- 
ship  then  stated  the  facts  of  the  case.]  I  should  have  thought 
until  I  heard  this  argument,  that  it  was  much  too  late  for  anj 
one  to  suggest  that  in  a  question  with  creditors,  a  registered 
shareholder  could  possibly  be  taken  off  the  list  on  the  ground  oi 
anything  contained  in  such  an  agreement  as  that  of  the  20tl] 
of  October.  That  is  not  the  contract  between  himself  and  the 
company  under  which  he  was  constituted  a  shareholder,  but  is  { 
collateral  and  preliminary  contract,  though  no  doubt  made  in  the 
expectation  of  his  becoming  a  shareholder  in  consequence  of  th( 
arrangement  then  made.  The  case  of  Cakes  v.  Jhirquand  (4)  de 
cided  that  when  a  man  has,  under  the  123rd  section  of  the  Act  oi 

(1)  Law  Rep.  2  Ch,  611.  (3)  Law  Rep.  5  Ch.  346. 

(2)  Ibid.  627.  (4)  Ibid.  2  H.  L.  325. 
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1862,  with  his  own  coosent,  become  fullj  a  legal  shareholder  by       l.  g. 

r^istiation  of  shares  which  he  has  agreed  to  take,  equities  which 

might  be  good  as  between  the  shareholder  and  the  company  cannot^        ««-r^ 

after  a  winding-up,  be  set  up  against  the  creditors  of  the  company.  ^^'^  0^^^^** 

In  this  case,  putting  the  argument  of  Mr.  Kay  and  Mr.  Higgins  at        *-— 

the  highest,  it  would  be  simply  this,  that  we  ought  to  set  up  an 

equity  to  rescind  and  avoid  the  contract  for  shares,  on  the  ground 

that  the  'consideration  for  that  contract  had  more  or  less  failed. 

In  Oakes  y.  Twrquand  the  House  of  Lords  held  that  down  to  the 

Tery  day  of  the  winding-up,  that  is  to  say,  the  day  which  is  to  be 

considered  under  the  Act  of  Parliament  as  the  commencement  of 

the  winding-up,  the  contract  was  yoidable  at  the  option  of  the 

parties.    Bat  they  further  decided,  that  that  option  not  having 

been  exercised  so  as  to  avoid  the  contract  before  winding-up,  it 

then  ceased  to  be  capable  of  being  avoided  as  against  creditors ; 

and  putting  the  argument  of  the  Bespondents  at  the  liighest,  it 

conld  not  be  carried  beyond  that  point     This  is  a  question  with 

creditors,  and  creditors  only,  and  it  arises  after  the  winding-up, 

no  attempt  having  been  made  to  have  their  names  withdrawn  from 

the  register  before  the  commencement  of  the  winding-up. 

FeOaiCs  Case  (1)  has  really  no  application  whatever.  There, 
according  to  the  view  the  Court  took  of  the  facts,  the  liability  of 
the  alleged  contributory  to  be  treated  as  a  shareholder  rested  in 
fieri.  There  had  been  no  registration  of  him  as  a  shareholder 
with  his  consent,  and  there  can  be  no  doubt  that  in  that  state  of 
things  creditors  can  have  no  better  right  than  the  company  to  the 
specific  performance  of  an  unexecuted  contract  with  a  person 
whose  name  is  not  duly  upon  the  register.  In  those  cases,  what  is 
addence  against  the  company  is  a  defence  against  the  creditors, 
because  the  alleged  contributory  is  not  a  member,  and  cannot  be 
made  so  except  upon  the  terms  of  the  contract,  if  any,  by  which 
he  has  agreed  to  become  one. 

EUcington's  Case  (2)  is,  in  its  circumstances,  very  similar  to 
Pdlatfa  Case,  with  the  exception  that  there  Messrs.  Mkington 
had,  besides  making  the  original  agreement,  at  the  same  time  applied 
for  shares,  had  received  notice  of  allotment,  and  had  been  registered 
in  due  course  as  shareholders.  That  case  was  decided  the  other 
(1)  Uw  Bcp.  2  Ch.  627.  (2)  Law  Rep.  2  Ch.  61L 
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L.  0.       way,  and  it  was  held  that,  being  complete  legal  shareholders,  Hi 
could  not,  as  against  creditors,  be  released  on  the  ground  of  ai 
thing  collateral  which  might  be  contained  in  any  other  agreeme 
^^^^^•'«  Stace  and  WortVs  Case  (1)  has  no  application  at  all.     There  1 

—        shares,  in  respect  of  which  alone  the  man  could  be  made  a  sha 
holder,  were  held  not  to  be  well  created. 

I  pass,  therefore,  from  that  portion  of  the  case,  and  now  come 
the  other.  The  Yice-Chancellor  has  here  held,  apparently  uj 
the  ground  that  an  agreement  had  been  made  between  the  part 
expressly  to  that  effect,  that  calls  made  in  the  winding-up,  and  un( 
the  powers  of  the  Act  of  Parliament,  should  be  set  off  against  1 
debt  claimed  by  the  shareholders,  who  are  also  creditors  of  t 
company.  His  Honour  has  gone  further,  and  has  said  that  tl 
doctrine  applies  not  only  to  the  debt,  but  also  to  any  unliquidal 
damages  in  respect  of  a  breach  of  contract  to  be  ascertained  un( 
the  winding-up;  and  he  has  held  that  calls  might  be  set 
because  there  was  a  special  agreement  to  that  effect,  though  i 
is  not  merely  a  voluntary  winding-up  (if  that  would  make  a 
difference),  but  a  winding-up  by  the  Court  The  point,  therefo 
which  his  Honour  has  decided  is  simply  this:  that  a  compa 
may  contract  with  one  of  its  shareholders,  so  as  to  take  hi 
in  case  of  a  winding-up,  out  of  the  law  laid  down  in  Chim 
Oaae  (2),  and  give  him,  in  substance,  a  right  to  be  paid  out  of 
own  calls  in  preference  to  other  creditors ;  which  right,  but 
such  special  contract,  he  would  not  have  had.  It  is  probal 
enough  to  say  that  the  law  generally  has  been  settled  by  Ori$9i 
Case  upon  the  interpretation  of  the  Act  of  Parliament^  and  of  I 
rules  laid  down  in  that  Act  of  Parliament,  as  to  the  mode  in  whii 
under  a  winding-up,  the  money  arising  from  calls  is  to  be  appli 
in  payment  of  the  debts  of  the  creditors,  pan  jpanu,  and  with( 
preference. 

That  case  (being  decided  by  an  authority  which  we  ought 
treat  as  binding  on  ourselves,  even  if  we  doubted  that  it  was  rig] 
has  determined  that  in  general  such  a  set-off  is  not  to  be  allows 
That  decision  being  founded  upon  the  interpretation  of  the  i 
of  Parliament,  it  is  very  difficult  to  understand  how  it  can  be  se 
ously  argued  that  a  company  and  one  of  its  shareholders  can, 
(1)  Law  Rep.  4  Ch.  682.  (2)  Law  Rep.  1  Ch.  528. 
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any  agreement  they  choose  to  enter  into  between  themsdves,  over-       ^v^'. 
ride,  and  lelieTO  themselves  from  the  operation  of  the  Act  of  Par- 
liament.    The  principle  of  the  windiDg-np  enactments  is  like  that 
of  the  Bankmptcy  Acts.    It  is  a  particular  statutory  mode  of  doing  ^^^^^^'^ 

justice  between  the  members  fmd  the  creditors  of  companies  which        

have  ceased  to  carry  on  business,  and  which,  generally  speaking, 
are  insolvent.  It  is  to  be  observed  that,  if  the  company  is  not  in- 
solvent, the  law  laid  down  in  Orisseffs  Case  (1)  will  do  the  share- 
holder no  harm,  because,  if  there  is  a  surplus  after  paying  all  the 
debts  in  full,  of  course  his  debt  will  be  paid  amoug  the  rest,  and  the 
right  of  set-off  wiQ  not  be  wanted  to  do  justice  between  him  and  the 
other  shareholders.  That  being  so,  it  is  impossible  to  entertain 
the  idea  that,  if  the  law  is  as  laid  down  in  that  case,  any  company 
can,  by  any  private  contract,  take  a  particular  creditor,  who  is 
also  a  shareholder,  out  of  the  operation  of  that  law  unless  the  con- 
tract comes  within  the  permissive  portion  of  the  25th  section  of 
the  Act  of  1867.  But  in  this  case  the  course  prescribed  by  that 
section  has  not  been  followed,  and  I  do  not  propose  to  say  more  on 
the  subject^  except  that  I  greatly  doubt  whether  that  Act  does  not 
supply  additional  reason  against  holding  that  the  set-off  in  this 
case  can  be  allowed. 

I  think  it  right,  rather  in  consequence  of  what  was  said  by  the 

Conrt  of  Common  Pleas  in  the  case  of  the  Brighton  Arcade  Com^ 

jatuf  Y.  Dowlinff  (2)  than  for  any  other  reason,  to  observe  that  I 

entertain  no  doubt  whatever  that  Orissdts  Case  was  decided  on 

the  soundest  principles.    What  is  the  ordinary  law  of  set-off?    It 

is  what  in  the  dvil  law  was  called  compensation,  and  simply 

means  this :  that  when  you  have  got  two  cross  demands  of  a  nature 

BnbstantiaDy  the  same,  and  due  to  and  from  A.  and  B.  in  the  same 

right,  that  is  to  say,  when  the  one  is  a  creditor  in  his  own  right  and 

debtor  also  in  his  own  right  to  the  other,  the  one  debt  may  be 

set  off  against  the  other  at  the  option  of  the  party  from  whom 

payment  is  demanded.    But  it  is  essential  in  such  cases  that  the 

rights  should  be  substantially  the  same.    If  they  were  apparently 

the  same  at  law  but  different  in  equity,  set-off  would  not  be 

&Qowed  here ;  nor  do  I  suppose  that,  in  the  present  state  of  the  law, 

it  would  be  allowed  at  common  law  either.    But  here  the  rights 

(1)  Iaw  Bep.  1  Ch.  528.  (2)  Law  Bep.  3  C.  P.  175. 
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L.  0.       are  substantially  different.      The  moment  that  the  winding 
and  L.  JJ.    f^^QQ  place,  the  whole  administration  is  carried  on  with  a  v 

1^        to  the  payment  of  the  debts  of  the  creditors,  and  in  the  £ 
Blaot  &  Oo/B  instance  to  payment  pari  passu.  The  different  sections  of  the  Ac 

those  which  define  the  liability  of  limited  companies,  the  7th,  i 

23rd,  and  38th — those  which  deal  with  the  administration  of  ass 
the  98th,  101st,  and  133rd — those  which  give  the  power  to  m^ 
calls,  not  in  the  ordinary  way,  but  specially  for  the  purposes  of  1 
Act,  the  102nd  and  133rd — all  have  in  view  the  payment,  pari  pa 
and  equally,  of  the  debts  due  to  the  creditors ;  and  the  b 
which  receives  the  calls  necessarily  receives  them  as  a  statut 
trustee  for  the  equal  and  rateable  payment  of  all  the  credits 
The  result  of  this  contention,  that  one  particular  creditor  s 
pay  himself  in  full  by  retaining  his  own  calls  and  not  pay 
them,  would,  in  effect,  be  to  give  him  a  preference,  and  to  exonei 
him  from  his  obligation  as  a  shareholder  to  contribute  towa 
the  payment  of  the  debts  of  the  other  creditors.  That  appean 
me  to  be  utterly  opposed  to  the  whole  principle  of  the  law  of  set- 
and  to  all  the  provisions  of  the  Act  which  bear  on  the  subject 
As  the  case  in  the  Common  Pleas  substantially  is  not  before 
I  think  it  wiser  and  better  not  to  say  more  on  that  subject  tl 
this :  that»  although  recognizing  the  soimdness  of  OrisseWs  Case  { 
when  the  winding  up  is  by  the  Court,  or  voluntary  under  i 
supervision  of  the  Court,  and  professing  not  to  depart  from  it,  i 
Court  of  Common  Fleas  has  thought  it  inapplicable  to  a  case 
voluntary  liquidation  where  the  Court  has  not  intervened;  and, 
order  to  arrive  at  that  conclusion,  has  certainly  shaken,  by  so 
of  the  observations  made,  a  portion  of  the  foundation  for  1 
conclusion  in  OrisselTs  Case — I  mean  that  part  of  the  judgmi 
of  Lord  Chelmsford  which  relates  to  the  133rd  section.  I 
Court  of  Common  Fleas  apparently  thought  that  a  voluntf 
liquidation  under  the  Act  is  a  matter  in  which  the  sharehold 
merely  are  concerned.  Whenever  that  subject  shall  be  requii 
to  be  reviewed  and  fiirther  considered,  I  hope  attention  will 
paid,  to  several  sections  in'  the  Act^  to  which,  as  far  as  I  can  8 
attention  was  not  particularly  directed  on  that  occasion.  I  o 
that  I  am  rather  at  a  loss  to  see  how  that  application  of  \ 
(1)  Law  Rep.  1  Ch.  628. 
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assets  in  payment  of  all  the  debts  pari  passu,  which  the  133rd       l.  o. 
section  expressly  requires,  can  be  made  if  one  creditor  is  to  retain  ^°     ' 
the  whole  of  his  debt  out  of  his  calls  in  a  way  which  will  give        If^ 
him  a  preference  over  others.    Yet  that  section  is  one  which ^"^*^'* 

expressly  applies  to  every  voluntary  liquidation ;  and  if  it  should        

be  said  that  creditors  have  no  interest  in  a  voluntary  liquidation 
because  the  oompany^may  be  presumed  to  be  solvent,  I  hope,  when- 
ever that  question  comes  to  be  considered  again,  attention  may  be 
directed  to  the  third  branch  of  the  129th  section,  which  shews  that 
the  pecuniary  difficulties  of  the  company  are  contemplated  as  one 
of  tiie  reasons  for  voluntary  liquidation.  I  hope  attention  will 
also  be  directed  to  the  135th  section,  which,  in  a  case  of  voluntary 
liquidation  without  reference  to  supervisioD,  enables  the  meeting 
to  delegate  the  liquidation  to  its  creditors;  also  to  the  152nd 
and  161st  sections,  which,  in  cases  of  voluntary  liquidation,  enable 
a  majority  of  creditors  to  bind  the  minority  by  an  arrangement 
which  they  make  with  the  liquidators.  Attention  should  also  be 
directed  to  the  158th  section,  which  introduces  new  rules  as  to 
proveable  debts  and  liabilities,  which  are  equally  applicable  to  the 
case  of  voluntary  liquidation ;  and,  further,  to  the  138th  sectioD, 
which  introduces  in  those  cases,  if  an  application  is  made  to  the 
Conr^  all  the  power  which  the  Court  would  have  in  a  case  where 
it  was  itself  winding  up  the  company.  This,  in  my  judgment, 
would  include,  if  proper  applications  were  made,  the  power  to 
allow  a  set-off  in  certain  cases  and  not  in  others,  as  specified 
in  the  101st  section,  and  also  the  power  to  stay  the  actions  of 
creditors. 

I  have  thought  it  right  to  say  so  much,  because  it  does  seem  to 
me  a  matter  of  great  importance  that  a  distinction  tending  to 
introduce  different  principles  of  administratioD,  so  far  as  creditors 
ftte  concerned,  between  the  cases  of  voluntary  windiDg-up  and 
^ding  up  under  supervision  or  by  the  Court,  may  not  be  finally 
established  unless  it  be  on  very  full  consideration  of  everything 
in  the  statute  that  is  material.  It  does  not  seem  to  me,  I  confess, 
a  very  satisfactory  mode  of  arriving  at  such  a  distinction  to  say 
^t  the  creditors  may  always  go  to  the  Court  and  get  an  order 
for  supervision  or  for  a  compulsory  winding-up,  and  that  if  they 
do  not  they  may  be  considered  as  having  no  substantial  interest 
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L.  G.  in  what  is  going  on.  This  Conrt  has  on  many  occasions  sh 
a  great  disposition  to  encourage  and  support,  as  far  as  ma} 
^-y-'  right  and  proper,  the  practice  of  voluntary  winding-up.  K  credi 
'^^^ASE.  ^* '  ^^d©r  a  voluntary  winding-up  are  in  substantially  a  diflfe 
position,  there  are  probably  very  few  cases  in  which  it  w( 
not  be  expedient  for  them  to  induce  the  Court  to  interfere, 
they  are  entitled  fully  to  the  same  rights,  they  probably  will 
think  it  necessary  to  apply  to  the  Court  unless  there  is  s* 
reason  to  distrust  the  way  in  which  the  affairs  are  being  conduc 
Here,  however,  that  point  is  not  before  us,  because  this  is  not 
case  of  a  voluntary  winding-up.  The  circumstances  .are  exa 
those  which  happened  in  ChrisselTa  Case  (1).  It  is,  in  fact,  that  < 
over  again. 

I  am  clearly  of  opinion  that  it  is  not  competent  for  any  pen 
whatever,  by  any  antecedent  contract,  to  alter  the  administrai 
of  the  assets  of  the  company  under  such  a  winding-up.  I  am 
at  all  sure  that,  on  the  construction  of  this  particular  contract,  i 
necessary  to  hold  that  there  has  been  any  attempt  to  do  so ; 
even  if  there  was  an  attempt,  my  judgment  would  be  that  t 
attempt  is  necessarily  ineffectual,  because  it  would  be  an  atten 
by  private  agreement,  to  get  out  of  and  over-ride  an  Act 
Parliament. 

Sib  W.  M.  James,  L.  J. : — 

I  am  of  the  same  opinion ;  and  I  desire  it  to  be  understood  i 
I  concur  in  the  doubts  which  the  Lord  Chancellor  has  expres 
whether  the  case  in  the  Common  Pleas  can  be  reconciled  w 
OrisBdTs  Case. 

Sir  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  The  effect  of  the  38th  section  of  1 
Act  of  1862  is  clearly  to  make  every  person  who  is  at  the  time 
the  winding-up  a  shareholder,  liable  to  contribute  to  the  debts 
the  company,  that  liability  being  limited  to  the  amount  unp 
upon  his  shares.  If  there  be  an  amount  which  at  the  time  of  t 
winding-up  is  unpaid  on  his  shares,  then  he  is  liable  to  contribi 
that  amount  towards  payment  of  the  debts  of  the  company. 
(1)  Law  Rep.  1  Ch.  528. 
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In  the  present  case  tliat  'vrais  plainly  the  position  of  Black  A  Co.       L.  c 
at  the  time  when  the  winding-up  order  was  made.    Then  the  98th 

flection  says  that  the  assets,  which  clearly  include  the  unpaid  por-        

tioDs  of  all  shares,  are  to  be  applied  in  discharge  of  the  liabilities,  ^^^^q^^'*^ 

If  the  case  stood  upon  that  section  alone  it  might  be  a  very  con-       

siderable  question  whether  the  meaning  was  not  that  the  money 
was  to  be  called  up  and  applied  among  aU  the  creditors,  so  that 
the  shareholder  should  only  receive  his  share  of  his  debt ;  but  that 
is,  in  my  judgment,  made  quite  dear  by  the  101st  section. 
Although  that  section  does  not  in  terms  say  that  there  is  to  be  no 
set-off,  yet  it  shews  that  the  Legislature,  in  framing  that  section, 
thought  it  had  abeady  been  enacted  that  there  should  be  no  set- 
0%  because  in  the  101st  section  they  proceed  to  say  that  where 
there  is  unlimited  liability,  then,  in  the  case  of  any  independent 
contract,  there  may  be  a  set-off.  The  reasonable  distinction 
between  a  company  with  unlimited  and  limited  liability  is  obvious. 
In  the  case  of  unlimited  liability  the  reason  of  allowing  the  set-off 
in  respect  of  one  particular  call  is,  that  it  does  not  at  all  prejudice 
the  rights  of  the  other  creditors,  because  all  the  shareholders  are 
liable  to  the  fullest  amount  of  everything  they  possess,  and  there- 
fore if  that  call  does  not  pay  the  creditors  all  their  debts  in  the 
case  of  an  unlimited  company,  then  another  call  may  be  made  on 
&6  shareholders,  including  this  particular  shareholder,  and  so  on, 
until  the  shareholders  have  been  made  to  pay  everything  they 
can  pay  and  the  debts  are  satisfied.  Therefore  it  appears  to  me 
to  be  plainly  enacted  that  the  assets  are  to  be  so  dealt  with,  and 
it  is  quite  dear  that  the  company  cannot,  by  making  an  agree- 
ment with  a  particular  shareholder,  save  him  from  that  liability 
which  the  Act  of  Parliament  has  imposed  upon  him. 

Then  as  to  the  question  whether  this  is  vlira  virea,  1  am  dis- 
posed to  think  that  the  contract  is  not  really  idtra  vires.  It  is 
only  that  the  statute  has  put  a  certain  construction  upon  it. 
Certain  persons  had  agreed  that  there  should  be  a  set-off,  and 
then  the  Act  of  Parliament  says  that  that  set-off  shall  not  pre- 
vent the  liability  to  pay  up  all  the  unpaid  calls  upon  shares,  but 
shall  be  binding  as  between  the  particular  shareholder  and  the 
other  shareholders  after  the  creditors  have  been  paid  in  full.  The 
contiaet,  as  it  appears  to  me,  must  be  construed  with  reference  to 
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L.  0.       the  proyisions  of  the  Act  of  Parliament,  and  the  effect  therefo 
*   is,  that  without  being  vUra  virea  it  cannot  prevent  those  w! 
plainly  are  contributories  from  being  liable  to  be  called  upon 
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BLAig  &  Co.'s  respect  of  the  unpaid  sums  due  from  them. 
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In  re  CONTRACT  COBPORATION. 

GOOCH'S  CASE. 

Contributory — Past  Member — In/ant  Transferee — Adult, 

A  sbarebolder  in  a  company  transferred  shares  to  an  infant,  w 
transferred  them  to  another  infant,  who  transferred  them  to  an  adult,  a 
all  the  transfers  were  registered.  The  company  was  ordered  to  be  won 
up  more  than  a  year  after  the  first  transfer,  but  less  than  a  year  after  the  h 
transfer  :— 

Held  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  after  t 
company  had  once  obtained  an  adult  shareholder,  the  intermediate  transfc 
could  not  be  avoided,  that  the  shareholder  ceased  to  be  such  at  the  date  of  t 
first  transfer,  and  that  he  could  not  be  put  on  the  list  of  past  members. 

(Jn  the  14th  of  January,  1865,  Thomas  Oooch,  who  held  a  larj 
number  of  shares  in  the  Contract  Corporation^  Limited^  executed 
deed  purporting  to  transfer  forty  of  them  to  one  Adams,  an  infan 
and  the  transfer  was  duly  registered.  On  the  16  th  of  August,  186 
Adams  executed  a  deed  purporting  to  transfer  twenty  of  the  shaK 
to  Dove,  also  an  infant,  and  that  transfer  also  was  duly  registered 
On  the  5th  of  December,  1865,  Dove  executed  a  deed  purportic 
to  transfer  these  twenty  shares  to  Beat,  a  person  sui  juris,  and  thi 
transfer  also  was  duly  registered.  On  the  20th  of  March,  1866, 
Petition  for  winding  up  the  company  was  presented,  upon  which 
winding-up  order  was  made  on  the  23rd  of  April,  1866. 

Beai  was  placed  on  the  list  of  contributories  in  respect  of  the 
twenty  shares,  and  a  balance  order  was  made  against  him.  £ 
afterwards  became  bankrupt.  Oooeh  had  died  in  December,  1S6< 
and  the  oflScial  liquidator  applied  before  the  Master  of  theBoUst 
have  OoocVs  name,  and  that  of  his  executor,  placed  on  the  B  lii 
of  contributories  in  respect  of  these  twenty  shares.    There  m 
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evidence  that  the  officers  of  the  company  were  not  aware  that       L.  c. 
either  Adams  or  Dove  was  an  infant ;  and  that  the  official  liqui-    ^ 
dator  did  not  make  the  discovery  until  after  the  balance  order  had 


been  made.  Gooch's  Casb. 

The  Master  of  the  Bolls  held  that  Oooeh'i  liability  did  not 
cease  nntil  the  transfer  to  Beat  was  registered,  and  His  Lordship 
placed  OoocVb  name  on  the  B  list ;  as  reported  (1). 

OooeVs  executor  appealed. 

The  SoUeitar-Oeneral  (Sir  O.  Jessel),  and  Mr.  Bagshawe^  for 
the  executor : — 

This  case  is  unlike  the  case  of  a  mere  transfer  to  an  infant. 
Here  the  company  had  an  adult  shareholder,  and  accepted  him. 
He  has  been  placed  on  the  list  of  contributories,  and  a  baliince 
order  obtained  against  him.  Bed  could  not  liave  repudiated, 
and  the  company  cannot  be  entitled  to  two  contributories  for  the 
same  shares.  Gooch  is  either  on  the  A  list  or  on  no  list  at  alL 
If  these  deeds  are  all  void  he  has  been  always  on  the  register. 
Suppose  that  it  had  been  OhoeKs  estate  which  was  insolvent,  then 
the  company  would  have  taken  Beal,  They  cannot  be  allowed  to 
play  fast  and  loos3  in  this  way.  Lumsdens  Case  (2)  has  been  over- 
nded.  When  once  the  company  has  an  adult  shareholder  it  is  all 
over :  Parsons^  Case  (3).  They  might  have  inquired  as  to  the 
new  shareholder. 

[They  also  cited  Mttcheirs  Case  (4),  Symons'  Case  (S)^  and  In  re 
Bdhia  and  San  Francisco  BaHway  Company  (6).] 

Sir  B.  BaffffoHayy  Q.C.,  and  Mr.  Ohitty,  for  the  official  liqui- 
dator:— 

It  has  never  been  held  that  a  company  is  bound  to  retain  a 
shareholder  merely  because  they  have  treated  him  as  such.  It  is 
the  duty  of  the  transferor  to  see  that  the  transferee  is  a  proper 
person :  Mann's  Case  (7).  The  company  did  not  until  after  the 
winding-up  know  the  facts.  Oooch  did  not  transfer  to  a  person 
who  was  competent  to  hold,  and  the  subsequent  transfers  go  for 

(I)  Law  Rep,  14  Eq.  454.  (4)  Law  Rep.  9  Eq.  363. 

12)  Ibid.  4  Ch.  31.  (5)  Ibid.  5  Ch.  298. 

(3)  Ibid.  8  Eq.  656.  (6)  Ibid.  3  Q.  B.  584. 

(7)  Law  Rep.  3  Ch.  450,  n. 
Vol.  Vin.  2  A  1 
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nothiDg,  We  must  have  a  shareholder  on  the  list  for  the  per 
between  GoocVs  transfer  to  the  infant  and  the  transfer  to  B 
Oooch  remains  a  shareholder,  fer  the  purposes  of  sect.  38  of 
gooch's  Cabe.  Companies  Ad,  until  a  competent  person  is  put  on  the  regisi 
The  creditors  are  entitled  to  his  liability  for  a  year,  and  Oo 
must  for  that  time  have  a  transferee  capable  of  taking  his  liabili 
Curtis'  Case  (1) ;  CasieUos  Case  (2). 

The  Solicitor-Oeneral,  in  reply. 


Lord  Selborne,  L.C. : — 

It  appeai-s  to  us  that  this  appeal  ought  to  succeed. 

Whatever  is  material  to  determine  the  question  in  this  case  1 
happened  before  the  winding-up.  Before  the  winding-up 
share  list  had  on  it,  so  far  as  relates  to  the  shares  in  questioi 
shareholder  of  full  age,  in  all  respects  competent,  having  in  1 
the  legal  liability  for  these  shares ;  and  his  title  to  those  shares 
company  is  estopped  from  disputing.  That  title  was  derived  ft 
Dove^  a  previous  shareholder,  who  was  upon  the  register.  Ai 
that  transfer  had  been  made,  the  company  remained  for  some  ti 
•before  winding-up,  and,  in  my  judgment,  they  had  during  t 
time  no  right  whatever  to  go  back  beyond  the  transfer  which  1 
been  made  to  Beal,  or  to  raise  any  question  at  all  as  to  the  vc 
ability  or  otherwise  of  any  intermediate  transfers  between  that  mt 
by  Oooch  and  that  made  to  BeaL  From  the  time  when  they  1 
a  good  shareholder  upon  their  register,  with  respect  to  whom  tl 
were  bound,  and  who  was  bound  with  respect  to  them,  they  ceai 
to  have  any  interest  in  the  voidable  character  of  the  intermedii 
transfers. 

Then,  the  question  which  remains  is  solely  upon  the  interpre 
tion  of  the  38th  section  of  the  Companies  Ad,  1862.  What  1 
been  decided  by  at  all  events  a  considerable  preponderance 
authority  in  this  Court,  and  in  accordance  with  the  general  pr 
ciples  of  law,  is,  that  a  transfer  to  an  infant  is  voidable  but  i 
void.  I  will  assume  that  it  is  voidable  at  the  option  of  the  co 
pany  as  well  as  at  the  option  of  the  infant,  subject  to  any  differei 
which  particular  circumstances  might  make.  That  being  so,  1 
(1)  Law  Rep.  6  Eq.  456.  (2)  Law  Rep.  8  Eq.  504. 
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facts  are  these — a^they  probably  would  be  in  most  of  such  cases :        L.  C. 
A  transfer  by  deed  having  de  facto  taken  place  from  Qooch  to  the    ^ 
in&nt  AdafMj  that  deed  is  accepted  by  the  company ;  Adatii^  is 


r^tered  in  their  books  in  the  place  of  Oooch  ;  and  at  the  proper  Gooct^Cabb. 
time  they  retam  to  the  office  for  the  Eegistration  of  Joint  Stock 
Companies  the  particulars  required  by  the  Act  of  Parliament^  one 
of  which  is  the  time  when  any  one,  having  been  a  shareholder  upon 
the  lists  previously  returned,  ceased  to  be  shareholder.  They  re- 
turned G^ooch  as  having  ceased  to  be  a  shareholder ;  and  all  per- 
WDs  dealing  with  the  company  upon  the  faith  of  the  returns  made 
to  the  B^;istrar  of  Joint  Stock  Companies  would  from  that  time 
forth  at  all  events  cease  to  look  to  the  liability  of  Oooch  as  a  share- 
holder. It  appears  to  be  clear,  and  it  was  admitted  in  the  course 
of  the  argument^  that  if  the  infant  transferee,  coming  of  age  before 
any  winding-up,  had  elected  to  stand  by  the  transaction  and  to 
hold  the  shares,  it  could  not  have  then  been  said  that  Qooch  ceased 
to  be  a  member  at  the  date  of  the  ratification,  as  he  would  have 
ceased  to  be  a  member  at  the  date  of  the  transfer  to  the  infant. 
Then  why  should  not  any  other  act  which  substantially  puts  an 
end  to  Oooeh's  title  in  a  manner  binding  upon  the  company  and 
not  voidable,  be  deemed  to  have  relation  to  the  original  transfer, 
which  was  voidable  but  which  was  never  avoided,  and  which,  so  far 
as  the  company  is  concerned,  could  not  now  be  avoided  ? 

It  appears  to  me  that  a  transfer  having  before  the  winding-up 
been  made  to  an  adult,  who  was  to  all  intents  and  purposes  a  good 
shareholder,  it  was  not  possible  before  the  winding-up  order,  and 
it  is  not  possible  under  the  winding-up  order,  for  the  company  to 
go  back  and  now  to  avoid,  not  the  transfer  by  which  the  existing 
shareholder  was  constituted  such,  but  transfers  which  are  funda 
officio^  which  have  been  spent  by  intermediate  transactions,  and 
through  which  the  title  of  the  existing  shareholder  is  derived. 

I  wish  to  say  further,  that,  if  I  found  in  the  38th  section  words 
supporting  the  argument  which  has  been  offered,  that  there  always 
most  be  some  person  against  whom  the  liability  for  a  year  as  a  past 
shareholder  can  be  enforced,  of  coarse  I  should  think  it  necessary 
to  give  ftdl  effect  to  those  words ;  but  I  do  not  find  any  such  words. 
I  find  a  clause  which,  in  its  affirmative  part,  says  generally  that  all 
past  members  are  to  be  liable  to  contribute ;  bat  that  general  enact- 
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meal  is  adbyect  toqualifcitiui  m  tUrfimiw;  tke 
DO  pMt  mesbcr  diaO  be  Ittble  toeoatnlMte  to  liK 
eeiied  Id  be  a  iMBber  for  a  period  of  oae  Tear  c 
€cr>c»-gC^Hig  eoBiaeiieeBent  of  tlie  windii^mpL 

It  qipean  to  me  that  tlie  BespondeBtB  aie  IB  tbii  £Iem]iia»  1 
if  6o0dk  did  not  eeaae  to  be  a  member  when  lie  made  tbe  tnn 
he  eoold  not  eesae  to  be  a  member  by  the  act  of  an  iafiuit,  i 
upon  that  mppomtioD,  derired  do  tatle  fiom  him ;  aad  if  90» 
diflicnlt  to  aee  wfaj  he,  or  his  erecntor  ia  his  aame^  dioold  M 
a  member  stilL  The  Act  says  that  he  isaot  to  be  liable  to  ooi 
bote  if  he  eeaaed  to  be  a  member  Sor  mofe  diana  year ;  aad  in 
JQ^pneat  he  atost  be  regarded  as  haring  ceased  to  be  a  meo 
for  mote  than  a  year. 


Sib  W.  M.  James,  UT.  :— 
I  entirely  concnr  in  the  opinion  <^  the  Lord  Chancellor. 

Sib  6.  Hellish,  KJ.  : — 
I  am  of  the  same  opinion. 

Solidtors  for  the  Official  Liquidator :  Messrs.  Lintlaier  dt  C 
Solicitor  {or  Mr.  Oooeh's  Execator :  Mr.  A  IT.  Vallafyx. 


L.C. 
and  L.  J  J. 

1973 


In  re  PEN  'ALLT  SILVER  LEAD  MINING  COMPAN 
FOTHERGILL'S  CASE. 


Jan  10^7  24   ^^^P^^y^'^^'^^''*^  ^  Memorandum — Paid-vp  Share$ — Payment  m  d 
'—1-  '     '  Campanie$  Act,  1867  (80  A  31  Vict.  c.  131X  «.  25. 

F.  and  two  other  peraons,  by  an  agreement  which  was  registered  i 
with  the  memorandum  and  articles  of  association  of  a  company  form 
1869,  agreed  to  sell  a  mine  to  the  company  for  £20,000,  half  of  whicli 
to  be  paid  at  once  by  6000  fully  paid-up  shares  of  £2  each  in  the  com] 
£6000  at  the  end  of  a  month,  and  £4000  when  the  profito  reached  a  cc 
rate.  F.  subscribed  the  memorandum  of  association  for  1000  shares, 
company  took  possession  of  the  mine,  and  5000  fully  paid-up  shares 
allotted  to  the  vendors  or  their  nominees ;  1600  of  them  being  allottc 
F,9  who  never  had  any  other  shares  allotted  to  him.    The  company 
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ordered  to  be  wound  up,  ac  which  time  F.  remained  on  the  register  for         L.  o. 
275  shares,  having  sold  the  rest : —  9saA  L.  JJ. 

EM  (affirming  the  decision  of  the  Master  of  the  Bolls),  that  F.  was  liable         1973 
to  be  placed  on  the  list  of  oontributories  for  the  1000  shares  for  which  he  had         "^^ 
subscribed  the  memorandum,  as  shares  on  which  nothing  had  been  paid ;  for    ^^?"*  * 
thatt  on  the  face  of  the  registered  documents,  there  was  no  connection  between        ... 
the  1000  ahares  for  which  F,  subscribed  and  the  5000  paid-up  shares,  and  that 
if  there  was  any  subsequent  agreement  for  ^.'f  giving  up,  in  satisfaction  of 
his  liability  to  pay  for  the  1000  shares,  paid-up  shares  to  which  he  would 
otherwise  have  been  entitled,  such  agreement  was  invalidated   by  the 
Companies  Act,  1867,  s.  25. 

Under  the  CompanieB  Act,  1867,  &  25,  the  holder  of  shares  (unless  such 
agreement,  as  provided  by  that  section,  has  been  registered)  cannot  defend 
himself  against  an  action  for  calls  by  anything  which  would  only  support  a 
pka  of  acooid  and  satis&ction,  and  would  not  support  a  plea  of  payment. 

IHIS  was  an  appeal  by  FcihergiU  from  an  order  of  the  Master 
of  the  Bolls  placing  him  on  the  list  of  contributories  of  the  Pen 
liffi  BQver  Lead  Mininy  Company,  Limited^  for  1000  shares. 

The  company  was  registered  on  the  8th  of  October,  1869,  with 
4  capital  of  £40,000,  divided  into  20,000  shares  of  £2  each.  The 
memorandoxn  of  association  stated  one  of  the  objects  of  the  com- 
pany to  be,  ''  to  purchase  and  work  a  certain  silver  lead  mine 
situate  in  the  parish  of  Uandwwg,  in  the  county  of  Carnarvon, 
known  as  the  Ten  *AIU  Mine,  and  to  carry  on  and  continue  the 
operations  hitherto  carried  on  at  the  said  mine." 

The  memorandum  was  subscribed  by  seven  persons  for  shares 
amounting  in  all  to  3350.  Fothergill  subscribed  it  for  1000  shares ; 
(Jraig,  whose  name  will  occur  again,  for  1000 ;  and  Fennington 
for  100. 

The  3rd  of  the  articles  of  association  was :  *'  The  directors  of 
the  company  are  hereby  authorized  to  carry  out  the  agreement 
set  forth  in  the  appendix  to  these  articles." 

FotheryUl,  Craig,  and  Eewitt  were  appointed  by  the  articles  the 
fint  directors. 

The  agreement  in  the  appendix  was  an  agreement  dated  the 
30th  of  September,  1869,  between  Foth&rgia,  Craig,  and  Penning- 
•ton  of  the  one  part,  and  SewiU,  as  a  trustee  for  the  company,  of 
the  other  part,  by  which  FothergtU,  Craig,  and  Fennington  agreed 
to  sell  and  assign  their  leasehold  interest  in  the  mine  to  the 
^mpany,  when  formed,  at  the  price  of  £20,000,  to  be  paid  as 
follows : — ^£10,000  in  fully  paid-up  shares  of  the  company  on  the 
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L.  c.        transfer  of  the  mine  being  made ;  a  further  sum  of  £6000  on  ( 
before  the  30th  of  October  then  next ;  and  the  balancse  so  soon  j 

1873 

v^y^        a  dividend  of  £15  per  cent,  per  annum  was  paid  by  the  eompan 
^^cSe"'^'  The  original  of  this  agreement  was  registered  with  the  articles, 

The  prospectus  stated  as  follows : — "  The  consideration  for  H 

property,  with  right  of  lease  for  twenty-one  years  at  a  royalty 
one-fifteenth,  is  £10,000  in  cash  and  £10,000  in  shares  of  tl 
company.  The  vendors  have  agreed  that  £4000,  part  of  tl 
purchase-money,  shall  remain  in  the  hands  of  the  directors  uni 
the  mine  returns  a  profit  equal  to  £15  per  cent  per  annum.  Tl 
contract  for  the  purchase  thereof,  bearing  date  the  30th 
September,  1869,  is  entered  into  between  [names  and  descriptio 
of  the  parties],  which  contract  is  subject  to  adoption  by  ti 
directors.'* 

The  directors  passed  a  resolution  adopting  the  contract,  ai 
though  no  assignment  of  the  mine  was  made,  the  company  w 
let  into  possession.  15,000  shares  in  the  company  were  allotte 
of  which  5000  were  allotted  as  fully  paid-up  shares  to  nomine 
of  the  vendors.  1575  of  these  fully  paid-up  shares  were  allottt 
to  FotherfftH,  and  he  never  became  the  allottee  of  any  othei 
He  sold  the  greater  part  of  them,  and  for  the  most  part  at 
premium.  On  the  22nd  of  July,  1870,  when  an  order  was  ma( 
for  winding  up  the  company,  he  was  the  holder  of  275  onl 
The  official)  liquidator  then  applied  to  put  him  on  the  list  for  tl 
1000  shares  which  he  had,  by  subscribing  the  memorandum 
association,  agreed  to  take,  and  the  Master  of  the  Bolls  decide 
that  he  must  be  on  the  list  for  those  shares. 


Mr.  De  Gex,  Q.C.,  and  Mr.  Boxburgh,  Q.C.,  for  the  Appellant  :- 

The  contract  to  take  1000  shares  would,  before  the  Compani 
Act,  1867,  have  been  satisfied  by  the  allotment  of  the  paid-i 
shares :  Drummond's  Case  (1) ;  PeWa  Case  (2) ;  Forbes  &  JuM 
Case  (3)  ;  In  re  Baglan  HaU  Colliery  Company  (4) ;  Jones^  Case  (5 
The  contract  to  sell  the  property  for  paid-up  shares  having  bee 
registered,  the  Act  does  not  alter  the  case. 

(1)  Law  Rep.  4  Ch.  772,  781.  (3)  Law  Rep.  5  Ch.  270. 

(2)  Ibid.  5  Ch.  11.  (4)  Ibid.  346. 

(5)  Law  Rep.  6  Cb.  48. 
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Hr.  Scndhffote,  Q.C.,  and  Mr.  Craeknall,  for  the  official  liqni-       L.  c. 
dator:—  and  L,  J  J. 

1873 

The  only  case  since  the  Act  is  ClelanSs  Case  (1),  which  shews       ^'^ 
that  writing  off  a  money  claim  not  presently  payable  will  not    ^cam. 
reckon  as  a  payment  in  cash.    The  memorandum  is  in  effect  a        ""~ 
contract  by  FothergiU  to  take  1000  "shares  and  pay  for  them  in 
cash :  Eoani  Case  (2).    There  is  nothing  to  shew  that  FothergiU 
was  entitled  to  any  specified  proportion  of  the  paid-up  shares,  nor 
is  there  anything  in  writing  to  shew  that  the  1000  shares  for 
which  he  signed  the  memorandum  were  in  any  way  connected  with 
the  shares  given  in  payment  for  the  mine.     For  anything  that 
appears  in  writing  JPo^A^^tS  could  have  claimed  the  1000  shares  in 
addition  to  the  paid-up  shares,  and  any  agreement  setting  off  one 
against  the  other,  not  being  registered,  is  void  by  the  Act  of  1867. 

[They  also  referred  to  Baron  de  BeviUes  Case  (3).] 

Mr.  De  Oex,  in  reply. 


Jan.  24.    Lord  Selborne,  L.C. : — 

This  is  a  case  in  which  Mr.  Father gUl,  by  the  memorandum  of 
association  of  the  company,  became  a  subscriber  for  1000  ordinary 
shares  in  the  company,  on  which  £2  per  share  was  prima  faeie 
payable  in  the  ordinary  way.  The  only  question,  in  my  view,  is 
whether,  in  law  or  in  fact,  Mv/^FothergiU  has  paid  or  satisfied 
£2000  to  the  company  in  respect  of  these  shares.  He  clearly  has 
not  done  so  unless  such  payment  could  be  and  was  effected  by  the 
appropriation  thereto  of  his  interest  as  a  joint  vendor,  with  two 
other  persons,  of  certain  mineral  property  which,  by  an  agreement 
annexed  to  the  articles  of  association,  was  covenanted  to  be  sold  to 
the  company. 

I  will  assume,  for  the  purpose  of  this  decision,  that  the  authori 
given  to  the  directors  of  the  company  by  the  articles  to  adop' 
that  agreement,  and  its  contemporaneous  registration  by  the  direc 
tors,  made  it  binding,  according  to  its  true  interpretation,  upon  tb 

(1)  Law  Bep.  14  Eq.  387.  (2)  Law  Rep.  2  Ch.  427. 

(3)  Law  Rep.  7  Eq.  11. 
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company  from  the  day  on  which  the  memorandum  and  .article 
were  registered  and  the  company  formed.  For  the  same  porpoo 
I  assume  also  that  the  fact  of  the  vendors  being  all  from  th( 
FoiBBBQiLL'a  beginning  directors  of  the  company  would  make  no  difference  ii 

this  case  to  Mr.  FotJierffUTs  disadvantage.    I  must  not,  bowevei 

be  supposed  to  express  a  judicial  opinion  on  either  of  the» 
points. 

The  contract  of  sale  thus  referred  to  in  the  articles  was  (as  I  hav^ 
said)  a  contract  by  which  Mr.  FothergiU  and  two  other  persons,  at 
joint  vendors  (without  any  disclosure  of  any  several  rights  or  inte 
rests  which  they  may  have  had  inter  ae),  agreed  with  a  trustee  for  th( 
intended  company,  contingently  on  the  adoption  of  the  contract  b; 
the  directors  after  the  formation  of  the  company,  and  on  the  allot 
ment  of  shares  therein,  to  sell  the  mining  property  from  which  th< 
company  derives  its  name  to  the  company  for  a  nominal  considers 
tion  of  £20,000,  to  be  paid  at  the  times  and  in  the  manner  follow 
ing;  viz.,  £10,000  upon  the  completion  of  the  contract  by  convey 
ance  and  assignment,  in  5000  fully  paid-up  shares  of  the  company 
£6000  in  cash  at  a  later  date,  and  the  remaining  £4000,  also  ii 
cash,  when  but  not  until  15  per  cent  profits  should  be  earned  b] 
the  company. 

The  argument  of  the  Appellant  is  that  the  sum  of  £2000  dui 
upon  the  1000  shares  subscribed  for  by  Mr.  Fothergtll  must  b 
deemed  to  have  been  fully  paid  or  satisfied  by  the  appropriatioi 
thereto  of  an  adequate  part  of  that  portion  of  the  purchase-monej 
for  the  mine  which,  under  the  agreement  for  purchase,  was  to  b< 
represented  by  5000  fully  paid-up  shares  in  the  company. 

The  first  question  is,  whether,  upon  the  true  construction  o 
the  memorandum  and  articles  of  association  and  of  the  contract 
for  sale,  the  agreement  of  the  parties  was  that  the  amount  due  on 
the  1000  shares  should  be  paid  by  so  setting  off  against  it  part  ol 
the  purchase-money  to  be  represented  by  the  fully  paid-up  shares 
or  whether  there  were  two  independent  agreements ;  the  one  ac 
ordinary  subscriber's  agreement  to  take  1000  shares,  carrying  wit! 
it  the  ordinary  liability  of  a  shareholder,  without  any  stipulation  as 
to  the  mode  of  satisfying  that  liability;  the  other  an  ordinar} 
purchaser's  agreement  to  buy  leasehold  property  on  the  terms  oi 
paying  for  it  (as  to  part  of  the  consideration)  in  shares  free  from 
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liability,  bnt  entitling  the  vendors  to  an  interest  in  subsdqnent  L.  c. 

« .       i.  .1^  and  U  J  J. 

profits  of  the  company. 


Upon  the  only  principle  of  constmction  which  I  know  of  as 
applicable  to  snch  a  case,  it  appears  to  me  to  be  quite  dear  that  ^^^q"^^^ 
there  are  here  two  independent  agreements.    No  connection  be-       -^ 
tween  them  is  expressed  on  the  face  of  any  one  of  the  documents. 
They  take  effect  at  different  times,  in  different  events,  on  different 
conditions,  and  between  different  partie&     By  the  subscription 
to  the  memorandum  of  association,  under  sects.  7, 11,  and  23  of  the 
Companies  Aet,  1862  (and  according,  if  authority  were  needed,  to 
Evam*  Case  (1)  ),  Mr.  FotherffiU  not  merely  agreed  to  take,  but 
actually  did  take,  and  immediately  on  the  registration  of  the  com- 
pany became  the  actual  and  legal  holder  of  1000  ordinary  shares, 
in  respect  of  which  he  was  thenceforth  liable  absolutely  and  uncon- 
ditionally  to  contribute  to  the  funds  of  the  company  the  full  sum 
of  £2000.     By  the  agreement  for  the  sale  of  the  mine  three  per-* 
SODS  jointly  (of  whom  Mr.  FotherffiU  was  one)  became  entitled,  not 
absolutely  and  immediately,  but  conditionally  on  certain  events, 
which  afterwards  happened,  to  5000  shares,  without  liability  to  pay 
anything  upon  them,  the  land  with  which  the  vendors  parted  by 
the  contract  being  agreed  to  be  taken  by  the  company  in  lieu  of 
the  fall  amount  of  those  shares.    Shares  cannot  be  set  off  against 
a  money  demand ;  a  joint  contract  cannot  be  set  off  against  a  sepa- 
rate contract    Even  if  the  two  agreements  had  been  contained  in 
the  same  instrument^  I  should  have  thought  it  dear,  as  a  mere 
matter  of  construction,  that  Mr.  FdhergUl  and  his  co-vendors 
would  be  entitled  to  claim  from  the  company  (if  they  considered 
it  for  their  interest  so  to  do)  performance  of  this  contract  by  the 
delivery  to  them  (on  the  due  fulfilment  of  the  conditions  on  which 
the  sale  depended)  of  the  full  amount  of  5000  fully  paid-up  shares 
in  addition  to  all  the  shares  for  which  Mr.  FotherffiU  and  each  of 
the  other  vendors  had  severally  and  individually  subscribed.    I 
should  have  thought  it  not  less  clear  that  the  company  were,  by  the 
effect  of  the  two  agreements  taken  together,  entitled  to  insist  on 
receiving  from  Mr.  FotherffiU  £2000  in  money,  and  on  also  receiv- 
ing from  him  and  his  co-vendors  the  mine,  without  paying  any 
consideration  for  it  (so  far  as  this  part  of  its  value  was  concerned) 
(1)  Law  Rep.  2  Ch.  427. 
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L.  C.       beyond  the  admission  of  Mr.  FotherffiU  and  his  co-vendors  to 
^  *    one-fourth  share  of  the  profits  of  the  undertaking  without  liability 

1S73  »  * 

To  contend  that,  apart  from  any  other  or  subsequent  arrangemen 


Fothebgill's  jjj.^  FoihergiU  could,  as  against  the  company,  insist  on  the  extin^ 
— *-  tion  of  his  liability  to  pay  them  the  £2000  in  consideration  of  h 
renouncing  (with  or  without  the  concurrence  of  his  co-vendon 
one-fifth  part  of  this  right  to  share,  without  personal  liability,  in  tl 
contingent  profits,  would  have  appeared  to  me  simply  extrayagao 
Any  stranger  proposing  to  give  credit  to  the  company,  who  migl 
haye  gone  to  the  Registrar  of  Joint  Stock  Companies  and  migl 
have  there  seen  those  agreements,  must  have  understood  (suppoi 
ing,  to  simplify  the  case,  that  the  whole  purchase-money  for  tl 
mine  had  been  payable  in  paid-ujp  shares)  that  the  company  woul 
have,  to  satisfy  his  claims,  the  mine  itself,  free  from  any  liability  1 
any  person  which  could  come  into  competition  with  his  rights  as 
creditor,  and  also  the  £2000  either  actually  paid  or  legally  pa] 
able  on  Mr.  FoihergilVs  shares.  The  Appellant  says  he  ought,  o: 
the  contrary,  to  have  understood  that  one  of  these  assets  of  th 
company  was  in  effect  to  be  set  off  against  the  other.  Even  if  tl 
whole  had  been  payable  in  money,  the  debt  to  the  three  could  no 
without  more,  have  been  set  off  against  the  liability  of  the  on 
And  it  appears  to  me  to  be  a  fallacy  to  speak  of  Mr.  FotherffiU 
interest  in  the  mine  as  then  available  for  the  payment  of  h 
liability  on  his  shares.  His  interest  in  the  mine  had  been  alread 
commuted  by  the  agreement  for  sale  into  a  joint  interest  in  500 
paid-up  shares  of  the  company,  to  be  delivered  in  certain  eventi 
What  these  shares  might  have  been  really  worth  does  not  satisfac 
torily  appear,  but  it  is  certainly  not  to  be  assumed  that  they  wonl 
necessarily  be  equal  to  £10,000  cash  in  the  hands  of  the  company 
Even  if  the  fact  had  so  turned  out,  it  was  not  a  fact  patent  on  th 
face  of  the  written  instruments,  nor  could  any  creditor  inspectin 
those  instruments  be  deemed  to  have  had  notice  thereof. 

Taking  this  view  of  the  true  construction  of  these  documents,  i 
would  not  have  been  easy  to  persuade  me  that  if  the  Companu 
Ad,  1867,  had  never  been  passed,  I  should  have  been  obliged  b 
any  authority  to  hold  that  Mr.  FothergiWs  liability  to  pay  th 
£2000  was  extinguished  or  satisfied.  I  have,  however,  carefull 
examined  the  authorities  relied  on  by  the  Appellant — DrurMMni 
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Ccm  (1),  PdTs  C(m{2),  In  re  Baglan  Hall  CoBiery  Company  (3),       l.  c. 
and  Jbfies'  Case  (4) — ^all  which,  except  the  last^  were  decided  in  liiis   ^^     ^ 
Court  by  the  late  learned  and  excellent  Lord  Justice  Cfiffard,    I       ]^ 
find,  as  I  expected,  that  the  question  determined  in  each  of  these  ^^"q^*''''^ 

cases  was  one  of  fact  rather  than  of  law.    It  was  held  by  the  Court       

of  Appeal  to  be  established  by  the  evidence  in  each  of  these  cases 
that  it  had  been  agreed  between  a  company  and  certain  vendors  of 
property  to  the  same  company,  who  were  also  subscribers  for  or 
allottees  of  shares  therein  (the  whole  scheme  being,  as  in  this  case, 
connected  with  the  original  formation  of  the  company),  that  the 
vendors  should  receive  payment  for  the  property  which  they  had 
sold,  and  make  payment  for  the  shares  which  they  had  subscribed 
for,  by  one  and  the  same  operation,  t.6.,  by  appropriating  what  was 
due  to  them  as  vendors  to  satisfy  what  was  due  from  them  as  share- 
holders ;  and  that  the  delivery  of  certificates  for  paid-up  shares 
was  intended  to  be,  and  was,  according  to  the  true  meaning  and 
intent  of  the  several  agreements  in  those  cases,  nothing  more  than 
a  symbol  of  the  double  payments  effected  in  this  way.  In  the  then 
state  of  the  law  this  mode  of  paying  up  shares  was  held  (and  I 
suppose  rightly  held,  if  the  transaction  was  honafide  and  the  agree* 
ment  really  of  that  nature)  to  be  lawful  and  effectuaL 

That  this  is  the  true  effect  of  those  decisions  is  apparent  from 
the  judgments  in  all  of  them,  but  is  most  clearly  explained  by 
lK)rd  Justice  Qiffard  himself,  in  the  following  passage  of  his  judg- 
ment in  In  re  Baglan  Ball  CoHiery  Company  (5).  After  referring 
to  the  7th,  11th,  and  23rd  sections  of  the  Act  of  1862,  he  says: 
"Taking  these  sections  together,  a  person  who  subscribes  the 
memorandum  of  association  is  to  be  held  to  have  agreed  to  be 
a  ahateholder  for  the  number  of  shares  in  respect  of  which  he 
subscribes  it,  to  take  them,  and  to  pay  a  proper  consideration  for 
theuL  The  12th  section  provides  that  the  memorandum  of  associa- 
tioQ  can  only  be  altered  in  certain  particulars  and  in  a  particular 
^y;  if,  therefore,  the  memorandum  and  the  articles  are  incon- 
aistoit,  the  articles  must  give  way ;  but  there  is  not  any  incon- 
nstency  between  a  memorandum  which  is  general  in  its  terms,  and 

a)  Law  Bep.  4  Ck  772.  (3)  Law  Bep.  5  Cb.  346. 

(2J  nwL  5  Ou  11.  (4)  Ibid.  6  Ch.  48. 

(5)  Law  Rep.  5  Cb.  346, 354. 
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L.  G.  articles  which  state  that  the  payment  for  the  shares  is  to  be  ma< 

'  in  a  particular  way,  according  to  the  terms  of  a  contract  refem 

-''  to  in  the  articles ;  nor  do  I  see  that  payment  in  kind,  according 


^^^SS"""**  a  subsequent  contract  with  the  company,  is  inconsistent  with  son 

a  memorandum.    If  there  be  a  contract  of  such  a  nature  that,  < 

bill  filed  by  the  company,  it  could  not  be  set  aside,  a  payment  f 
shares  in  kind  according  to  that  contract  is  legal."  In  the  lat€ 
case  (Jonas'  Case  (1)  ),  Lord  Justice  MeUish  also  said :  ^  These  gentl 
men  enter  into  an  agreement  to  take  250  shares  each,  and  fau 
themselves  to  pay  fully  for  those  shares.  And  they  have  pa 
fully,  for  they  have  given  land,  which  is  as  good  as  money.  .  . 
The  memorandum  and  the  articles  shew  the  manifest  intention 
all  parties  that  there  should  be  only  one  set  of  shares.  In  tl 
articles  they  are  described  as  shares  to  be  taken  for  the  lau 
and  it  would  be  most  uujust  to  hold  these  gentlemen  liable 
pay  for  250  shares  in  any  other  way." 

Mr.  De  Oex  insisted  that  these  authorities  ought  to  bind  us 
place  a  similar  construction  upon  the  documents  and  facts  in  tl 
present  case.  For  this  argument  I  can  see  no  foundation  at  all.  ] 
two  of  the  cases  relied  on  {DrummoncPs  Case  (2)  and  In  re  Bagh 
EdU  Colliery  Company  (3)  )  there  were  express  and  unequivocal  won 
either  in  a  prospectus  (on  the  faith  of  which  the  Court  considers 
all  parties  to  have  acted),  or  in  the  articles  themselves,  shewing  thi 
the  shares  subscribed  or  applied  for  by  the  vendors  were  to  be  pai 
up  by  means  of  the  application  thereto  of  part  of  the  purchas< 
money  of  the  property  sold.  In  the  two  other  cases  the  evidenc 
and  documents  on  which  the  Court  proceeded  do  not  appear  full 
(nor  was  it  necessary  that  they  should  appear  fully)  in  the  report 
But  there  is  nothing  in  the  report  of  PelTs  Case  (4)  from  which 
can  infer  that  the  terms  of  the  documents  there  were  similar  to  thos 
in  the  present  case.  Jones*  Case  only,  as  it  is  reported  (5),  preseni 
a  state  of  circumstances  which  does  appear  more  closely  to  resembl 
the  facts  with  which  we  have  to  deal.  But  I  cannot  help  inferno 
from  what  was  said  by  both  the  Lords  Justices  (though  Lor 
Justice  James  doubted  how  that  case  would  have  stood  but  for  th 

(1)  Law  Rep.  G  Cb.  48,  50.  (3)  Uw  Rep.  6^  Ch.  346. 

(2)  Ibid.  4  Ch.  772.  (4)  Ibid.  11. 

(6)  Law  Rep.  6  Ch.  48. 
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earlier  dedaions)  that  there  most  haye  been  some  other  material       L.  C. 
evidence  differing  from  any  which  is  now  before  ua^  and  leading  to 
Uie  oondnaions  of  &ct  at  which  the  Gonrt  arriyed.    If  in  the       y^^ 
present  case  the  parties  really  meant  the  same  thing  which  Lord  ^^^f^^^^* 
Justice  MeBiah  thought  was  clearly  proved  to  haye  been  meant  by        — 
the  parties  in  Jone»*  Cam  (l)^  it  is  certain,  in  my  judgment^  that 
they  have  not  expreosed  that  meaning^  either  in  the  memorandum 
of  association,  or  in  the  articles^  or  in  the  contract  for  sale,  or  in 
any  other  document  at  which  we  are  entitled  to  look  for  eyidenoe 
of  their  actual  agreement.    To  suggest  that  the  authorities  cited 
ought  to  guide  this  Courts  not  only  on  points  of  law  but  in  the 
determination  of  questions  of  fact  in  other  cases  upon  different 
evidence^  is  to  lay  much  too  seyere  a  strain  upon  these  authorities, 
or,  I  should  rather  say,  to  press  the  doctrine  of  authority,  as  appli- 
cable to  the  duty  which  this  Court  has  to  perform,  altogether  beyond 
its  proper  limits. 

But  if  these  authorities  went  much  further  than  they  appear  to 
me  to  do  in  support  of  the  argument  of  the  Appellant,  there  would 
still  remain  this  insuperable  difficulty  in  his  way,  that  the  law 
which  is  to  be  applied  to  the  present  case  is  different  from  that 
under  which  those  cases  were  determined.  The  25th  section  of 
30  &  31  Yict.  c.  131  applies  to  the  present  company ;  it  did  not 
apply  to  any  of  the  companies  in  any  of  those  cases.  That  section 
was  eyidenily  enacted  to  counteract  and  put  a  stop  to  the  dangers 
and  abuses  incident  to  all  such  arrangements  as  those  which  led  to 
the  decisions  which  I  haye  mentioned— -dangers  and  abuses  nowhere 
more  powerfully  or  more  justly  described  than  by  Yice-Chancellor 
Stuart  in  Leeke^s  Case  (2).  13ie  section  runs  thus :  **  Eyery  share 
in  any  company  shall  be  deemed  and  taken  to  haye  been  issued  and 
to  be  held  subject  to  the  payment  of  the  whole  amount  thereof  in 
cash,  unless  the  same  shall  haye  been  otherwise  determined  by  a 
contract  duly  made  in  writing  and  filed  with  the  Registrar  of  Joint 
Stock  Companies  at  or  before  the  issue  of  such  shares."  If  there 
were  in  this  case  the  clearest  possible  proof,  either  by  parol  eri- 
deuce  or  by  any  unr^istered  document,  of  an  actual  agreement 
that  the  shares  which  Mr.  FcthergiU  subscribed  for  should  be  paid 
up  by  setting  off  against  his  liability  on  them  the  yalue  of  his 
(1)  Law  Rep.  6  Gb.  48.  (2)  Law  Bep.  11  Eq.  100. 
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FoTracRGiLL*«  yoid  by  the  statute. 
Case.  ^ 


interest  under  the  agreement  for  sale  in  that  part  of  the  conside 
lion  for  the  mine  sold  to  the  company  which  was  not  payable 
cash,  this  agreement  (not  being  registered)  would  be  absokt 
The  1000  shares  for  which  Mr.  JWA^n 
signed  the  memorandum  of  association  could  not  have  been  issu 
and  they  could  not  have  been  held  after  issue  as  shares  payable 
any  such  manner.  I  should  certainly  not  be  disposed  to  place  e 
narrow  or  technical  construction  upon  the  words  ''  payable 
cash,"  as  used  in  this  statute.  But  to  hold  that  shares  payable 
cash  under  this  statute  can  be  paid  for  by  an  agreement  to  set 
against  them  other  shares  deemed  to  be  paid  up  in  the  same  cc 
pany  (which  the  company  could  not  lawfully  buy  and  of  wh 
the  value  must  be  wholly  speculatiye),  or  even  by  ascrib 
to  them  the  assumed  value  of  land  agreed  to  be  sold  to  the  c< 
pany  for  any  other  than  a  money  consideration  presently  paya 
in  cashy  would  be  to  render  this  enactment  (a  wholesome  em 
ment  in  my  opinion,  though  of  that  it  is  not  the  province  of  1 
Court  to  judge)  absolutely  nugatory. 

I  think  that  the  judgment  of  the  Master  of  the  Bolls  in  I 
case  is  right,  and  that  the  appeal  motion  must  be  dismissed  \^ 
costs. 


Sir  W.  M.  James,  L  J. : — 

I  entirely  concur  in  the  judgment  which  the  Lord  Chancellor 
just  delivered,  and  desire  to  add  but  a  few  words.  I  doubtec 
the  time  when  Jonei  Case  (1)  was  before  my  colleague  and  mys 
and  still  doubt,  whether  PelFs  Case  (2)  was  rightly  decided  by 
Court  of  Appeal.  It  appeared  to  me  that  it  could  only  have  b 
decided  upon  one  of  two  grounds :  either  that  there  was  accord  t 
satisfaction,  or  that  there  was  an  agreement  between  the  pari 
not  expressed  in  the  two  contracts  in  writing,  and  that  this  agi 
ment  had  been  so  acted  upon  bond  fide  between  persons  compet 
so  to  do,  the  company  on  the  one  side  and  the  shareholder  on 
other,  as  to  render  it  impossible  for  the  company  to  have  a 
polled  the  shareholder  to  take  other  shares,  or  for  the  sharehol 
to  have  compelled  the  company  to  give  him  other  shares. 


(1)  Law  Rep.  6  Ch.  48. 


(2)  Law  Rep.  5  Ch.  11. 
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Itsiyeaiedto]iieinJiMiei'C!Kae(l)  that  the  same  state  of  things       L.C. 
uoae,  for  that  the  oondnct  of  the  parties  there  was  evidenoe 
of  a  lomd  fide  anangemeQt  by  persons  competent  to  make  that 


arrangement^  that  one  set  of  shares  should  be  set-off  against  the  FoimaaL'i 
other.    That  case,  therefore,  by  no  means  gOYems  the  present  

Sib  G.  Hellish,  KJ.  : — 

I  am  of  the  same  opinion. 

Ido  not  think  it  necessary,  and  do  not  desire  to  giro  any  con- 
clusive opinicm  whether,  if  the  Act  of  1867  had  never  passed,  there 
vonld  not  in  this  case  have  been  sufficient  evidence  of  a  rerbal 
agreement  between  Mr.  FathergQl  and  the  directors  of  the  com- 
pany that  1000  of  the  paid-np  shares  which  were  dne  to  the 
vendors  of  the  mine,  and  which,  with  their  consent^  were  to 
be  allotted  to  3[r.  FoOiergiUj  should  be  taken  and  accepted  in  lieu 
and  satisfaction  of  the  payment  np  of  the  £2000  dne  on  the  1000 
shares  which  Mr.  FothergtU  had  subscribed  for  under  the  memo- 
randum of  association. 

In  /ones'  Ckue  I  certainly  came  to  tbe  conclusion  that  it  was 
the  intention  of  all  parties,  that  is  to  say,  both  of  Mn  Joims  and 
the  directors,  that  he  should  be  registered  for  250  shares,  and  that 
those  250  shares  were  intended  to  be  the  250  shares  which  he  had 
subscribed  for  by  the  memorandum  of  association ;  and  I  thought 
that  3Ir.  Jones,  having  assented  to  his  being  roistered  for  250 
shares  only,  never  could  afterwards  have  claimed  an  additional 
250  shares  if  the  company  had  turned  out  to  be  a  prosperous  com- 
pany, and,  under  those  circumstances,  I  certainly  thought  that  the 
company  ought  not,  after  they  were  ordered  to  be  wound  up,  to  be 
allowed  to  say  that  he  was  a  shareholder  for  500  shares  instead  of 
250  shares ;  and  no  doubt  I  relied  upon  the  decision  of  Lord  Justice 
Oiffard  in  PdTs  Case  (2)  as,  in  my  opinion,  decidbg  that  such  an 
arrangement  was  not,  in  the  then  state  of  the  law,  ultra  Wres,  and 
beyond  what  it  was  within  the  power  of  the  directors,  to  enter  into. 

I  am  not  at  all  certain  that,  if  it  were  necessary  to  determine 

the  same  question  of  fact  in  this  case,  I  should  not  come  to  the 

conclusion  that  the  directors  and  Mr.  FothergUl  had  all  agreed 

that  the  1575  shares  for  which  Mr.  FoOiergUl  was  registered  should 

(1)  Law  Rep.  6  Ch.  48.      •  (2)  Law  Rep.  5  Ch.  11. 
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L.  C.        transfer  of  the  mine  being  made ;  a  further  sum  of  £6000  on  or 
before  the  30th  of  October  then  next ;  and  the  balance  so  soon  aa 
a  dividend  of  £15  per  cent,  per  annum  was  paid  by  the  company. 
^^Se"'^'  The  original  of  this  agreement  was  registered  with  the  articles. 

The  prospectus  stated  as  follows : — "  The  consideration  for  the 

property,  with  right  of  lease  for  twenty-one  years  at  a  royalty  of 
one-fifteenth,  is  £10,000  in  cash  and  £10,000  in  shares  of  the- 
company.  The  vendors  have  agreed  that  £4000,  part  of  the 
purchase-money,  shall  remain  in  the  hands  of  the  directors  until 
the  mine  returns  a  profit  equal  to  £15  per  cent  per  annum.  The 
contract  for  the  purchase  thereof,  bearing  date  the  30th  of 
September,  1869,  is  entered  into  between  [names  and  descriptions- 
of  the  parties],  which  contract  is  subject  to  adoption  by  the 
directors." 

The  directors  passed  a  resolution  adopting  the  contract,  and 
though  no  assignment  of  the  mine  was  made,  the  company  waa 
let  into  possession.  15,000  shares  in  the  company  were  allotted,. 
of  which  5000  were  allotted  as  fully  paid-up  shares  to  nominees 
of  the  vendors.  1575  of  these  fully  paid-up  shares  were  allotted 
to  FotherffiU,  and  he  n*ever  became  the  allottee  of  any  others. 
He  sold  the  greater  part  of  them,  and  for  the  most  part  at  a 
premium.  On  the  22nd  of  July,  1870,  when  an  order  was  mado 
for  winding  up  the  company,  he  was  the  holder  of  275  only. 
The  ofiScial]  liquidator  then  applied  to  put  him  on  the  list  for  the 
1000  shares  which  he  had,  by  subscribing  the  memorandum  of 
association,  agreed  to  take,  and  the  Master  of  the  Bolls  decided 
that  he  must  be  on  the  list  for  those  shares. 


Mr.  De  Oex,  Q.C.,  and  Mr,  Roxburgh,  Q.C.,  for  the  Appellant : — 

The  contract  to  take  1000  shares  would,  before  the  Companies 
Actf  1867,  have  been  satisfied  by  the  allotment  of  the  paid-up 
shares :  Drtmmond's  Case  (1);  Peir$  Case  (2) ;  Forbes  &  Judd's 
Case  (3)  ;  In  re  Baglan  HaU  Colliery  Company  (4) ;  Jones^  Case  (5). 
The  contract  to  sell  the  property  for  paid-up  shares  having  been, 
registered,  the  Act  does  not  alter  the  case. 


(1)  Law  Rep.  4  Ch.  772,  781. 

(2)  Ibid.  5  Ch.  11. 


(3)  Law  Rep.  6  Ch.  270. 

(4)  Ibid.  346. 
(5)  Law  Rep.  6  Ch.  48. 
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nction  has  taken  place  prior  to  the  time  when  the  Act  of  1867 
paased ;  and  if  any  snch  case  should  come  before  ns,  I  wish  to  be 
entirely  unfettered  as  to  the  conclusion  that  I  may  come  to  upon 
sQch  a  case. 

Solicitors:  Mr.  R  W.  Stacpode;  Mr.  W.  Foster. 


UO. 

and  L.  JJ. 
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Case. 


Ex  parte  HALLIDAY,    In  re  LIEBEBT. 

Bankruptcy — Fraudulent  Prtferenee, 
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Z.  beiog  on  the  ere  of  bankruptcy,  drew  out  all  his  balance  at  his  bankers  ^<^^  24. 
sod  sent  it  to  £1,  who  was  employed  by  him  as  accountant,  and  to  whom  ~~^ 
he  owed  a  considerable  suul  His  object  in  sending  the  money  to  K.  was 
to  prevent  its  being  attached  by  another  creditor,  who  had  issued  a  writ 
against  him.  K.  took  bock  the  money,  and  refused  to  accept  it  unless  the 
debtor  consented  to  his  paying  himself  out  of  it  Afler  some  discussion, 
the  debtor  agreed  to  this,  and  K  accordingly  appropriated  £421,  part  of  the  ' 

sum  entrusted  to  him,  in  saUsfaction  of  his  own  debt.  The  evidence  did  not 
establish  that  there  had  begn  anything  which  amounted  to  pressure  for  pay* 
ment  on  the  part  of  K.  before  the  occasion  on  which  he  took  back  the  money 
to  2/.  Three  days  afterwards  L.  stopped  payment,  and  soon  after>vard8 
presented  his  petition  for  liquidation : — 

Beldj  that  the  act  of  the  debtor  in  drawing  out  the  balance  from  the 
btnkers  for  the  purpose  of  defeating  the  creditor  who  was  suing  him  was  in 
itself  an  act  of  bankruptcy,  and  that  the  payment  of  the  £421  to  K,  was  a 
Craddulent  preference. 


I  HIS  was  an  appeal  from  a  decision  of  Mr,  Eegistrar  Spring 
jBim^  sitting  as  Ohief  Judge. 

The  application  to  the  Registrar  was  made  by  the  trustee  under 
the  liquidation  of  Messrs.  lAAert  db  Bogerson^  who  were  commission 
agents  in  Londony  for  a  declaration  that  a  payment  of  £421  lit.  Id. 
made  by  /.  LiAert,  one  of  the  insolyent  firm,  to  Mr.  /.  W.  Kealy, 
was  Yoid,  as  haying  been  made  with  a  view  of  giving  him  a 
iiaodulent  preference  oyer  the  other  creditors. 

In  the  month  of  August,  1870,  Kealj/y  who  had  been  introduced 
to  LiAert  by  a  Mr.  Sevin^  was  employed  by  the  firm  to  make  up 
their  books  and  to  act  as  their  accountant,  at  a  salary  of  £2  2s. 
a  day  of  eight  hours,  and  £1  Is.  for  each  clerk  employed  by  him. 

On  the  27th  of  September,  the  31st  of  October,  and  the  23rd 
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L.  G.       of  December,  1870,  Kealy  received  three  several  soms  of  £50  oik 
accoiint  of  his  charges.    At  the  time  of  the  insolyency  he  daimed 

^       a  balance  due  to  him  of  £440  12s.  bi. 
mL^miT        ^^y  stated  in  his  affidavit  that  during  those  months  he 

In  re       repeatedly  pressed  Liebert  for  money  on  account  of  his  charges ;. 

and  in  his  examination  he  said  that  on  the  23rd  of  December, 

when  the  last  sum  of  £50  was  paid,  he  told  Liebert  that  he  had  a 

very  heavy  account  against  the  firm,  and  asked  him  to  pay  it ; 

and  that  lAdbert  said,  ''  Yery  well,  you  may  settle  it ;  I  will  send 

you  the  money.'*    But  he  could  not  remember  that  he  named  any 

particular  sum  as  due^    Mr.  Semn  also  stated  that  he  had  several 

times,  in  the  months  of  November  and  December,  applied  to 

Liebert  to  settle  Kealj/s  account.    There  was  no  evidence  of  any 

application  for  payment  after  the  23rd  of  December,  1870 ;  but  on 

the  7th  of  January  1871,  LiAert  sent  him  bank  notes  and  cash  to 

the  amount  of  £851 173. 1(2.,  accompanied  by  the  following  letter  :— 

"Dear    Sir, — ^We  beg  to  hand  you  herewith,  as   requested, 

£851  178.  1(2.,  being  the  balance  of  cash  in  hand  this  day,  dAjer 

statement  at  foot,  and  remain,  dear  Sir,  • 

"Yours  faithfully, 

**  Liebert  it  Boffersfm. 

£     s.    d. 
"Messrs.  Bameit  &  Co.,  balance  .     520  17    1 

„      Dennieon 359  18    0 


£    8.  d. 

By  Mr.  Gammon  .     15    0  0 

„  Trade  expenses  .         .     10    0  0 

n  BametFs  cheque         .       4  18  0 


£880  15    1 


29  18    0 


£851  17  r 
'  The  firm  were  indebted  to  the  executors  of  Mr.  J.  BogerBon,  the 
fEkther  of  the  present  partner,  E.  Bofferson,  in  a  sum  of  £20,000, 
which  he  had  invested  in  the  business;  and  negotiations  were 
penciling  with  the  executors,  who  had  called  for  payment,  to  allow 
that  sum  to  remain  in  the  business,  it  being  admitted  that  unless^ 
this  was  done  the  firm  could  not  continue  to  carry  it  on. 

On  the  3rd  of  January,  1871,  a  cheque  of  the  firm  on  Bamdt 
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Jt  0&^  wfaicli  liad  been  paid  into  the  C(m$olidaied  BafA  at  MBm-       L.  C. 
fijMar,  was  presented  for  payment  and  was  diahononred,  and  a  writ 
was  aooocdingly  issued  on  the  7th  of  January  against  the  firm  by        ^^v* 
HiBCanmdidaiedBank.  *;^^^ 

LUberl  admitted,  in  his  examination,  that  he  drew  out  the       j^n 
money  which  he  sent  to  jEsoZy  from  BameUdt  CoJs  and  Benniaon^s     ^"""* 
btnka^  finr  fear  that  the  creditors  shonld  attach  the  balances  at  the 
banken. 

Kedfy  waSy  howerer,  unwilling  to  accept  the  money  without 
more  definite  instructions  as  to  its  application ;  and,  on  the  same 
day,  as  he  stated  in  his  affidavit,  he  took  the  money  back  to 
lAAerl,  and  refused  to  accept  the  same  unless  the  firm  authorized 
him  to  pay  himself  and  Mr.  DcUmaUy  the  solicitor  of  the  firm, 
what  was  due  to  them,  and  to  cancel  the  letter;  and  he  told 
LUberi  that  if  he  did  not  agree  to  his  request,  he  should  refuse  to 
perform  any  more  work  for  his  firm.  He  pressed  Liebert  strongly 
to  gire  him  this  authority,  and,  after  considerable  discussion,  which 
lasted  neaiiy  two  honis^  he  assented  to  Kealt^s  proposal,  and  gaye 
him  instructions  to  pay  Mr,  DoOman  £100  for  his  charge,  and  also 
gave  him  authority  to  retain  so  much  of  the  balance  of  the  said 
som  of  £851  17s.  Id.  as  would  be  sufficient  to  cover  the  amount  of 
ITealy's  charges. 

Accordingly,  on  the  same  day  Kealy  wrote  a  letter  to  Messrs. 
LiAert  dt  Bogenon  as  foUows : — 

''Dear  Sirs, — I  beg  to  acknowledge  the  receipt  of  £851  ITs.  Id. 

According  to  your  instructions,  I  have  made  the  following  pay- 

xneuts,  viz. : — 

£     i.    d. 
To  Mr.  JM7ifian,  for  his  chaiges  .     100    0    0 

M  myself  for  my  ditto    .  .     421  17    1 

£521  17    1 
whidi  amount  deducted  from  the  above  sum  of  £851 17f,  Id.  will 
leave  £330  to  your  credit.    But  inasmuch  as  there  are  other 
chsiges  in  contemplation,  I  shall  hold  the  same  as  security  for 
whatever  expenses  may  be  incurred  from  date  of  account. 

"  I  remain,  dear  Sirs, 

<<  Yours  faithfully, 

2  5  2  1 
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L.^a^^        The  firm  stopped  payment  on  the  10th  of  January,  and  on  the 
19th  of  January  presented  their  petition  for  liquidation;   but 
Kecdy  denied  that  he  had  any  knowledge  that  such  a  step  was  in 
-^J^^j^^    contemplation,  and  that  Liebert  had  led  him  to  belieye  that  funds 
In  r0       would  be  forthcoming  to  meet  the  demands  on  the  firm. 

Under  tliese  circumstances,  the  Begistrar  was  of  opinion  that 
the  payment  of  the  sum  of  £421  lis.  Id.  was  a  valid  payment 
to  Kealy,  and  refused  the  application  of  the  trustee,  who  now 
appealed  from  this  decision. 

Mr.  LUiUf  Q.C.,  and  Mr.  /.  Edwards,  for  the  Appellant : — 

There  is  no  doubt,  from  the  facts  proved  in  evidence,  that 
Liebert  knew  that  his  firm  was  on  the  verge  of  bankruptcy  on  the 
7th  of  January.  The  only  question  is,  whether  this  payment  was 
made  in  consequence  of  pressure  by  the  creditor.  There  is  no 
evidence  of  any  pressure  by  Kealy,  or  even  of  any  application 
by  him  for  any  definite  sum;  on  the  contrary,  LiAert  admits 
that  that  money  was  originally  handed  over  to  him  to  hold  for  the 
firm,  in  order  that  it  might  not  be  attached  in  the  hands  of  the 
bankers.  This  was  in  itself  a  fraud  upon  the  creditors,  and  an  act 
of  bankruptcy. 

Mr.  De  Gex,  Q.C.,  and  Mr.  Brouyh,  for  Kealy : — 

A  payment  to  a  creditor  on  the  eve  of  bankruptcy  is  not  a 
fraudalent  preference  unless  it  is  purely  voluntary.  The  debtor 
may  have  other  motives  besides  the  fear  of  legal  proceedings, 
but  they  will  not  invalidate  the  payment  if  the  creditor  really 
pressed  for  payment :  Edtvards  v.  Olyn  (1) ;  Brown  v.  Kempton  (2) ; 
BUh  V.  Smith  (3) ;  Btrachan  v.  Barton  (4).  In  the  last-mentioned 
case  the  debt  was  not  even  due  at  the  time  of  payment,  and  yet 
the  payment  was  held  not  to  be  fraudulent  In  the  present  case, 
both  Kealy  and  Sevin  pressed  for  payment*,  and  although  it  may 
be  true  that  there  was  no  special  application  on  the  day  when  the 
payment  was  made,  yet  it  was  made  in  consequence  of  previous 
pressure,  and  that  is  sufficient :  Ex  parte  Tempest  (5). 

There  was  nothiug  fraudulent  in  the  act  of  withdrawing  the 

(1)  2  E.  &  E.  29.  (3)  34  L.  J.  (Q.a)  68. 

(2)  19  L.  J.  (C.P.)  169.  (4)  11  Ex.  647. 
(5)  Law  Rep.  6  Ch.  70. 
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balance  from  the  bankers  to  prevent  the  creditors  who  had  com-       L.  c 
menced  proceedings  from  sweeping  it  all  away.    The  debtors  were 
merely  changing  the  sUus  of  the  property,  which  they  had  a  perfect 
right  to  do.    It  is  not  an  act  of  bankruptcy  to  remove  goods  to    ^p^rte 
a?oid  an  execution.   lAAert  had  no  intention  to  defeat  the  general       j„  „ 
body  of  his  creditors ;  on  the  contrary,  the  removal  of  the  balance     ^^'"*"' 
was  really  in  their  favoar. 

Sib  6.  Melush,  L.  J. : — 

The  question  is,  whether  the  payment  of  a  sum  of  £:L21  17s.  Id. 
made  by  Lid>eri,  one  of  the  debtors,  to  Kealy  on  the  7th  of 
January,  1871,  was  or  was  not  a  fraudulent  preference  and  an  act 
of  bankruptcy.  We  must  first  consider  in  what  circumstances  the 
payment  was  made  to  him.  There  is  strong  and  conclusive  evi- 
dence that  Liebert  knew  at  the  time  when  he  made  the  payment 
that  the  bankruptcy  of  the  firm  was  impending.  The  firm  was, 
in  fact,  trading  on  a  borrowed  capital  of  £20,000.  The  lender  had 
died,  and  his  executors  declined  to  continue  the  loan,  and  it  was 
clear  that  if  that  sum  was  withdrawn  they  could  not  continue  the 
business.  A  cheque  drawn  by  the  firm  had  just  been  dishonoured  at 
the  bankers,  and  a  writ  for  the  sum  for  which  the  cheque  was  drawn 
had  been  issued,  and  was  served  on  the  firm  on  the  7th  of  January. 
Kealy  had  been  employed  as  an  accountant  to  make  up  the  books 
of  the  firm  for  a  specified  remuneration.  There  had  been  three 
payments  on  account  of  his  salary,  the  last  having  been  made  on 
the  23rd  of  December,  and  he  alleged  that  there  was  still  due  to 
him  on  the  7th  of  January  above  £421.  The  evidence  of  demand 
of  payment  was  as  follows : — Mr.  Sevin,  who  had  introduced  Eecdy 
to  the  firm,  says,  that  in  November  and  December  he  had  made 
several  general  requests  on  Kealifs  behalf  for  payment.  Kealy 
admits,  in  his  examination,  that  he  made  no  demand  himself  sub* 
fiequently  to  the  23rd  of  December,  and  it  is  not  proved  that  he 
made  any  demand  on  that  day  ;  certainly  he  made  no  such  demand 
for  the  payment  of  the  whole  of  his  debt.  I  cannot  suppose  that 
he  could  have  meant  to  do  so,  otherwise  he  would  have  sent  in 
his  account,  and  would  have  said :  ^  If  you  do  not  pay  the  account 
I  will  not  go  on  keeping  the  books."  But  nothing  of  the  kind 
was  done,  and  the  utmost  that  can  be  inferred  is,  that  he  asked 


1873 


288  CHANCERY  APPEALS.  [L.R: 

L.c.       for  a  sum  as  an  instalment^  as  on  former  occasions.    On  the  Tth 
of  January  lAAert^  as  appears  &om  his  letter,  drew  ont  the  whole 
of  the  balance  of  the  firm  at  their  London  bankers,  and  paid  it  to 
iSludvy    ^^y*    W^  ^^^  *  fraudulent  preference  or  not?    It  is  clear  to 

In  rt  my  mind  that  it  was  an  act  of  bankruptcy,  whatever  view  is  taken 
LiEBEBT.  ^£  ^^  intention  of  LiAert  in  sending  the  money.  If  his  intention 
was  that  it  should  be  applied  in  paying  the  debt  of  Keaiy^  that 
would  clearly  be  a  fraudulent  preference  under  the  92nd  section 
of  the  Banhruptcy  Ael,  1869.  As  a  matter  of  fact,  I  should  infer 
not  only  that  the  payment  was  not  made,  wholly  or  in  part,  in 
consequence  of  the  pressure  of  the  former  demand,  but  that  the 
debtors  did  not  intend  to  make  any  payment  at  all,  so  long  as 
they  were  able  to  go  on  with  their  business,  and  that  when  they 
found  it  impossible  to  go  on  they  gave  a  preference  to  this  parti- 
cular creditor. 

Another  possible  view  of  the  case  is,  that  LiAert  did  not  intend 
the  money  to  be  applied  by  Kealy  in  the  payment  of  any  debts. 
Even  in  that  view  I  think  it  would  have  been  an  act  of  bank- 
ruptcy, because  it  would  have  been  done  to  defeat  the  creditors 
who  were  pressing  for  payment.  It  is  not,  however,  necessary  to 
decide  that  point,  because  I  infer  that,  as  a  matter  of  &ct,  the 
money  was  sent  for  the  purpose  of  preferring  this  particular  credi- 
tor, and  was  on  that  account  an  act  of  bankruptcy.  If  so,  what 
took  place  later  on  the  same  day  could  not  alter  the  effect  of  the 
transaction.  Kealy  very  naturally  was  not  satisfied  with  receiving 
the  money  in  the  manner  in  which  it  had  been  sent»  and  he  went 
to  lAebert  to  have  a  more  conclusive  arrangement  made.  If  no 
money  had  been  sent  before  that  interview  sufficient  pressure 
would  have  been  shewn;  but  as  in  my  opinion  the  payment  of  the 
money  in  the  morning  constituted  an  act  of  bankruptcy,  what 
happened  afterwards  on  that  day  could  not  alter  it.  The  order 
of  the  Registrar  must  be  discharged,  and  an  order  made  for  the 
repayment  of  the  money  to  the  trustee. 

LoBD  Selbobke,  L.C.,  and  Sib  W.  M.  James,  L.J.,  concurred. 

Solicitors  for  the  Trustee:   Messrs.  Phdpa  A  Sidymek^  for 
Messrs.  Sale  &  Co.,  Manchester. 
Solicitor  for  Kealy :  Mr.  JP.  DdUman. 
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£afJiruptejf — Sale  qf  Goods  by  Monthly  IntUUmenU — Intdvoncy  if  PurehoMer —         ^^^^ 
Right  of  Vendor  to  trfuMo  /urther  Ddivery — Price  of  pad  Ifutalmenta —  ^^^^ 

Stoppage  in  tranrntUrSeaeinding  Contract,  Jan,2i,  SI. 

ff.  sold  830  tOQi  of  bkadiing-powder  to  ^.,  to  be  delivered  thirty  tons  per 
month,  payment  to  be  made  in  cash  fourteen  days  after  each  deUvery.  The 
whole  amount  was  delivered  except  one  instalment  of  thirty  tons  due  in 
December,  1871 ;  but  the  November  instalment  was  not  paid  for.  On  the 
20th  of  December  K  called  a  meeting  of  his  creditors  and  declared  himself 
insolvent  On  the  23rd  of  December  H*  wrote  a  letter  refusing  to  deliver  any 
more  bleacfaing-ix>wder  under  the  contract.  In  February  following,  E,  was 
adjndicated  bankrupt,  and  the  trustee  applied  to  the  Court  for  an  order  upon 
jff,  to  pay  £150  damages  for  non  delivery  of  the  December  instalment  of 
goods  >» 

JSeld  (affirming  the  decision  of  Baccn^  C.  J.),  that  although  neither  the  non- 
payment of  the  November  instalment  nor  the  bankruptcy  of  E,  would 
-entitle  E.  to  rescind  the  tx>ntract,  yet  he  had  a  right,  after  the  declaration  of 
insolvency,  to  refuse  to  deliver  any  more  goods  till  the  prioe  of  both  the 
November  and  December  instalments  had  been  tendered  to  him : 

J7e2c2;also,  that  HJe  letter  of  the  23rd  of  December  di4..uot  sxcnae  the 
trustee  of  E*e  estate  from  tendering  the  price  of  th£t_tSQ  instalments  before 
claiming  damages  for  the  non-delivery  of  the  December  instalment 

1  HIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  in  Bank- 
niptcy. 

On  the  19th  of  October,  1870,  Messrs.  HaJl  Brothers  A  Shaw, 
4it  TFtdfids,  contracted  to  sell  to  the  bankrupt  Edwards  330  tons  of 
bleaching-powder,  upon  terms  which  were  stated  in  the  following 
letter  written  by  their  agent : — 

"Dear  Sir, — ^I  have  this  day  sold  to  you,  on  account  of  Messrs. 
EaU  BrUhers  dt  Shaw,  Widnes,  330  tons  of  bleaching-powder, 
35  per  cent,  at  88.  6d.  per  cwt,  free  on  board  here,  to  be  delivered 
thirty  tons  per  month  from  February  to  December,  1871,  both 
inclusive.  To  be  packed  in  oak  casks,  and  to  be  unbranded. 
Payment  by  cash  in  fourteen  days  from  date  of  each  delivery, 
deducting  2^  discount" 

Under  the  terms  of  this  contract  the  monthly  instalments  up  to 
and  including  the  October  instalment  were  delivered  and  paid  for. 
The  November  instalment  was  delivered,  but  was  not  paid  for. 
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L.  0.  On  the  20th  of  December^  1871,  Edwards  called  a  meeting  of 

his  creditors,  at  which  he  declared  himself  insolvent.     Measis. 
HaU  &  Co.  attended  this  meeting,  and  on  the  23rd  of  December 
^  !»»<•     they  wrote  a  letter  to  Edwards  in  the  following  terms : — 

In  re  **  We  give  you  notice  that  we  refuse  to  deliver  any  more  bleach* 

.Edwards.     .  ,  x      x  »> 

mg-powder  upon  contract. 

Accordingly,  the  December  instalment  of  bleaching-powder  was 
never  delivered. 

On  the  1st  of  January,  1872,  Edwards  filed  a  petition  for  liquidar 
tion  by  arrangement ;  but  on  the  19th  of  January  it  was  resolved 
to  proceed  in  bankruptcy,  and  he  was  adjudicated  a  bankrupt  on 
the  8th  of  February  following.  Mr.  Chalmers  was  subsequently 
appointed  trustee. 

Under  these  circumstances  the  trustee  claimed  the  delivery  of  the 
thirty  tons  of  bleaching-powder,  and  on  HaU  dt  Cb.. refusing  to 
deliver  them,  he  claimed,  in  the  County  Court  at  Liverpool, 
damages  amounting  to  £150  against  HdU  dt  Co.  for  their  breach 
of  the  contract  The  County  Court  Judge  having  refused  his  appli- 
cation, the  trustee  applied  to  the  Chief  Judge  in  Bankruptcy,  who 
afiSrmed  the  decision  of  the  County  Court  Judge.  The  trustee 
now  renewed  the  application  before  the  Court  of  Appeal. 

Mr.  C.  Biissdl,  Q.C.,  and  Mr.  Bigham,  for  the  Appellant : — 
The  contract  between  the  parties  has  never  been  rescinded;    If 
there  had  been  no  insolvency,  the  vendors  could  not  have  refused 
to  deliver  the  December  instalment  of  bleaching-powder  on  the 
ground  that  the  price  of  the  November  instalment  had  not  been 
paid.    They  must  have  brought  their  action,  and  if  Edwards  had 
brought  his  action  for  non-delivery  of  the  December  instalment^ 
the  amounts  recovered  in  the  two  actions  would  have  been  set  oflT 
against  each  other.    What  passed  at  the  meeting  of  the  20th  of 
December  did  not  have  the  effect  of  rescinding  the  contract. 
There  was  no  absolute  refusal  to  complete  the  contract  as  there 
was  in  Withers  v.  Reynolds.  (1)     On  the  contrary,  Edwards  was^ 
desirous  of  avoiding  a  bankruptcy,  and  going  on  with  his  business^ 
There  was  here  no  right  analogous   to  the  right  of  stoppage 

(1)  2  B.  &  All.  882. 
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tii  inuuHu.    There  can  be  no  lien  on  fatnre  deliveries  of  goods  for       L.  o. 
payments  due  in  respect  of  previous  deliveries.    Bat»  admitting 
that  there  was  a  lien  originally,  we  say  that  it  was  pot  an  end  to 
by  the  vendor's^letter  of  the  23rd  of  December.    That  was  a  direct    c^ISUSk 
breach  of  the  contract    If  it  had  not  been  for  that  letter  it  might       j^  „ 
have  been  incumbent  on  the  trustee  to  tender  the  price  of  the    Epwabps. 
December  instalment  when  he  claimed  the  delivery  of  it ;  but  that 
letter  has  rendered  it  unnecessary  to  do  so. 

Mr.  Cohen,  for  the  Bespondents,  was  not  called  on. 

Sib  6.  Mellish,  LJ.,  after  stating  the  facts  of  the  case,  con- 
tinued as  follows : — 

The  first  question  that  arises  is,  what  are  the  rights  of  a  seller 
of  goods  when  the  purchaser  becomes  insolvent  before  the  contract 
for  sale  has  been  completely  performed?  I  am  of  opinion  that 
the  result  of  the  authorities  is  this — ^that  in  such  a  case  the  seller, 
notwithstanding  he  may  have  agreed  to  allow  credit  for  the  goods, 
is  not  bound  to  deliver  any  more  goods  under  the  contract 
until  the  price  of  the  goods  not  yet  delivered  is  tendered  to  him ;  ' 
and  that,  if  a  debt  is  due  to  him  for  goods  already  delivered,  he  is 
entitled  to  refuse  to  deliver  any  more  till  he  is  paid  the  debt  due 
for  those  already  delivered,  as  well  as  the  price  of  those  still  to  be 
delivered.  In  BlooBam  v.  Sanders  (1)  Bayley,  J.,  says :  "*  If  goods 
are  sold  upon  credit,  and  nothing  is  agreed  upon  as  to  the  time  of 
delivering  the  goods,  the  vendee  is  immediately  entitled  to  the 
pomceoioB,  and  the  right  of  possession  and  the  right  of  property 
vest  at  once  in  him ;  but  his  right  of  possession  is  not  abso- 
lute, it  is  liable  to  be  defeated  if  he  becomes  insolvent  before  he 
obtains  possession.  Whether  default  in  payment  when  the  credit 
expires  will  destroy  his  right  of  possession  if  he  has  not  before 
that  time  obtained  actual  possession,  and  put  him  in  the  same 
situation  as  if  there  had  been  no  batgain  for  credit,  it  is  not  now 
necessary  to  inquire,  because  this  is  a  case  of  insolvency,  and 
in  a  case  of  insolvency  the  point  seems  to  be  perfectly  clear: 
Hanmm  v.  Meifer  (2).  If  the  seller  has  despatched  the  goods 
to  the  buyer,  and  insolvency  occurs,  he  has  a  right,  in  virtue 
(1)  4  B.  &  C.  941, 948.  (2)  6  East,  614. 
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L.O.       of  his  original  ownership,  to  stop  them  in  transitu.     Why? 
Because  the  property  is  vested  in  the  buyer  so  as  to  sabject 

,^v^        him  to  the  risk  of  any  accident;  but  he  has  not  an  indefeasible 
{SaSoob.    ^S^^  ^  ^^^  possession,  and  his  insolvency,  without  payment  of 

In  re  the  price,  defeats  that  right  And  if  this  be  the  case  after  he 
EDWABpe.  jj^  despatched'  the  goods,  and  whilst  they  are  in  trcMMiiu,  d 
fortiori  is  it  when  he  has  never  parted  with  the  goods,  and  when 
no  transHus  has  begun.  The  buyer,  or  those  who  stand  in  his  place, 
may  still  obtain  the  right  of  possession  if  they  will  pay  or  tender 
the  price,  or  they  may  still  act  upon  their  right  of  property  if 
anything  unwarrantable  is  done  to  that  right." 

In  Wentworth  v.  Outhwaite  (1),  Parke,  B.,  says:  "What  the 
effect  of  stoppage  in  transitu  is,  whether  entirely  to  rescind  the 
contract  or  only  to  replace  the  vendor  in  the  same  position  as  if 
he  had  not  parted  with  the  possession,  and  entitle  him  to  hold 
the  goods  until  the  price  be  paid  down,  is  a  point  not  yet  finally 
decided,  and  there  are  difficulties  attending  each  construction* 
If  the  latter  supposition  be  adopted  (as  most  of  us  are  strongly 
inclined  to  think  it  ought  to  be,  on  the  weight  of  authority),  the 
vendor  is  entitled  to  retain  the  part  actually  stopped  in  transitu 
till  he  is  paid  the  price  of  the  whole,  but  has  no  right  to  retake 
that  which  has  arrived  at  its  journey's  end.  His  right  of  lien  on 
the  part  stopped  is  revested,  but  no  more." 

And  in  Griffiths  v.  Perry  (2),  Cirompion,  J.,  says:  **  A  vendor's 
lien  on  specific  goods  sold  is  gone  when  a  bill  is  given  for  the 
price,  but  revives  if  that  bill  is  dishonoured  before  he  has  parted 
with  possession  of  the  goods ;  or  rather,  he  then  acquires,  not  a 
lien,  strictly  speaking,  but  a  right  of  withholding  delivery,  analogous 
to  the  right  of  an  unpaid  vendor  to  stop  in  transitu.  MUes  v. 
Gorton  (3),  and  many  other  cases,  shew  that  a  part  delivery  of 
the  goods  does  not  do  away  with  the  right  to  withhold  delivery  of 
the  rest,  unless  such  part  delivery  is  intended  as  a  delivery  of  the 
whole.  Then  does  it  make  any  difference  here  that  the  goods  were 
not  specific  goods?  I  jbhink  that  Valpy  v.  Oakeley(4)  is  con- 
clusive to  shew  that  it  does  not ;  and  I  consider  that  case  to  have 
been  rightly  decided.  •  .  •    What,  then,  is  the  position  of  the 

(1)  10  M.  &  W.  436,  452.  (3)  2  Cr.  &  M.  504. 

(2)  1  E.  &  E.  680,  688.  (4)  16  Q.  B.  941. 


Edwabds. 
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parties  opon  the  bill  becoming  dishonoured  and  the  vendee  insol*        L.  o. 

Tent  ?    According  to  Lord  Abinger^9  view  of  the  law  in  MUes  v.  Gcr- 

Um  (l)y  the  contract  to  deliver  is  thereby  put  an  end  to  altogether.        ^^vw 

1  am  not  inclined  to  go  so  far  as  to  say  that ;  but  I  think  that,  at    (^£^^ 

all  events,  the  vendor  has  a  right,  in  such  a  state  of  things,  to  say       in  n 

to  the  vendee,  '  I  will  not  deliver  the  goods  until  I  see  that  I 

shall  get  my  price  paid/    So,  in  the  present  case  the  FlaintifT, 

or  his  assigpiees  in  bankruptcy,  could  not,  I  think,  call  upon  the 

Defendant  to  deliver  the  rest  of  the  iron  without  paying  him 

fcrit" 

In  both  Bloxam  v.  Banders  (2)  and  WetUworth  v.  Outhwaite  (3) 
there  bad  been  a  sale  of  specific  goods,  not  merely  an  agreement  to 
aell  goods  to  be  delivered  by  instalments ;  but  it  would  be  strange  if 
the  right  of  a  vendor,  who  had  agreed  to  deliver  goods  by  instal* 
Bents  were  lees  than  that  of  a  vendor  who  had  sold  specific 
goods;  and  the  judgment  of  Orampton,  J.,  in  OrijffUhs  Y.Perry, 
to  which  I  have  referred,  shews  clearly  that  there  is  no  difference 
between  the  two  cases. 

I  am,  therefore,  of  opinion  that,  in  the  present  case,  when  the 
iBsohency  of  the  purchaser  had  been  declared  the  vendor  was  not 
bonnd  to  deliver  any  more  goods  untU  the  price  of  the  goods 
deli?ered  in  November,  as  well  as  those  which  were  to  be 
deliTered  in  December,  had  been  tendered  to  him.  The  only 
qoe^on  then  is,  what  was  the  effect  of  the  vendor's  letter  of  the 
23id  of  December?  Mr.  BwieU  argued  that  the  refusal  to 
perform  a  contract  before  the  time  arrives  for  its  performance  is 
in  itself  a  breach  of  the  contract.  But  that  can  only  be  the  case 
where  the  person  who  refuses  to  perform  the  contract  is  not 
entitled  to  refuse.  Had  the  vendor  in  this  case  a  right  to  refuse  ? 
In  my  view  that  depends  upon  the  question  whether  the  insolvent 
purchaser  was  ready  and  willing  to  pay  the  price  both  of  the 
November  and  December  instalments.  It  is  clear  that  he  was 
not  I  admit  that  the  mere  non-payment  of  the  price  of  the 
NoYember  instalment  did  not  of  itself  give  a  right  to  the  vendor 
to  refuse  to  perform  the  contract ;  and  X  agree  with  what  was  said 
by  CVompfon,  J.,  in  Chriffiihe  v.  Perry,  that  the  mere  fact  of  the 

(l)2Cr.&M.504.  (2)  4  B.  &  C.  941. 

(3)  10  M.  &  W.  436. 
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and  L.  J  J. 
1873 


Ohalmebs. 


L.G.^^     insolvency  of  the  purchaser  did  not  put  an  end  to  the  contract 

It  certainly  would  be  very  unfair  if  it  had  that  effect ;  for  if  the 

insolvent  had  any  beneficial  contracts  remaining,  it  would  be  hard 

on  him  as  well  as  on  his  creditors  if  they  could  not  have  the 

j^re       benefit  of  those  contracts.     But  if  an  insolvent  has  any  such 

Edwaim.    jjeneficial  contracts,  it  is  his  duty  to  inform  his  creditors  or  the 

Court  of  Bankruptcy,  if  the  case  be  within  its  jurisdiction,  of  the 

fact,  and  he  can  theti  apply  to  have  a  sufficient  part  of  his  assets 

applied  for  the  completion  of  the  contracts,  and  if  the  contracts 

were  beneficial  this  would,  without   doubt,  be  allowed  by  bis 

creditors  or  by  the  Court     If  this  were  done,  and  due  notice 

were  given  to  the  vendor,  I  entertain  no  doubt  that  he  would  be 

bound  to  complete  the  contract  on  his  part,  and  would  not  be 

allowed  to  take  advantage  of  the  insolvency  of  the  other  party  to 

put  an  end  to  the  contract     But  where  the  insolvent  or  his 

trustee  does  nothing  of  the  kind,  be  practically  gives  notice  to 

his  creditors  and  those  with  whom  he  has  contracted  that  he  does 

not  mean  to  pay  any  of  his  debts  or  perform  any  of  his  contracts. 

In  the  present  case,  Edwards,  by  calling  his  creditors  together  and 

informing  them  of  his  insolvency,  practically  gave  notice  to 

HdU  &  Go.  that  he  did  not  mean  to  pay  them  either  for  the 

November  or  the  December  instalment     Indeed  he  could  not 

pay  for  the   November  instalment  without  the  consent  of  the 

other   creditors:  it  would   have   been  a  fraudulent  preference. 

Both   parties   knew  that  he   had  no  intention  of  paying  any 

further  sum ;  and  KdH  &  Go's  letter  of  the  23rd  of  December 

only  means  that  on  the  assumption,  which  assumption  they  were, 

under  the  circumstances,  justified  in  making,  that  the  November 

and  December  instalments  would  not  be  paid,  they  refused  to 

deliver  any  more  bleaching-powder.    In  my  opinion  they  had  a 

right  to  say  that,  and  they  committed  no  breach  of  the  contract 

by  writing  the  letter.    The  appeal  must  therefore  be  dismissed 

with  costs. 

LoBD  Selbobne,  L.C.  :-:- 

I  entirely  agree  in  the  judgment  of  the  Lord  Justice,  and  in  the 
reasons  he  has  given  for  it. 
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&B  W.  M.  James,  L J. : —  l.  o. 

and  L.  J  J. 
I  am  of  the  same  opiDion. 

^  1878 

Solidtor   for  the  Appellant:   Mr,  TF.  W.  Wynne,  agent  for  Vx  parte 

Mcsm  T.  A  T.  Martin,  LiverpooL  ^"I^T^ 

Solicitors  for  the  Respondents:  Messrs.  Neal  dt  PhSfoi,  agents  Edwabds. 
for  MessrsL  Jevon$  A  Byley,  Liverpool. 


COTTERELL  v.  STRATTOX.  ua 

and  L.  J  J. 
[1868    C.    141J  ,^^ 

1872 


Mcrtgafet — Mistake  in  Amount — Oppressive  Cimdaet-^Right  to  Costs — Appeal     j)^  3, 4  9. 
for  Ckmts — Costs  of  Appeal.  _. ' 

A  mortgigee  will  not  be  depriTed  of  his  oosU  in  a  redemption  suit  because 
he  has  oyer-stated  the  amount  doe  to  him. 

The  dtiectoiB  of  a  buildiog  societj,  to  answer  to  one  of  their  membere  and 
mortgagors,  stated  that  £736  was  due  to  the  society  on  the  mortgage,  the 
society  having  been  for  some  years  in  possession.  Soon  aflerwards  the 
diiecton  inlbnned  the  mortgagor  that  the/  intended  to  sell  the  mortgiged 
propertjy  they  having  power  under  the  mortgi^  deed  so  to  da  The  mort- 
gagor thereupon  filed  a  bill  to  restrain  the  sale,  and  for  redemption.  The 
directors  infonned  the  mortga^r  that  they  had  no  intention  to  press  a  sale. 
The  modgv^ors  then  proposed  that  a  decree  for  the  usual  accounts  should  be 
taken,  aiMi  a  decree  for  an  account  was  accordingly  taken.  The  mortgagor 
carried  in  surcharges  to  the  amount  of  £1227,  principally  for  fines  and  com- 
mission, which  he  claimed  to  have  disallowed,  but  which  were  allowed  to 
the  mortgi^Bes ;  the  mortgagees  were,  however,  charged  for  certain  occupation 
rtnts,  and  were  disallowed  charges  for  repairs,  so  that  the  amount  due  at  the 
filing  of  the  bill  was  found  to  be  £517  instead  of  £736: — 

BM  (reversing  the  decision  of  Malins,  Y.C.),  that  there  was  nothing  in 
the  conduct  of  the  mor^»goes  which  would  deprive  them  of  the  right  to  add 
their  costs  of  the  suit  to  their  security : 

Bdd^  that  in  such  a  case  sn  appeal  as  to  costs  might  be  maintained ;  and 
that  the  costs  of  the  appeal  might  be  included  in  the  costs  of  the  suit 

The  Plamtiff,  Jamee  Cotierea,  was,  in  the  year  1858,  the  owner 
of  certain  leasehold  property  in  London,  and  applied  to  the  No.  3, 
Borough  ofLanibeUi  Permanent  Benefit.^  BuSdinff  Society  for  a  loan 
of  £900.  They  agreed  to  advance  the  reqnired  snm  npon  the  Plain- 
tiff becoming  a  member  of  the  society  and  subscribing  for  fifteen 
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L.  c.       shares  of  £60  each.    He  accordingly  became  a  member  on  those 

terms :  and  the  £900  was  advanced  to  him.  under  an  arrange- 
1872  »  o 


GanxBBLL 

V, 


ment  that  he  was  to  pay  it  off  in  ten  years  by  monthly  instalments 
of  14«.  2d.  per  share,  making,  on  the  fifteen  shares,  £10  12s»  Sd. 
Strattok.    j^  mortgage  was  accordingly  executed  and  the  money  advanced. 
This  mortgage  was  dated  the  4th  of  December,  1858,  and  was 
made  between  James  CoUerdl  of  the  one  part,  and  F.  Doutkm 
and  J.  W.  Stration,  tmstees  of  the  building  society,  of  the  other 
part ;  and  by  it  OoUerdl  demised  the  several  leaseholds  therein 
described  to  the  trustees  of  the  society  for  the  several  terms  of 
years  for  which  the  same  were  held,  except  the  last  days  thereof 
respectively,  by  way  of  mortgage,  for  the  securing  to  the  said 
society  the  payment  by  Catterdl^  his  executors,  administrators,  or 
assigns,  of  120  advance  instalments  of  £10  12s.  Qd.  each  by 
monthly  payments,  and  also  the  payment  of  all  fines  and  other 
sums  of  money,  if  any,  which  by  or  according  to  the  rules  of  the 
said  society  might  become  payable.     And  it  was  agreed  that, 
until  defiftult  in  payment  of  any  of  such  instalments,  or  of  any  fine 
or  other  sum  as  aforesaid,  for  three  calendar  months  after  the 
same  should  have  become  payable,  CoUerdl^  his  executors,  admi- 
nistrators, or  assigns,  might  remain  in  possession  of  the  leaseholds, 
or  in  receipt  of  the  rents  and  profits  thereof.    But  if  any  such 
de&ult  as  aforesaid  should  ,be  made,  the  trustees  for  the  time 
beiug  of  the  society  might  immediately,  or  at  any  time  thereafter, 
enter  into  possession  of  the  leaseholds,  or  into  the  receipt  of  the 
rents  and  profits,  and  appoint  a  collector  thereof  at  a  reasonable 
remuneration.    And  if  the  rents  and  profits  should  at  any  time  be 
insufficient  to  satisfy  the  advancements,  fines,  and  other  moneys 
then  due  to  the  society,  the  trustees  for  the  time  being  might  sell 
the  said  leaseholds,  or  any  of  them,  as  they  might  think  fit;  and 
should,  out  of  the  moneys  received  by  them,  whether  the  same 
were  rents  and  profits  or  purchase-money,  in  the  first  place  pay 
the  rents  payable  under  the  leases,  and  the  rates,  taxes,  and  other 
outgoings,  and,  in  the  next  place,  retain  for  the  society  all  instal- 
ments, fines,  and  other  moneys  then  due  to  the  society,  and  also 
such  further  sum  of  money  as  should  be  equivalent  to  the  sum 
which,  according  to  the  rules  of  the  society,  would  then  have  to  be 
paid  by  CottereU  if  he  were  then  about  to  redeem  the  mortgaged 
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premises;  and  should  pay  the  surplus  to  GottereUj  his  executors,        l.  g. 
administrators,  or  assigns.      .  andL.jj. 

The  Plaintiflf   appeared  to  have  fallen  into  arrear  with  his       ^^ 
xDonihly  payments,  and  in  April,  1861,  the  society  entered  into    Cottbbell  ; 
possession,  at  which  time  £140  was  due  from  the  Plaintiff  in    STBAirroir/ 
respect  of  his  instalments  and  of  fines  for  non-payment. 

The  Plaintiff  occasionally  inquired  what  amount  was  due,  and 
when  informed  he  appeared  to  think  that  the  amount  due  to  the 
society  ought  to  have  been  paid  off  by  the  rents.  In  February, 
1868,  the  Plaintiff,  by  his  solicitor,  Mr.  Dinn^  proposed  to  redeem, 
and  a  correspondence  ensued  between  him  and  the  secretary  of 
the  society,  in  the  course  of  which  the  secretary  stated  how  the 
aeeoonts  of  the  money  due  were  made  out  by  the  society.  The 
seoetary,  on  the  26th  of  March,  wrote  to  Mr.  Dinn:  ^  The  deeds 
are  ready,  and  I  beg  to  inform  you  that  the  amount  required  to 
redeem  is  now  £736  2s.  3(2.  •  ...  No  further  information  can  be 
given  by  me  beyond  that  already  furnished.^  This  sum  appeared 
to  be  the  amount  standing  in  the  ledger  of  the  society. 

Nothmg  farther  was  done  until  the  12th  of  May,  when  the 
seeretary  wrote  to  Mr.  (hUereU^  informing  him  that  the  board  of 
directors  of  the  society  had  passed  a  resolution  that  the  whole  of 
the  property  mortgaged  by  Mr.  OoitereU  should  be  sold  forthwith, 
and  that  Mr.  CkMereU  be  informed  thereof. 

Mr.  Binn^  on  the  15th  of  May,  wrote  to  the  secretary,  saying : 
''lam  Tery  much  surprised,  as  Mr.  CoUereB  is  ready  to  pay  any 
amoont  which  is  really  due,  and  the  only  question  is  as  to  what 
this  amount  is.  I  must  request  that  your  society  will  not  attempt 
to  sell  the  property,  and  unless  you  send  me  your  assurance  by  the 
hearer  that  the  resolution  will  not  be  acted  upon,  I  shall  be  under 
the  necessity  of  at  once  filing  a  bill  for  an  injunction.  I  shall  be 
wQlmg  and  hereby  offer  to  deposit  the  amount  you  claim  at 
some  bank,  er  otherwise  as  may  be  agreed  upon,  until  the  accounts 
can  be  adjusted;  and  please  let  me  know  what  is  the  present 
amoont  of  your  daim,  and  whether  your  society  will  acquiesce  in 
this." 

On  the  19th  of  May  the  secretary  wrote  to  Mr.  Dinn,  telling 
him  that  his  letter  had  been  handed  to  the  solicitors  of  the  society, 
and  that  the  matter  had  been  refeired  to  thera. 


298  CHANCEBY  APPEALS.  [L.  R- 

L.  0  On  the  25th  of  May,  1868,  the  Plaintiff  filed  the  bill  in  this  suit 

attdL.  JJ.  J'  > 

against  the  trustees  of  the  society^  alleging  that  certain  gams 

.-v^        ought  not  to  be  charged  against  him,  and  praying  a  declaration 

CorrrnvsLL    ^^^^,1  the  Plaintiff  was  entitled  to  redeem,  and  praying  for  accounts 

Stbatton.    and  for  an  injunction  to  restrain  the  sale,  the  Haintiff  offering  to 

pay  or  bring  into  Court  anything  which  might  be  due  on  the 

security ;   praying  also  an  account  of  rents  and  profits,  and  of 

what  might  have  been  received  but  for  neglect  and  default ;  and 

that  if  anything  was  found  due  to  the  Plaintiff,  the  Defendants 

might  be  ordered  to  pay  the  same. 

On  the  27th  of  May  the  solicitors  of  the  society  wrote  to 
acknowlege  the  receipt  of  the  bill  and  of  notice  of  motion^  and 
said :  **  We  had  been  daily  expecting  a  letter  or  call  from  you,  and 
as  there  has  been  no  intention  of  pressing  a  sale  on  the  part  of  our 
clients  we  do  not  hesitate  to  say  that  no  sale  shall  take  place  until 
after  you  hear  from  us  again.  We  presume  that,  under  these  cir^ 
cumstances,  the  motion  can  stand  over  for  the  present,  and  shall 
be  glad  to  have  your  reply  to  that  effect" 

In  answer  to  this  Mr.  Df'nn,  on  the  28th  of  May,  wrote  as  followsy 
referring  to  his  notice  of  motion :  *^  Allow  me  to  suggest  whether 
it  would  not  be  as  well  on  that  day  to  take  an  order  for  the  neces- 
sary accounts,  so  as  to  avoid  the  necessity  of  your  filing  any  affi* 
davit  or  answer,  and  the  accuracy  of  the  accounts  can  then  be 
debated  in  Chambers." 

To  this  proposition  the  solicitors  for  the  Defendants  assented, 
and  on  the  3rd  of  June,  1868,  a  decree  for  an  account  as  against 
mortgagees  in  possession  was  taken,  the  question  of  costs  being 
reserved ;  but  the  decree  did  not  include  redemption. 

The  Plaintiff  brought  in  surcharges  to  the  amount  of  upwards  of 
£122,  raising  questions  as  mentioned  in  the  judgments  of  the  Vice- 
chancellor  MaJins  and  the  Lord  Justice  Mettish,  all  of  which  ques- 
tions were  decided  against  the  Plaintiff,  so  that  these  surchai^ges 
were  disallowed;  but  the  Defendants  were  charged  by  the  Chief 
Clerk  with  rents  not  received,  with  occupation  rents  for  property 
not  let,  and  were  disallowed  certain  money  spent  on  repairs,  so 
that  the  sum:  due  when  the  bill  was  filed  was  found  to  be 
£517  19«.  5d. 

The  suit  came  on  upon  further  directions,  and  the  Yice-Chan- 
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oellor  Mcdins,  in  making  a  decree  for  redemptioD,  refused  to  allow 
the  Defendants  the  costs  of  the  suit  (1). 


(I)  1872.  July  8. 

SiB  R.  Malins,  y.C,  after  referring 
to  the  &ct8,  continued : — 

In  March,  1868,  the  Plaintiff  was 
Tery  desirous  of  redeeming.  He  had  a 
oorrespondenoe  with  the  society,  and 
asked  what  was  due,  and  on  what  terms 
Le  would  he  at  liberty  to  redeem. 

Therewas  a  great  difference  between 
tiiem  as  to  the  state  of  the  account. 
CoQsidering  the  nature  of  this  society, 
m  that  it  has  a  staff  of  officers  and  a 
secretary  who  were  bound  to  know 
Tuat  their  boainess  was,  I  think  they 
should  have  been  able,  at  any  time, 
to  state  with  perfect  accuracy  what 
was  due  to  them.  They  demanded 
£736  2s.  3d.  in  March,  1868,  and  this 
bill  wto  filed  upon  the  25th  of  May, 
1868.  I  do  not  think  there  was  any 
material  yariation  in  the  amount  be- 
tween March  and  May,  and  I  think 
that  the  society  must  be  considered  as 
hniag  demanded  at  that  time  £736  2s, 
^L  With  a  yiew  to  the  question  of 
tk  costs,  the  Chief  Clerk  was  to  find 
what  was  due  to  tbem  at  the  time  of 
the  filing  of  the  bill,  and  he  found  that 
toil  19f.  5d.  was,  on  the  25th  of  May, 
lB68,dne  to  the  Defendants  for  prin- 
cipal and  interest  on  their  mortgage  in 
the  pleadings  menticmed.  Therefore, 
vhile  £517  19s.  5d,  was  due  to  them, 
tbey  were  demanding  £736  2».  Sd.,  more 
tbaa  £200  too  much.  But  not  only 
tbat,  they  persisted  and  passed  the  reso- 
ltitionofthel2thof  May.  [HisHonour 
then  read  the  resolution.] 

I  must  say  I  think  that  it  was  a  very 
arbitrary  and  a  yery  uncalled  for  step, 
tbat,witboat  giyinghim  the  opportunity 
of  redeemm^  they  should  proceed  to 
*tU  bia  property. 

The  property  was  evidently  a  very 
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good  security ;  the  state  of  the  funds  of 
the  society  did  not  require  that  they 
should  take  any  step  of  that  kind.  I 
think  they  should  have  gi^en  him  three 
or  six  months'  notice,  in  accordance 
with  the  ordinary  practice  of  mort- 
gagees;  for  though  they  sometimes  arm 
themselves  with  a  power  of  selling 
without  notice,  it  is  one  which  is  never 
approved  of.  Every  man  should  have 
the  opportunity  of  redeeming  without 
the  risk  of  his  property  being  sold. 

However,  they  determined  to  proceed 
to  a  sale.  The  Plaintiff's  solicitor  then 
wrote  to  them.  [His  Honour  read  the 
letter  of  the  15th  of  May.]  It  is  true 
that  this  letter  does  not  amount  to  a 
legal  tender;  but  it  is  not  necessary 
in  this  Court  that  there  should  be  a 
legal  tender  in  order  to  stop  a  sale.  It 
is  quite  sufficient  that  the  mortgagor 
is  willing  to  pay,  and  the  Court  must 
in  all  these  cases  consider  whether  the 
conduct  of  the  parties  has  been  reason- 
able; or  whether,  on  the  part  of  either 
of  them,  it  has  been  such  as  has  led  to 
the  litigation.  First  of  all,  the  mort- 
gsgees  were  bound  to  know  the  amount 
which  was  due.  If,  instead  of  demand- 
ing £736,  they  had  demanded  £517, 
the  mortgagor  might  at  once  have  re- 
deemed ;  and  it  was  only  by  means  of 
the  suit  that  the  sale  was  stayed.  I 
do  not  think  the  fault  rested  with  the 
solicitors.  They  appear  to  have  taken 
a  very  reasonable  view  of  the  matter ; 
but  it  was  the  uigency  of  these  direc- 
tors, who  insisted  upon  selling  the  pro- 
perty. Then  the  Defendants  say  that 
they  should  have  the  costs  of  the  suit, 
because  they  have  succeeded  on  all 
points  of  the  contest.  That  is  quite 
true ;  but  though  they  have  succeeded, 
it  does  not  necessarily  follow  that  they 
should  succeed  with  costs,  and  the 
C  1 
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The  Defendants  appealed  against  so  mnch  of  the  order  as 
disallowed  them  their  costs. 

Mr.  Cotton,  Q.C.,  and  Mr.  H.  J.  M.  Williams,  for  the  Ap- 
pellants:— 

A  great  part  of  the  rents  with  which  we  were  charged  has  since 
been  received.  We  merely  stated  the  accounts  as  they  appeared 
in  our  books,  and  we  had  no  notion  that  we  should  be  charged 
with  rents  for  unlet  houses.  The  Plainti£f  himself  did  not  at  first 
claim  them,  and  every  issue  raised  by  him  was  decided  against 
him.,  A  mistake  in  the  amount  claimed  will  not  deprive  a 
mortgagee  of  his  costs :  Norton  v.  Cooper  (1).  We  were  willing 
to  go  into  the  accounts,  and  we  have  not  been  guilty  of  such 
vexatious  conduct  as  to  be  punished  by  loss  of  the  costs  to  which, 
as  mortgagees,  we  are  regularly  entitled :  Dundan  v.  Patterson  (2) ; 
Earvey  v.  Tehbutt  (3). 

Mr.  Olasse,  Q.C.,  and  Mr.  T.  A.  Roberts,  for  the  Plaintiff:— 
A  mortgagee  whose  conduct  has  been  unreasonable  does  not  get 


Court  will  look  at  the  conduct  of  the 
parties. 

The  first  point  raised  by  the  Plain- 
tiff was  that  the  societj  was  not 
entitled  to  fines.  They  persisted  in 
their  right  to  fines,  and  I  decided  in 
their  favour ;  but  surely  the  society 
might  quite  well  be  satisfied  with 
taking  interest  upon  the  arreara  of 
£140i  Instead  of  that  the  fines  amounted 
to  £3  a  month,  so  that  he  was  paying 
£36  a  year  on  that  account.  Was  that 
reasonable  ?  I  call  it  oTerbearing.  The 
next  point  raised  was  that  the  society 
had  charged  him  5  per  cent  for  one 
of  their  own  officers  receiving  the 
rents.  I  was  obliged  to  come  to  a 
decision  that  they  were  entitled  to  do 
that;  but  is  it  reasonable  or  for- 
bearing? I  think  it  unreasonable  and 
oppressive.  Therefore,  though  they 
succeeded,  yet,  looking  to  the  position 
of  the  parties,  and  considering  the 
reasonable  offer  which  was  made  by 
(3)  1  Jac. 


the  Plaintiff  and  refused  by  the  Defen- 
dants, and  that  but  for  the  filing  of  the 
biU  they  would  have  sold  the  property, 
which  was  of  oonriderable  value,  I 
think  I  cannot  give  them  the  costs. 
I  do  not  think  that  I  should  go  beyond 
the  justice  of  the  case  if  I  were  to 
make  them  pay  costs ;  but  that  is  not 
pressed.  I  think,  therefore,  that  I 
give  them  all  that  they  are  entitled 
to.  It  is  shewn  that  thia  property  ii 
a  valuable  property,  because  the  debt 
was  continually  reduced.  I  very  much 
regret  to  see  the  oppressive  course  of 
conduct  which  has  been  adopted  by 
this  building  society.  I  am  sorry  to 
say  this  is  not  the  first  instance  I  have 
had  of  it,  and  it  would  have  been 
much  more  consonant  with  my  fedings 
if  I  had  made  them  pay  the  costs  of 
the  suit,  but  after  what  I  have  said 
there  wiU  be  no  costs  on  either  side. 

(1)  6  D.  M.  &  G.  728. 

(2)  2  Ph.  841. 
&  W.  197. 
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his  ooBts :  DeitUin  t.  Oale  (1).    This  society  was  bonnd  to  know       L.  0. 
the  amount  due  to  them,  and  then  the  Plaintiff  might  have  paid         ^  ^^' 
it,  if  he  had  only  £517  to  pay.    He  did  offer  to  deposit  the       i^ 
whole  som  claimed.    Besides,  the  question  of  costs  is  one  of   Cottebsll 
discretion,  and  here  the  Yice-Chancellor  has  exercised  his  discre-    Strattov. 
tion,  so  that  no  appeal  ought  to  be  allowed:  Taylor  y.  Dowlen  (2). 
Jforlon  y.  Cooper  (3)  is  an  exception  to  the  general  rule  as  to  mort- 
gagees.   The  conduct  of  the  Defendants  has  been  most  oppres- 
-dye,  and  there  are  many  things  in  the  case  besides  those  which 
were  mentioned  by  the  Yice-Chancellor  in  his  judgment. 

Mr.  Cotton,  in  reply. 

LoBD  Selbobne,  L.C. : — ^The  principles  inyolyed  in  this  case 
are  of  yery  considerable  importance  to  all  mortgagees.  It  has 
been  stated  to  us  on  this  appeal  that  there  are  matters  contained 
in  the  affidayits  which,  though  not  referred  to  by  the  Vice* 
Chancellor  in  his  judgment,  would  be  condusiye  against  the 
Defendants.  These  affidayits  need  not  be  read,  bht  we  wish  to 
haye  them  handed  to  us,  so  that  we  may  form  our  own  opinion 
uponthem« 

Dec  9.  LoBD  Selbobne,  L.C. : — 

The  appeal  of  the  Defendants  in  this  case  is^from  the  decree 
of  the  Yice-Chancellor  Maiim,  who,  on  further  consideration  in  a 
suit  for  the  redemption  of  a  mortgage  yested  in  the  Defendants 
as  trustees  for  a  building  society,  has  wholly  disallowed  them 
their  costs,  both  those  down  to  the  hearing  of  the  cause  and  those 
of  taking  the  account  in  Chambers  under  a  decree  made  at  the 
hearing;  and  he  has  decreed  redemption  on  the  terms  of  payment 
of  principal  and  interest  only.  His  Honour  has  further  directed 
that  if  the  Plaintiff  should  fnlly  redeem,  all  further  proceedings  in 
this  cause  be  stayed  without  costs. 

This  is  a  yery  unusual  decree ;  and  I  entertain  some  doubt 
whether  it  is  one  which  could,  in  all  points,  be  justified  under  any 
conceiyable  state  of  circumstances,  Eyen  if  it  be  assumed  that 
mortgagees  may  so  improperly  conduct  themselyes  by  resisting 

(1)  7  Yea.  583.  (2)  Law  Rep.  4  Ch.  697. 

(3)  5  D.  M.  &  G.  728. 
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L.  0.       the  right  to  redeem,  or  by  making  unfounded  claims,  or  causing 
vexatious  delays  and  costs  during  the  progress  of  the  account, 
^^^        as  to  make  it  right  to  refuse  them  all  costs  of  suit  in  case  of 


CvxmiRELL    redemption,  still  it  does  not  follow  that  a  Plaintiff,  whose  whole 

SniATTOK.    suit  is  founded  upon  his  offer  to  redeem,  and  who,  if  he  eventually 

fails  to  redeem,  makes  the  whole  proceedings  from  beginning  to 

end  useless  and  nugatory,  could,  in  this  latter  event,  be  properly 

exonerated  from  costs. 

The  right  of  a  mortgagee  in  a  suit  for  redemption  or  foreclosure- 
to  his  general  costs  of  suit,  unless  he  has  forfeited  them  by  some 
improper  defence  or  other  misconduct,  is  well  established,  and 
does  not  rest  upon  the  exercise  of  that  discretion  of  the  Court 
which,  in  litigious  causes,  is  generally  not  subject  to  review.  The 
contract  between  mortgagor  and  mortgagee,  as  it  is  understood^ 
in  this  C!onrt,  makes  the  mortgage  a  security,  not  only  for 
principal  and  interest,  and  such  ordinary  charges. and  expenses- 
as  are  usually  provided  for  by  the  instrument  creating  the  security, 
but  also  for  t\xe  costs  properly  incident  to  a  suit  for  foreclosure 
or  redemption.  In  like  manner,  the  contract  between  the  author- 
of  a  trust  and  his  trustees  entitles  the  trostees,  as  between 
themselves  and  their  cestuis  que  trust,  to  receive  out  of  the  trust 
estate  all  their  proper  costs  incident  to  the  execution  of  the  trust. 

These  rights,  resting  substantially  upon  contract,  can  only  be 
lost  or  curtailed  by  such  inequitable  conduct  on  the  part  of  a 
mortgagee  or  trustee  as  may  amount  to  a  violation  or  culpable 
neglect  of  his  duty  under  the  contract.  Any  departure  from  these- 
principles  in  the  general  course  of  the  administration  of  justice  in 
this  Court  would  tend  to  destroy,  or  at  least  very  materially  to 
shake  and  impair,  the  security  of  mortgage  transactions  and 
the  safety  of  trustees.  In  fact,  such  a  departure,  instead  of  being 
beneficial  to  those  who  may  have  occasion  to  borrow  money  on 
security,  or  to  repose  confidence  as  to  property  in  their  friends  or 
neighbours,  would,  in  the  result,  throw  the  former  class  of  persons 
into  the  hands  of  those  who  indemnify  themselves  against  extra- 
ordinary risks  by  extraordinary  exactions,  and  would  deprive  the 
latter  class  of  the  assistance  of  all  who  cannot  afford,  or  are- 
not  inclined,  to  bestow  upon  the  affairs  of  other  persons  their 
money  as  well  as  their  trouble  and  time. 
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A  decreeb  tliereforOy  in  a  redemption  soit^  which  disallows  the       L^Q 
costs  of  the  mortgagee,  is  of  right  appealable,  and  if  appealed 
against,  can  only  be  supported  by  proof  of  special  circumstances 
sufficient  to  justify  such  a  departure  from  the  ordinary  course  of 
the  Court    That  there  may  be  such  circumstances  is  undeniable ;    Steattok. 
the  question  is  whether  they  exist  in  this  case. 

This  was  a  mortgage  to  a  building  society,  of  which  the  mort- 
gagor was  a  member.  The  security  extended  to  all  fines  payable 
under  the  rules  of  the  society,  and  to  all  costs,  charges,  and  expenses 
which  might  be  incurred  on  account  of  the  collection  of  rents,  if, 
as  happened  in  tins  case,  the  mortgagees  should  enter  into  posses- 
sion ;  and  it  gave  the  mortgagees  a  power  of  sale  capable  of  being 
exercised  without  preyious  notice.  The  mortgagees  being  in  pos- 
session, the  Plaintiff,  in  1868,  inquired  what  was  claimed  as  due, 
with  a  yiew  to  redemption.  Some  correspondence  followed,  in  the 
course  of  which  the  mortgagees  sent  to  the  mortgagor's  solicitors 
certain  accounts  extracted  from  their  books,  both  of  the  sums 
claimed  by  them  as  secured  by  the  mortgage,  and  of  their  receipts 
from  rents.  This  resulted  in  a  balance  of  £736,  alleged  by  them 
in  March,  1868,  to  be  still  remaining  due  upon  their  security.  It 
is  not  shewn,  and  I  see  no  reason  to  suppose,  that  the  accounts  thus 
sent  were  either  wilfully  false  or  improperly  kept  in  any  material 
particular,  nor  that  any  fact  which  ought  to  hare  been  communi- 
cated in  that  stage  of  the  matter  was  withheld  by  the  mortgagees 
from  the  knowledge  of  the  mortgagor.  But  the  mortgagor  disputed 
the  amount  claimed ;  he  objected  on  principle  to  raiious  charges, 
which,  on  taking  the  account  in  the  suit,  were  eventually  established 
against  him ;  and  he  contended  that  the  rents  and  profits  of  the 
mortgaged  property,  if  properly  managed,  would  have  been  suf- 
ficient greatly  to  reduce  the  balance  due.  In  this  state  of  cir- 
cumstances the  society  resolved  to  exercise,  as  was  their  right,  the 
power  of  sale  contained  in  their  mortgage  deed ;  and  they  gave 
to  the  Plaintiff  notice  of  their  intention  so  to  do.  The  Plaintiff 
wrote,  by  his  solicitors,  to  the  secretary  of  the  society,  saying  that 
he  was  ready  to  pay  any  amount  which  was  really  due ;  that  the 
only  question  was  as  to  the  amount;  that  he  was  willing  and  offered 
to  deposit  the  amount  claimed  by  the  society  at  some  bank,  or 
otherwise,  as  might  be  agreed  upon;  and  that^  unless  he  were 
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L.  0.  assured  that  the  resolution  to  sell  would  not  be  acted  on,  he  should 
be[under  the  necessity  of  at  once  filing  a^bill  for  an  injunction.  On» 
wvw  the  19th  of  May  the  secretary  answered  this  letter,  inyiting  com- 
OoTOBBLL  xnunication  between  the  Plaintiffs  solicitor  and  the  solicitors  of  the 
Btbattok.  society ;  but  the  Plaintiff,  without  any  such  communication,  filed 
the  present  bill  on  the  25th  of  May.  Nothing  had  been  done  in 
the  meantime  with  a  view  to  the  intended  sale,  and  on  the  27th  of 
May  the  Defendants'  solicitor  wrote  that  there  had  been  no  intention 
of  pressing  a  sale  at  all.  In  June  following  an  immediate  decree- 
was  taken  by  consent  for  the  proper  accounts,  together  with  an 
inquiry  as  to  the  amount  due  on  the  25th  of  May,  and  a  reservation 
of  costs.  It  appeared,  on  taking  the  account  in  Chambers,  that 
only  £517  was  due  on  the  25  th  of  May,  being  less  by  a  consider* 
able  sum  than  the  amount  which  had  been  claimed.  But  this 
difference  arose  mainly,  if  not  altogether,  from  the  mortgagees 
being  charged  with  an  occupation  rent  for  certain  unoccupied 
parts  of  the  premises,  and  with  wilful  default  for  rents  not  actually 
received,  and  being  disallowed  some  part  of  their  expenditure  in 
respect  of  repairs.  The  Plaintiff,  by  four  surcharges  carried  into 
Chambers,  sought  to  debit  the  mortgagees  with  sums  amounting 
altogether,  as  was  stated  to  us,  to  £1227 ;  and  he  objected  unsuccess- 
fully, both  in  Chambers  and  in  Court,  to  the  charges  for  fines  and 
for  commission  made  against  him  by  the  mortgagees  in  their 
account  upon  the  footing  of  the  mortgage  deed. 
:  These  appear  to  be  the  whole  facts  material  to  the  question 
whether  the  mortgagees  ought  in  this  case  to  have  been  dis- 
allowed their  costs. 

The  reasons  given  by  the  Vice-chancellor  for  refusing  these  costs 
appear  to  be  that  the  mortgagees  acted  improperly  in  determining, 
before  suit,  to  exercise  their  power  of  sale,  and  in  insisting,  after 
the  decree,  upon  their  strict  right  to  charge  fines  and  commission 
against  the  mortgagor.  His  Honour,  while  admitting  the  right  to- 
sell  without  any  previous  notice,  expressed  disapprobation  of  its 
exercise ;  and  if  it  had  appeared  that,  after  the  Plaintiffs  offer  to- 
deposit  the  amount  claimed,  the  suit  had  been  rendered  necessary 
by  any  attempt  on  the  part  of  the  mortgagees  to  force  on  a  sale, 
we  should  ourselves  have  considered  such  an  attempt  improper,, 
and  in  that  state  of  circumstances  we  should  probably  not  have 
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difTered  fiom  the  Yice-CIiancellor  in  his  mode  of  dealing  with  the  L.^0. 
co8i8  of  the  suit  down  to  the  hearing.  Bnt  we  are  nnable  to  agree 
that  there  was  anything  improper  in  the  mere  resolution  to  sell, 
of  which  notice  was  given  by  the  society  to  the  Plaintiffs.  The  Cottemei, 
mortgagees,  being  unpaid,  had  a  right  to  all  their  remedies  for  Btbaztov. 
the  realization  of  their  security,  of  which  this  was  one.  It  is 
manifest  to  us  from  the  letters  written  on  behalf  of  the  society  on 
the  19th  and  27th  of  May,  1868,  and  further,  from  their  prompt 
consent  to  an  immediate  decree  for  an  account,  that  there  was  not 
then  any  atteinpt  or  intention  on  their  part  to  force  on  a  sale 
after  and  notwithstanding  the  Plaintiff's  offer  to  deposit  the  money, 
or  otherwise  to  act  oppressively  or  vexatiously  towards  the  Plain- 
tiff. On  the  other  hand,  it  is  equally  plain,  from  the  nature  of 
the  questions  raised  by  the  Plaintiff  upon  the  account,  and  from 
his  instituting  this  suit  after  the  letter  of  the  19th  of  May,  witiiout 
any  communication  in  the  interval  with  the  Defendants'  solicitors, 
that  the  suit  would  have  been  necessary  under  any  circumstances, 
even  if  no  notice  of  the  intended  sale  had  ever  been  given. 

It  is  with  regret,  speaking  for  myself,  that  I  find  in  the  state- 
ment of  the  other  part  of  His  Honour's  reasons,  the  expression  of 
an  un£ftvourable  opinion,  either  of  the  conduct  of  building  societies 
generally,  or  of  this  particular  society,  in  their  dealings  with  their 
members  obtaining  advances  of  money  under  their  rules;  for 
which  opinion  I  am  unable  to  discover  a  foundation  in  anything  of 
which  the  Court  could  judicially  take  notice  in  this  suit. 

His  Honour,  while  himself  deciding  that  the  society  was  entitled 
to  charge  those  fines  and  commissions  which  were  actually  allowed 
in  taking  the  account,  appears  to  have  considered  that  they  ought 
to  have  been  satisfied  with  less ;  and  that  these  claims  were 
Quieasonable  and  excessive,  and  of  such  an  oppressive  character  as 
to  make  it  right,  on  that  ground,  to  refuse  those  costs  of  taking 
the  account,  to  which,  so  far  as  appears,  he  would  otherwise  have 
hdd  the  mortgagees  entitled. 

With  unfeigned  respect  for  His  Honour,  I  am  at  a  loss  to  see  how 
a  Court  of  Equity  can  be  justified  in  imposing  upon  any  mortga- 
gees the  penalty  of  a  forfeiture  of  their  costs,  or  in  designating  their 
conduct  as  ''  oppressive,"  merely  because  they  have  insisted  on  the 
performance  of  the  contract  between  themselves  and  their  mort- 
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L^C.^^     gagOFy  and  have  declined  to  waive  any  portion  of  the  rights  to 

which  they  have  been  adjudged  to  have  been  entitled*    This,  as  it 

seems  to  me,  is  not  equity,  but  is  rather  the  assumption  of  a  merely 

CoTTKBKLL    arbitrary  discretion ;  and  so  liar  from  finding  anything  to  justify  it 

Btbatton.    in  the  circumstance  that  the  mortgagees  here  are  a  building  society, 

*""*       I  should  have  thought  that  the  very  fact  that  the  Defendants  are 

trustees,  and  that  the  directors  of  the  society  are  mere  managers 

and  agents  foe  the  members  generally,  would  be  a  reason,  if  reason 

were  necessary,  why  the  contract  should  in  this  case  be  strictly 

acted  upon,  rather  than  that  any  censure  should  be  passed  upon 

these  directors  for  declining  to  waive  it. 

It  was,  however,  insisted  by  Mr.  Roberts  at  the  bar,  that  the 
Defendants'  costs  ought  to  be  disallowed  for  other  reasons  alleged 
to  be  apparent  on  the  accounts,  and  on  the  affidavits  used  in 
Chambers,  to  which  the  Yice-Chanoellor  himself  did  not  in  his 
judgment  particularly  advert  In  consequence  of  this  being 
strongly  pressed  upon  us,  we  thought  it  right  to  have  those  affi- 
davits handed  in,  and  one  of  my  learned  brothers  will  make  such 
observations  as  an  examination  of  them  has  suggested  to  hiuL  It 
is  enough  for  me  to  say  that  we  see  no  reason  for  disallowing  any 
part  of  the  mortgctgees'  costs,  on  the  ground  merely  that  the 
demand  which  they  made  before  suit,  has  been  found,  after  charg- 
ing them  with  an  occupation  rent  and  rents  not  received,  and 
disallowing  certain  parts  of  their  expenditure,  to  be  less  than  the 
sum  actually  due  at  the  time  of  filing  the  bill. 

This  is  a  difference  arising  out  of  matters  which  might  be,  and 
which,  as  far  as  we  can  see,  really  were,  honestly  in  controversy, 
and  which  would  not  appear  by  the  books  or  accounts  of  the  mort- 
gagees themselves,  however  properly  they  may  have  been  kept. 
There  is  no  principle  or  authority  that  I  am  aware  of  for  depriv- 
ing a  mortgagee  of  costs  merely  upon  such  a  ground. 

[His  Lordship  then  mentioned  the  costs  of  an  interlocutory 
application  which  had  been  made  by  the  Flaintifi^,  and  said  that 
there  was  no  good  reason  for  the  disallowance  of  those  particular 
costs.] 

On  the  whole,  the  decree  appealed  from  must,  in  my  judgment, 
be  varied  so  far  as  it  disallows  the  Appellants*  costs  in  the  suit,  the 
whole  of  which,  both  before  and  after  the  decree,  must,  I  think,  be 
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allowed  in  the  usual  way ;  and  as  this  is  a  case  between  mortgagor       U  a 
and  mortgagee,  the  Appellants'  costs  of  the  appeal  must  also,  in 
mj  opinion,  be  added  to  the  security  and  paid,  in  case  of  redemp-       wy^ 
tion  by  the  mortgagor.    The  deposit  will  be  returned.  Oottbucll 

Stbattov. 

SiB  W.  M.  Jakes,  K  J. : — 

I  entirely  concur  in  this  opinion.  In  this  case,  as  it  appears  to 
me,  the  Yice-Chancellor  omitted  to  consider  that^  independently  of 
the  questions  which  might  have  arisen  before  the  filing  of  the 
bill,  the  whole  of  these  questions  had  been  taken  out  of  the 
sphere  of  litigation  by  the  immediate  consent  of  the  Defendants, 
at  the  suggestion  and  request  of  the  Plaintiff,  to  a  decree  for  the 
accountsL  From  that  moment  it  would  have  been  wrong  for  the 
Defendants  to  have  gone  into  any  expense  by  rebutting  the  alle- 
gations on  which  the  application  for  an  injunction  was  based,  or 
any  other  special  allegation  of  misconduct  in  the  suit.  The  Vice- 
chancellor  also,  in  my  judgment,  appears  not  to  have  sufficiently 
considered  the  fact  that,  with  respect  to  the  fines  and  with 
respect  to  the  commission,  which  he  appears  to  have  thought 
unreasonable  and  improperly  insisted  upon  by  the  directors, 
those  fines  and  that  commission  were,  in  fsict,  the  property  of  the 
shareholders  of  the  society,  of  which  the  Plaintiff  was  himself  a 
member ;  and  I  am  of  opinion  that,  if  the  directors  had  given  those 
fines  or  had  given  that  commission  by  way  of  present  to  the 
Plaintiff  they  would,  in  all  probability,  have  been  exposing  them- 
selves to  a  very  just  suit  on  behalf  of  the  other  shareholders,  jost 
as  much  as  they  would  have  been  if  they  had  made  a  present  of 
part  of  the  principal  and  interest.  I  can  draw  no  distinction  what- 
ever between  the  right  of  the  society,  on  whose  behalf  the  De- 
fendants were  merely  trustees  and  managers,  to  the  fines  and 
<:omniission,  and  their  right  to  the  principal  and  interest  secured. 
In  consequ^ice  of  Mr.  Boberts  insisting  that  there  was  something 
on  the  fSEtce  of  the  affidavits  which  were  used  in  Chambers,  to 
shew  that  the  conduct  of  the  directors  was  improper,  I  have 
lead  the  affidavits  through,  and  I  am  bound  to  say  that,  so  far 
from  shewing  any  impropriety  of  conduct  on  the  part  of  the 
directors,  they  present  a  lamentable  picture  of  wasteful  litigation 
on  the  part  of  the  Plaintiff  himself.    The  Plaintiff  was  wrong- 
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and  L.  JJ. 
1872 


COTTEBBLL 

V. 


L^C.^^  headed  throughout.  He  seems  to  have  very  greatly  oyer-estimated 
the  gross  rental  of  the  houses,  and  to  have  greatly  under-estimated 
the  disbursements  and  charges  nvhich  the  possession  of  the  houses 
entailed ;  and  he[^therefore  believed  that  not  only  nothing  was  due 
Stbatton.  to  the  society,  but  a  balance  was  due  to  himsell  He  was  en- 
tirely wrong  in  his  belief,  and  the  issues  raised  in  the  course  of 
the  litigation  in  Chambers  were  really  of  a  character  which 
ought  not  to  have  been  raised.  [His  Lordship  then  stated  the 
charges  made  by  the  Plaintiff.]  He  did  succeed  to  a. small 
extent^  that  is  to  say,  he  succeeded  in  surcharging  them  to  the 
extent  of  £200,  nearly  one-half  of  which  was  for  the  rent  of  one 
house,  which  was  received  during  the  course  of  the  suit,  and  as 
to  which  there  seems  to  have  been  no  dispute.  I  am  therefore 
satisfied  that  there  was  nothing  in  the  affidavits  to  raise  a  case  of 
nusconduct  on  the  part  of  the  Defendants,  and  I  think  it  right  to 
add  in  their  favour  this,  that  amongst  the  things  in  Chambers  I 
find  that,  on  tl^e  31st  of  August,  1868,  they  wrote  this  letter  to 
him : — **  Dear  Sir, — ^In  reply  to  your  letter  of  the  25th  inst.,  we  b^ 
to  say,  that  although  perfectly  confident  of  the  justice  of  their 
claim,  the  Defendants,  to  put  an  end  to  further  litigation,  say,  if 
the  Plaintiff  will  pay  £550,  and  allow  the  Defendants  to  receive 
the  rents  up  to  Michaelmas,  the  Defendants  will  accept  that  snm 
and  waive  their  right  to  costs  against  the  Plaintiff."  I  am  of 
opinion  that  that  offer  was  at  that  time  most  fair  and  reasonable, 
and  if  he  had  accepted  it,  he  would  have  saved  himself  the  great 
amount  of  costs  which  have  been  incurred  through  his  endeavour 
to  raise  so  unsuccessfully  as  he  has  done  the  many  issues  to 
which  I  have  referred. 

Sib  G.  Mellish,  L  J. : — 
I  am  of  the  same  opinion. 

Solicitor  for  the  Plaintiff:  Mr.  H.  Vinn. 

Solicitors  for  the  Defendants :  Messrs.  Wyatt,  Hoskins,  it  Hooker. 
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VTSE  V.  FOSTER  l.jj. 

[1870    V.    28.]  i^ 

,      ,    .      ^     ,      ^     Aao.15,16,18; 
ExtaOoncmd  TnuUn^ProfitB—Partnen^ Assets  employed   %n   Trade— Un-      D«j.  14. 

(oUhoHxed  Expenditure  in  improving  the  Estate-^ust  Allowances.  

A  testator  was  partner  in  a  well-established  and  prosperous  business  under 
articles  by  which,  en  the  death  of  any  partner,  his  share  was  to  be  taken  by 
the  snryiying  partners  at  a  price  to  be  ascertained  from  the  last  stocktaking, 
sod  to  be  paid  by  instalments  extending  over  two  years,  with  interest  at 
£5  per  cent,  per  annum  from  his  deatL  He  appointed  three  executors,  one 
of  whom  was  one  of  his  partners  in  the  business,  and  another,  some  years 
after  his  death,  became  a  partner;  the  third  never  was  concerned  in  the 
bnsmess.  The  value  of  the  testator^s  share  was  ascertained  but  not  paid, 
tbe  amoont  being  allowed  for  some  years  to  remain  in  the  hands  of  the 
firm,  who  treated  it  in  their  books  as  a  debt,  and  allowed  interest  on  it  at 
£S  per  cent,  per  annum,  with  yearly  rests.  One  of  the  testator's  residuary 
If^tees,  upon  becoming  entitled  to  payment  of  her  share,  refused  to  accept 
payment  on  the  above  footing,  and  filed  her  bill  against  the  executors  claim- 
ing to  be  entitled  to  a  share  in  the  profits  of  the  business  arising  from  the 
use  of  the  testator's  capital.  The  money  had  been  left  in  the  hands  of  the 
finn  with  the  knowledge  of  the  testator*s  family,  and  all  his  residuary  legatees, 
with  the  exception  of  the  Plamtiff,  approved  of  what  had  been  done : — 

EM  (reversing  the  decision  of  Bacon^  ^^•C.),  that  the  Plaintiff  was  not 
entitled  to  any  account  of  profits,  the  mere  delay  by  executors  in  calling  in  a      . 
debt  due  to  the  testator  from  a  firm  of  which  some  of  the  executors  are      /  .  ^ 
membeiB  not  giving  his  estate  any  right  to  share  in  the  profits  of  the  business.      j  ^ 

The  testator  devised  his  real  estate  upon  the  common  trusts  for  sale, 
linking  hifi  real  and  personal  estate  a  mixed  fund.  His  trustees  and  exe- 
cutors were  advised  tiiat  a  few  acres  of  freehold  land  which  belonged  to 
liim  might  be  advantageously  sold  in  lots  for  building  purposes,  and  that  to 
develop  their  value  it  was  desirable  to  build  a  villa  upon  part  of  them. 
They  accordingly  built  one  at  a  cost  of  £1600  out  of  the  testator's  personal 
estate.  This  villa  had  ever  since  been  let  at  £80  a  year,  most  of  the  other 
land  had  been  sold,  and  the  evidence  tended  to  shew  that  the  outlay  had 
benefited  the  estate.  Yice-Chancellor  Bacon  having  deckred  that  the  £1600 
most  be  disallowed  the  trustees  in  passing  their  aooounte : — 

Bdi^  on  appeal,  that  as  the  trustees  had,  in  the  bond  fide  exercise  of  their 
judgment,  expended  this  sum  as  the  best  means  of  improving  the  estete, 
they  could,  at  most,  only  be  disallowed  the  amount  of  loss  (if  any)  occasioned 
to  the  estate  by  the  expenditure. 


>  uras  an  appeal  by  the  Defendants,  the  executors  of  Biehard 
Fj»^  from  a  decree  of  Vice-Chancellor  Bacon. 
The  testator,  Biehard  Vyse,  was  the  senior  and  prmcipal  partner 
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L.JJ.      in  a  very  old    and  well-established  business  of  merchants  and 
1872       straw  hat  manufecturers  in  London^  Luton,  New  York^  and  Bdy, 
^^^  At  the  time  of  his  death  the  partnership  arrangements  under 

^-  certain  articles  of  partnership  dated  the  17th  day  of  September, 

1853,  were  as  follows : — 

The  partnership  consisted  of  Richard  Vyse,  Henry  Vyse,  John 
Beynolds,  and  Thomas  Andrew  Vyse.  The  capital  was  in  round 
numbers  £137,675,  of  which  the  testator  had  £90,284,  Emry 
Vyse  £39,977,  and  John  Beynolds  £7414;  Thomas  Andrew  Vyse 
haying  no  capital.  The  partners  were  to  have  5  per  cent,  interest 
on  their  capital,  and  the  surplus  profits  were  to  be  divided  as 
follows :  Richard  Vyse  six  sixteenths,  Henry  Vyse  five  sixteenths, 
John  Reynolds  three  sixteenths,  Thomas  Andrew  Vyse,  who  had  no 
capital,  two  sixteenths. 

The  testator  had  a  power,  which  he  did  not  exercise,  of  with- 
drawing a  large  portion  of  his  capital  without  affecting  the 
division  of  the  profits  between  the  partners.  It  was  proyided 
that  in  case  of  the  death  of  any  of  the  partners  the  surviying 
partners  should  take  his  share  in  the  business  at  a  sum  to  be 
ascertained  as  therein  provided  by  means  of  the  balance  sheet 
made  out  at  the  last  yearly  stocktaking  on  the  30th  of  June,  the 
sum  so  ascertained  to  be  in  full  for  the  purchase  of  such  share, 
and  to  be  paid  by  four  instalments  at  six,  twelve,  eighteen,  and 
twenty-four  months  respectively  after  his  death,  with  interest  at 
£5  per  cent,  per  annum  from  his  death  until  payment,  for  which 
i  nstalments  promissory  notes  were  to  be  given  by  the  survi?ing 
partners. 

The  testator  died  on  the  13th  of  July,  1855,  leaving  all  his 
partners  surviving,  and  leaving  a  will  by  which  he  appointed  the 
Defendants  Thomas  Foster,  his  partner  Henry  Vyse,  and  Eimmi 
Waller  Vyse,  his  executors  and  trustees,  and  devised  to  them  his 
real  estate  upon  trust  to  sell  it  and  apply  the  proceeds  as  part  of 
his  personal  estate;  and  he  bequeathed  to  them  his  personal  estate 
upon  trusts  under  which  his  nine  surviving  children  ultimately 
became  entitled  to  it  in  equal  shar^  the  shares  of  daughters  not 
becoming  indefeasibly  vested  till  they  attained  the  age  of  twenty- 
five  years.  The  Plaintiff,  who  was  the  youngest  daughter,  was  in 
the  eleventh  year  of  her  age  at  her  Other's  death* 
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The  testator  left  ten  children  surviymg  him,  bat  one  of  the  ten  L.  JJ. 
died  in  1858,  and  his  share  became  divisible  among  the  others  by  1872 
virtne  of  a  gift  orer  contained  in  the  wilL  <^^ 

The  balance  sheet  of  the  firm  of  Vyse  db  Sans  np  to  the  30th      ^  '^- 

day  of  Jnne,  1855,  on  the  footing  of  which  the  share  of  the  said        

testator  Biehard  Vyse  in  the  said  partnership  at  his  death  was 
ascertained  under  the  provisions  of  the  said  partnership  articles, 
iras  as  follows : — 

Liabilities.  Assets. 

BUhard  Vyse    .        .        .  £101,058  13    6 


Snry  Vyse 

38,475    6    7 

Thomas  A.  Vyse,  Jan. 

5,821  10    9 

John  Beynold* 

13,904  15  11 

William  Bartw  and  others 

950    0    0 

Allowance  on  book  debts  . 

870    1     0 

„       „    Bills    .        . 

308    3    0 

Debts  owing      . 

33,880  17    1 

Allowance  on  Mr.    Vyte's 

account,  Ludgate  Sired . 

150    0    0 

£195,419    7  10        £202,295    4    5 

The  first  fonr  items  being  the  amonnts  of  capital  standing  to 
the  credit  of  the  partners  respectively. 

By  the  addition  of  interest  and  profits  the  snm  of  £101,058 13s.  6d. 
standing  to  the  credit  of  the  testator  in  the  above  balance  sheet 
was  made  np  to  £107,601  2s.  6<Z.,  which  amonnt  was  payable  to 
his  estate  according  to  the  provisions  of  the  articles.  Ont  of  thi& 
the  sun  of  £90,000  was  some  time  after  the  testator's  death 
apportioned  among  his  nine  surviving  children  according  to  the 
tnists  of  the  said  will,  making  the  sum  of  £9000  for  each  child, 
the  apportionment  being  treated  as  made  npon  the  testator's  death. 
^Qbeeqnently,  in  1861,  the  further  sum  of  £11,700,  bemg  further 
part  of  the  debt  due  from  the  firm,  was  in  like  maimer  appor- 
tioned among  the  nine  children,  making  the  sum  of  £1300  for 
each  duld ;  and  in  1867  the  further  sum  of  £9000,  being  further 
pBit  of  the  debt,  was  in  like  manner  apportioned  among  the  nine 
children,  making  the  sum  of  £1000  for  each  child.  After  these 
Apporticiiments  had  been  made,  the  sum  apportioned  to  each 
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L.  JJ.      child  was  carried  to  the  credit  of  such  child  in  the  accounts  kept 
1872       by  Eenry  Vysa.    These  apportioned  sums  were  not»  howevery  at 
y^       once  drawn  out,  but  were,  to  a  considerable  extent^  allowed  to 
FoiiTBB      remain  in  the  hands  of  the  firm. 

The  sums  from  time  to  time  in  the  hands  of  the  firm  for  the 

time  being  in  respect  of  the  estate  of  Jtiehard  Vyse  were  treated 
by  the  execntors  and  the  partners  for  the  time  being  as  a  debt  due 
to  the  executors  from  the  firm,  besu-ing  interest  at  the  rate  of  £5 
per  cent,  per  annum,  with  yearly  rests,  and  such  interest  was 
credited  to  the  estate  of  the  said  testator  by  the  firm  on  the  amount 
of  the  debt  for  the  time  being  due  from  the  firm  to  the  estate  of 
the  testator,  and  the  debt  was  treated  as  wholly  distinct  from  the 
capital  of  the  firm. 

The  whole  of  the  sums  apportioned  to  the  Plaintiff,  as  above 
mentioned,  remained  in  the  hands  of  the  firm  till  the  9th  of 
August,  1867,  when  the  executors  received  the  sum  of  £3173  5«., 
part  of  her  share,  and  invested  it  in  the  purchase  of  £1428  11b.  6d, 
Ten  and  a  Half  per  Cent.  Indian  Stock ;  and  on  the  29ih  of 
January,  1868,  they  invested  £7956  17s.  6(Z.,  being  a  further 
part  of  her  share,  in  the  purchase  of  £8500  £3  per  Centum 
Consob'dated  Bank  Annuities.  After  these  investments  the  sum 
of  £3104  198.  lid.  was  due  from  the  firm  on  the  13th  of  July,  1869, 
in  respect  of  the  PlaintifiTs  share,  the  account  being  taken  as 
follows :  On  each  13th  of  July  interest  at  5  per  cent  was  computed 
on  the  balance  in  the  hands  of  the  firm  on  the  previons  13th  of 
July,  and  carried  to  the  Plaintiff's  credit  She  was  deUted  with 
all  sums  drawn  out  by  the  executors  for  her  use,  with  interest  at 
£5  per  cent,  per  annum  from  the  times  of  their  being  drawn  out, 
and  a  balance  was  struck.  The  balance  of  this  account  was  the 
sum  on  which  interest  at  £5  per  cent,  was  computed  for  the  next 
year. 

The  executors,  by  their  answer,  made  the  following  statement 
as  to  the  position  of  the  assets  at  and  for  some  years  after  the 
death  of  the  testator : — 

*'  The  debts  due  to  the  said  firm  of  Vyse  &  Sons  at  the  death  of 
the  said  testator  could  not  have  been  collected  for  several  years 
after  his  death,  and,  in  fact,  the  debt  of  £120,340  78.  in  the  said 
balance  sheet  appeciring  to  be  due  to  the  said  firm  from  the  business 
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carried  on  at  New  York  was  not  and  could  not  be  got  in  until       L.JJ. 
nearly  ten  years  after  the  testator's  death ;  and  although  there        1S72 
was  a  large  debt  due  as  aforesaid  from  the  said  firm  to  the  estate       y yo 
of  the  said  Biduird  Vt/se,  such  debt  was  not  money  available  for     p^j^g^^ 

the  purposes  of  trade.    We  admit  that  large  profits  have  been        

made  since  the  death  of  the  said  testator  by  the  said  firms  of  Vyse 
4&  Sons  and  Vysey  Sons^  &  Co.  Such  profits  have  been  attributable 
to  the  credit  and  connection  of  the  said  firms,  and  to  the  reputation, 
skni,  and  ability  of  the  partners  for  the  time  being  therein.  Ex- 
cept as  herein  appears,  no  sums  of  money  belonging  to  the  tes- 
tator's estate  haye  been  used  by  the  Defendants  Henry  Vyse  and 
Edmuml  Waller  Vy9e,0T  either  of  them,  in  their  or  either  of  their 
said  businesses ;  and,  except  as  aforesaid,  no  profits  have  arisen 
from  the  employment  of  the  sums  of  money  in  the  Plaintifi^s  bill 
alleged  to  have  been  used  by  the  said  Defendants,  or  either  of 
them,  in  their  or  either  of  their  said  businesses.  We  believe 
that  the  said  firms  of  Vyse  &  Sons  and  Vyse^  Sons^  db  Co.,  from  the 
death  of  the  said  testator,  Biehard  Vyse,  could,  over  the  average 
of  years,  always  have  borrowed  money  at  a  less  rate  of  interest 
than  they  were  paying  on  the  debt  due  from  them  to  the  estate  of 
the  said  Biehard  Vyse,  if  they  had  desired  to  do  so ;  but  that  they 
were  willing  to  keep  the  said  moneys  in  their  hands  for  the  benefit 
of  the  family  of  the  said  Biehard  Vyse  as  long  as  they  could  do  so 
without  loss.  We,  however,  say,  that  in  August,  1867,  the  part- 
ners in  the  said  firm  of  Vyse,  Sons,  db  Co,  had  a  discussion  as  to 
the  amount  of  money  which  was  in  the  hands  of  the  said  firm  for 
which  they  had  no  profitable  use,  and  in  consequence  of  this 
discussion  the  said  sums  of  £3173  5s.  and  £7956  17s.  6d.  were 
withdrawn  from  the  said  firm  at  the  times  aforesaid,  and  invested 
by  us  for  the  Plaintifi*;  and  at  or  about  the  same  time  sums  to  a 
large  amount  were  paid  to,  and  invested  for,  others  of  the  tes- 
tator's children  out  of  moneys  withdrawn  from  the  said  firm." 

It  appeared  that  aU  the  testator's  children,  except  the  Plaintiff, 
acquiesced  in,  approved,  and  ratified  all  that  had  been  done  in 
respect  of  their  shares,  and  were  paid  their  shares  accordingly. 
The  members  of  the  family  were  in  the  habit  of  treating  the  firm 
as  their  bankers,  and  leaviog  money  in  their  hands  upon  which 
they  could  draw,  interest  at  £5  per  cent  being  allowed  as  above. 
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L.  J  J.  The  partnership,  which,  upon  the  decease  of  the  testator  in 

1872       1855,  consisted,  as  above  stated,  of  Henry  Vyse  the  execator,  John 

^^       Reynolds,  and  Thomas  Andrew  Vyse,  continued  on  the  same  footing 

FoOTBB      *^^^  1859,  when  Edmund  Waller  Vyse,  who  was  a  son  of  the  tes- 

—       tator  and  one  of  his  executors,  was  admitted  a  partner ;  and  at 

the  same  time  a  new  partner,  named  ThirTceU,  was  taken  in.    The 

whole  capital  was  at  this  time  in  round  numbers  £118,200,  divided 

as  follows.  Henry  Vyse,  £57,200 ;  John  Reynolds,  £32,000 ;  Thomas 

Andrew  Vyse,  £13,300;  Edmund  Waller  Vyse,  £14,700;  0.  P. 

Thirkellj  £1000.    And  the  surplus  profits  above  5  per  cent,  on 

the  capital  were  made   divisible  as  follows:   Henry  Vyse,  ten 

thirtieths ;  John  Reynolds,  seven  thirtieths ;  Thomas  Andrew  Vyse, 

six  thirtieths ;  Edmtmd  Waller  Vyse,  three  and  a  half  thirtieths; 

ThirkeH,  three  and  a  half  thirtieths. 

This  partnership  continued  until  1864,  when  a  new  partnership 
was  formed.  For  the  purposes  of  this  new  partnership  the  capital, 
property,  and  efiects  of  the  late  co-partnership  were  valued  at 
£188,550,  which  became  the  capital  of  the  new  firm,  and  was 
divided  as  follows:  Henry  Vyse,  £97,750;  O.  P.  Thirkdl,  £5850; 
Reynolds,  £58,200;  Edmund  Waller  Vyse,  £21,750;  Howard  Vyse, 
£5000 ;  F.  Thirkdl,  nothing.  And  the  surplus  profits  above  5  per 
cent,  were  made  divisible  as  follows :  Henry  Vyse,  five  twentieths ; 
Q.  P.  ThirheU,  four  twentieths;  Reynolds,  three  and  a  half 
twentieths;  Edmund  WaUer  Vyse,  two  and  a  half  twentieths; 
Howard  Vyse,  two  and  a  half  twentieths ;  Francis  Thirkdl,  two 
and  a  half  twentieths. 

By  another  arrangement  made  a  few  months  later  it  was  stipu- 
lated that  Thomas  Andrew  Vyse  should  be  reinstated  as  partner, 
the  partners  participating  with  him  in  a  certain  New  York  busi- 
ness. The  arrangement  was  a  complicated  one,  but  resulting  in 
the  following  division  of  profits:  Henry  Vyse,  four  twentieths. 
G.  P.  Thirkdl,  three  and  a  half  twentieths ;  Thomas  Andrew,  three 
and  a  half  twentieths;  John  Reynolds,  three  twentieths ;  the  other 
three,  two  twentieths  each.  This  arrangement  was  determined  in 
March,  1865,  Thomas  Andrew  again  retiring  and  taking  his  New 
York  business  with  him. 

In  July,  1869,  fresh  arrangements  were  entered  into  by  which 
John  Reynolds  retired,  which  need  not  be  stated,  as  by  that  time 
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the  share  of  the  Plaintiff  had  been  invested,  except  the  above-      L.  JJ. 
mentioned  balance  amounting  to  a  little  more  than  £3000,  which       i872 
vas  ready  to  be  paid  to  her,  and  was  afterwards  paid  into  Court  in       ^^^ 

this  suit.  FoerEB. 

The  Plaintiff  attained  the  age  of  twenty-five  years  in  October,       

1869.  She  declined  to  accept  payment  on  the  footing  of  the 
accounts  above  referred  to,  and  in  August^  1870,  she  filed  her  bill 
against  the  executors,  alleging  that  a  large  portion  of  the  testatoi^s 
estate  had  been  improperly  retained  in  the  business,  and  praying 
for  an  administration  of  the  testator^s  estate,  and  for  an  account  of 
all  sums  of  money  forming  part  of  the  estate  which  had  been  em- 
ployed by  H,  Vyse  and  Edmund  Waller  Vyse  in  the  business,  and 
of  all  profits  which  had  arisen  from  such  employment,  and  that 
the  Defendants  might  be  declared  jointly  and  severally  liable  to 
account  for  such  profits,  and  might  be  decreed  to  pay  to  the  Plain- 
tiff at  her  option  either  so  much  of  the  profits  as  had  accrued  in 
respect  of  her  share  of  the  moneys  so  employed  or  compound 
interest  at  £5  per  cent  on  such  share. 

A  minor  point  in  the  suit  arose  as  follows:  The  testator  was 
seised  of  a  few  acres  of  freehold  land  at  Luion,  where  he  resided. 
The  trustees  were  advised  that  this  might  become  valuable  as 
building  land,  and  that  the  best  mode  of  developing  it  for  that 
purpose  would  be  to  build  a  villa  mpon  it.  They  accordingly 
built  upon  it  a  villa  residence  at  the  cost  of  £1600,  which  they 
paid  out  of  the  testator's  personalty.  It  was  admitted  that  the 
Mfill,  which  only  devised  the  realty  on  common  trusts  :for  sale,  did 
not  contain  anything  to  authorize  this  expenditure.  The  villa  had 
€Ter  since  been  leir  at  a  rent  of  £80  per  annum.  The  land  was 
afterwards  sold  at  prices  averaging  more  than  £700  per  acre,  with 
the  exception  of  the  villa  and  some  plots  containing  in  the  whole 
about  an  acre,  which  remained  on  hand.  The  bill  alleged  this 
employment  of  the  £1600  to  be  a  breach  of  trust,  and  prayed  that 
it  might  be  declared  such,  and  that  the  Defendants  nught  be 
disallowed  it  in  passing  their  accounts. 

Yice>Ghancellor  Bacon  made  a  decree  (1)  declaring  that  the 

(1)  1872.  May  23.  Upon    these    facU    the    Fbuntifi's 

Sib  JAHwBAOOKyV.C,  after  stating     counsel  haye  insisted  that,  the  dirac- 
tbe  facts  of  the  case^  continued : —  tions  of  the  testator's  wiU  being  ez- 

VouVm.  2D  1 
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Defendants  S.  Vyse  and  E.  W.  Vyse  in  the  bnsiness,  and  \^liat 
profits  had  been  derived  by  means  of  such  employment ;  and  de- 


Vtbb 

V. 
FOSTEB. 


business,  bnt  were  entitled  to  act  thence- 
forth as  bankers  without  or  with  any 
fresh  partner;  and  although  it  is 
observed  in  the  judgment  that  the 
question  of  good-will,  if  it  had  arisen, 
could  not  be  conclusively  adjudicated 
upon  in  the  absence  of  the  continuing 
partners,  that  observation  was  not 
ne<^3sary  to  the  determination  of  the 
questions  raised  upon  the  appeal,  since 
it  was  determined  that  no  part  of  the 
testator's  estate  had  been  employed  in 
the  business  which  was  carried  on  after 
his  death.  In  another  case  also  referred 
to,  of  Mctcdonald  y.  Richardson  (1  Giff. 
81),  in  which  the  Vice-Chancellor  Sir 
John  Stuart  overruled  the  objection 
that  after-taken  partners  were  not 
parties  to  a  suit  seeking  an  account  of 
profits  made  by  the  testator's  surviving 
partner  in  a  business  in  which  they 
had  been  jointly  engaged,  the  Vice- 
Ghancellor  seems  to  have  thought  that 
the  decision  in  Simpson  v.  Chapman 
was  somewhat  at  variance  with  other 
authorities.  I  think,  however,  that 
upon  examination  of  what  was  there 
in  fact  decided,  no  such  variance  is  to 
be  found;  and  without  relying  upon 
my  own  recollection  of  that  case,  I 
should  think  it  highly  improbable  that 
the  then  existing  authorities  were  not 
referred  to  in  the  argument ;  but  how- 
ever this  may  have  been^  it  is  impossible 
to  believe  that  the  Lords  Justices  were 
not  well  acquainted  with  the  general 
established  law  applicable  to  the  case 
before  them,  or  that  they  had  forgotten, 
whether  cited  to  them  or  not^  the  well- 
kuown  decisions  of  Lord  Eldon,  Sir 
William  Qrant^  and  Lord  Coitenham. 
With  much  better  reason  should  the 
Defendants'  counsel  refer  to  the  facts 
alleged  by  the  I)efeiidant8  as  to  their 


conduct  and  motives.    It  seenui  clear 
that  the  Defendant  Henry  Vyse  had 
kept  regular  and  punctual  aooonnts  of 
the  testator's  estate,  and  of  the  shares 
of  each  of  his  children,  and  that  he 
enjoyed  and  continues  to  enjoy  the 
confidence  of  the  testator's  widow,  and 
of  his  children,  other  than  the  Plain- 
tiff, all  of  whom  ^had  ample  oppor- 
tunities of  becoming  acquainted  with 
all   the    particulars   relating   to   the 
estate ;    that  he  had  allotted  to  the 
separate    account    of    each  of  them 
£11,300  at  three  several  times,  in  1855, 
in  1861,  and  in  1867 ;  that  he  had 
invested  for  the  Plaintiff  the  sums 
and  retained  the  balance  before  men- 
tioned ;  that  he  had  duly  accounted  for 
interest  and  compound  interest  upon 
these  sums ;  and  that  all  the  testator's 
children  (with  the  exception  of  the 
Plain  tifif)  were  and  are  satisfied  with 
these  several  dealings  with  the  estate. 
If  these  reasons  could  prevail,  the  De- 
fendants would  stand  acquitted  of  the 
demands  which  the  Plaintiff  now  makes 
against  them;  but  it  is  obvious  that 
her  rights  cannot  be  affected  by  any 
arrangement  which  her  brothers  and 
sisters  may  think  fit  to  adopt,  nor  by 
the  manner  in  which  or  the  circum- 
stances under  which  the  Defendants 
may  have  acted. 

I  have  no  reason  to  doubt  that  by 
the  manner  in  which  the  estate  of  the 
testator  has  been  dealt  with  the  Plain- 
tiff's fortune,  as  it  is  now  stated  hy  the 
Defendants  to  exist,  including  the  com- 
pound interest,  amounts  to  several 
thousands  of  pounds  mors  than  she 
would  have  been  possessed  of  if  the 
Defendants  had  realized  the  whole  of 
the  estate  and  had  invested  it  in  puhlic 
funds,  which  is  all  they  were  bound  to 
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daring  that  the  Defendants  were  to  be  charged  with  such  profits      L.  jj. 
and  interest  thereon  at  £5  per  cent,  per  annum  from  the  times       1872 
when  ihej  were  respectively  made ;  and  directing  an  inquiry  as  to       VTeB 
the  amount  of  the  Plaintiff's  share  in  the  residuary  estate,  having     fotteb. 
regard  to  the  declarations.  — 

The  Defendants  appealed  from  the  declaration  as  to  the  £1600, 
the  inqniry  as  to  employment  of  the  testator's  personal  estate  in 
the  trade  and  the  profits  made  by  it>  and  the  declaration  as  to 
their  liability  for  profits. 

The  SoUeUar-General  (Sur  G.  Jessd),  and  Mr.  AmphM,  Q.C. 
(Mr,  Bowdtffe  with  them),  for  the  Appellants : — 

This  decree  make^those  executors,  who  were  partners,  personally 
liable  for  the  profits  made  by  other  persons  as  well  as  themselves — 
makes  an  executor  who  was  a  partner  during  pari  of  the  time 
liable  for  profits  all  along,  and  the  executor  who  was  not  a  partner 
and  got  no  profits,  liable  for  profits.  Such  a  decree  cannot  be  sup- 
ported. The  surviving  partners  were  entitled  and  bound  to  buy 
the  testator's  share  at  a  price  to  be  ascertained  in  a  certain  way, 
and  it  was  so  ascertained.  The  value  then  became  a  debt.  If  the 
executors  had  been  strangers,  it  would  have  been  a  pure  case  of  a 


do  or  which  she  could  have  lequired.  to  be  chaiged  against  the  estate.  There 

Xerertheleu,  I  cannot  for  that  reason  must  be  an  inqniry  as  to  what  part  of 

reject  the  didm  she  makes  to  have  her  the  testator's  estate  has  been  from  time 

share  of  the  profits  which  have  been  to  time  since  his  death,  and  is  now, 

made  by    the    employment   of  the  employed  by  the  Defendants  Eeniy 

testator's  estate  in  the  bosinesa  which  Vyte  and  E.  W.  Vyte  in  the  several 

has  been  carried  on  since  his  death,  businesses  carried  on  by  them  as  in  the 

because  the  law  which  I  am  bound  to  pleadingp  mentioned,  and  what  gains 

admimster  has  declared  that  such  are  and  profits  have  been  deriyed  by  means 

lier  rights.  of  such  employment,  with  a  declaration 

I  must,  therefore,  dedaze  that  she  is  that  the  Defendants  are  to  be  charged 

entitled  to  a  decree  for  the  general  with  such  profits  and  interest  thereon 

administrationof  the  testator's  real  and  at  5  per  cent,  per  annum  from  the 

persGDsl  estate,  with  the  usual  accounts  respective  times  when  such  profits  were 

and  inquiries,  aooompanied  by  a  declaia-  made;    and   an  inquiry   as   to   the 

tion  that  an  outlay  of  £1600  in  building  amount  of  the  Plaintiff's  share  in  the 

a  villa  on  part  of  the  estate,  which  I  testator's  residuary  estate,  having  re- 

hsTe  not  found  it  neoeisaiy  to  mention  gard  to  such  declarations,  reserving  the 

mora  particularly,  was   unauthorized,  further  consideration  of  the  cause, 
and  oajght  not,  as  against  the  Plaintiff, 
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L.  JJ.     large  simple  contract  debt  dae  to  them  from  the  firm ;  and  the  fiict 

1872       that  one  of  the  executors  was  a  partner  does  not  make  it  any  the 

Y^       less  a  debt  in  equity.    The  case  where  the  execators  and  the 

Fomn.     pc^rti^ei^  Are  the  same  set  of  persons  is  different.    There  the 

executors  have  got  the  money,  and  they  are  trading  with  it 

Here  the  executors  never  did  get  the  money ;  it  remained  due 

from  the  firm  to  them.    At  all  eyents,  the  most  that  can  be  done 

is  to  make  those  of  the  executors  who  received  profits  refund  the 

profits  which  they  respectively  received.    Then  the  direction  to 

«         charge  interest  on  profits  is  an  unheard  of  thing.    The  profits  do 

not  belong  to  the  eestui  que  irust  till  he  elects  to  take  them ;  bo 

there  cannot  be  a  charge  of  interest    Profits  are  also  given  by 

this  decree  during  the  period  for  which  the  moneys  were  by  the 

articles  to  remain  in  the  business.    It  is  true  that  promissory 

notes  were  not  given  as  provided  by  the  articles ;   but  to  give 

them  'would  have  been  an  idle  form,  as  the  fact  of  one  of  tbe 

makers  being  one  of  the  payees  would  have  made  them  useless  at 

law.    We  say,  then,  that  the  Plaintiff  has  no  claim  to  profits,  and 

that  interest  at  £5  per  cent  with  annual  rests  was  the  outside  of 

what  she  could  claim.    Again,  supposing  she  was  entitled  to  profits, 

we  say  the  result  is  the  same.    The  only  profits  she  oould  chum 

would  be  profits  arising  from  the  use  of  her  money.    Now,  the 

proGts  of  a  business  arise  from  capital,  good-will,  and  the  skiU  and 

exertions  of  the  partners,  and  it  is  very  hard  to  say  how  much  of 

them  is  attributable  to  any  sum  of  money  brought  in.    Here  the 

partners  by  their  articles  settle  that  £5  per  cent,  per  annom  h 

due  to  capital ;  for  each  partner  has  that  amount  allowed  on  his 

capital,  and  the  rest  of  the  profits  is  divided  in  shares  beaiing  no 

relation  to  the  capitals  of  the  partners :   Wedderhum  v«  Wedder- 

him  (1).    The  principle  of  giving  profits  is,  that  there  is  a  breach 

of  trust  to  which  the  partners  are  parties :  8ifnp8on  v.  Ohapman  (2) ; 

and  this  cannot  be  worked  out  in  a  suit  to  which  the  other  partners 

are  not  parties.  None  of  the  authorities  go  anything  near  the  length 

of  this  decree :  Docker  v.  Somes  (3) ;  Lindleif  on  Partnership  (4); 

Palmer  v.  MUeheU  (5);  Brown  v.  De  Tadet  (6) ;  Cooh  v.  CkOing' 

(1)  22  Beav.  84.  (4)  Page  883. 

(2)  4  D.  M.  &  G.  154.  (5)  2  My.  &  K.  672,  n. 

(3)  2  My.  &  E.  655.  (6)  Jae.  284. 


^^^ 
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0idg$  (l);SeaiheoieY.Evlme  (2);  WedderlmmY.  Wedderimim(3);      L.  JJ. 
Simjpmm  t.  Chapman  (4) ;  Taumend  y.  TofmdfuZ  (5) ;  Macdanald       1878 
?.  Bickardmm  (6).    It  is  shewn  by  Stroud  t.  Okysr  (7)  that       y^ 
a  tnder  improperly  borrowing  money  from  trustees  does  not     ^.^ 

aoooant  for  profits  like  a  trasteey  and  in  Chambers  y.  HaweU  (8)       ' 

a  similar  principle  is  laid  down.  In  WiOett  y .  Blanford  (9),  which  is 
relied  on  against  ns  for  giying  both  interest  and  profits,  there  is 
not  a  word  on  the  subject  in  the  jadgment^  and  the  inquiries  were 
without  prejudice.  Cramhay  y.  CoOins  (10),  supports  our  conten- 
tioD,  and  so  does  Jones  y.  FoxaU  (11). 

Then,  as  to  the  yilla,  we  say  that  the  land  on  which  the  yiUa 
stands  will  now  sell  for  £1600  more  with  the  yilla  than  without  it 
and  that  the  other  land  has  sold  better  for  its  having  been  built. 
If  a  trustee  without  authority  sp^ids  money  in  attempting  an  im- 
pioTement  of  the  estate,  and  it  is  not  benefited,  he  must  bear  the 
loss;  bat  if  the  estate  is  made  more  yaluable,  it  is  against  all 
jnstioe  that  the  eedni  que  irud  should  take  the  benefit,  and  allow 
the  trustee  nothing. 

Mr.  Kay,  Q.C,  and  Mr.  Lindley,  Q.G.  (Mr.  Bamer  with  them), 
for  the  Bespondent : — 

We  say  that  the  exeeutors  must  make  good  the  fund  with  all  its 
accretions,  whether  they  haye  receired  them  or  not 

[Hie  Lord  Justice  Jakk:— -This  does  not  seem  to  me  a  case  of 
accretion,  but  of  mere  personal  demand.] 

The  executors  ought  not  to  let  the  money  remain  in  the  hands 
•of  a  finn  without  bargaining  to  haye  the  profits. 

[The  LoBD  JcsTiCB  Jakk: — Do  you  say  that  would  be  so  if  no 
*^x6CQtor  was  a  member  of  the  firm  ?] 

a)Jic.607.  (7)  28Beay.iaO. 

(2)lJac.ftW.122.  (8)  11  Ibid.  e. 

(3)  22 Bear. 84;  4 My.  ft  Gr.  41.  (9)  lHan,253. 

(4)4D.1L*G.164  00)  15V«^218;  lJaa&W.267; 

<5)IGiiL201.  2  Boa  825. 

.    (6)  lUd.  81.  (11)  15  BesT.  888. 


322  GHANGEBT  APPEALS.  [L.B, 

L.  JJ.  [The  Lord  Justice  James  : — On  your  principle  I  ^do  not  see- 

1872       why  not.] 

^^™  Stroud  V.  Chpyer  (1)  establishes  that  distinction.     When  do- 

Fosm.  executor  is  in  the  business,  it  is  a  mere  case  of  improper  invest- 
"""  ment,  not  of  trading  with  the  assets.  The  Appellants  first  contend 
that  £5  per  cent,  was  the  amount  of  profits  attributable  to  capital. 
The  articles  gave  a  preference  to  the  capital  to  that  extent,  but 
there  is  no  reason  for  saying  that  £5  per  cent  was  the  whole 
amount  of  the  profit  attributable  to  capital.  In  every  case  where- 
the  cestui  que  trust  is  entitled  to  compound  interest  at  £5  per 
cent.,  he  has  an  option  to  take  the  profits :  Jones  y.  FoodoU  (2) ; 
Brown  v.  De  Tastet  (3). 

[The  LoBD  Justice  James  : — In  that  case  no  account  had  beeni 
taken,  and  the  deceased  partner's  share  had  not  been  ascertained. 
The  partnership,  in  £Etct»  went  on.] 

The  decree  in  that  case  goes  the  whole  length  of  this,  and  it 
made  one  partner  liable  for  the  profits  made  by  his  co-partners: 
Heatheote  y.  Evlme  (4)  lays  down  the  same  principle.  If  an 
executor  embarks  money  in  trade,  and  profits  are  made  by  it,  he 
cannot  excuse  himself  by  saying  that  he  lias  allowed  other  persons 
to  receive  part  of  them :  Bowes  v.  City  of  Toronto  (5)  supports 
our  contention. 

[The  SoUeUor-Oeneral : — The  money  there  had  actually  come  to 
the  hands  of  the  person  who  was  charged  with  it.  Cratnhajf  v. 
CoUins  (6)  shews  that  the  cestui  que  trust  has  an  option,  and 
Wedderbum  v.  Wedderhum  (7)  shews  the  nature  of  the  option. 
Jones  V.  FoxaH  agrees  with  this.] 

[The  LoBD  JiTBTiCE  James  :— According  to  all  the  authorities 

•  you  have  so  far  referred  to,  the  cestui  que  trust  may  sanction  the  m^ 

vestment  or  repudiate  it ;  but  if  he  sanctions  it  he  must  take  it  as 

he  finds  it,  subject  to  all  the  terms  on  which  the  executor  made  it] 

In  Maedonald  v.  Bichardsan  (8)  an  executor  was  made  liable- 

(1)  28  Beav.  130.  (6)  11  Moo.  P.  0.  463. 

(2)  16  Ibid.  388.  (6)  16  Vea.  218. 

(3)  Jac.  284.  (7)  4  My.  &  Or.  41, 44. 

(4)  1  Jac.  9b  W.  122.  (8)  1  Qiff.  81. 
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for  profits  which  he  had  not  received.  If  I  am  limited  to  the 
shares  of  the  execntors  who  were  partners,  at  all  events  I  am 
entitled  to  an  account  to  shew  what  they  amounted  to :  Docker  v. 
&ine8(l).  Then,  as  to  interest  on  profits,  Crawsihay  v.  Collins  (2) 
and  WUlea  v.  manford  (3)  are  in  our  favour.  The  liability  of 
persons  who  knowingly  receive  trust-money  is  joint  and  several : 
£b  jwrfo  Eeaion  (4) ;  Ex  parte  BcfmeweU  (5) ;  Floekton  v. 
Bmning  (6). 

(l)2My.&K655. 

(2)  15  VcB.  230,  n. 

(3)  1  Hare,  253. 

(4)  Back.  386. 

(6)  6  D.  M.  &  G.  795,  801.   '! 
(6)    Flocktoh  r.  Bunniko. 

[1864    F.    89.] 

W.  FLOCKTON  died  in  1863,  hav- 
ing  by  will  giyen  his  real  and  his  resi- 
diuiy  pencmal  estate  to  his  wife  and 
Uwfd  upon  the  common  trusts  forcon- 
TenaoQ  and  investment,  and  to  hold 
the  fund  upon  trust  to  pay  half  the 
income  to  his  wife  for  her  life,  and 
as  to  the  whole  fund  (subject  to  the 
iboTo  life  interest  in  a  moiety)  upon 
tnist  for  such  of  his  children  as  should 
*ttain  twenty-one,  equally.  He  ap- 
pointed his  wife  and  Ltot^  executors. 
Mra  Fhckton  alone  proved  the  will. 
IJojid  renounced  and  disclaimed.  The 
totator  left  thirteen  children;  of  whom 
the  PlimtifiB^  were  six. 

The  testatcMT  had  for  some  years 
before  his  decease  carried  on  business 
H  a  torpenUne  and  tar  distiller  in 
putnenhip  with  his  brother,  who  died 
in  1850.  At  the  testator's  death  the 
buinen  was  in  course  of  being  wound 
npud  the  assets  sold  and  realized.  It 
vw  finally  wound  up  a  few  months 
>ftflr  the  death  of  the  testator,  and  his 
**»»  of  the  proceeds  was  received  by 
Ms^FhckUm. 

The  testator  and  his  &mUy  had  been 
loDg  engaged  in  the  trade,  and  Mrs. 
FlodOon  believed  tiiat  it  would  be  for 
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the  good  of  herself  and  children  to 
carry  it  on,  and  take  advantage  of  tbe 
connection  formed  by  her  husband  and 
his  brother.  She  accordingly  entered 
into  an  arrangement  for  a  partnership 
with  a  Mr.  Hughes  and  the  Defendant 
Bunning,  Articles  of  partnership 
dated  the  1st  of  January,  1854^  were 
entered  into,  by  which  Mr.  Hughes^  who 
was  already  carrying  on  the  business  on 
a  considerable  scale,  admitted  Mre. 
jP7oc^on  into  partnership.  The  capital 
of  Hughes  being  £23,000,  Mrs.  Flock- 
ton  was  to  bring  in  £4000,  and  to  receive 
a  share  of  profits  proportional  to  her 
share  of  the  capital,  and  Bunning^  who 
brought  in  no  capital,  was  to  receive 
one-third  of  the  profits.  Mrk  Floekton 
was  not  to  attend  to  the  business; 
Hughes  was  to  attend  to  it  as  much  as 
he  pleased,  and  Bunning  was  to  be  the 
working  partner.  Mrs.  Floekton  brought 
into  this  business  £3400  of  the  testa* 
tor*s  assets. 

On  the  31st  of  December,  1856,  this 
partnership  was  dissolved  by  consent, 
Hughes  retiring  from  the  business,  and 
a  new  partnership  was  formed  between 
Mrs.  Floekton^  Bunning,  and  James 
Boy.  Boy  died  in  1861,  and  Mrs. 
Floekton  and  Bunning  continued  the 
business  in  partnership,  having  pur- 
chased the  share  of  Boy  from  his  execu- 
trix, Hannah  Boy.  Tbe  arrangements 
were  completed  in  February,  1862,  and 
Hughes  having  been  advised  that  ho 
was  liable  to  the  testator's  residuary 
legatees    for   tiie  £3400  which  Mrk 
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Then  we  say  that  no  allowance  onght  to  be  made  for  the  ex- 
penditure in  building  the  villa,  which  was  a  mere  unauthoriaed 


FoBTiB.      Floektcn  had  brought  in  out  of  the 

aasetB,  it  was  agreed  that  ahe  ahoald 

invest  in  consols  a  som  of  £606,  and 
also  £500  a  year  as  an  indemnity  fiind 
in  the  joint  names  of  herself,  Hughes, 
and  Bunning;  and  a  deed  dated  the 
28th  of  February,  1862,  declaring 
trusts  of  the  fund,  was  executed,  to 
which  some  of  the  testator's  children, 
Mrs.  FlodeUm,  Bunning,  Hannah  Boy, 
and  Hughes,  were  parties. 

In  July,  1862,  Orindley  became  a 
partner,  brin^^  in  £5000  and  paying 
£1000  a  piece  to  Mrs.  FlockUm  and 
Bunning,  The  articles  of  partnership 
entered  inio  on  this  occasion  contained 
a  ckuae  providing  that  if  Mrs.  Ftoch- 
twCs  share  of  the  profits  should  at  any 
time  not  be  sufficient  to  make  the 
investments  required  by  the  deed  of 
the  28th  of  February,  1862,  the  defi- 
ciency should  be  made  up  out  of  her 
share  of  the  capital. 

In  August,  1864,  Bunnin/g  and 
Orindley,  under  a  power  in  the  articles, 
determined  the  partnership  as  regarded 
Mrp.  Flockton,  for  breach  by  her  of  the 
stipulations  contained  in  them,  and 
gave  her  notice  of  their  intention  to 
take  to  her  share  upon  the  terms  of  the 
articles.  This  enabled  them  to  take 
her  share,  upon  paying  for  it  a  price 
ascertained  by  a  valuation  in  manner 
mentioned  in  the  articles. 

Mtb.  Fkcktcn,  not  long  afterwards, 
became  bankrupt. 

The  bill  was  filed  by  six  infant  chil- 
dren of  the  testator  against  Bunning, 
Orindley,  Mrs.  FlockUm,  several  of  the 
testator's  adult  children,  an  incum- 
brancer to  whom  Mrs.  Flockton  had 
made  a  mortgage  of  her  share  in  the 
partnership,  some  other  incumbrancers 
of  hers,  and   her  assignee  in  bank- 


ruptcy ;  and  prayed  for  the  ezecutioa 
of  t£e  trusts  of  the  testator's  will ;  for  an 
account  of  the  dealings  of  ihe  partners 
with  the  partnership  assets  since  the 
last  account ;  for  inquiries  as  to  the 
shares  of  the  partners  in  the^capital  of 
the  business ;  that  the  share  of  Mis. 
Flockton  might  be  ascertained,  and  how 
far  it  represented  the  testator's  aswtB; 
and  that  her  share  in  the  partaerdup, 
so  far  as  it  had  accrued  from  or  re- 
presented the  assets  and  trust  estate 
of  the  testator,  might  be  declared  afr- 
eets subject  to  the  trusts  of  his  will 

Mr.  Bacon,  Q.C.,  and  Mr.  HeiUrt 
Smith,  for  the  Plaintiffs. 

Mr.  Kenyon,  Q.C.,  and  Mr.  OiU,  for 
Mrs.  Flockton. 

Mr.  C,  T,  Simpson,  for  Bunning  and 
Orindley, 

Mr.  Kardake,  Q.G,  and  Mr.  Swan- 
don,  for  Mrs.  FlocktoiCs  assignee. 

Mr.  Dickinwn,  Q.G.,  Mr.  Lcmg- 
worthy,  Mr.  Bagshawe,  and  Mr.  H  F, 
ShMeare,  for  incumbrancenL 

Sib  John  Btuabt,  Y.C,  made  a  de- 
cniee  directing  accounts  of  the  testator's 
estate,  and  declaring  that  Mrs.  FloA- 
ton,  Bunning,  and  Orindley,  wen 
bound  to  restore  and  make  good  to  the 
Plainti£EB  such  part  of  the  assets  of  the 
testator  belonging  to  the  Plaintifis  ss 
had  been  employed  by  the  Defeodants 
in  trade,  together  wiUi  all  profits  mads 
by  such  employment^  or  with  interest  at 
the  rate  of  £5  per  centum  per  ammm 
upon  what  had  been  so  employed; 
directing  an  inquiry  what  parts  of  the 
testator's  assets  had  been  employed  in 
the  successive  partnerahip^  and  what 
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pnfitB  had  been  mede  by  such  emplo j- 
mnt;  an  inqniiy  idieUier  it  was  for 
tbe  benefit  of  the  Plamti£fo  to  elect  to 
take  intemfc  at  £5  per  cent  per 
inniim  upon  mdi  parts  belongmg  to 
the  Plaintifib  of  the  testators  esUte  as 
bad  been  employed  in  trade  as  afore- 
aidy  or, to  take  the  profits  which  had 
been  mads  bgr  naeb.  employment,  with 
a  declaimtiQn  that  Mrs.  Flockion,  as 
executrix,  was  entitled  to  a  lien  upon 
the  partneiridp  property  for  what  might 
be  foond  to  be  the  amoont  of  the  tes- 
tatoc's  assets  employed  in  the  trade  and 
tbe  profits  deriTed  theiefram. 

Separate  appeals  were  presented  by 
Hfl  Flockton^s  assignee,  and  by  Bwi^ 
ning  and  Orindky. 

1868.  Jnne  26. 
8iB  W.  Paok  Wood,  LJ.  :— 

This  case  having  been  thoronghly 
afted  in  the  Court  below,  where  it  took 
a  kmg  tune  in  argument,  is  brooght 
here  in  a  moch  ipore  simple  form,  and, 
as  presented  to  ns  on  appeal,  becomes  a 
very  plain  case.  The  first  appeal  was 
^at  of  the  assignee  of  the  executrix, 
of  which  ire  haye  already  disposed. 
We  haye  now  to  deal  with  the  appeal 
of  Biatwing  and  OHndley^  who  contend 
that  they  oo^t  not  to  be  made  liaUe 
in  any  way  for  the  amount  of  the  tes- 
tatof's  aawts,  which  have  confessedly 
to  some  extent  been  embarked  in  the 
trade  in  which  they  are  engaged  as 
paitnem  At  first  it  was  suggested 
that  Orimdieif,  at  all  events,  came  into 
fiiebuaneai  in  1862  without  any  know- 
ledge of  the  anangements  as  to  the 
testator's  aaseta,  and  ought  not  to  be 
held  to  have  ooncuned  in  any  broach 
of  trust;  but  when  the  partnership 
deed  was  bitra^t  beion  our  attention, 


Vtsi 

QrintBey'a  knowledge  of  the  trmaao-      Fosisa. 

tion  was  made  perfectly  clear,  for  it        ' 

contains  a  precise  statement  that  this 
lady  wishes  to  indemnify  her  partners 
against  the  consequences  of  the  money 
which  was  embarked,  or  was  intended 
to  be  embarked,  in  the  present  partner- 
ship having  been  withdrawn  from  the 
testator's  assets  for  the  purpose  of  bong 
so  embarked. 

Then  the  simple  case  we  have  before 
us  is  this:  two  persons  engaged  in 
trade  bong  derirous  of  having  a  part- 
ner with  capital  whidi  can  be  supplied 
fh)m  trust  funds,  say  to  that  person : 
**  Join  us  and  embark  the  trust  funds 
which  are  put  under  your  caro  in  our 
business ;  make  those  trust  funds  part 
of  our  capital,  and  then  we  will  join 
you,  otherwise  we  will  not ;  and  that 
being  so,  we  must  have  an  indemnity 
from  you,  because  we  know  what  we 
are  doing;  we  know  that  we  are  liable, 
and  must  be  liable,  for  the  trust  fund 
which  we  have  taken  and  made  use  of 
jointly  with  you  as  part  of  our  capital ; 
and  tiiereforo,  as  between  you  and  us, 
you  must  indenmiiy  us.**  li^  therefore, 
there  ever  can  be  a  clear  case  fixing 
persons  with  the  legal  consequences  of 
dealing  with  trust  funds,  this  is  that 
esse.  The  case  of  embarking  assets  in  a 
new  trade  is  a  much  worse  case  than  that 
of  continuing  the  assets  of  a  deceased 
partner  ina  trader  fix  there  is  generally 
great  inconvenience  in  suddenly  with- 
drawing them  hem  the  business,  and 
the  retaining  them  too  long  may  be 
morally  justifiaUe^  or,  at  all  events 
excusable.  But  I  see  no  justification 
or  excuse  for  taking  what  you  know  to 
be  trust  property  and  putting  it  into 
your  business  as  part  of  your  capitaL 
What,  then,  are  the  coDSeqnenoes  fol- 
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The  Lord  Justioe  James  : — My  understanding  of  the  law  is,  that 
where  a  trustee  has  spent  money  on  the  trust  property  in  an  un- 


Vybb  — ' 

F06TIB.  lowing  from  that  act?  The  coose- 
"""*  qnenoes,  I  apprehend,  must  he  these. 
The  partners  make  themselves  co- 
owners  of  the  fund,  and  use  it  as  co- 
partners. In  such  a  state  of  things 
they  are  just  in  the  same  position  as 
an  original  trustee.  Of  the  cases  cited, 
Tmvu  V.  MUne  (9  Hare,  141)  was  more 
to  the  purpose  than  any  other.  The 
Yice-Ghancellor  there  makes  a  distinc- 
tion between  a  fund  adyanced  by  way  of 
loan  and  a  fund  mixed  up  with  the  con- 
sequences and  liabilities  of  trade.  In  the 
one  case  the  firm  are  borrowing  money, 
their  liability  as  to  which  may  be  pro- 
bably more  restricted  than  their  lia- 
bility as  to  trust  money  which  they 
appropriate  as  part  of  their  capital ; 
but  in  the  case  before  us  there  was  a 
clear  appropriation  of  the  trust  fund 
by  all  the  three  partners.  I  caimot, 
therefore^  feel  any  difficulty  in  saying 
that  the  case  is  one  to  which  Travis 
V.  MUne  is  applicable,  and  that  it  is 
brought  to  the  ordinary  case  of  trustees 
employing  a  trust  fund,  and  being  an- 
swerable for  the  use  they  make  of  it. 
The  decree,  therefore,  is  substantially 
right,  though  it  requires  to  be  varied 
as  to  some  matters  of  form,  which  will 
not  afiect  the  costs  of  the  appeals. 

Sib  C.  J.  Selwth,  L  J. : — 

So  iar  as  the  appeal  of  the  Defen- 
dants Bunning  and  Orindley  is  con- 
cerned, there  are  two  material  facts 
necessary  to  be  established,  and  besides 
them  there  appears  to  be  no  substantial 
question  at  all  The  first  of  those  facts  is 
that  some  portion  of  the  estate  was 
employed  in  trade  in  breach  of  the 
trusts  of  the  will ;  and  the  second  fact 
is  that  the  breach  of  trust  was  known 
to  the  partners  at  the  time  the  partner- 


ship of  these  three  was  entered  into. 
Now,  having  regard  to  the  deed  which 
has  been  entered  into,  the  recitals  in 
the  deed,  the  operative  part  of  the 
deed,  the  evidence  given  on  behalf  of 
this  lady  hereelf  and  her  assignees,  and 
on  the  part  of  the  other  party,  it  seema 
impossible  to  doubt  that  some  portion^ 
of  the  estate  was  so  employed,  and 
that  most  distinct  notice  of  that  em* 
ployment,  and  of  its  being  a  breach  of 
trust,  was  brought  home  to  those 
parties. 

There  remains  the  question  whether, 
when  so  fixed  with  notice  of  the  breach 
of  trusty  they  are  liable  or  not  UpoQ 
that  I  called  the  attention  of  Mr.  Oreene^ 
and  Mr.  LindUy  to  the  very  clear  dis- 
tinction which  is  drawn  in  Mr.  LindUjfi 
valuable  book  between  the  case  where 
partners  improperly  allow  a  sum  of 
money  to  continue  in  breach  of  trust 
in  the  business,  and  the  case  where  the 
executors  distinctly  lend  part  of  the 
money  employed  in  the  business  to 
the  surviving  partners.  Neither  of 
those  learned  counsel — ^both  of  whom 
would  have  done  it  if  it  were  possible 
to  do  it — could  shew  that  that  distinct 
tion  so  drawn  by  Mr.  LindUy  in  his 
book  is  not  a  very  clear  and  soond 
distinction ;  and  if  so,  the  question  is, 
to  which  of  those  two  classes  does  this 
case  belong?  It  is  quite  clear  that  it 
is  a  case  of  allowing  the  property  to 
remain  in  breach  of  trust  in  the  busi- 
ness, and  not  the  case  of  a  mere  loan. 
Feeling  that,  Mr.  lAndky  very  ingeni- 
ously suggested  another  distinction ;  he 
said  that  all  the  cases  of  which  IhwU 
V.  Milne  is  an  example  are  cases  of  sur- 
viving partners,  and  that  there  is  a 
distinction  between  the  case  of  surviv* 
ing  partners  and  a  case  like  the  present,. 
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authorized  way,  the  rule  is  to  give  him,  at  his  own  expense,  an 
inquiry  whether  the  trust  estate  has  been  to  any  and  what  extent 
1)eDefited.    He  cannot  on  that  footing  obtain  more  than  what 
is  just 
[Siq^ney  y.  Biddtdph  (1)  was  referred  to.] 

The  SdicttOT'Oenerdl,  in  reply  :— 

This  is  not  a  case  of  trading  with  assets,  but  a  case  of  loan. 
The  money  was  properly  in  the  business,  and  the  only  departure 
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\rhcTe  two  gentlemen  came  in  who  are 
Bot  parties  to  the  original  breach  of 
trust  That  distinction  appears  to  me 
to  be  nothing  more  than  a  distinction 
between  retaining  property  in  breach  of 
tra£t  and  acquiring  property  in  breach 
of  trost,  with  notice  of  the  breach  of 
trust  at  the  time  of  its  being  so  ac- 
^luired.  If  there  could  be  a  distinction, 
one  would  think  it  was  rather  worse  to 
teqnire  the  property  in  breach  of  trust 
than  merely  to  retain  it,  because  in 
retaining  it  tbe  person  might  hare  said : 
**  I  was  acting  under  some  necessary 
obligation.  It  was  not  possible  to  do 
otberwise  than  I  did."  But  where  a 
person  aoqairea  the  property,  and  ac- 
qoires  it  with  notice  of  the  breach  of 
trust,  it  is  impossible  to  say  he  is  not 
liaUe. 

There  remains  only  the  question  we 
bare  heard  argued  so  often,  as  to  the 
iimited  liability  of  the  Plaintiffs  and 
their  share  of  the  interest  in  the  estate. 
That  seems  to  be  contrary  to  the  whole 
prindple  upon  which  this  Court  acts  in 
naiang  decrees  for  the  administration 
of  an  estate.  The  Court  does  not  allow 
the  estate  of  a  testator  to  be  torn  into 
pieces  by  a  multiplicity  of  decrees,  but 
it  makes  one  decree,  and  provides  for 
the  rights  of  all  the  persons  who,  when 
the  accounts  shall  have  been  taken, 
shall  be  found  to  have  an  interest  in 
the  estate  of  the  tesUtor.    It  would 


not  allow  one  of  these  children  to  ob- 
tain one  decree,  and  the  other  twelve 
children  to  obtain  twelve  more  decrees, 
but  it  proceeds  in  one  suit  for  the  ad- 
ministration of  the  whole  estate.  I 
am  of  opinion  that  the  Defendants 
QrindUy  and  Cooper  are  liable  to  the 
estate,  and  that  they  are  so  liable  in 
$olido. 

The  declaration,  as  varied,  was  as 
follows : — 

**  Declare  that  Defendants,  Mrs. 
Flockton^  Bunning,  and  Orindley^  are 
bound  to  make  good  to  the  testator's 
estate  such  parts  of  the^  assets  of  the 
testator  as  have  been  employed  by  the 
said  Defendants  in  trade,  together  with 
all  profits  made  by  such  employment, 
or  for  interest  at  the  rate  of  £5  per 
cent,  per  annum  upon  what  has  been 
so  employed."  The  second  inquiry  was 
altered  into  an  inquiry  whether  it  was 
for  the  benefit  of  the  persons  interested 
in  the  testator's  estate  to  elect  to  take 
interest  or  profits  on  so  much  of  the 
testator's  estate  as  had  been  employed 
in  the  trade. 

Solicitors :  Messrs.  Rieharda  &  Wat- 
her ;  Messrs.  LinJdaiera^  Eackwood^  & 
Addiwm  ;  Messrs.  Drake  &  Son ;  Messrs. 
Ahhottf  Jenkins^  A  Abbott;  Messrs.  She, 
Middleton,  <fe  Ovans, 

(1)  13  W.  R.  576. 
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L.  JJ.  from  the  Btrict  line  of  the  executor's  duty  was  delaying  to  call  it 

1S72  in.    It  is  impossible  to  attribute  profits  at  all  to  this  loan.    The 

v^  firm  could  have  borrowed  the  money  from  strangers  at  a  lower 

FomEB.  ^^'  ^^  cannot  be  looked  upon  as  part  of  the  capital ;  it  w^s  dealt 

—  with  in  the  books  of  the  firm  as  borrowed  money. 


Dec.  14.  Sib  W.  M.  James,  LJ.,  after  stating  the  fsusts  of  the 
case,  continued : — 

On  the  main  question,  whether,  under  these  circumstances,  the 
Plaintiff  is  entitled  to  participate  in  the  profits  made  by  these 
successive  firms,  a  very  long  list  of  cases  was  cited,  and  each 
elaborately  commented  on.  It  is  not,  in  our  opinion,  necessary  to 
refer  to  the  class  of  authorities  (of  which  Cramhay  t.  CoKns  (1)  and 
Broum  y.  De  Tadet  (2)  are  leading  cases),  as  to  the  consequences  of 
continuing  a  partnership  business  after  the  death  or  bankruptcy  of 
a  partner  where  the  business  in  which  the  estate  of  the  dead  or 
bankrupt  partner  was  embarked  has  not  been  wound  up  or  effectu- 
ally and  properly  wound  up. 

This  case  is  really  not  a  case  of  partnership  at  alL  By  the 
partnership  deed  the  testator  had  effectually  sold  all  his  share  in 
the  partnership  property,  and  immediately  on  and  after  his  death 
the  only  relation  between  his  executors  and  the  surviving  partners 
was  that  of  creditor  and  debtor,  in  no  respect  differing  firom  the 
relation  which  would  have  subsisted  if  he  had  sold  the  business  or 
any  other  property  in  his  lifetime  to  perfect  strangers,  and  had 
then  died  before  the  purchase-money  was  payable. 

The  case,  therefore,  resolves  itself  into  a  case  of  executors  or 
trustees  committing  (at  least  technically)  a  breach  of  trust  by 
allowing  trust  money  due  and  payable  to  remain  outstanding  on 
the  personal  security  of  persons  engaged  in  trade,  one  of  the 
executors  at  first,  and  afterwards  two  of  them,  being  engaged  in 
such  trade  as  partners,  and  having  the  use  of  the  money  so  left  in 
their  hands. 

On  this  subject  there  have  been  several  cases  which  have  been 
collected  and  stated  with  great  care  and  clearness  in  Sir  Edward 
Vaughan  Williams'  book  on  Executors.    The  actual  results  in 
(1)  15  Ves.  218.  (2)  Jac  284. 
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these  cases  differ^  bnt  they  all  afford  examples  and  illustrations  L.  JJ. 
of  these  general  principles.  K  an  executor  commits  a  breach  1872 
of  tnist,  lie  and  all  those  who  are  aocompliceB  with  him  in  that  y^ 
breadi  of  trust  are  all  and  each  of  them  bound  to  make  good  the 
trnst  funds  and  interest  If  an  executor  or  trustee  makes  profit 
by  an  improper  dealing  with  the  assets  or  the  trust  fund,  that 
profit  he  must  give  up  to  the  trust  If  that  improper  dealing 
oonosts  in  embarking  or  investing  the  trust  money  in  business, 
he  must  account  for  the  profits  made  by  him  by  such  employment 
in  SQch  business;  or  at  the  option  of  the  eedtU  qw  trtut^  or  if  it 
does  not  appear,  or  cannot  be  made .  to  appear,  what  profits  are 
attributable  to  such  employment,  he  must  account  for  trade 
mteiest,  that  is  to  say,  interest  at  5  per  cent.  In  this  case  the 
saooessiTe  partnerships  have  charged  themselyes  in  their  own 
aooounts  with  interest  at  5  per  cent,  and  with  annual  rests,  and 
the  som  due  on  that  footing  has  been  paid*  And  the  questions, 
dierefore,  are,  whether  the  Plaintiff  is  entitled  to  anything,  and  if 
anything,  to  what  and  from  whom,  in  respect  of  the  surplus  profits 
due  to  capital,  and  how  are,  such  surplus  profits  to  be  ascertained  ? 
In  the  first  place,  it  cannot  be,  and  is  not,  denied  that  there  was 
a  dear  breach  of  trust  in  not  calling  in  and  investing  the  money. 
It  is  as  little  to  be  doubted  that  the  not  calling  in  the  money  was 
at  least  at  the  outset  an  immense  boon  to  the  trading  firm.  In 
the  state  of  the  partnership  assets  as  stated  by  the  Defendants 
themselves,  the  withdrawal  of  so  large  a  sum  as  £100,000  in  two 
yean  must  have  greatly  embarrassed  or  crippled  the  business, 
probably  been  its  ruin.  It  must  at  the  same  time  be  borne  in 
mind  that  the  testator  must  have  well  known  the  state  of  the 
partnership  assets  at  the  time  of  his  death.  By  appointing  one 
of  bis  debtors  one  of  his  executors  he  rendered  it  impossible 
strictly  and  literally  to  carry  out  the  terms  of  the  baigain.  There 
ooold  have  been  no  such  thing  as  a  valid  promissory  note  by  the 
executor  and  his  partners  to  himself  and  his  co-executors,  and  the 
debt  was  extinguished  at  law.  It  is  reasonable  to  assume  that 
the  testator,  in  so  appointing  the  debtor  executor,  and  joining  with 
him  in  the  executorship  his  own  son,  one  of  the  residuary  legatees, 
mtended  that  they  should  not  break  up  the  business  by  a  peremp- 
tory demand  of  the  debt  the  moment  it  became  due,  and  he  could 


V. 
FOBTEB. 


330  CHAKOEBT  APPEALS.  [I1.B. 

L.  jj.       not,  at  all  events,  have  intended  to  deprive  them  of  the  power  of 
J872        doing  what  any  reasonable  creditor  would  do  under  such  circnm- 
y^       stances,  give  the  debtors  a  reasonable  time  and  reasonable  indul- 
gence wlule  getting  in  the  assets,  the  position  of  which  was  as 
much  his  act  as  theirs,  or  to  have  imposed  on  them  the  duty  of 
doing  the  only  thing  which  it  was  open  to  them  to  do,  of  immedi- 
I  ately  filing  a  bill  or  bills  in  Chancery,  which  would  have  led  to  the 

I  immediate  destruction  of  the  business,  a  very  valuable  ancestral 

family  property. 

It  is  further  to  be  borne  in  mind  that  the  firm  appear  to  have 
been  the  bankers  not  only  of  the  partners,  but  for  different  mem- 
bers of  the  Vyse  family,  receiving  money  from  them  on  deposit^  and 
paying  or  allowing  5  per  cent,  interest  with  annual  rests.  They 
appear  to  have  been  the  bankers  of  the  partners,  and  to  have  in 
like  manner  acted  as  bankers  for  the  executorship  or  trust  estate 
of  the  testator. 

The  testator's  property,  with  the  exception  of  his  villa  and  a  few 
acres  of  freehold  land  near  Luton,  and  his  furniture,  &c. — all  his 
available  property  for  immediate  purposes — exclusively  consisted  at 
his  death  of  the  debt  due  from  his  former  partners,  and  out  of 
this  were  paid  his  debts,  funeral  and  testamentary  expenses,  pro- 
bate and  legacy  duty.  There  was  an  annuity  of  £300  for  the 
widow,  under  the  will,  and  there  was  an  annuity  of  £900  a  year 
payable  to  the  testator's  father.  In  the  strict  performance  of  their 
duty,  the  executors  ought  to  have  set  apart  in  Consols  or  other  like 
securities  funds  to  meet  both  these  annuities.  But  the  annuitants 
were  willing  to  receive,  and  did  receive  (as  to  the  widow,  up  to  the 
year  1867,  and  as  to  the  father,  up  to  his  death),  the  annuities 
from  the  estate  without  requiring  any  investment.  Under  these 
circumstances,  and  not  deeming  it  necessary  to  make  the  invest- 
ments for  the  annuities,  which  would  have  absorbed  nearly 
£40,000,  Eenry  Vyse,  who  was  really  the  sole  acting  executor, 
considered  that  as  much  as  £90,000  could  be  treated  as  available 
for  division  among  the  nine  surviving  residuary  legatees  as  from 
the  testator's  death,  and  made  out  the  accounts  accordingly,  ap- 
portioning and  crediting  the  Plaintiff  to  and  with  £10,000  and 
interest  at  5  per  cent  as  from  that  date,  and  she  was  afterwards 
credited  with  fuither  sums  as  her  share. 
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All  the  other  residuary  legatees  haye,  as  before  stated,  assented      L.  jj. 
H  approredy  and  ratified  what  was  done  with  their  shares,  so  that       1872 
as  &r  as  the j  are  oonoemed  cTerything.  must  be  considered  lawfully       y  ysb 
and  rightfully  done« 

The  question  then  is  reduced  and  confined  to  one  of  improperly 
lesTing  outstanding,  on  the  security  of  the  firms,  the  Plaintiffs 
own  share  in  the  estate.  She  can  be  in  no  better  and  in  no  worse 
position  than  if  she  were  the  sole  cestui  que  trud  and  the  executors 
bad  in  their  hands  so  much  trust  money  belonging  to  her. 
Beyond  all  question,  what  was  done  was  immensely  for  her  benefit. 
From  the  first  she  had  an  income  of  £500  a  year,  whereas,  if  the 
trusts  had  been  strictly  carried  out,  she  would  not  have  had  for 
aereral  years  anything  like  half  that  income.  Still,  however,  she 
may  be  entitled  to  say  that  she  is  not  to  be  limited  to  her  £500 
A  year  if  her  capital  improperly  employed  produced  more. 
Ammnlng  her  to  be  right  in  this,  what  would  be  the  extent  of 
her  right  as  to  participation  in  the  profits  of  the  business?  She 
oould  not^  of  course,  claim  to  participate  in  any  more  than  the 
prqwition  which  her  fund,  say  £10,000,  £11,000,  or  £12,000,  bore 
to  the  whole  aggregate  capital  in  the  business,  including  in  such 
aggregate  the  other  nine  shares  which  her  oo^eduis  que  irud 
illowed  to  remain  in  the  business,  and  also  including  any  other 
like  capital  deposited  by  other  persons  therein  at  interest.  But 
it  was  pointed  out  by  Yice-Obancellor  Wigram,  in  the  case  of 
WiBeU  V.  BJanford  (1),  and  his  judgment  was  afterwards  repeated 
sod  approved  of  by  the  Ijords  Justices,  that  there  was  no  rule  for 
apportioaiiig  the  profits  according  to  the  respective  amounts  of 
the  ci^Htal,  but  that  the  division  would  be  affected  by  considera- 
tioos  of  the  source  of  the  profit,  the  nature  of  the  business,  and 
the  other  circumstances  of  the  case.  It  is  obvious  that  it  must  be 
80,  fiv  it  would  be  easy  to  soggest  a  number  of  instances  in  which 
the  profit  of  a  business  has  no  ascertamaUe  reference  to  the 
capital — 0^.,  solicitors,  factors,  brokers,  or,  as  was  the  case  before 
the  Lords  Justices,  bankers.  Indeed,  in  almost  every  case  where 
the  bosioesB  consists  of  buying  and  selling,  the  difference  between 
prosperity  and  ruin  mainly  depends  on  the  skill,  industry,  and  care 
of  the  dealers ;  no  doubt  also  greatly  on  their  credit  and  repu- 

(1)  1  Hare.  253. 
ToL.  VIII.  2  K  1 
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L.  JJ.  tation,  and  the  possession  of  ready  money  to  take  advantage  of 
1872  favonrable  opportonities  and  to  enable  them  to  bide  their  time 
Yyse  i^  unfavourable  states  of  the  market,  and  also  greatly  on  the 
established  goodwill  and  connection  of  the  house. 

In  this  case,  we  know  from  the  testator's  own  arrangements, 
and  from  the  several  arrangements  made  after  his  death  in  the 
ordinary  course  of  business,  and  certainly  with  no  eye  to  the 
present  dispute,  that  the  normal  fruit  of  the  capital  was  5  per 
cent,  interest  with  annual  rests,  and  that  the  surplus  profits  above 
that  were  not  apportioned  in  any  ascertainable  ratio  to  the  re- 
spective qaotas  of  capital.  For  instance,  in  the  testator's  own 
partnership,  two  sixteenths  were  appropriated  to  a  partner,  Thonuu 
Andrew^  without  capital,  an  additional  sixteenth  to  a  partner,  Jclm 
Beyndds,  with  £7000  capital,  three  additional  sixteenths  to  jBimty 
Vysfi  with  £40,000  capital,  and  four  additional  sixteenths  to  the 
deceased  with  £90,000  capital.  The  reasonable  explanation  of 
this  is  to  be  found  in  the  fact  that  the  last  three  partners  had 
been  respectively  engaged  as  partners  in  a  previous  firm  with 
Thcmas  E.  Vt/sSy  the  founder  and  head  of  the  firm,  who  had 
relinquished  his  share  in  the  property,  capital,  and  effects  of  the 
partnership  to  bis  two  sons  equally,  so  that  the  three  were  in 
unequal  shares  the  owners  of  the  business  itself,  its  goodwill  and 
connection. 

It  was  natural  and  reasonable  therefore  that,  wholly  irrespectiTe 
of  the  capitals  (which  were  expressly  treated  as  debts  beaiiog 
interest),  the  partners'  shares  in  the  surplus  profits  should  be 
treated  and  dealt  with  with  respect  to  their  respective  standing 
and  position  in  the  firm,  the  new  working  partner  getting  two 
sixteenths,  his  next  senior,  who  brought  in  his  knowledge  and 
experience  and  his  share  in  the  goodwill  and  connection,  getting 
three  sixteenths,  and  the  other  two,  who  had  their  own  previous 
shares  and  the  share  of  their  fiither  in  the  business,  goodwill,  and 
connection,  dividing  the  residue,  but  so  as  between  themselves 
to  give  a  slight  advantage  of  one  sixteenth  to  the  senior  and  head 
of  the  firm.  The  same  absence  of  direct  relation  between  shares 
of  profits  and  shares  of  capital  is  to  be  found  in  all*  the  subsequent 
arrangements,  but  most  strikingly  of  all  in  the  arrangement  of 
1864,  when  the  shares  of  the  capital  and  the  profits  were  as  fol- 
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lows :  £97,750,  five  twentieths ;  £5850,  four  twentieths ;  £58,000,       L.  JJ. 
duee  and  a  half  twentieths ;  £21,000,  two  and  a  half  twentieths ;        1872 
£5000,  two  and  a  half  twentieths ;  nil,  two  and  a  half  twentieths.         vni 

In  the  face  of  these  facts,  and  bearing  in  mind  that  after  the     vomm. 

fiist  few  years  of  a  career  such  as  that  which  is  indicated  by  the        

saooessiTe  deeds  of  partnership,  there  never  could  have  been  the 
slightest  difficulty  in  paying  out  the  Plaintiff's  fiind,  it  would  be 
yeiy  difficult  to  ascertain  what  proportion  of  the  profits  of  the 
taaiDess  is  attributable  to  the  use  in  the  business  of  that  fund. 

But  it  is  necessary  to  consider  another  aspect  of  the  matter. 
It  was  pointed  out  by  Lord  Oramvorth,  in  Attometf-Oeneral  y. 
Jl/ard  (1),  that  this  C!ourt  has  no  jurisdiction  in  this  class  of 
cases  to  punish  an  executor  for  misconduct  by  making  him  account 
for  more  than  that  which  he  actually  received,  or  which  it  pre- 
sumes he  did  receive,  or  ought  to  have  received.    This  Court  is 
not  a  Court  of  penal  jurisdiction.    It  compels  restitution  of  pro- 
perty unconscientiously  withheld ;  it  gives  full  compensation  for 
any  loss  or  damage  through  failure  of  sodle  equitable  duty ;  but 
it  has  no  power  of  punishing  any  one.    In  fact,  it  is  not  by  way 
of  punishment  that  the  Court  ever  charges  a  trustee  with  more 
than  he  actually  received,  or  ought  to  have  received,  and  the 
appco]^iate  interest  thereon.    It  is  simply  on  the  ground  that  the 
€aurt  finds  that  he  actually  made  more,  constituting  moneys  in 
his  hands  ^  had  and  received  to  the  use  **  of  the  cestui  que  trust. 
A  trustee,  for  instance,  directly  lending  money  to  his  firm  is  an- 
sweiable  for  such  money  with  full  interest  to  the  uttermost 
&rthing ;  but  to  make  him  answerable  for  all  the  profits  made 
of  such  money  by  all  the  firm  would  be  simply  a  punishment 
—a  punishment  arbitrary  and  most  unreasonable  in  this,  that  its 
severity  would  be  in  the  inverse  ratio  of  the  gravity  of  the  offence. 
A  man  squandering  trust  money  with  deliberate  dishonesty  in 
profligate  extravagance  would  be  answerable  for  it  with  4  per  cent. 
inftaiest ;  a  man  lending  it  (at  good  interest)  to  a  large,  solvent,  and 
pniient,  well-established  firm,  of  which  he  was  a  partner,  would  be 
pvaiahed  by  a  fine  equal  to  all  the  profits  made  thereby  by  all 
his  partners.     Accordingly,  the  Master  of  the  Bolls,  in  Jones  y. 
PomB  (2),  held  that  the  partner  could  only  be  liable  for  his  own 
(1)  4  D.  M.  &  G.  843.  .  (2)  15  Beav.  388. 
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Li  M  one^biid  of  the  profits  of  the  business  in  which  the 
ISTS  were;  and  in  another  more  recent  case^  Shroud  t.  Gsyer  tlXW 
Tm  hdd,  that  where  the  money  was  lent  to  a  firm  haTing^  iwtiw  cf  tv 
breach  of  tmst  there  was  no  gronnd  for  asking  for  the  pvoJite  aai.- 
We  entirely  concnr  in  these  decisions,  and  are  satisfied  tba:  ::• 
aocoont  of  profits  conld,  nnder  any  circamstancet,  be  direo: 
against  the  Defendant  Foder^  who  was  simply  neg^geal,  dsi; 
nothing,  and  that  as  against  the  other  ezecntors  eaeh  oosld  oeljb' 
properly  charged  with  that  share  of  the  profits  attribotdble  to  ^ 
Plaintiff*8  capital  which  actually  reached  his  hands. 

And  here  another  consideration  intervenes.    It  has  bees  dis- 
tinctly lai^  down  that  a  plaintiff  cannot  daim  both  interest  sni 
profits  in  respect  of  the  money  employed  in  trade,  but  mart  ^er 
between  them.    And  it  might  be  a  grave  question  whedier  the 
Plaintiff  must  not  either  adopt  or  repudiate  the  terms  on  wbiei  tit 
successive  partnerships  were  willing  to  hold  her  money.     If  ^ 
repudiates  the  arrangement,  it  might  be  considered  that  she  woold 
have  to  elect  between  interest  and  that  share  only  of  the  fn&* 
made  in  respect  of  her  capital  which  actually  came  into  the  hand^ 
of  her  trustees^  as  appears  to  have  been  held  in  Jones  v.  Aooff  (21 
The  application,  however,  of  that  rule  as  to  election  between  interest 
and  profits  to  the  case  of  an  actual  loan  by  a  trustee  in  breadi  of 
trust  to  himself  and  others,  would,  we  think,  require  very  fiiD  cob- 
sideration  before  the  Court  came  to  a  final  decision  on  it    And  of 
course,  if  the  Plaintiff  is  entitled  to  any  election  at  all«  she  wooM 
have  a  rights  at  all  events,  to  have  such  an  inquiry  and  accounts 
as  would  enable  her  to  determine  her  election.    We  cannoti  there- 
fore, dispose  of  this  case  merely  by  reference  to  the  pecnlitf 
circumstances  we  have  pointed  out,  and  which  would  seem  to  render 
it  very  problematical  whether  any  very  great  amount  of  benrft, 
if  any  benefit,  would  accrue  to  the  Plaintiff  from  pursuing  ao 
investigation  into  the  profits  made.    We  ar^  therefore,  oUiged 
to  consider  and  determine  whether  she  has  a  right  to  such  ao 
investigation.  We  are  not  able  to  concur  with  the  Yice-Chanoellor 
in  thinking  that  this  case  is  governed  by  any  of  the  famih'ar  cases 
to  which  he  has  referred.   We  have  found  no  case  at  all  similar  to 
it.  It  is  not  the  case  of  a  trustee  committing  a  direct  and  positiVe 
(1)  28  Bea7. 130.  (2)  15  Beav.  388. 
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'  ^  i^-^  of  trust  by  selling  out  or  calling  in  trust  moneys  for  the      L.  Jj. 

^  -^  :!««s'060  of  embarking  them,  or  by  actually  embarking  trast  moneys  i872 
r--  %;y-  .is  hand^  in  any  trade  or  speculation.  It  is  merely  the  case  of  ^^^ 
p  1  ^rs^^jiy  of  executors  not  calling  in  from  a  body  of  traders,  there 
^^  i^Jg  ft  common  member  of  both  bodies,  that  which  was  a  legal 

;:^^  ^-i  to  the  testator,  and  which  was,  by  the  operation  of  the  will, 
f^  ,^'   verted  into  an  equitable  debt,  but  still  a  debt  to  his  estate. 

'-"'ck  #the  mere  fact  of  the  union  of  the  three  characters — debtor, 
^^  > ,    leator,  and  trader — in  the  same  person  sufficient  to  entitle  the 

~r  vtAe         ^  ^^  investigation  into  the  trader's  own  business  because 

^  .  'ere  has  been  some  delay  or  great  delay  in  paying  off  the  debt  ? 
_.'*  le  hare  found  no  case  in  which  this  has  been  laid  down,  even  in 
^         le  case  of  a  sole  executor,  sole  debtor,  sole  trader.    There  have 

~'' '  'len  hundreds,  probably  thousands,  of  cases  in  which  traders  have 
^^mx  execators,  and  in  which,  on  taking  their  accounts,  balances, 
^  large  balances,  have  been  found  due  from  them ;  but  in  no 
'^  ^  'ise,  so  far  as  we  are  aware,  has  it  ever  been  held,  that  where 
;'|^^^^)bere  has  been  no  active  breach  of  trust  in  the  getting  in  or 

^^' ^idling  oat  trust  assets,  but  where  there  has  been  a  mere  balance 
iiaLj£|jjj  ^Q  account  of  receipts — legitimate  receipts — and  payments, 
r'amsf  ^  omission  to  invest  the  balance  has  made  the  executor  liable  to 
'^^fi^' account  for  the  profits  of  his  own  trade.  But  this  case  is  far 
2  brt^  stronger  than  the  case  we  have  suggested ;  and  if  the  rule  as  to 
^T  prafits  were  to  apply  to  it^  it  would  be  difficulty  if  not  impossible, 
i'ii^i  to  exclude  from  its  application  cases  where  it  would  shock  the 
'icsii^  common  feelings  of  mankind. 

i"^r '      If  executors  were  to  deposit  money  with  a  bank  in  which  one 

L^  ^^1^   of  them  was  a  shareholder  or  partner,  and  leave  it  there  for  too 

^:r:^    long  a  tune,  it  would  certainly  be  a  very  startling  thing  if  an 

r.c:^'    inquiry  was  therefore  to  be  made  into  the  profits  of  the  bank,  and 

c^     still  more  startling  if  the  deposit  had  been  made  by  the  testator 

'i*^ '     himself  and  there  had  been  simply  delay  in  calling  it  in.    We 

,i^^'^      are  unable  to  distinguish  on  principle  that  case  from  this.    In 

:^'       fact,  the  firm  were  bankers  allowing  5  per  cent,  interest  on  the 

Tr^      deposits.    That  which  was  a  debt  at  the  death  of  the  testator 

t:>       continued  exactly  the  same  debt  throughout,  available  for  the 

purposes  of  the  estate,  and  was  in  fact  as  ready  when  called  for  for 

the  payment  of  the  debts  and  legacies  and  of  the  residuary  legatees 
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L.  JJ.       one-third  of  the  profits  of  the  business  in  which  the  trust  moneys 

1872        were;  and  in  another  more  recent  case^  Stroud  y.  Chpyer  (l)/he 

Ty8k       h®l<l»  t^&^  where  the  money  was  lent  to  a  firm  having  notice  of  the 

FonEB.      breach  of  trust  there  was  no  ground  for  asking  for  the  profits  made. 

We  entirely  concur  in  these  decisions,  and  are  satisfied  that  no 

account  of  profits  could,  under  any  circumstances^  be  directed 
against  the  Defendant  Foder^  who  was  simply  n^ligent,  doing 
nothing,  and  that  as  against  the  other  executors  each  could  only  be 
properly  charged  with  that  share  of  the  profits  attributable  to  the 
Plaintiff's  capital  which  actually  reached  his  hands. 

And  here  another  consideration  intervenes.  It  has  been  dis- 
tinctly lai4  down  that  a  plaintiff  cannot  claim  both  interest  and 
profits  in  respect  of  the  money  employed  in  trade,  but  must  elect 
between  them.  And  it  might  be  a  grave  question  whether  the 
Plaintiff  must  not  either  adopt  or  repudiate  the  terms  on  which  the 
successive  partnerships  were  willing  to  hold  her  money.  If  she 
repudiates  the  arrangement,  it  might  be  considered  that  she  would 
have  to  elect  between  interest  and  that  share  only  of  the  profits 
made  in  respect  of  her  capital  which  actually  came  into  the  hands 
of  her  trustees,  as  appears  to  have  been  held  in  Jones  v.  FoxciH^). 
The  application,  however,  of  that  rule  as  to  election  between  interest 
and  profits  to  the  case  of  an  actual  loan  by  a  trustee  in  breach  of 
trust  to  himself  and  others,  would,  we  think,  require  very  full  con- 
sideration before  the  Court  came  to  a  final  decision  on  it.  And  of 
course,  if  the  Plaintiff  is  entitled  to  any  election  at  all«  she  would 
have  a  rights  at  all  events,  to  have  such  an  inquiry  and  accounts 
as  would  enable  her  to  determine  her  election.  We  cannot,  there- 
fore, dispose  of  this  case  merely  by  reference  to  the  peculiar 
circumstances  we  have  pointed  out,  and  which  would  seem  to  render 
it  very  problematical  whether  any  very  great  amount  of  benefit, 
if  any  benefit,  would  accrue  to  the  Plaintiff  from  pursuing  an 
investigation  into  the  profits  made.  We  are,  therefore,  obliged 
to  consider  and  determine  whether  she  has  a  right  to  such  an 
investigation.  We  are  not  able  to  concur  with  the  Yice-Chancellor 
in  thinking  that  this  case  is  governed  by  any  of  the  familiar  cases 
to  which  he  has  referred.  We  have  found  no  case  at  all  similar  to 
it.  It  is  not  the  case  of  a  trustee  committing  a  direct  and  positive 
(1)  28  Bea7. 130.  (2)  15  Beav.  388. 
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bleach  of  trust  by  selling  out  or  calling  in  trust  moneys  for  the      L.  Jj. 
purpose  of  embarking  them,  or  by  actually  embarking  trust  moneys       i872 
in  his  bandi^  in  any  trade  or  speculation.    It  is  merely  the  case  of       ^^^ 
a  body  of  executors  not  calling  in  from  a  body  of  traders,  there         ** 
being  a  common  member  of  both  bodies,  that  which  was  a  legal       — 
debt  to  the  testator,  and  which  was,  by  the  operation  of  the  will, 
conyerted  into  an  equitable  debt,  but  still  a  debt  to  his  estate. 

Is  the  mere  fact  of  the  union  of  the  three  characters — debtor, 
executor,  and  trader — in  the  same  person  sufficient  to  entitle  the 
estate  to  an  investigation  into  the  trader's  own  business  because 
there  has  been  some  delay  or  great  delay  in  paying  off  the  debt  ? 
We  hare  found  no  case  in  which  this  has  been  laid  down,  even  in 
the  case  of  a  sole  executor,  sole  debtor,  sole  trader.  There  have 
been  hundreds,  probably  thousands,  of  cases  in  which  traders  have 
been  executors^  and  in  which,  on  taking  their  accounts,  balances, 
and  large  balances,  have  been  found  due  from  them ;  but  in  no 
case,  so  far  as  we  are  aware,  has  it  ever  been  held,  that  where 
there  has  been  no  active  breach  of  trust  in  the  getting  in  or 
selling  out  trust  assets,  but  where  there  has  been  a  mere  balance 
on  the  account  of  receipts — legitimate  receipts — and  payments, 
the  omission  to  invest  the  balance  bas  made  the  executor  liable  to 
account  for  the  profits  of  his  own  trade.  But  this  case  is  &t 
stronger  than  the  case  we  have  suggested ;  and  if  the  rule  as  to 
profits  were  to  apply  to  it,  it  would  be  difficulty  if  not  impossible, 
to  exdade  from  its  application  cases  where  it  would  shock  tke 
common  feelings  of  mankind. 

If  executors  were  to  deposit  money  with  a  bank  in  which  one 
of  them  was  a  shareholder  or  partner,  and  leave  it  there  for  too 
long  a  time,  it  would  certainly  be  a  veiy  startling  thing  if  an 
inquiry  was  therefore  to  be  made  into  the  profits  of  the  bank,  and 
still  more  startling  if  the  deposit  had  been  made  by  the  testator 
himself^  and  there  had  been  simply  delay  in  calling  it  in.  We 
are  unable  to  distinguish  on  principle  that  case  from  this.  In 
iact,  the  firm  were  bankers  allowing  5  per  cent,  interest  on  the 
deposits.  That  which  was  a  debt  at  the  death  of  the  testator 
continued  exactly  the  same  debt  throughout,  available  for  the 
purposes  of  the  estate,  and  was  in  fact  as  ready  when  called  for  for 
the  payment  of  the  debts  and  legacies  and  of  the  residuary  legatees 
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L.  JJ.       one-third  of  the  profits  of  the  business  in  which  the  trust  moneys 

1872        were;  and  in  another  more  recent  case^  Stroud  v.  Chmfer  (l)i'he 

Vysb       held,  that  where  the  money  was  lent  to  a  firm  having  notice  of  the 

Footer.      I^^^^^l^  ^^  trust  there  was  no  ground  for  asking  for  the  profits  made. 

We  entirely  concur  in  these  decisions,  and  are  satisfied  that  no 

account  of  profits  could,  under  any  circumstances,  be  directed 
against  the  Defendant  Foster,  who  was  simply  n^Iigent,  doing 
nothing,  and  that  as  against  the  other  executors  each  could  only  be 
properly  charged  with  that  share  of  the  profits  attributable  to  the 
Plaintiff's  capital  which  actually  reached  his  hands. 

And  here  another  consideration  intervenes*    It  has  been  dis- 
tinctly laifl  down  that  a  plaintiff  cannot  claim  both  interest  and 
profits  in  respect  of  the  money  employed  in  trade,  but  must  elect 
between  them.    And  it  might  be  a  grave  question  whether  the 
Plaintiff  must  not  either  adopt  or  repudiate  the  terms  on  which  the 
successive  partnerships  were  willing  to  hold  her  money.    If  she 
repudiates  the  arrangement,  it  might  be  considered  that  she  would 
have  to  elect  between  interest  and  that  share  only  of  the  profits 
made  in  respect  of  her  capital  which  actually  came  into  the  hands 
of  her  trustees,  as  appears  to  have  been  held  in  Jones  v.  Foxatt(2). 
The  application,  however,  of  that  rule  as  to  election  between  interest 
and  profits  to  the  case  of  an  actual  loan  by  a  trustee  in  breach  of 
trust  to  himself  and  others,  would,  we  think,  require  very  full  con- 
sideration before  the  Court  came  to  a  final  decision  on  it.    And  of 
course,  if  the  Plaintiff  is  entitled  to  any  election  at  all,  she  would 
have  a  right,  at  all  events,  to  have  such  an  inquiry  and  accounts 
as  would  enable  her  to  determine  her  election.    We  cannot,  there- 
fore, dispose  of  this  case  merely  by  reference  to  the  peculiar 
circumstances  we  have  pointed  out,  and  which  would  seem  to  render 
it  very  problematical  whether  any  very  great  amount  of  benefit, 
if  any  benefit,  would  accrue  to  the  Plaintiff  from  pursuing  an 
investigation  into  the  profits  made.    We  are,  therefore,  obliged 
to  consider  and  determine  whether  she  has  a  right  to  such  an 
investigation.  We  are  not  able  to  concur  with  the  Yice-Chanoellor 
in  thinking  that  this  case  is  governed  by  any  of  the  familiar  cases 
to  which  he  has  referred.   We  have  found  no  case  at  all  similar  to 
it.  It  is  not  the  case  of  a  trustee  committing  a  direct  and  positive 
(1)  28  Bcav.  130.  (2)  15  Beav.  388. 
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breach  of  trust  by  selling  out  or  calliDg  in  trust  moneys  for  the  L.  Jj. 
purpose  of  embarking  them,  or  by  actually  embarking  ti-ust  moneys       i872 
in  his  handi^  in  any  trade  or  speculation.    It  is  merely  the  case  of       ^^ 

a  body  of  executors  not  calling  in  from  a  body  of  traders,  there  ,,  *- 

^  ^  "      ^  JrOBTEB. 

being  a  common  member  of  both  bodies,  that  which  was  a  legal       — 
debt  to  the  testator,  and  which  was,  by  the  operation  of  the  will, 
converted  into  an  equitable  debt,  but  still  a  debt  to  his  estate. 

Is  the  mere  fact  of  the  union  of  the  three  characters— debtor, 
executor,  and  trader — in  the  same  person  sufficient  to  entitle  the 
estate  to  an  investigation  into  the  trader's  own  business  because 
there  has  been  some  delay  or  great  delay  in  paying  off  the  debt  ? 
We  have  found  no  case  in  which  this  has  been  laid  down,  even  in 
the  case  of  a  sole  executor,  sole  debtor,  sole  trader.  There  have 
been  hundreds,  probably  thousands,  of  cases  in  which  traders  have 
been  executors,  and  in  which,  on  taking  their  accounts,  balances, 
and  large  balances,  have  been  found  due  from  them ;  but  in  no 
case,  so  far  as  we  are  aware,  has  it  ever  been  held,  that  where 
there  has  been  no  active  breach  of  trust  in  the  getting  in  or 
selling  out  trust  assets,  but  where  there  has  been  a  mere  balance 
on  the  account  of  receipts — legitimate  receipts — and  payments, 
the  omission  to  invest  the  balance  has  made  the  executor  liable  to 
account  for  the  profits  of  his  own  trade.  But  this  case  is  fiekr 
stronger  than  the  case  we  have  suggested ;  and  if  the  rule  as  to 
profits  were  to  apply  to  it,  it  would  be  difficult,  if  not  impossible, 
to  exclude  from  its  application  cases  where  it  would  shock  the 
common  feelings  of  mankind. 

If  executors  were  to  deposit  money  with  a  bank  in  which  one 
of  them  was  a  shareholder  or  partner,  and  leave  it  there  for  too 
long  a  time,  it  would  certainly  be  a  veiy  startling  thing  if  an 
inquiry  was  therefore  to  be  made  into  the  profits  of  the  bank,  and 
still  more  startling  if  the  deposit  had  been  made  by  the  testator 
himself^  and  there  had  been  simply  delay  in  calling  it  in.  We 
are  unable  to  distinguish  on  principle  that  case  from  this.  In 
fact,  the  firm  were  bankers  allowing  5  per  cent,  interest  on  the 
deposits.  That  which  was  a  debt  at  the  death  of  the  testator 
continued  exactly  the  same  debt  throughout,  available  for  the 
purposes  of  the  estate,  and  was  in  fact  as  ready  when  called  for  for 
the  payment  of  the  debts  and  legacies  and  of  the  residuary  legatees 
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L.  JJ.       one-third  of  the  profits  of  the  business  in  which  the  trust  moneys 

1872        were;  and  in  another  more  recent  case^  Stroud  r.  Chvyer  (l),'he 

Vysi       held,  that  where  the  money  was  lent  to  a  firm  having  notice  of  the 

FonER.      breach  of  trust  there  was  no  ground  for  asking  for  the  profits  made. 

We  entirely  concur  in  these  decisions,  and  are  satisfied  that  no 

account  of  profits  could,  under  any  circumstances,  be  directed 
against  the  Defendant  Foster,  who  was  simply  n^Iigent,  doing 
nothing,  and  that  as  against  the  other  executors  each  could  only  be 
properly  charged  with  that  share  of  the  profits  attributable  to  the 
Plaintiff's  capital  which  actually  reached  his  hands. 

And  here  another  consideration  intervenes.    It  has  been  dis* 
tinctly  laipL  down  that  a  plaintiff  cannot  claim  both  interest  and 
profits  in  respect  of  the  money  employed  in  trade,  but  must  elect 
between  them.    And  it  might  be  a  grave  question  whether  the 
Plaintiff  must  not  either  adopt  or  repudiate  the  terms  on  which  the 
successive  partnerships  were  willing  to  hold  her  money.    If  she 
repudiates  the  arrangement,  it  might  be  considered  that  she  would 
have  to  elect  between  interest  and  that  share  only  of  the  profits 
made  in  respect  of  her  capital  which  actually  came  into  the  hands 
of  her  trustees,  as  appears  to  have  been  held  in  Jones  v.  Foxatt(2). 
The  application,  however,  of  that  rule  as  to  election  between  interest 
and  profits  to  the  case  of  an  actual  loan  by  a  trustee  in  breach  of 
trust  to  himself  and  others,  would,  we  think,  require  very  full  con- 
sideration before  the  Court  came  to  a  final  decision  on  it.    And  of 
course,  if  the  Plaintiff  is  entitled  to  any  election  at  all«  she  would 
have  a  right,  at  all  events,  to  have  such  an  inquiry  and  accounts 
as  would  enable  her  to  determine  her  election.    We  cannoti  there- 
fore, dispose  of  this  case  merely  by  reference  to  the  peculiar 
circumstances  we  have  pointed  out,  and  which  would  seem  to  render 
it  very  problematical  whether  any  very  great  amount  of  benefit, 
if  any  benefit,  would  accrue  to  the  Plaintiff  from  pursuing  an 
investigation  into  the  profits  made.    We  are,  therefore,  obliged 
to  consider  and  determine  whether  she  has  a  right  to  such  an 
investigation.  We  are  not  able  to  concur  with  the  Yice-Chancellor 
in  thinking  that  this  case  is  governed  by  any  of  the  fiEtmiliar  cases 
to  which  he  has  referred.   We  have  found  no  case  at  all  similar  to 
it.  It  is  not  the  case  of  a  trustee  committing  a  direct  and  positive 
(1)  28  Bcav.  130.  (2)  15  Beav.  388. 
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breach  of  trust  by  selbng  out  or  calling  in  trust  moneys  for  the      L.  JJ. 
purpose  of  embarking  them,  or  by  actually  embarking  tiiist  moneys       i872 
in  his  hands,  in  any  trade  or  speculation.    It  is  merely  the  case  of       ^^ 
a  body  of  executors  not  calling  in  from  a  body  of  traders,  there         *- 

being  a  common  member  of  both  bodies,  that  which  was  a  legal       

debt  to  the  testator,  and  which  was,  by  the  operation  of  the  will, 
converted  into  an  equitable  debt,  but  still  a  debt  to  his  estate. 

Is  the  mere  fact  of  the  union  of  the  three  characters-— debtor, 
executor,  and  trader — in  the  same  person  sufficient  to  entitle  the 
estate  to  an  investigation  into  the  trader's  own  business  because 
there  has  been  some  delay  or  great  delay  in  paying  off  the  debt  ? 
We  have  found  no  case  in  which  this  has  been  laid  down,  even  in 
the  case  of  a  sole  executor,  sole  debtor,  sole  trader.  There  have 
been  hundreds,  probably  thousands,  of  cases  in  wbich  traders  have 
been  executors,  and  in  which,  on  taking  their  accounts,  balances, 
and  large  balances,  have  been  found  due  from  them;  but  in  no 
case,  so  far  as  we  are  aware,  has  it  ever  been  held,  that  where 
there  has  been  no  active  breach  of  trust  in  the  getting  in  or 
seUing  out  trust  assets,  but  where  there  has  been  a  mere  balance 
on  the  account  of  receipts — legitimate  receipts — and  payments, 
the  omission  to  invest  the  balance  has  made  the  executor  liable  to 
account  for  the  profits  of  his  own  trade.  But  this  case  is  far 
stronger  than  the  case  we  have  suggested ;  and  if  the  rule  as  to 
profits  were  to  apply  to  it,  it  would  be  difficult,  if  not  impossible, 
to  exclude  from  its  application  cases  where  it  would  shock  the 
common  feelings  of  mankind. 

If  executors  were  to  deposit  money  with  a  bank  in  which  one 
of  them  was  a  shareholder  or  partner,  and  leave  it  there  for  too 
long  a  time,  it  would  certainly  be  a  veiy  startling  thing  if  an 
inquiry  was  therefore  to  be  made  into  the  profits  of  the  bank,  and 
still  more  startling  if  the  deposit  had  been  made  by  the  testator 
himself  and  there  had  been  simply  delay  in  calling  it  in.  We 
are  unable  to  distinguish  on  principle  that  case  from  this.  In 
fact,  the  firm  were  bankers  allowing  5  per  cent,  interest  on  the 
deposits.  That  which  was  a  debt  at  the  death  of  the  testator 
continued  exactly  the  same  debt  throughout,  available  for  the 
purposes  of  the  estate,  and  was  in  fact  as  ready  when  called  for  for 
the  payment  of  the  debts  and  legacies  and  of  the  residuary  legatees 
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L.  JJ.       one-third  of  the  profits  of  the  husiness  in  which  the  trust  moneys 

1S72        were;  and  in  another  more  recent  case,  Stroud  v.  Chcyer  (l)yhe 

Vyse       beldy  that  where  the  money  was  lent  to  a  firm  having  notice  of  the 

g^y^^      breach  of  trust  there  was  no  ground  for  asking  for  the  profits  made. 

We  entirely  concur  in  these  decisions,  and  are  satisfied  that  no 

account  of  profits  could,  under  any  circumstances,  be  directed 
against  the  Defendant  Foster,  who  was  simply  n^Iigent,  doing 
nothing,  and  that  as  against  the  other  executors  each  could  only  be 
properly  charged  with  that  share  of  the  profits  attributable  to  the 
Plaintiffs  capital  which  actually  reached  his  hands. 

And  here  another  consideration  intervened*  It  has  been  dis- 
tinctly laifl  down  that  a  plainti£f  cannot  claim  both  interest  and 
profits  in  respect  of  the  money  employed  in  trade,  but  must  elect 
between  them.  And  it  might  be  a  grave  question  whether  the 
Plaintiff  must  not  either  adopt  or  repudiate  the  terms  on  which  the 
successive  partnerships  were  willing  to  hold  her  money.  If  she 
repudiates  the  arrangement,  it  might  be  considered  that  she  would 
have  to  elect  between  interest  and  that  share  only  of  the  profits 
made  in  respect  of  her  capital  which  actually  came  into  the  hands 
of  her  trustees,  as  appears  to  have  been  held  in  Jones  v.  Foxatt(2). 
The  application,  however,  of  that  rule  as  to  election  between  interest 
and  profits  to  the  case  of  an  actual  loan  by  a  trustee  in  breach  of 
trust  to  himself  and  others,  would,  we  think,  require  very  full  con- 
sideration before  the  Court  came  to  a  final  decision  on  it.  And  of 
course,  if  the  Plaintiff  is  entitled  to  any  election  at  all«  she  would 
have  a  right,  at  all  events,  to  have  such  an  inquiry  and  accounts 
as  would  enable  her  to  determine  her  election.  We  oannoti  there- 
fore, dispose  of  this  case  merely  by  reference  to  the  peculiar 
circumstances  we  have  pointed  out,  and  which  would  seem  to  render 
it  very  problematical  whether  any  very  great  amount  of  benefit, 
if  any  benefit,  would  accrue  to  the  Plaintiff  from  pursuing  an 
investigation  into  the  profits  made.  We  are,  therefore,  obliged 
to  consider  and  determine  whether  she  has  a  right  to  such  an 
investigation.  We  are  not  able  to  concur  with  the  Yice-Chancellor 
in  thinking  that  this  case  is  governed  by  any  of  the  familiar  cases 
to  which  he  has  referred.  We  have  found  no  case  at  all  similar  to 
it.  It  is  not  the  case  of  a  trustee  committing  a  direct  and  positive 
(1)  28  Bea7. 130.  (2)  15  Beav.  388. 
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breach  of  trust  by  selling  out  or  caUing  in  trust  moneys  for  the      L.  Jj. 
purpose  of  embarking  them,  or  by  actually  embarking  trust  moneys       i872 
in  his  hands,  in  any  trade  or  speculation.    It  is  merely  the  case  of       ^^ 
a  body  of  executors  not  calling  in  from  a  body  of  traders,  there 
being  a  common  member  of  both  bodies,  that  which  was  a  legal 
debt  to  the  testator,  and  which  was,  by  the  operation  of  the  will, 
converted  into  an  equitable  debt,  but  still  a  debt  to  his  estate. 

Is  the  mere  fact  of  the  union  of  the  three  characters — debtor, 
executory  and  trader — in  the  same  person  sufficient  to  entitle  the 
estate  to  an  investigation  into  the  trader's  own  business  because 
there  has  been  some  delay  or  great  delay  in  paying  off  the  debt  ? 
We  haye  found  no  case  in  which  this  has  been  laid  down,  even  in 
the  case  of  a  sole  executor,  sole  debtor,  sole  trader.  There  have 
been  hundreds,  probably  thousands,  of  cases  in  wbich  traders  have 
been  executors,  and  in  which,  on  taking  their  accounts,  balances, 
and  large  balances,  have  been  found  due  from  them ;  but  in  no 
case^  so  far  as  we  are  aware,  has  it  ever  been  held,  that  where 
there  has  been  no  active  breach  of  trust  in  the  getting  in  or 
selling  out  trust  assets,  but  where  there  has  been  a  mere  balance 
on  the  account  of  receipts — legitimate  receipts — and  payments, 
the  omission  to  invest  the  balance  has  made  the  executor  liable  to 
account  for  the  profits  of  his  own  trade.  But  this  case  is  far 
stronger  than  the  case  we  have  suggested ;  and  if  the  rule  as  to 
profits  were  to  apply  to  it,  it  would  be  difficult,  if  not  impossible, 
to  exclude  from  its  application  cases  where  it  would  shock  the 
common  feelings  of  mankind. 

If  executors  were  to  deposit  money  with  a  bank  in  which  one 
of  them  was  a  shareholder  or  partner,  and  leave  it  there  for  too 
long  a  time,  it  would  certainly  be  a  veiy  startling  thing  if  an 
inquiry  was  therefore  to  be  made  into  the  profits  of  the  bank,  and 
still  more  startling  if  the  deposit  had  been  made  by  the  testator 
himself  and  there  had  been  simply  delay  in  calling  it  in.  We 
are  unable  to  distinguish  on  principle  that  case  from  this.  In 
fact,  the  firm  were  bankers  allowing  5  per  cent,  interest  on  the 
deposits.  That  which  was  a  debt  at  the  death  of  the  testator 
continued  exactly  the  same  debt  throughout,  available  for  the 
purposes  of  the  estate,  and  was  in  fact  as  ready  when  called  for  for 
the  payment  of  the  debts  and  legacies  and  of  the  residuary  legatees 
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L.  JJ.       one-third  of  the  profits  of  the  business  in  which  the  trust  moneys 

1S72        were;  and  in  another  more  recent  case^  Stroud  v.  Chvyer  {l),'he 

Vyse       beldy  that  where  the  money  was  lent  to  a  firm  having  notice  of  the 

FonEB      breach  of  trust  there  was  no  ground  for  asking  for  the  profits  made. 

We  entirely  concur  in  these  decisions,  and  are  satisfied  that  no 

account  of  profits  could,  under  any  circumstanceSi  be  directed 
against  the  Defendant  Foster,  who  was  simply  n^Iigent,  doing 
nothing,  and  that  as  against  the  other  executors  each  could  only  be 
properly  charged  with  that  share  of  the  profits  attributable  to  the 
Plaintiff's  capital  which  actually  reached  his  hands. 

And  here  another  consideration  intervenes.  It  has  been  dis- 
tinctly laipL  down  that  a  plaintiff  cannot  daim  both  interest  and 
profits  in  respect  of  the  money  employed  in  trade,  but  must  elect 
between  them.  And  it  might  be  a  grave  question  whether  the 
Plaintiff  must  not  either  adopt,  or  repudiate  the  terms  on  which  the 
successive  partnerships  were  willing  to  hold  her  money.  If  she 
repudiates  the  arrangement,  it  might  be  considered  that  she  would 
have  to  elect  between  interest  and  that  share  only  of  the  profits 
made  in  respect  of  her  capital  which  actually  came  into  the  hands 
of  her  trustees,  as  appears  to  have  been  held  in  Jones  v.  Foxatt{2). 
The  application,  however,  of  that  rule  as  to  election  between  interest 
and  profits  to  the  case  of  an  actual  loan  by  a  trustee  in  breach  of 
trust  to  himself  and  others,  would,  we  think,  require  very  full  con- 
sideration before  the  Court  came  to  a  final  decision  on  it.  And  of 
course,  if  the  Plaintiff  is  entitled  to  any  election  at  all«  she  would 
have  a  right,  at  all  events,  to  have  such  an  inquiry  and  accounts 
as  would  enable  her  to  determine  her  election.  We  cannoti  there- 
fore, dispose  of  this  case  merely  by  reference  to  the  peculiar 
circumstances  we  have  pointed  out,  and  which  would  seem  to  render 
it  very  problematical  whether  any  very  great  amount  of  benefit, 
if  any  benefit,  would  accrue  to  the  Plaintiff  from  pursuing  an 
investigation  into  the  profits  made.  We  are,  therefore,  obliged 
to  consider  and  determine  whether  she  has  a  right  to  such  an 
investigation.  We  are  not  able  to  concur  with  the  Yice-Chancellor 
in  thinking  that  this  case  is  governed  by  any  of  the  familiar  cases 
to  which  he  has  referred.  We  have  found  no  case  at  all  similar  to 
it.  It  is  not  the  case  of  a  trustee  committing  a  direct  and  positive 
(1)  28  Bea7. 130.  (2)  15  Beav.  388. 
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breach  of  trust  by  selling  out  or  caUing  in  trust  moneys  for  tlie      L.  JJ. 
purpose  of  embarking  them,  or  by  actually  embarking  ti-ust  moneys       i872 
in  his  hands^  in  any  trade  or  speculation.    It  is  merely  the  case  of       ^^ 
a  body  of  executors  not  calling  in  from  a  body  of  traders,  there      .,  *- 
being  a  common  member  of  both  bodies,  that  which  was  a  legal       — 
debt  to  the  testator,  and  which  was,  by  the  operation  of  the  will, 
converted  into  an  equitable  debt,  but  still  a  debt  to  his  estate. 

Is  the  mere  fact  of  the  union  of  the  three  characters— debtor, 
executor,  and  trader — in  the  same  person  sufficient  to  entitle  the 
estate  to  au  investigation  into  the  trader's  own  business  because 
there  has  been  some  delay  or  great  delay  in  paying  off  the  debt  ? 
We  have  fonnd  no  case  in  which  this  has  been  laid  down,  even  in 
the  case  of  a  sole  executor,  sole  debtor,  sole  trader.  There  have 
been  hundreds,  probably  thousands,  of  cases  in  which  traders  have 
been  executors,  and  in  which,  on  taking  their  accounts,  balances, 
and  large  balances,  have  been  found  due  from  them ;  but  in  no 
case^  so  far  as  we  are  aware,  has  it  ever  been  held,  that  where 
there  has  been  no  active  breach  of  trust  in  the  getting  in  or 
seUing  out  trust  assets,  but  where  there  has  been  a  mere  balance 
on  the  account  of  receipts — legitimate  receipts — and  payments, 
the  omission  to  invest  the  balance  has  made  the  executor  liable  to 
account  for  the  profits  of  his  own  trade.  But  this  case  is  far 
stronger  than  the  case  we  have  suggested ;  and  if  the  rule  as  to 
profits  were  to  apply  to  it,  it  would  be  difficult,  if  not  impossible, 
to  exdude  from  its  application  cases  where  it  would  shock  the 
common  feelings  of  mankind. 

If  executors  were  to  deposit  money  with  a  bank  in  which  one 
of  them  was  a  shareholder  or  partner,  and  leave  it  there  for  too 
long  a  time,  it  would  certainly  be  a  veiy  startling  thing  if  an 
inquiry  was  therefore  to  be  made  into  the  profits  of  the  bank,  and 
still  more  startling  if  the  deposit  had  been  made  by  the  testator 
himself  and  there  had  been  simply  delay  in  calling  it  in.  We 
are  unable  to  distinguish  on  principle  that  case  from  this.  In 
&ct,  the  firm  were  bankers  allowing  5  per  cent,  interest  on  the 
deposits.  That  which  was  a  debt  at  the  death  of  the  testator 
continued  exactly  the  same  debt  throughout,  available  for  the 
poiposes  of  the  estate,  and  was  in  fact  as  ready  when  called  for  for 
the  payment  of  the  debts  and  legacies  and  of  the  residuary  legatees 
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L.  JJ.  as  if  it  had  been  at  the  London  and  Westminster  Bank.  There 
1872  was  always  an  executor  not  in  the  firm  who  could  have  called  in 
y^  the  money.  If  there  had  been  any  concerted  breach  of  trust,  any 
fraudulent  or  improper  intention — if  there  had  been  any  deception 
or  concealment,  the  case  would  have  been  very  different.  But  the 
fact  that  this  money  was  in  the  hands  of  the  firm  was  known  to 
all  the  family.  The  Plaintiff  became  of  age  four  years  before  she 
filed  her  bill,  and  if  she  did  not  know  (which  we  think  not  very 
probable),  she  had  nothing  to  do  but  to  ask,  where  her  fortune  was, 
and  she  might  then  have  called  on  her  trustees  to  act  And  the 
other  surrounding  circumstances,  so  far  from  being  unfavourable, 
are  in  the  highest  degree  favourable  to  the  trustees.  The  debtors 
were  a  solvent  and  most  prosperous  firm ;  the  money  of  the  Plain- 
tiff was  left  outstanding,  just  as  the  trustees  left  their  own  accumu- 
lated savings  to  an  immense  amount,  on  the  same  security  and  the 
same  terms ;  and  we  are  satisfied  that  the  trustees  acted  in  the 
most  perfect  good  faith  and  in  the  well  warranted  belief  that,  in 
omitting  to  call  in  the  Plaintiff's  money,  they  were  doing  what  she, 
if  she  were  of  full  age,  would  have  only  been  too  glad  that  they 
should  do. 

We  think,  therefore,  that  the  decree  of  the  Vice-Chancellor 
must  be  varied  in  so  far  as  it  directs  an  account  of  profits  and 
payment  thereof.  We  are  also  of  opinion  that  the  Vice-Chan- 
cellor's  decree  should  be  varied  in  another  respect.  He  has 
directed  that  a  sum  of  £1600,  part  of  the  testator's  personal 
estate,  laid  out  in  erecting  a  villa  on  part  of  his  real  estate 
directed  to  be  sold,  should  be  wholly  disallowed  in  their  accounts. 
This  sum  was  laid  out  by  thetmsteeslondfidet  under  advice,  as  a 
means  of  facilitating  the  sale  and  increasing  the  value  of  the  land 
near  Luton  as  building  ground.  The  house  so  built  has  been  let 
for  £80  a  year,  and  the  rest  of  the  land,  with  the  exception  of  a 
minute  portion,  has  been  sold  and  realized  £3156,  and  the  villa 
itself  is  saleable;  As  the  real  and  personal  estate  constituted  one 
fund,  we  think  it  neither  reasonable  nor  just  to  fix  the  trustees 
with  a  sum,  part  of  the  estate,  lona  fide  laid  out  on  other  part 
of  the  estate  in  the  exercise  of  their  judgment  as  the  best  means 
of  increasing  the  value  of  the  whole.  If  they  were  mistaken  in 
this,  which  does  by  no  means  appear,  the  utmost  they  could  be 
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£urly  chargeable  with  would  be  the  loss,  if  any,  occasioned  hj  the      L.  JJ. 
mistake  in  judgment    The  Plaintiff's  share  in  that  loss  must  be       1872 
80  minute  as  not  to  justify  the  expense  of  any  litigious  inquiry  in       y^ 
Chambers  as  to  it    If  the  Plaintiff  prefers  it,  the  trustees,  being      ^(^^  > 
willingy  may  be  ordered,  as  between  them  and  her,  to  take  the       "-— 
TiUa  themselves,  as  at  the  price  of  £1600  and  the  value  of  the 
site  as  unbuilt  on,  as  to  which  an  affidavit  may  be  produced  to  us. 
There  can  be  no  substantial  question  as  to  this,  as  the  prices 
realized  for  the  adjoining  plots  are  known.    These  matters  being 
disposed  of,  and  the  other  residuary  legatees  being  content  with 
what  has  been  done,  the  further  prosecution  of  the  suit  ought  to 
be  unnecessary.    But  in  form  the  Plaintiff  is  ^entitled,  if  so 
advised,  to  have  a  common  decree  for  the  usual  accounts  of  the 
estate,  with  a  direction  to  ascertain  her  share  of^the  net  residue, 
the  Defendants  to  be  charged  with  5  per  cent  interest  on  the 
amount  from  time  to  time  in  the  hands  of  the  successive  partner- 
ship firms,  and  to  be  allowed  like  interest  on  all  payments  properly 
made  to  or  for  her ;  and  such  account  to  be  taken  with  annual 
rests. 

If  there  is  to  be  further  litigation,  the  further  consideration  and 
costs  must  continue  to  be  adjourned.  But  if  the  matter  rests,  as 
it  oDght  to  rest,  here,  we  will  allow  the  matter  to  be  again  men- 
tioned to  us,  and  dispose  of  the  costs. 

Solicitors :  Messrs.  Fox  &  Bdbi'Mon  ;  Messrs.  Oregory,  Bowcliffes, 
&  Satvle. 
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L.a  GIACOMETTI  v.  PRODGERS. 

and  L.  JJ. 

/an.  SO.  Wi/e^s  EquUy  to  a  Settlement — Sufficient  Maintenance— Marital  Bights, 

On  a  marriage  in  1862,  the  parties  having  no  property,  no  aettlem^t  was 
made ;  but  the  husband,  at  the  wife*8  request,  gave  up  an  appointment  pro- 
ducing more  than  £300  a  year.  In  the  same  year  the  wife's  mother  settled 
funds  producing  about  £1000  a  year  on  the  wife  for  life,  for  her  sepaiate  rm, 
with  remainder  to  the  children,  giving  the  husband  £200  a  year  for  life  aftei 
the  death  of  his  wife ;  and  shortly  afterwards  she  gave  the  wife  a  further 
income  of  above  £700  a  year  for  her  separate  use.  The  wife  allowed  the 
husband  £100  a  year  till  1865,  when  they  ceased  to  live  together.  In 
December,  1870,  he  obtained  a  decree  for  restitution  of  conjugal  rights,  and 
a  separation  deed  was  thereupon  executed  by  which  she  agreed  to  give  him 
an  annuity  of  £300  a  year,  and  to  maintain  their  two  children  while  with 
her,  his  rights  as  to  her  unsettled  property  not  being  affected*  At  this  time 
the  wife  had  saved  about  £6000  out  of  her  separate  income.  It  appeared 
that  the  husband  was  not  to  blame  in  the  disputes.  A  sum  of  £6000  having 
devolved  upon  the  wife  under  the  intestacy  of  a  relation  :— 

Held  (affirming  the  decree  of  ifa2»ns,Y.G.),  that  the  wife  was  not  entitled 
to  any  settlement  out  of  this  sum. 

JLhIS  was  an  appeal  by  the  Plaintiff,  Mrs.  OiaeameUi,  from  a 
decision  of  Yice-Cliancellor  Malins. 

The  Plaintiffy  who  was  the  daughter  of  a  wealthy  lady,  but  had 
no  property  of  her  own,  intermarried  in  London^  on  the  15th  of 
February,  1862,  with  the  Defendant  Otacometti,  who  also  had  no 
property ;  but,  at  his  wife's  request,  gave  np  an  appointment  in 
one  of  the  Austrian  LloycPs  ships  bringing  him  in  between  £300 
and  £400  a  year.  No  settlement  was  made.  On  the  9th  of 
November,  1862,  the  wife's  mother  settled  funds,  producing  abont 
£1000  a  year,  upon  trust  to  the  Plaintiff  for  life,  for  her  separate 
use,  and  after  her  decease  for  her  children,  the  husband  taking 
nothing  but  £200  a  year  for  life  after  the  death  of  his  wife.  In 
December,  1862,  the  mother  appointed  to  the  wife,  for  her  sepa- 
rate use,  a  life  interest  in  a  fund  producing  more  than  £700  a 
year. 

The  Plaintiff  did  not  allow  her  husband  to  interfere  with  her 
income,  but  until  18t)5  allowed  him  £100  a  year.  In  1865  they 
separated,  and  had  never  since  lived  together.    There  were  two 
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children  of  the  marriage^  who  were  entirely  snpported  by  the       L.  a 
Plaintiff.    Some  time  after  this  the  husband  instituted  a  suit  for    ^^     *     ' 
the  restitution  of  conjugal  rights,  and  in  December,  1870,  obtained 


a  decree.  To  avoid  the  decree  being  enforced,  the  Plainti£^  by  a  deed  ^^o^"«n« 
of  separation  of  the  9th  of  February,  1871,  agreed  to  pay  him  £300  PEOMMfl. 
a  year  during  their  joint  lives,  and  if  he  survived  her,  £100  a  year  " 

daring  the  remainder  of  his  life,  and  to  provide  for  the  mainte- 
nance and  education  of  the  children  while  left  with  her.  It  was 
provided  by  the  deed  that  nothing  contained  in  it  should  affect 
any  right  of  the  husband  in  respect  of  the  money  to  which  she 
was  entitled  as  one  of  the  next  of  kin  of  Laura  Blades,  or  in 
respect  of  any  other  property  to  which  she  might  become  entitled. 

At  the  time  of  this  agreement  the  Plaintiff  had  saved  out  of 
her  separate  income  about  £6000,  which  she  charged  with  the 
payment  of  the  annuity  to  the  husband. 

It  appeared  from  the  evidence  of  the  Plaintiff's  own  brothers 
that  the  Plaintiff  was  the  person  in  fault  in  the  disagreements 
between  her  and  her  husband. 

The  Plaintiff  iBled  her  biU  in  this  suit  to  enforce  her  equity  to  a 
settlement  out  of  £6000,  to  which  she  had  become  entitled  as  one 
of  the  next  of  kin  of  Laura  Blades.  Vice-chancellor  Ma2ins 
dismissed  the  bill  with  costs  (1). 

Mr.  Kardake,  Q.C.,  and  Mr.  Willis^  for  the  Appellant,  dis- 
tinguished the  case  from  Spicer  v.  Spicer  (2),  AguUar  v.  AguUar  (3), 
and  In  re  Erskines  Trusts  (4),  and  contended  that  the  wife  was 
entitled  to  a  settlement  unless  the  husband  had  made  a  settlement 
npon  her :  Maeqv^een^s  Husband  and  Wife  (5). 

Mr.  Qlasse,  Q.C.,  and  Mr.  Shelbeare,  for  the  husband,  were  not 
called  upon. 

LoBD  Selbobne,  L.C. : — 

It  has  been  very  rightly  admitted  by  Mr.  Kardake  that  these 
are  cases  eminently  of  discretion — a  discretion  to  be  exercised  upon 
judicial  principles  which  have  reference  to  the  law  on  which  the 

(1)  Law  Rep.  14  Eq.  253.  (8)  5  Madd.  414. 

(2)  24  Beav.  866.  (4)  1  K.  &  J.  302. 

(5)  2nd  Ed.  p.  89. 

2  (72  1 
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K^\,  rights  of  the  parties  are  founded.  By  law  the  husband  is  entitled 
to  his  wife's  personal  estate  not  settled  to  her  separate  use.  Oa 
the  other  hand,  by  law  he  is  under  the  obligation  of  discharging 
GiAooMETTi  ^j^Q  duty,  or  at  least  of  being  willing  to  discharge  the  duty,  of  mam- 
Pbodgebs.  taining  her  and  her  children.  In  this  particular  case  the  husband 
was  a  poor  gentleman,  a  foreigner,  an  officer  in  the  public  service 
of  his  country,  dependent  at  the  time  of  his  marriage  upon  his 
professional  income.  The  wife,  though  not  herself  at  that  time  a 
rich  lady,  was  the  daughter  of  a  very  rich  mother.  The  husband 
made  no  settlement  on  his  wife,  and  he  was  not  in  a  position  in 
which  it  was  possible  for  him  to  do  so — ^that  the  wife  well  knew— 
but  it  is  admitted  that  at  the  instance  of  the  wife  he  gaye  up  his 
whole  means  of  living.  In  that  state  of  things,  within  a  year  of 
the  marriage  the  wife's  rich  mother  settled  on  her,  with  remainder 
to  her  children  (subject  to  a  reversionary  life  annuity  of  £200  a 
year  to  the  husband),  the  sum  of  £33,383  consols — ^in  substance 
£1000  a  year;  and  shortly  afterwards  in  the  same  year  she  gave 
the  wife,  under  a  power,  a  life  interest  in  about  £26,000  consols. 
The  lady,  therefore,  is  admitted  to  have,  subject  to  such  concessions 
as  she  has  since  made  in  her  husband's  favour,  a  present  life  income 
of,  in  round  numbers,  £1700  a  year. 

The  children,  who  have  no  equity  except  through  their  mother, 
have  settled  upon  them  £1000  a  year  at  all  events ;  and  in  addition 
to  what  I  have  mentioned  the  wife,  finding  her  fortune  more  than 
ample  for  all  her  purposes  hitherto,  has  saved  out  of  it  a  sum  of 
more  than  £6000,  and  there  is  nothing  to  lead  to  the  conclusion 
that  further  saving  may  not  hereafter  go  on.  It  appears  that  the 
husband  and  wife  did  not  live  happily  together.  I  do  not  go  into 
the  merits  or  demerits  on  either  side,  only  it  seems  due  to  the 
husband  to  observe  that  the  Vice-Chancellor,  who  examined  the 
evidence  on  the  subject,  and  whose  statement  as  to  the  effect  of 
the  evidence  is  not  challenged  as  inaccurate,  considered  (and  it 
appears  that  even  the  wife's  nearest  relatives  were  of  opinion) 
that  no  blame  was  to  be  cast  on  him.  The  husband  was  willing 
and  desirous  to  live  with  his  wife,  and  took  proceedings  forrestita- 
tion  of  conjugal  rights.  He  obtained  a  decree  for  that  purpose, 
and  would  have  enforced  it  but  for  an  agreement  of  separation,  the 
effect  of  which  was  to  make  the  wife's  savings  a  security  to  the 
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husband  for  an  income  which,  taking  into  account  what  he  would  L.  0. 

hare  in  reversion  under  the  mother's  settlement,  would  be  £300  ^ 

a  year  during  his  life,  the  wife  maintaining  her  children  as  long  as  ^^^ 


be  chose  to  leaye  them  with  her,  but  he  being  under  no  obligation  Qiaoometti 
to  continne  to  do  so,  and  not  renonncing  his  paternal  rights ;  and  Pbodgvrs. 
this  instrument,  deliberately  executed  by  the  wife  in  order  that  she 
might  purchase  the  right  of  living  apart  from  her  husband  and  be 
leleased  from  the  decree  for  restitution,  contains  an  express  agree- 
ment that  the  provision  thereby  made  for  the  husband  shall  not  in 
anywise  restrict  or  abridge  any  right,  title,  or  claim  of  the  husband 
in  respect  of  the  fund  which  is  now  in  controversy.  Now  that 
fund  is  £6000.  The  Vice-Chancellor,  in  the  exercise  of  his  dis- 
cretion, has  thought  that  under  these  circumstances  the  principle 
laid  down  by  Sir  John  Leaeh  in  AgwUary.  AffuUar  (1),  and  followed 
in  Spieer  v.  j^picer  (2)  and  Be  Enkine's  Trusts  (3),  applies.  Sir  Jcihn 
Leach  said,  in  AguUar  v.  AguHaf^  that  no  part  of  the  fund  there 
in  controversy  (though  I  think  the  husband  became  insolvent)  was 
to  be  settled  on  the  wife,  '^  because  she  had  an  ample  separate  pro- 
vision for  maintenance  secured  to  her  by  settlement,  as  well  as 
farther  separate  provision  under  the  will  of  a  relation,"  adding 
that  the  principle  upon  which  this  Court  gave  such  a  provision  • 
out  of  property  of  this  description  against  the  husband  when  he 
deserted  the  wife  (which  this  husband  has  not  done),  and  against 
his  general  assignee  in  case  of  bankruptcy  or  insolvency  (events 
which  in  this  case  have  not  happened),  was,  that  the  law,  when  it 
gave  the  wife's  property  to  the  husband,  imposed  upon  him  the 
obligation  of  maintaining  her,,and  if  he  failed  in  that  obligation, 
either  by  the  desertion  of  his  wife  or  by  his  inability  to  assist  in 
her  support,  this  Court  would  fasten  that  obligation  upon  the 
property  itself;  but  that  this  principle  did  not  apply  where  the  wife 
had  secured  to  her  a  competent  separate  maintenance.  Here  the 
wife  has  secured  to  her  much  more  than  a  competent  separate 
mamtenance,  and  the  husband  is  placed  by  the  effect  of  his  marriage 
in  a  worse  position,  with  respect  to  his  maintenance,  than  he  other- 
wise would  be,  and  it  is  at  the  instance  of  his  wife  that  he  is  not  in 
possession  of  his  marital  rights,  which  were  ordered  to  be  restored 
to  him,  and  the  restoration  of  which  to  him  would  practically  give 
(1)  5  Madd.  414.  (2)  24  Beav.  365.   '  (3)  1  K.  &  J.  302. 
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L.O.  him  the  benefit  of  her  incomey  even  thongh  settled  to  her  separate 

^  *  use  without  power  of  anticipation. 

1873 


I  am  of  opinion  that,  under  these  circumstances,  the  Yice- 
GiAooMBTTi  Chancellor  wisely  and  properly  exercised  his  discretion  by  dis- 
Pbodqibs.    ^i<jfgipg  the  bill. 

Sib  W.  M.  Jahes,  L  J. : — 

I  am  of  the  same  opinion.  The  bill,  in  my  judgment^  was  bom 
the  first  a  hopeless  bill«  and  the  appeal  is  an  idle  appeal  which  has 
caused  an  unjustifiable  waste  of  the  public  time. 

Sib  G.  Mellish,  L.  J^  concurred. 
Solicitors :  Dr.  Zimmerman  ;  Messrs.  Gfray,  Johndon,  db  Mounsey, 


1873 


1^0  HAKKISON  t;.  HAERISON. 

and  L.  J  J. 

1872  P^    ^    ^-^ 

Dee.  5.  Adm%ni9tratum--Mar8haUinff-''Sootch  DeKended  Estatea-^Lex  loei  rei  wbe— 


Cods. 

Fib.  17.  A  testator  domiciled  in  England  died  poesessed  of  personal  estate  and 

also  of  real  estates  in  SooUand.  His  will  purported  to  deal  with  the  Scotch 
real  estates,  but  was  inoperative  to  pass  them,  and  they  descended  to  the 
Scotch  heir.  A  salt  having  been  instituted  for  the  administration  of  the  tes- 
tator's estate  against  the  executors,  one  of  whom  was  the  Sootch  heir,  he 
elected  to  take  the  descended  estates  in  opposition  to  the  will,  and  gave  up 
the  legacy  which  had  been  bequeathed  to  him  by  the  will : — 

Bdd,  first,  that  the  liability  of  the  Scotch  real  estates  to  the  payment  of 
debts,  as  between  the  heir  and  the  pecuniary  legatees,  must  be  determined 
by  the  law  of  SooHandf  and  not  by  the  law  of  the  country  where  the  testator^s 
estate  was  being  administered : 

Secondly,  that  as  the  law  of  Scotland  threw  the  general  debts  primarily  on 
the  personal  estate,  and  did  not  permit  them  to  fall,  directly  or  indirectly,  on 
the  real  estate  until  the  personal  estate  was  exhausted,  there  could  be  no 
marshalling  in  the  English  Court  against  the  Sootch  heir  in  &voor  of  the 
pecuniary  legatees: 

Thirdly,  that  no  part  of  the  general  costs  of  the  suit  could  be  thrown  on 
the  Sootch  estates ;  and  that  the  heir  was  entitled  to  his  costs  out  of  the 
personal  estate  except  the  extra  costs  occasioned  by  his  election. 

Decision  of  the  Master  of  the  Rolls  reversed. 


V. 
HilUHIItML 


WGluYULi  OHAKGEBT  APPEALS.  848 
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•nity  whichy  under  the  drcmnstanoeSy  would  have  heen  confined  to  the  adminis-  «id  L.  JJ. 

timtkm  of  the  personal  estate,  ought  not  to  have  been  thrown  on  the  real  ^972 
estate. 

IHIS  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls. 
W.  JIamson,  who  was  domiciled  in  England,  by  his  will,  dated 

the  13th  of  Febraary,  1868,  after  directing  the  payment  of  his 
debts,  fhneral  and  testamentary  expenses,  and .  making  divers 
pecnniary  and  specific  bequests,  and  devising  certain  freehold 
estates  in  England,  devised  to  his  son  Wtttiam  Harrison  his  estate 
called  QvUielands,  in  the  county  of  Dumfries,  in  SooHand,  and  also 
the  sum  of  £2000.  He  also  gave  other  estates  in  SeoGand  and 
pecuniary  legacies  to  his  son  James  Harrison  and  his  daughter 
Margaret  Harrison,  the  Plaintiff,  and  an  estate  called  Eeckegirth, 
in  SeoBand,  to  his  trustees  upon  the  trusts  therein  declared  for 
the  benefit  of  his  daughter  Amelia  Irving  and  her  family.  And  he 
gave  and  devised  all  the  residue  of  his  real  and  personal  estate 
to  his  wife  and  children  equally,  as  tenants  in  common.  The 
-testator  appointed  the  Plaintiff,  his  two  sons,  and  the  Defendant 
<7.  E.  Edwards,  his  trustees  and  executors. 

The  testator  died  on  the  14th  of  March,  1868,  leaving  four 
•cliildren,  of  whom  the  Defendant  W.  Harrison  was  his  eldest  son 
and  heir-at-law.  Margaret  Harrison,  the  widow,  died  on  the  30th 
•of  March,  1868.  The  bill  was  filed  for  the  administration  of  the 
real  and  personal  estate  of  the  testator.  In  the  course  of  the  suit 
W.  Harrison  became  aware  of  the  fact^  of  which  he  was  previously 
ignorant,  that  the  will,  having  come  into  operation  previously  to 
the  commencement  of  the  TiHes  to  Land  Consolidation  Act  (Scotland) 
^31  &  32  Vict  c  101),  was  ineffectual  to  pass  real  estate  in  Scotland. 
He  accordingly  claimed  all  the  Scotch  real  estates  of  his  father,  as 
heir-at-law.  The  Master  of  the  Bolls  held  that  it  was  competent  to 
him  to  elect  to  take  the  Scotch  estates  in  opposition  to  the  will, 
although  he  had  previously  received  his  legacy  of  £2000,  which  he 
was  accordingly  ordered  to  refund.  His  Lordship  also  directed 
that  the  legacy  repaid  by  the  heir-at-law  should  be  applied  in 
compensation  of  the  persons  disappointed  by  the  heir's  election, 
.and  that  as  no  part  of  the  personal  estate  was  undisposed  of,  the 
•testatot^s  debtB^  funeral  and  testamentary  expenses,  and  the  costs 
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L.  C.       of  the  snit,  should  be  primarily  paid  out  of  the  descended  Scotch 
estates  (1). 
From  this  decision  the  Defendant  W.  Harrison  appealed. 


and  L.  JJ. 
1872 


HATatTBoy 

V. 


1872.  Dec.  5.  The  appeal  came  on  to  be  heard  before  the  Lord 
Chancellor  and  the  Lords  Justices. 

Mr.  Millar  J  and  Mr.  J*.  T.  Anderson,  for  the  Appellant : — 

If  this  had  been  English  real  estate  the  Court  would  not  have 
made  it  liable  to  the  costs,  for  it  is  dehors  the  will,  although  the 
Court  may  make  it  liable  to  debts,  because  it  is  by  law  already 
subject  to  debts.  Stringer  v.  Harjper  (2)  illustrates  this.  In  Bow 
Y.  Bow  (3)  an  opinion  is  intimated  that  there  is  a  jurisdiction  in 
the  case  of  a  trust  which  does  not  exist  when  the  legal  estate 
descends.  But  whatever  may  be  the  rule  as  to  English  estates 
descended  the  Court  can  have  no  power  to  charge  the  Scotch 
estates  with  debts  or  costs :  Drummond  v.  Drummond  (4) ;  IMioti 
V.  Lord  Minlo  (5) ;  Carron  Iron  Company  v.  Madaren  (6).  The 
heir  is  liable  in  the  Scotch  tribunals  for  his  application  of  the  real 
estate,  and  there  is  no  evidence  that  the  Scotch  Courts  would  allow 
payment  of  general  debts  or  costs  of  an  English  Chancery  suit  oat 
of  the  Scotch  realty. 

[They  also  referred  to  Davies  v.  Topp  (7)  and  Haslewood  v. 
Pope  (8).] 

Mr.  Anderson,  Q.C.,  and  Mr.  Oraham  Hastinffs,  for  James  Harri- 
son and  the  trustees  of  Mrs.  Irving : — 

The  legacy  which  is  brought  back  must  go  to  satisfy  the  disap- 

(1)  1872.  March  4.  then  the  pecuniary  legacies,  and  then 

Thb    Master  of  the    Bolls,  in  the  real  and  personal  estate  specifically 

giving  judgment,  said  that  the  rule  devised  and  bequeathed  pro  raid.  The 

on  which  he  had  for  many  years  acted  costsofthe  suit,  in  his  opinion,  werepay* 

as  to  the  distribution  of  assets  was  able  out  of  the  assets  in  the  same  order. 

as  follows : — In  payment  of  debts  the  (2)  26  Beav.  585. 

personal  estate  undisposed  of  was  first  (3)  Law  Hep.  7  Eq.  414. 

applicable,  then  the  real  estate  speci-  (4)  6  Bro.  P.  G.  601. 

fically  devised  for  payment  of  debts,  (5)  6  Madd.  16. 

then  the  real  estate  descended,  then  (6)  5  H.  L.  C.  416. 

the  residuary  real  and  personal  estate  (7)  1  Bro.  C.  C.  524. 

devised  and  bequeathed  by  the  wiU,  (8)  3  P.  Wms.  322. 
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pointed  devisees.    If  the  real  estate  bad  been  English  the  order  of       L.  a 
liability  to  debts  would  be  that  laid  down  in  Jarman  on  Wills  (1) ; 
Seian  on  Decrees  (2) ;  and  it  is  reasonable  that  the  costs  should 
follow  the  same  rule  as  the  debts :  Bow  v.  Bow  (3),  Habbisoh 

'\  The  equity  of  marshalling  is  not  confined  to  creditors;  if  they  HARmacw. 
have  been  paid  out  of  a  fund  applicable  to  legacies,  the  legatees 
can  go  against  the  fiind  out  of  which  they  ought  to  have  been 
paid:  Wtttiams  on  Executors  (4).  Then  the  fact  that  this  is 
Scotch  estate  makes  no  difference.  Foreign  real  estate  is  treated 
as  assets  to  pay  debts :  WSliams  on  Executors  (5) ;  Noell  y. 
BMfuon  (6).  The  case  of  Trotter  y.  Trotter  (7)  shews  that 
Scotch  law  has  no  application  except  in  determining  whether  the 
will  passes  the  Scotch  estates.  The  suit  was  a  proper  administra* 
tion  suit,  and  the  costs  are  the  first  charge  on  the  personal  estate. 

Mr.  Fry,  Q.O.,  and  Mr.  Wcdler,  for  the  Plaintiff. 

Mr.  Boxburgh,  Q.C.,  Mr.  Southgaie,  Q-C,  Mr.  Fischer,  Q.C.,  and 
Mr.  Forster  for  other  parties. 

Lord  Selbobke,  L.C. : — 

We  are  clearly  of  opinion  that  it  is  necessary  to  ascertain  the 
law  of  Scotland  as  applicable  to  the  questions  raised  in  this  case. 
On  that  point  we  are  not  really  at  yariaace  with  any  opinion 
expressed  by  the  Master  of  the  Bolls,  because  his  Lordship's  atten- 
tion was  not  called  to  that  yiew  of  the  question,  the  case  being 
argued  before  him  as  if  the  real  estate  had  been  English. 

We  feely  howeyer,  bound  to  say  that,  taking  the  order  of  the 
Master  of  the  Bolls  as  referring  only  to  English  descended  estates, 
and  putting  out  of  consideration  the  particular  costs  connected 
with  the  exercise  by  the  heir  of  his  election,  it  does  not  appear  to 
us  to  be  a  true  result  either  of  principle  or  of  the  English  authori- 
ties that  the  costs  of  the  general  administration  of  the  personal 
estate  would  haye  been  thrown  on  the  real  estate  in  fayour  of 
legatees,  upon  the  principle  of  marshalling. 

(1)  3id  Ed.  ToL  iL  p.  588.  (4)  6th  Ed.  toI.  iL  p.  1582. 

(2)  Srd  Ed.  p.  317.  (5)  6th  Ed.  p.  1539. 

(3)  Law  Rep.  7  Eq.  414.  (6)  2  Ventr.  358. 

(7)  3  Wils.  &  Sh.  407. 
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L.  0.  Bat  as  this  is  not  a  case  of  descended  English  estate  it  is  not 

'    possible  to  determine  the  question  nntil  we  have  infonnation  con- 
cerning the  law  of  SeaUand  as  bearing  on  the  subject.    In  our 


Habbww  judgment  all  questions  as  to  the  burdens  and  liabilities  of  real 
3aABBi80N.  estate  situate  in  a  foreign  country,  in  the  absence  of  any  trust  or 
~^  personal  contract  (which  might  make  a  difference),  depend  simply 
upon  the  law  of  the  country  where  the  real  estate  exists.  Here 
there  is  no  question  of  trust  or  personal  contract  at  all.  It  must 
depend  therefore  upon  the  lex  loci  rei  sitm,  and  upon  nothing  elsa 
Then  the  sole  question  is  what  is  the  form  of  inquiry  that  ought 
to  be  directed,  because  we  think  that  if  it  should  turn  out  that  by 
the  lex  loci  rei  dim  Scotch  real  estate  under  the  control  and  power  of 
the  heir-at-law,  who  is  properly  a  party  before  the  Court,  is  liable  to 
be  applied  in  payment  of  debts  in  the  administration  of  the  general 
estate  according  to  the  proper  equities,  those  equities  ought  to  be 
worked  out  in  this  suit  The  matters  to  be  inquired  into  in  sub- 
stance are  these;  first,  whether  by  the  law  of  Scotland  the  Scotch 
descended  heritable  estate  is  liable  to  the  payment  of  any,  and 
which,  of  the  debts  of  this  testator ;  and,  if  it  be  so,  whether  by 
that  law  it  is  liable  primarily  or  in  exoneration  of  the  personal 
estate,  having  regard  to  the  fact  that  the  pecuniary  legatees  will 
be  wholly  or  partly  unpaid  if  it  be  not  so  applied. 

Sib  W.  M.  James,  L.  J.,  and  Sm  G.  Melubh,  L. J.,  concurred. 


A  case  was  accordingly  submitted  for  the  opinion  of  the  Lord 
Advocate  (Mr.  Oeorge  Young)  and  Mr.  A.  B.  Shand,  and  their 
opinions,  verified  by  affidavit,  were  read  at  the  further  hearing  of 
the  appeal.    The  opinion  of  the  Lord  Advocate  was  as  follows  :— 

1.  According  to  the  law  of  Scotland,  the  whole  property  of  a 
party  deceased,  heritable  as  well  as  moveable,  is  liable  for  his 
debts,  including  fmieral  expenses.  But  in  a  question  between  the 
heir  and  the  executor  the  heritable  estate  is  primarily  liable  for 
heritable  debts — that  is,  debts  heritably  secured — and  the  personal 
estate  for  personal  debts ;  so  that  either  paying  in  the  first  instance 
debts  for  which  he  is  not  primarily  liable  is  entitled  to  ultimate 
relief  against  the  other.    The  heritable  estate  is  not  primarQy 
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Mb  for  personal  debtSp  and  is  not  liable  at  all  for  testamentary        j^^  q 
ipenses;  and  the  executor  paying  personal  debts  bas  no  claim    a°dL.jj. 
ir  relief  against  the  heir,  unless  he  has  paid  iu  excess  of  the        ^^**^ 
hole  personal  estate  under  the  administration.     In  no  case  can     HAuataoK 
3  claim  relief  from  the  heir  of  testamentary  e:5pense8.  llABBiaow. 

2.  By  the  law  of  Scotland  all  personal  debts  must  be  paid  out 
the  personal  estate  before  all  legacies,  and  a  deficiency  to 
wir&i  legacies  cannot  be  claimed,  directly  or  indirectly,  from  the 
ar,  and  must  be  met  by  an  abatement  from  the  legacies.  I  give 
iis  answer  without  reference  to  the  Act  of  1868,  which  has  altered 
te  law  in  some  respects,  but  does  not  apply  to  the  present  casa 
Mr.  A.  B.  ShancCs  opinion  was  to  the  same  purport. 


1873.  Feb.  17.  On  this  day  the  further  hearing  of  the  appeal 
[)k  place  before  the  Lord  Chancellor  and  Lord  Justice  Melliah, 

Mr.  MiUar,  and  Mr.  /.  T.  Anderson^  for  the  Appellant  i- — 

The  opinions  of  two  eminent  Scotch  lawyers,  which  have  not 
en  disputed  by  the  other  side,  shew  that  by  the  law  of  Scoiland 
&  descended  real  estate  is  not  primarily  liable  to  the  debts  of  the 
rtator,  and  can  only  be  applied  in  their  payment  if  the  personal 
i&te  IB  insuflScient  Therefore  by  no  process  of  marshalling  can  it 
made  Uable  for  the  benefit  of  the  legatees,  whether  pecuniary  or 
ecific  The  case  most  be  governed  by  the  lex  loci  ret  Mm^  other- 
80  the  effect  would  be,  that  this  Court  would  be  creating  a 
arg©  upon  the  real  estate  to  which  by  the  law  of  the  country  it 
not  subject  With  respect  to  the  costs,  the  Scotch  estates  are 
tirely  beyond  the  scope  of  the  English  administration,  and 
ght  not  to  bear  any  of  the  costs  of  the  suit. 

Mr.  Andermn^  Q.C.,  and  Mr.  Oraham  MasiingB,  for  the  Defendant 
mm  Barrison  and  the  trustees  of  Mrs.  Irving : — 

The  Dptnions  of  the  Lord  Advocate  and  Mr.  Sliand  correctly 
praaent  the  Scotch  law  in  the  case  of  a  testator  domiciled  in 
lAamd^  and  whose  assets  are  being  administered  in  Scotland. 
at  here  the  administration  is  taking  place  in  England^  and  the 
jhta  of  the  parties  must  be  determined  by  the  law  of  the 
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L.  0.       country  where  the  eoneursm  crediiorum  et  legaiorum  is :  Shry^s  Con- 
and,L.:JJ.   g.^^  ^f  j^^^g  ^j J .  ^^;yj^y  ^^  ^^^^  ^2) ;  Wittiams  On  Executors  (3). 

I^       With  respect  to  the  costs,  the  heir  was  a  necessary  party  to  the 

Habrmoh    gnit  in  that  capacity :  and  the  Court  has  jurisdiction  to  make  him 

^Habbisov.    pay  costs.    The  testator  included  the  Scotch  estate  in  his  will, 

and  it  is  therefore  equitable  that  it  should  bear  its  share,  at  leasts 

of  the  cost  of  interpreting  and  executing  the  will. 

Mr.  Fry,  Q.C.,  and  Mr.  Waaer,  for  the  Plaintifis. 

Mr.  Boxlurffh,  Q.C.,  Mr.  Southgate,  Q.C.,  Mr.  Fischer,  Q.C.,  and 
Mr.  ForsteTy  for  other  parties. 

Lord  Selborne,  L.C. : — 

I  am  not  sorry  that  we  have  heard  some  further  argument 
upon  the  question ;  but  what  we  have  now  heard  has  confirmed 
us  in  the  opinion  which  we  previously  expressed. 

The  doctrine  of  marshalling  as  applied  in  favour  of  legatees 
against  heirs-at-law  taking  descended  real  estates  in  England  is 
part  of  the  lex  loci  of  England  affecting  those  real  estates,  and  no 
question  of  conflict  of  law  can  arise  under  those  circumstances. 
It  is  a  wholly  different  thing  when  persons  who  have  an  interest 
in  the  personal  estate  only,  Endeavour  indirectly  to  establish  in 
their  own  favour,  or  for  their  own  relief,  a  burthen  upon  real  estate 
situate  in  another  country,  which,  by  the  law  of  that  country^ 
would  not  be  administered  so  as  to  give  them  what  they  ask.  I 
think,  upon  the  evidence  before  us,  it  is  perfectly  clear  that 
although  this  testator  was  domiciled  in  England,  yet  if  ScaUand 
had  been  the  forum  of  administration,  the  Scotch  real  estate 
would  not  have  been  liable  in  relief  of  these  legatees.  I  use  the 
expression  "liable  in  relief"  advisedly,  because  without  saying 
that  it  makes  really  any  difference  whether  the  creditors  have 
been  actually  paid  or  unpaid,  there  being  a  fund  in  Court  belong- 
ing to  the  personal  estate  applicable  to  their  payment,  yet,  as  a 
matter  of  fact,  I  understand  that  in  this  case  the  rights  of  credi- 
tors are  altogether  out  of  the  question.  They  have  been  paid, 
and  paid  out  of  a  fund  which  by  the  law  both  of  England  and 

(1)  6tli  Ed.  §  528.  (2)  3  Paton's  Sc.  App.  C.  300. 

(3)  6th  EJ.  p.  1401. 
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SooOand  is  liable  to  their  payment  in  priority  to  the  rights  of       L.  0. 
these  legatees.    The  legatees  ask  that  by  virtae  of  the  English 
doctrine  of  eqnity  applicable  to  the  administration  of  English 


leal  estates  descended  when  personal  legatees  would  be  disap-  Habbisom 
pointed  by  the  payment  of  creditors  out  'of  their  fund,  these  Habbison. 
legatees  may  be  declared  entitled  to  acquire  the  rights  of  creditors 
against  the  Scotch  real  estate.  It  is  dear  that  in  SoaUand  they 
would  have  no  such  right,  and  to  me  it  seems  equally  clear  that 
unless  they  haye  such  a  right  in  Scotland  the  law  of  England  can- 
not give  it  to  them.  It  is  admitted,  as  I  understand,  that  the 
boithen  of  liability  to  debts,  so  far  as  relates  to  real  estate,  can 
only  be  created  by  the  lex  loci  rei  sUm ;  but  it  is  suggested  that  the 
burthen  may  be  laid  on  real  estate  on  which  it  is  not  imposed  by 
the  lex  loci  rei  eitm  by  an  indirect  equity  in  favour  of  the  legatees, 
because  the  creditors  who  have  been  paid  might  have  pursued 
their  own  rights  against  the  real  estate  without  waiting,  in  the 
first  instance,  to  see  whether  there  was  personal  estate  or  not.  It 
seems  quite  impossible  that  this  can  be  correct,  because,  in  the 
first  place,  as  against  the  real  estate  in  Scotland  the  Courts  of 
England  have  no  jurisdiction  at  alL  Any  jurisdiction  which  they 
can  exercise  as  to  the  real  estate  in  Scotland  can  only  be  through 
the  medium  of  some  personal  equity  attaching  to  the  owner  in 
SeoBand  of  that  real  estate,  who,  in  this  case,  is  the  Scotch  heir. 
What  is  that  personal  equity?  There  is  no  fiduciary  relation. 
What  right  have  these  legatees,  upon  the  footing  of  personal 
equity,  to  say  that  the  heir  shall  not  enjoy  the  Scotch  real  estate 
as  the  law  of  ScoUand  gives  it  to  him,  or  that  any  burthen  shall 
directly  or  indirectly  be  thrown  upon  that  real  estate  in  their 
favour,  which  would  not  be  imposed  by  the  law  of  Scotland?  It 
seems  to  me  quite  dear  that  this  Court  cannot  found  any  such 
equity  upon  the  accident  of  this  heir-at-law  being  before  it  as  a 
party  to  the  suit.  The  equity  must  be  founded  upon  some  higher 
principle.  The  fallacy  which  pervaded  the  whole  of  Mr.  Ander^ 
son's  argument  was  this,  that  he  assumed  that  the  Scotch  estate 
was  properly  brought  into  this  Court  as  the  forum  of  administra- 
tion. But  without  first  shewing  what  this  Court  has  to  do  with 
respect  to  the  Scotch  real  estate,  and  why  it  ought  to  be  done, 
the  proposition  is  not  made  out.     There  are,  in  point  of  fact, 
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L.  0.       no  debts  to  be  paid  out  of  the  Scotch  real  estate ;  there  axe  no 
trusts  to  be  executed  as  to  the  Scotch  real  estate:  there  is  no 
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w^r^  contract  to  be  enforced  as  to  the  Scotch  real  estate ;  and  unless 
^^^^"°*  this  point  is  settled  in  Mr.  Anderson's  favour,  that  the  indirect 
Habbibon.  burthen  is  to  be  thrown  upon  the  real  estate  in  Scotland  in  favour 
of  these  legatees,  which  is  the  very  matter  of  controversy,  it  is 
not  here  in  the  proper  forum  of  administration.  Therefore,  for 
these  reasons,  it  appears  to  me  we  must  discharge  so  much  of  the 
order  of  the  Master  of  the  Bolls  as  relates  to  the  payment  of 
debts  out  of  this  Scotch  real  estate. 

Then  comes  the  question  of  the  costs  of  the  suit    Generally 
speaking,  the  proposition  might  be  safely  laid  down  that  if  the 
heir  of  a  Scotch  real  estate  is  brought  before  the  Court,  and  it 
turns  out  that  the  Court  has  nothing  to  do  with  the  real  estate  in 
Scotland,  and  has  nothing  to  do  with  the  heir  in  any  other  cha- 
racter, not  only  no  part  of  the  costs  can  be  thrown  on  that  Scotch 
real  estate,  but  the  heir  will  be  entitled  to  his  costs  out  of  the 
personal  estate,  for  the  sake  of  which  he  is  brought  here ;  and,  so 
far  as  the  conditions  which  I  have  stated  are  applicable  to  this 
case,  I  think  the  result  should  follow  that  the  Scotch  real  estate 
should  be  exonerated  from  the  costs,  and  the  heir  should  have 
his  costs.     But  those  conditions  .are  not  applicable  here  with- 
out exception.     The  heir  was  also  an  executor,  and  although 
he  may  not  have  had  his  attention  drawn  to  the  state  of  the 
law  and  the  state  of  the  f&cts,  yet  we  must  impute  to  an  executor, 
for  the  purpose,  at  all  events,  of  dealing  with  the  costs,  the  know- 
ledge of  the  duty  which  he  has  to  discharge.     He,  without  the 
least  impropriety  of  intention  or  conduct,  received  out  of  this 
estate  £2000  as  a  legacy,  which  it  turns  out  he  was  not  entitled 
to  receive  unless  he  elected  to  give  up  the  Scotch  real  estate 
which  he  elected  to  retain.    Out  of  that  state  of  things  some 
inquiries  arose,  and  some  expense  was  incurred,  and  the  question 
is,  whether  the  expense  of  those  inquiries  which  related  to  that 
question  of  election,  so  far  as  the  expense  has  not  been  already 
provided  for,  ought  to  be  thrown,  in  favour  of  the  heir,  upon  the 
general  personal  estate  ?    We  think  it  ought  not.    We  think  that 
the  heir  should  bear  his  own  costs  of  the  inquiry  as  to  the  subject 
of  election  and  incident  thereto,  but  that  in  other  respects  he 
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dionld  have  his  costs  oat  of  the  personal  estate  like  the  other       i,.g. 
parties  to  the  suit.  andL-JJ. 
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Sib  G.  Mkllish,  L.  J. :—  HABBWMr 

I  am  of  the  same  opinion.  Hai^v. 

Solicitors  for  the  Plaintiff:  Messrs.  Deane  &  Ohulb. 
Solicitors  for  the  Defendants:  Messrs.  Ccmhe  dt  WaifworigU; 
Messrs.  Emmd  dt  San. 


L.O. 


jPe&.18. 


JERVIS  V.  BERRIDGE. 

[1872    J.    63.]  andUJJ. 

StaitUe  €f  Frawh^Written  Agreement  with  Terms  omUM^Beaeinding  Agree'        }^ 

ment^Offer.  in  Bill  Joii^SO,  31 ; 

The  Plaintiffs  agreed  to  parchase  an  estate  from  the  L.  Society ^  and  to  pay 
a  deposit  on  the  signing  of  the  contract.  Before  it  had  heen  signed  the  Plaintifb 
Terhally  agreed  with  B,  to  make  it  oyer  to  him  on  certain  terms.  In  order 
to  enable  B.  to  deal  with  the  L,  Society^  the  Plaintiffs  signed  and  gave  to 
him  a  memorandum,  making  over  the  contract  to  him  in  ooDsideration  of  his 
paying  to  the  X.  Society  the  deposit,  and  engaging  to  pay  a  certain  sum  to 
the  Plaintifb ;  the  other  terms  of  the  haigain  between  the  Plaintiffs  and  B.^ 
which  were  in  fiEtvour  of  the  Plaintifis,  being  at  B.^8  request  omitted  from  the 
memorandum.  On  the  same  day  the  contract  between  the  Plaintiffs  and  the 
L.  Society  was  signed,  and  the  part  signed  by  the  L,  Society  was  given  to  J?., 
who  paid  the  deposit  B.  afterwards  repudiated  all  the  stipulations  in  fayour 
of  the  Plaintiffs  which  had  not  been  inserted  in  the  memorandum.  The  Plain- 
1a£b  then  filed  their  biU  against  B.  and  the  X.  Society^  asking  to  have  the 
memorandum  between  B.  and  the  Plaintifb  cancelled,  and  for  a  convey anoe 
from  the  society  on  payment  of  what  was  due  to  them. 

Eeid  (affirming  the  decision  of  MaJins^  V.G.)f  that  a  demurrer  by  B,  was 
not  sostainable  on  the  merits,  for  that  the  memorandum  was  only  ancillaiy 
to  the  verbal  agreement  between  the  PlaintifGB  and  B^  and  any  use  of  it  by 
B,  for  a  purpose  inconsistent  with  that  agreement  was  fraudulent : 

Btld,  further,  that  if  the  Pliuntiffs  could  have  maintained  a  bill  for  specific 
performance  of  the  parol  agreement  between  them  and  B.,  on  the  ground  that 
it  had  been  in  part  performed — as  to  which  qumre — they  were  not  bound  to 
do  80 ;  but  that,  as  B,  had  repudiated  that  agreement,  they  were  entitled  to 
iali  back  on  their  original  rights  undes  the  agreement  with  the  L.  Society : 

Edd,  further  (differing  from  Malin$^  V.C.)f  that  the  Inll  was  not  demur- 
lablo  for  want  of  an  offer  to  repay  to  B.  what  he  had  paid  to  the  society. 

1  HIS  was  an  appeal  by  the  Defendant  Berfidge  from  an  order 
of  Yice-Chancellor  MaUns  oyerroling  a  demorren 
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L.  0.  The  substance  of  the  bill,  which  was  filed  against  Berridge  and 

^     '     '    the  Law  Life  Assurcmce  Society,  was  as  follows  :-:- 

1873 

\^^  In  the  latter  part  of  1871  the  Flaintifb  negotiated  with  the 

jMvn  jj^^  j^^Jq  AsBurance  Society  for  the  purchase  of  the  Martin  and 
fiEVRWQE,  O'MdUey  estates  in  Ocdway  and  MayOj  which  the  society,  who  had 
been  mortgagees  of  them,  had  purchased  on  a  sale  under  the 
EncwnJbered  Estates  Act.  An  agreement  was  come  to  for  the  sale 
to  the  Plaintiffs  at  the  price  of  £230,000,  of  which  £10  per  cent. 
was  to  be  paid  to  the  vendors  on  signing  the  contract,  the  form 
of  which  was  agreed  upon.  During  the  negotiation  the  Plaintiffs 
incurred  considerable  expense  in  surveys,  and  entered  into  con- 
tracts for  the  pu];phase  of  various  small  properties  which  lay  inter- 
spersed with  the  estates.  The  Plaintiff  required  an  advance  of 
money  to  enable  them  to  pay  the  deposit,  and  in  November,  1871, 
the  Defendant  J3erru^6  agreed  to  lend  them  £27,000  for  two 
months,  for  which  he  was  to  receive  a  bonus  of  £5000. 

On  the  15th  of  November,  1871,  the  isolicitors  of  the  society 
wrote  to  the  Plaintiffs  that  unless  the  contract  was  signed  and  the 
deposit  paid  within  seven  days  the  negotiation  must  be  considered 
to  be  at  an  end. 

The  Plaintiffs  communicated  the  purport  of  this  letter  to  Ber- 
ridge,  with  a  view  of  hastening  him  in  the  advance  of  the  money, 
but  he,  seeing  that  the  Plaintiffs  were  in  a  difficulty,  resolved  to 
avail  himself  of  it  to  secure  for  himself  a  share  in  the  speculation, 
and  first  asked  to  have  one-third,  then,  this  having  been  acceded 
to,  he  asked  for  two-thirds.  Par.  17  stated  that  ultimately,  on  the 
17th  of  November,  when  it  was  too  late  for  the  Plaintiffs  to  apply 
for  an  advance  elsewhere,  he  informed  them  that  he  would  have  no 
partnership,  but  would  purchase  the  whole  for  himself  To 
induce  the  Plaintiffs  to  agree  to  this  he  offered  the  following 
terms :  that  he  would  pay  the  Plaintiffs  £2000 ;  that  he  would 
pay  all  the  liabilities  which  the  Plaintiffs  had  incurred  with 
engineers,  contractors,  solicitors,  and  others,  in  connection  with 
the  estate;  that  with  reference  to  the  smaller  purchases  made 
by  the  Plaintiffs,  he  would  take  over  all  or  such  of  the  con* 
tracts  as  the  Plaintiffs  might  wish,  and  relieve  the  Plaintiffs  from 
all  liability  in  respect  of  the  contracts  so  taken  over;  tliat  the 
management  of  the^  estates  should  remain  in  the  hands  of  the 
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at  a  minimam  salary  of  £1000  per  annum,  with  a 
ce  on  the  property ;  and  that  Jervis  should^  in  addi- 
1  to  receive  a  share  of  the  profit  to  arise  from  the 
16  amount  of  such  share  to  be  left  to  Berridge. 
that  the  Plaintiffs,  having  no  choice,  consented  to 
A  Jervia  suggested  to  Berridge  that  a  formal  agree- 
\e  drawn  up  for  carrying  out  the  arrangement, 
d  that  it  was  unnecessary  to  consult  a  solicitor,  and 
raw  up  a  short  memorandum  of  agreement  himself. 
I  order  that  the  Defendant  B,  Berridge  might  go 
of  the  Defendant  society,  and  cause  his  name  to  be 
purchaser  of  the  estates  for  the  names  of  the  Plain- 
ed a  memorandum  transferring  the  benefit  of  the 
m.  It  was  unnecessary  for  this  purpose  that  the 
the  said  agreement  between  the  Plaintiffs  and  the 
3erridge  should  be  stated  in  the  memorandum,  and 
Berridge  was  Anxious  that  they  should  not  appear 
ndum  which  he  intended  to  take  to  the  directors. 
1  or  about  the  18th  of  November,  1871,  the  Defen- 
idge  produced  to  the  Plaintiffs  a  short  form  of 
which  the  Plaintiffs  have  since  discovered  that  he 
be  prepared  by  his  solicitors,  and  at  his  request 
who  had  no  legal  advice  or  assistance,  signed  the 
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out  the  memorandum  thus  signed,  which  was  a 
'  to  Berridge  of  the  agreement  with  the  society  in 
of  Berridge  paying  to  the  society  the  deposit  of 
iigreeing  to  pay  the  Plaintiffs  £2000  on  the  corn- 
purchase.  The  Plaintiffs  at  the  same  time  signed 
nidge  a  contract  for  purchase  of  the  estates  by  them 
>ty  according  to  the  form  which  had  been  agreed 
the  Plaintiffs  and  the  society, 
s  well  understood  and  recognised  by  the  Defen* 
ige,  when  he  requested  the  Plainti£b  to  sign  the 
lum  (as  the  fact  was),  that  the  same  did  not  in  fact 
dole  of  the  agreement  between  the  parties,  and  in 
terms  of  the  said  agreement  were  referred  to  at  the 
between  the  Plaintiffs  'and  the  said  Defendant  at 
2H      '  1 
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L.  0.       which  the  said  memorandum  was  signed,  and  the  Plaintiffs  signed 

the  same  in  order  to  assist  the  Defendant  B,  Berridge  in  dealing 

s^       with  the  Defendant  society,  and  in  the  full  confidence  and  on  the 

•^"J^^      faith  that  he  would  perform  on  his  part  and  carry  into  effect  the 

Bebbidqe.    other  terms  of  the  said  agreement  which  were  omitted  from  the 

said  memorandum." 

Berridge,  on  the  20th  of  November,  1871,  paid  the  £23,000  to 
the  society,  handed  oyer  to  them  the  contract  signed  by  the 
Plaintiffs,  and  received  a  contract  signed  on  behalf  of  the  society. 

The  bill  then  proceeded  to  allege  that  Berridge  repudiated 
those  4erms  of  the  agreement  which  had  not  been  reduced  into 
writing,  and  to  state  various  instances  in  which  he  bad  refused  to 
comply  wiUi  them. 

On  the  17th  of  January,  1872,  the  Plaintifis  sent  to  the  society 
a  formal  notice  not  to  convey  to  Berridge,  as  the  Plaintiffs  were 
about  to  file  a  bill  against  him  in  reference  to  the  purchase. 

The  bill  i^leged  that  it  was  contrary  to  equity  that  Berridge 
should  obtain  the  entire  benefit  of  the  Plaintiffs'  contract  with  the 
society,  and  at  the  same  time  be  allowed  to  repudiate  the  terms 
upon  the  faith  of  which  the  Plaintiffs  signed  the  memorandum 
and  transferred  the  contract  to  him,  and  tbat^  inasmuch  as  Berridge 
fraudulently  refused  to  perform  the  other  terms  of  the  agreement, 
and  the  same  could  not  therefore  be  carried  out  in  its  integrity, 
the  memorandum  ought  to  be  delivered  up  to  be  cancelled. 

The  original  bill,  filed  on  the  10th  of  June,  1872,  prayed 
(1)  that  it  might  be  declared  that,  under  the  circomstanoes,  the 
Plaintiffs  were  not  bound  by  the  memorandum,  and  ihaiBerridge  was 
not  entitled  to  the  benefit  thereof,  and  that  it  might  be  delivered 
up  to  be  be  cancelled ;  (2)  that  in  the  meantime  the  society,  their 
trustees  and  agents,  might  be  restrained  from  conveying  or  othe^ 
wise  dealing  with  the  estates. 

On  the  22nd  of  June,  1872,  the  purchase  was  completed  and  the 
estates  conveyed  to  Berridge,  who  on  the  same  day  re-conveyed 
them  to  the  society  by  way  of  mortgage.  The  bill  was  amended 
by  stating  this  fact^  and  it  prayed  1,  that  it  might  be  declared 
that,  under  the  circumstances,  the  Plaintiffs  were  not  bound  by  the 
memorandum  of  agreement^  and  Berridge  was  not  entitled  to  the 
benefit  thereof,  and  that  it  might  be  delivered  up  to  be  cancelled ; 
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ht  be  declared  that  the  society  were  trustees,  for  the 
le  estates  agreed  to  be  sold  by  them  to  the  Plaintiffs, 
I  payment  by  the  Plaintifis  to  the  society  of  what  was 
ociety  nnder  the  contract  between  them  and  the 
society  might  be  ordered  to  convey  the  estates  to  the 
)  from  the  mortgage,  and  that  Benidge  might  be 
Q  in  the  conveyance  for  the  purpose  of  releasing  all 
itle  (if  any)  in  the  premises ;  3,  that  in  the  mean- 
ety,  their  trustees  and  agents,  and  Berridge  and  his 
be  restrained  from  conveying,  mortgaging,  or  other- 
rith  the  estates,  or  any  part  thereofl 
tended  bill  Berridge  put  in  a  general  demurrer  for 
p-,  which  was  overruled,  with  costs,  by  Vice-Chancellor 
it  the  same  time  stated  that  the  bill  was  defective 
no  offer  to  repay  to  Berridge  what  he  had  paid  to 
EUid  that,  if  the  demurrer  had  been  on  that  ground 
lid  have  allowed  it  with  leave  to  amend.    Berridge 
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[y  after  the  demurrer  had  been  overruled  the  Plain* 
[  their  bill,  by  inserting  a  statement  that  they  had 
and  still  were,  ready  and  willing  to  repay  Berridge 
ind  thereby  offered  to  repay  the  same ;  and  that  they 
»een  willing  to  perform  the  agreement  with  Berridge 
y,  but  that  Berridge  had  by  his  conduct  rendered  its 


or-Oeneral  (Sir  O.  Jessd),  and  Mr.  Freeling,  for  the 


on  two  grounds :  on  the  merits  and  on  the  defect  of 
Qtaining  no  submission  to  pay.  On  the  merits,  we  say 
ute  of  Frauds  is  a  bar  to  relief,  for  the  Court  cannot 
iff  relief  on  the  ground  of  parol  agreements  varying 
eement :  Lord  Irnham  v.  Child  (1) ;  Lord  Portmore  v. 
Where  there  are  parol  terms  varying  the  agreement 
lief  can  only  be  given  on  the  ground  of  part  per- 
ud,  or  mistake.  A  parol  term  which  has  been  omitted 
;ten  agreement  may  be  set  up  by  way  of  defence,  but 
Bro.  a  C.  92.  [  (2)  2  Bro.  C.  C.  218. 

2H2  1 
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L.  0.       cannot  be  used  by  a  Plaintiff:  Martin  y.  Pyerofi  (1).    Tbeie  was 
no  fraud  here ;  the  written  agreement  was  used  only  for  the  pur- 
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pose  for  which  it  was  giyen.  It  may  be  that  Berridge  was  after- 
wards advised  that  he  was  not  bound  to  carry  into  effect  the  parol 
Bkbbidqb.  terms,  but  that  is  not  fraud:  Wood  y.  Midgley  {2).  IfthePlamtiff 
is  entitled  to  any  relief  here  it  must  be  by  way  of  specific  perform- 
ance»  on  the  ground  that  there  was  an  agreement  partly  performed, 
though  not  wholly  reduced  into  writing:  Clifford  v.  TurreU{S); 
but  he  cannot  have  that  relief  on  the  present  bill,  which  prays  to 
have  the  agreement  rescinded.  Then,  in  form,  the  bill  is  demur- 
rable for  want  of  an  offer  to  pay :  Godboli  v.  Watts  (4) ;  Mason  v. 
Gardiner  (5);  Whitmare  v.  Frands  (6);  Toulmin  y.  Beid  (7); 
LangUm  y.  Waite  (8). 

[Mr.  Qlasse^  Q.C.,  referred  to  Clarice  v.  Tipping  (9),  Barker  v. 
Waiters  (10),  and  Colombian  Oovernment  v.  BothsehUd  (11).] 

Mr.  GlassBy  Q.C.,  Mr.  Davet/,  and  Mr.  Daw,  appeared  for  the 
Bespondent,  but  the  Court  adjourned  the  case  to  consider  whether 
they  should  be  called  on. 


Feb.  17.  LoBD  Selboene,  L.C,  delivered  the  judgment  of  the 
Court : — 

The  argument  for  the  demurrer  in  this  case  was  rested  on  two 
grounds :  1.  That  on  the  merits  the  Plaintiffs  had  not  stated  facts 
entitling  them  to  any  relief;  2.  That  they  had  not,  by  their  bill, 
offered  to  repay  to  the  demurring  Defendant  certain  sums  paid  by 
him  to  the  Law  Life  Society,  which  they  will  be  bound  to  repay  if 
they  succeed  in  obtaining  the  relief  asked  for. 

The  latter  of  these  objections  has  ceased  to  be  of  practical  im- 
portance in  this  case  since  the  order  of  the  Yice-Chancellor 
overruling  the  demurrer,  because  the  bill  has  been  re-amended  and 

(1)  2  D.  M.  &  G.  785,  795.  (6)  8  Price,  616. 

(2)  6  Ibid.  41.  (7)  14  Beay.  499. 

(3)  1  Y.  &  C.  Ch.  138.  (8)  Law  Rep.  4  Ch.  402. 

(4)  2  Anatr.  543.  (9)  4  Beay.  588. 

(5)  4  Bro.  C.  C.  436.  (10)  8  Ibid.  92. 

(11)  1  Sim.  103. 
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now  makes  this  offer,  which  was  befoie  omitted ;  and  if  the  objeo-       L.  o. 
tion  were  valid,  liberty  to  amend  would,  as  of  course,  have  been    ^ 
given.    But  the  point  is  one  of  importance  to  the  general  practice        .^.y^ 
of  the  Court,  and  as  it  has  been  insisted  upon  before  us  (probably      Jbb^b 
as  affecting  costs)  we  think  it  right  to  decide  it. 

Upon  principle  there  appears  to  be  no  good  reason  why  a  Plain- 
tiff in  equity,  suing  upon  equitable  grounds,  should  be  required  to 
offer,  on  the  &ce  of  his  bill,  to  submit  to  those  terms  which  the 
Courts  at  the  hearing,  may  think  it  right  to  impose  as  the  price  of 
any  relief  to  which  he  may  be  entitled.  Such  an  offer,  if  made, 
might  be  rendered  nugatory  at,  or  at  any  time  before^  the  heaiv 
mg,  by  the  Plaintiff  dismissing  his  own  bill ;  and,  if  it  were  not  ^ 
made,  the  power  and  duty  of  the  Court  to  make  the  relief,  if  any, 
which  it  might  grant  at  the  hearing,  conditional  upon  proper 
tenns,  would  be  exactly  the  same.  For  this  purpose  no  submission 
on  the  part  of  the  Plaintiff  is  necessary,  and,  if  it  were,  it  might 
properly  be  implied,  if  from  no  other  part  of  the  bill,  from  the 
ordinary  prayer  for  general  relief;  which  must  at  least  mean  that 
the  Plaintiff  is  desirous  that  everything  which  is  necessary  for  the 
purposes  of  the  relief  which  he  expressly  prays,  may  be  done.  A 
contrary  view  would  be  attended  with  many  diffLculties.  In  soine 
cases  a  Plaintiff  may  not  correctly  foresee  the  terms  which  the 
Court  may  think  it  equitable  to  impose  upon  him ;  in  others,  those 
terms  may  themselves  form  the  whole,  or  part,  of  the  matters  in 
controversy  between  the  parties.  It  would  be  strange  if  a  bill 
were  demurrable  for  not  offering  those  terms,  the  right  of  the 
Defendant  to  which  it  might  expressly  (though  erroneously)  con- 
trovert without  being  demurrable. 

The  Solicitor-General  did  indeed  suggest^  as  a  reason  for  the  rule 
for  which  he  contended,  that  it  would  enable  a  Defendant  to  stop  a 
suit  before  the  hearing,  by  offering  the  Plaintiff  all  that  he  asked 
upon  the  terms  which  justice  might  require.  But  there  are  many 
cases  (as  e.  g.  where  a  bill  prays  that  the  rights  of  all  parties,  under 
instruments  of  doubtful  construotion  or  effect^  may  be  ascertained 
and  declared)  in  which  it  would  be  impossible  for  a  Defendant  to 
Btop  a  suit  by  offering  to  submit  to  a  decree  in  the  very  terms  of 
the  prayer ;  and  it  is  by  no  means  evident  why,  if  the  rcdief  asked 
were  so  certainly  and  necessarily  conditional  upon  particular  terms, 
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]l  G.^^  as  mast  be  assumed  by  a  demurrer  to  the  bill  for  not  offering  those- 
terms,  the  right  of  a  Defendant  to  stop  the  suit  by  an  offer,  oa 
those  terms,  of  the  whole  relief  prayed,  should  be  less  effectual 
than  in  any  other  case  in  which  the  Defendant  might  offer  sub- 
^^>B>i»»*  stantially  the  whole  relief  which  the  Plaintiff  might  be  able  to 
obtain  by  bringing  his  suit  to  a  hearing,  though  not  in  the  precise 
words  of  the  prayer.  If  the  question  of  terms  is  one  which  ought 
to  be  determined  at  the  hearing,  and  not  upon  a  motion  to  stay 
proceedings,  I  should  say,  upon  the  same  principle,  that  it  is  one* 
which  ought  not  to  be  determined  upon  demurrer. 

The  authorities  appear  to  me  to  be  consistent  with  this  view.  I 
,  confess  I  was  surprised  to  hear  the  argument  that,  in  such  a  case* 
as  the  present,  an  offer,  upon  the  face  of  the  bill,  to  repay  the 
moneys  expended  by  the  demurring  Defendant,  was  necessary ; 
my  impression,  during  many  years  of  practice  at  the  Bar,  having* 
always  been  to  the  contrary.  In  that  impression,  as  to  what  is,  at 
least,  the  modem  practice  of  the  Court,  I  am  confirmed  by  several 
of  the  authorities  which  were  mentioned  at  the  Bar,  particularly 
by  those  referred  to  by  Mr.  Olasse  at  the  close  of  the  argument- 
There  are,  indeed,  certain  cases  where  a  Defendant  has  incurred 
forfeitures  or  penalties,  or  where  the  controversy  relates  to  usurious 
or  other  unlawful  transactions,  in  which  the  whole  looua  standi  in^ 
curia  of  the  Plaintiff  is  dependent  on  an  election,  which  must  be 
declared  by  the  bill,  to  forego  legal  rights  for  the  sake  of  equitable 
remedies.  There  are  other  cases,  as  of  suits  by  mortgagors  against 
mortgagees,  in  which  the  Plaintiff  has  no  right  to  sue  the  Defen- 
dant at  all,  except  for  the  purpose  of  redemption ;  and  if  he  doea 
not^  expressly  or  in  substance,  offer  (or  rather  ask)  to  redeem,  he 
is  not  rectus  in  curia.  All  these  cases  stand  on  principles  of  their 
own,  and  furnish  no  rule  when  those  principles  do  not  apply. 

The  technical  objection,  therefore,  must,  in  my  opinion,  be  over- 
ruled. The  argiunent  upon  the  merits  of  the  present  bill  remains- 
to  be  considered. 

The  object  of  the  bill,  as  amended,  is  to  obtain  specific  perform- 
ance of  a  contract  in  writing  between  the  Plaintiffs  and  the  Law 
Life  Assurance  Society,  signed  between  those  parties  on  the  18th  of 
November,  1871,  for  the  sale  by  the  society  to  the  Plaintiffs  of 
certain  valuable  estates  in  Lreland,  and  to  prevent  the  demurring* 
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Defendant  Berridge  from  haying  the  benefit  of  that  contract  under       L^O. 
an  instmment  of  the  same  date,  signed  by  the  Plaintiffs,  and  par- 
porting  to  be  a  transfer  thereof.    This  is  the  substance  of  the  relief 
prayed  for. 

The  main  ayerments  of  fact,  upon  which  the  Plaintiffs*  case    Bbbbidob, 
rests,  are  those  contained  in  the  17th  and  four  following  para- 
graphs of  the  amended  bilL    [His  Lordship  here  stated  the  sub- 
stance of  thoee  paragraphs.] 

According  to  the  yiew  which  I  take  of  the  effect  of  these  state- 
ments, the  only  real  agreement  between  the  Plaintiffs  and  the 
demnrring  Defendant  alleged  by  the  bill  is  the  yerbal  one  men* 
tioned  in  paragraph  17 ;  and  the  written  document  signed  by  the 
Plaintiffs  and  purporting  to  be  a  transfer  was  not  (as  in  Lord 
Irnham  y.  OhUd  (1),  Iforftn  y.  Pyeroft  (2),  and  other  cases  of  that 
class)  a  contract  yalid  and  operatiye  between  the  parties,  but  omit- 
ting (designedly  or  otherwise)  some  particular  term  which  had 
been  yerbally  agreed  upon ;  but  was  a  mere  piece  of  machinery 
obtained  by  the  demurring  Defendant  from  the  Plaintiffs,  as  subsi- 
diary to  and  for  the  purposes  of  the  yerbal  and  only  real  agreement, 
under  circumstances  which  would  make  the  use  of  it  for  any  pur- 
pose inconsistent  with  that  agreement  dishonest  and  fraudulent.  In 
this  state  of  things,  there  being  a  yalid  contract  in  writing  between 
the  Law  Life  Soeiety  and  the  PlaintLBb,  the  performance  of  which  is 
sought  to  be  intercepted  by  the  demurring  Defendant  by  reason  of 
this  instrument,  though  he  had,  many  months  before  the  filing  of 
the  <niginal  bill,  repudiated  and  refused  to  perform  the  yerbal 
agreement,  on  the  faith  of  which  (according  to  these  statements) 
that  document  was  giyen — ^the  only  question  is,  whether,  if  all 
these  statements  proye  to  be  true,  the  Plaintiffs  will  be  entitled  at 
the  hearing  to  the  relief  which  they  ask,  or  to  any  part  of  it  ?  I 
haye  no  doubt  whateyer  that  they  will,  upon  proper  terms,  be  so 
entitled,  if  the  Defendants  do  not,  by  answer  or  otherwise,  displace 
this  case. 

The  Solicitor-Greneral  argued  that  the  bill  was  an  attempt  either 

to  enforce  a  yerbal  contract  contrary  to  the  Staiuie  of  Frauds,  or 

to  rary,  in  the  Plaintifis'  fayour,  the  effect  of  a  written  contract  by 

the  introduction  of  terms  agreed  upon  by  parol  and  designedly 

(1)  1  Bro.  C.  C.  92.  (2)  2  D.  M.  &  G.  786. 
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L.  C.       omitted  from  tlie  writing.    In  my  view  of  the  bill,  it  asks  neither 
^         '    of  these  things.    It  certainly  does  not  ask  for  specific  performance 
of  the  yerbal  agreement  which  has  been  repudiated  by  the  Defen- 


jEBvia  j^jj^^  j^  ^Qgg  j^q|.  ggg^  ^  enforce  any  hybrid  ^reement,  com- 
Bebbidgb.  pounded  of  the  written  instrument  and  some  terms  omitted  there- 
from ;  but  it  asks  the  Court  to  say  that,  under  the  circumstances 
alleged,  the  written  instrument  does  not  constitute  such  a  binding 
contract  between  the  Plaintiffs  and  the  Defendant  Beifidge  as  can 
be  allowed  to  be  set  up  in  equity  by  Berridge^  to  prevent  the  per- 
formance, in  the  Plaintiffs'  favour,  of  the  contract  between  them- 
selves and  the  Law  Life  Society.  To  the  question  so  raised  the 
Statute  of  Frauds  (which  is  a  weapon  of  defence,  not  offence,  and 
which  does  not  make  any  signed  instrument  a  valid  contract  by 
reason  of  the  signature,  if  it  is  not  such  according  to  the  good  fedth 
and  real  intention  of  the  parties)  is  wholly  irrelevant. 

Mr.  Freding^  on  the  other  head,  argued  (citing  Clifford  y. 
TurreU  (1),  before  Vice-Chancellor  Knight  Bruce)  that  the  signa- 
ture of  the  written  document  in  this  case  might  operate  as  a  part 
performance  of  the  parol  agreement,  so  as  to  entitle  the  Plaintiffs 
to  specific  performance  of  the  entire  parol  agreement  against  the 
•  Defendant  Berridge^  and  that  the  Plaintiffs,  not  asking  for  sach 
relief,  had  mistaken  their  remedy.  I  do  not  think  it  necessary 
to  decide  whether  the  Plaintiffs  could,  on  the  ground  thus  sug- 
gested, have  successfully  sought  specific  performance  of  the  parol 
agreement ;  but  I  am  of  opinion  that,  considering  the  repudiation 
of  that  agreement  by  the  Defendant  Baridge^  and  the  lapse  of 
time  after  that  repudiation  before  the  original  bill  was  filed,  they 
were  certainly  not  bound  to  do  so ;  and  that  they  were  entitled 
(acquiescing  in  the  view  tliat  the  parol  agreement  could  not  be 
enforced)  to  fall  back  upon  their  original  ri£:hts,  under  the  con- 
tract between  theniselves  and  the  Law  Life  Society. 

It  is  scarcely  necessary  to  add,  that  the  conveyance  of  the  pur- 
chased estate  by  the  Law  Life  Society  to  Berridge,  after  ihe  original 
bill  was  filed  (to  which  they  were  both  Defendants),  can  make  no 
difference  in  this  case.  Whatever  Berridge  takes  by  that  convey- 
ance, he  takes  subject  to  all  the  equities  which  the  Plaintiffs  had 
against  the  Law  Life  Society.  He  stands  so  far,  for  the  purpose  of 
(1)  1  Y.  &  C.  Ch.  138. 
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t  proceedings,  in  their  shoes ;  and  bis  own  proper       L.  o. 

le  Plaintiffs  cannot  be  made  better  or  worse  by  ""^^•'^J- 
X)nveyance.  J^ 

nuat  be  dismissed  with  costs,  Jebvis 

V. 

Bebbidge. 

lessrs.  Eunier,  Owatkin,  (&  Hunter  ;  Messrs.  SyriM       


MINET  V.  MOEGAN. 

[1870    M.    8.] 

on  of  Documents — Privileged  Documents — Affidavit, 

will  not  be  compelled  to  produce  mnniments  of  title  which  he 
,  to  the  best  of  his  knowledge,  information,  and  belief,  contain 
peaching  his  case,  or  supporting  or  material  to  the  cose  of  the 

Corporation  of  Liver^d  (1)  considered.- 
will  not  be  compelled  to  produce  confidential  correspondence 
elf  or  his  predecessors  in  title  and  their  respective  solicitors 
to  questions  connected  with  matters  in  dispute  in  the  suit, 
e  before  any  litigation  was  in  contemplation* 
'^carze  (2)  and  Lawrence  v.  Campbell  (3)  approved. 
i  Master  of  the  Bolls  affirmed. 

iiis  suit  was  filed  by  a  commoner  on  Dartford  Heath 
tl  of  the  manor  of  Dartford,  in  order  to  establish 
>f  common  claimed  by  the  Plaintiff  and  the  other 


L.C. 
and  L.  J.  M, 

1873 
Feb.  19. 


Fy  on  the  application  of  the  Defendanti  made  an 

le  documents  in  his  possession,  not  claiming  privilege 

)m.    The  Plaintiff  afterwards  amended  his  bill,  and 

;hen  obtained  an  order  for  production.   The  Plaintiff 

the  30th  of  May,  1872,  filed  an  affidavit  stating 

his  possession  or  power  the  documents  relating  to 

question  in  the  suit  set  forth  in  the  two  schedules 

at  he  objected  to  produce  the  documents  set  forth 

ihedule  for  the  following  reasons : — First,  as  to  the 

le  first  part  of  the  schedule,  because  they  were  the 

k  K.  88.  (2)  1  Do  G.  &  Sm.  12. 

(3)  4  Drew.  485. 
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L.  0.  mnniments  of  his  title  to  the  seyeral  properties  owned  by  him  in 

^°     '  '  *  the  parishes  in  Kent  therein  mentioned;   and  did  not,  as  he 
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believed,  contain  anything  material  to  the  Defendant's  case. 
MnnBT  Secondly,  as  to  the  documents  in  the  second  part  of  the  schedule, 
MoBOAH.  because  they  were  in  their  nature  privileged.  The  schedule  de- 
scribed these  documents  as  "  Correspondence  between  the  Plaintiff 
and  his  predecessors  in  title  on  the  one  hand,  and  his  and  their 
solicitors  from  time  to  time  on  the  other ;"  and  also  correspond- 
ence and  documents  passing  or  obtained  during  the  progress  of  or 
in  immediate  contemplation  of  this  suit. 

The  first  part  of  the  second  schedule  included  most  of  the  doca- 
ments  specified  in  the  schedule  to  the  former  affidavit,  and  also  a 
great  number  of  other  documents.  The  second  part  gave  no 
specific  list  of  documents. 

The  Plaintiff,  on  the  22nd  of  November,  filed  a  further  affidavit 
stating  that  since  his  former  affidavit  was  sworn,  he  bad  been  ad- 
vised that  four  of  the  documents  specified  in  the  first  part  of  the 
second  schedule  might  possibly  be  material  to  the  case  of  the  De- 
fendant, and  the  Plaintiff  submitted  to  produce  the  same  ;  but  as 
to  the  remaining  documents  set  forth  in  the  first  part  of  the  second 
schedule,  they  related  exclusively  to  his  title,  and  to  the  best  of 
his  knowledge,  information,  and  belief,  did  not  contain  anything 
impeaching  his  case,  or  forming  or  supporting  the  Defendant's 
title  or  the  Defendant's  case,  and  were  not  in  any  manner  material 
to  the  case  of  the  Defendant  as  to  any  matter  in  dispute  between 
the  Plaintiff  and  the  Defendant  in  this  suit;  and  he  objected  to 
produce  those  documents.  He  further  stated  that  by  the  descrip- 
tion '*  Correspondence  between  the  Plaintiff  and  his  predecessors  in 
title  on  the  one  hand,  and  his  and  their  solicitors  from  time  to 
time  on  the  other,"  he  had  meant  correspondence  between  himself 
and  his  fstmily  solicitors  and  his  present  solicitors  in  this  cause, 
written  in  contemplation  or  in  the  course  of  this  suit,  or  with 
reference  to  the  subject  matter  in  dispute,  and  letters  between  his 
mother  and  her  solicitors  with  reference  to  questions  connected 
with  the  matters  in  dispute  in  this  cause,  and  that  all  the  docu- 
ments included  under  this  description  were  of  a  private  and  confi- 
dential nature;  and  he  objected  to  produce  them  because  from 
their  nature  they  were  privileged. 
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The  Defaidant  then  took  out  a  smnmons  for  the  production  of       L.  c. 
the  docoments  as  to  which  protection  was  claimed*    The  Master 
of  the  Bolls,  on  the  11th  of  December,  dismissed  the  summons 
with  costs.  ^'™ 

The  Defendant  appealed.  Moboas. 

Mr.  1^,  Q.C,  and  Mr.  C.  EaU,  for  the  Appellant  :— 

We  say  that  the  affidavits  are  unsatisfactory,  and  are  insufficient 
to  i»otect  these  documents.  In  the  first  place,  the  Plaintiff  speaks 
only  as  to  his  knowledge,  information,  and  belief;  and  that  was 
in  Combe  v.  Corporation  of  London  (1)  held  to  be  insufficient.  It 
is  clear  that  the  Plaintiff  has  not  examined  those  documents,  and 
he  does  not  say  that  he  has  been  adyised  by  any  person  who  has 
done  80 :  AUometf-Oeneral  y.  Corporation  of  London  (2) ;  Boyd  v. 
Tetrie  (3).  It  is  consistent  with  this  affidavit  that  no  one  has 
examined  these  deeds.  The  words  in  PeUe  y.  Sloddart  (4)  were 
stronger.  There  is  no  cross-examination  on  these  affidavits,  and 
those  who  make  them  ought  to  be  bound  to  use  no  doubtful 
expressions. 

[The  LoBD  Chancellob  : — ^Can  a  man  in  such  a  case  say  more 
than  according  to  his  knowledge,  information,  and  belief?] 

Then  as  to  the  correspondence ;  that  which  passed  before  the 
bin  was  filed  must  be  produced :  Paddon  v.  Wineh  (5).  There  is 
no  pietence  for  protecting  that  of  the  predecessors  of  the  Plaintiff: 
JBairibffis  v.  Gathereoh  (6). 

Mr.  Joshua  Williams,  Q.C.,  and  Mr.  Whatdy,  for  the  Plam- 

tiff:— 

It  is  absurd  to  suppose  that  a  gentleman  is  to  read  through  all 
these  documents  and  profess  to  understand  them.  The  Defendant 
refused  to  take  the  affidavit  of  the  solicitors.  How  can  a  man  in 
BQch  a  case  speak  to  more  than  his  knowledge,  information,  and 
beUef? 

(1)  1  Y.  &  C.  Ch!  631;  on  app.  (3)  17  W.  R.  903. 
10  Jnr.  57.  (4)  1  Maa  &  G.  192. 

(2)  2  Mac  &  G.  247.  (6)  Law  Rep.  9  Eq.  666. 

(6)  1  Sim.  (N.S.)  150. 
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L.  0.  Mr.  Fry,  in  reply,  cited  several  of  the  cases  referred  to  in  the 

^     *   '    *  judgment  of  the  Lord  Chancellor. 


1878 

MiNET 

V. 

-MOBGAy. 


Lord  Selbornb,  L.C. : — 

The  questions  which  haye  been  argued  in  this  case  were,  as  I 
thought,  long  since  covered  by  authority,  and  it  has  been  with 
some  surprise  that  I  have  heard  them  revived.  Of  course  I  do 
not  mean  to  say  that  upon  the  terms  of  particular  affidavits  ques- 
tions of  this  sort  may  not  always  be  liable  to  arise ;  but  I  should 
have  thought  that  the  principles  which  govern  them  were  by  this 
time  well  understood,  and  less  liable  to  be  brought  into  contro- 
versy than  from  the  course  of  the  argument  appears  to  be  the  case. 

Taking  the  first  point,  which  relates  to  the  title-deeds,  it  is  said 
that  the  Flaintifif,  who  is  here  in  the  situation  in  which  a  Defen- 
dant ordinarily  is,  having  to  make  discovery,  has  not  sufficiently 
brought  himself  within  that  protection  against  the  production  of 
title-deeds  which  is  given  by  the  Court. 

Now  we  have  nothing  to  do  with  the  question  whether  that  pro- 
tection is  or  is  not  based  on  sound  principles,  but  only  with  the 
question  whether  it  ought  to  be  extended  to  the  documents  in  this 
case.  There  might  perhaps  be  great  reason  for  holding  that  if  a 
man  comes  into  Court  as  a  Plaintiff,  attacking  somebody  else,  he 
ought  to  be  bound  to  disclose  everything  on  which  he  relies  for 
the  purpose  of  his  attack.  But  that  undoubtedly  is  not  the  present 
rule  of  the  Court;  and  the  sole  question  here  is,  whether  the 
Plaintiff  has,  by  the  terms  of  this  affidavit,  sufficiently  claimed  the 
protection  Avhich  the  rules  of  the  Court  give  when  it  is  properly 
claimed. 

Now  in  this  case,  as  far  as  I  can  judge,  there  is  certainly  no 
indication  whatever  of  an  intention  on  the  part  of  the  Plaintiff  to 
fence  with  the  Court,  or  to  evade  giving  the  discovery  which  is  due 
from  him.  So  far  from  that,  I  find  that  this  further  affidavit 
appears  to  have  been  in  a  great  measure  made  for  the  purpose  of 
correcting  any  error  which  the  latitude  of  the  expressions  of  the 
former  affidavit  might  possibly  have  covered.  [His  Lordship  then 
stated  the  substance  of  the  affidavits.]  In  my  judgment  the 
Plaintiff  has  not  only  said  everything  needful  to  entitle  him  to 
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protection,  but  he  has  said  it  with  a  plainness  of  expression  beyond       L.  n. 
that  which  has  been  required  from  Defendants  in  some  of  the 
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cases.  In  BcUan  v.  Corparaiion  of  Liverpool  (1),  Lord  CoUenham,  w^ 
affinning  a  decision  of  the  Yice-Chanoellor  (2),  refused  production  MiwKr 
of  documents  upon  a  statement  much  less  complete  than  that  in  Moboan. 
this  case.  The  yery  argument  which  we  have  heard  here  to-day 
was  urged,  and  is  thus  dealt  with  by  Lord  Oottenham  (3) : — ^  The 
Plaintiff  here  does  not  claim  anything  positiyely  or  affirmatively 
under  the  documents  in  question.  He  only  defends  himself  against 
the  claims  of  the  corporation,  and  suggests  that  the  documents 
eyidencing  their  title  may  aid  his  defence.  How?  By  proying 
his  title  he  says.  But  how  can  those  documents  prove  his  title? 
Only  by  disclosing  some  defect  in  that  of  the  corporation.  The 
description  of  the  documents  is,  that  they  rebut  or  negative  the 
Flaintiff*s  title :  they  are  the  corporation's  title,  and  not  his»  and 
they  are  only  his  negatively,  by  failing  to  prove  that  of  the  cor^ 
poration.  He  rests  on  the  right  which  he  has,  in  conunon  with 
all  mankind,  to  be  exempt  from  dues  and  customs ;  and  he  says, 
'Prove  me  liable,  if  you  can.'  The  corporation  have  certain 
documents  which  they  say,  prove  this  liability.  He  cannot  call 
for  these  documents,  merely  because  they  may,  upon  inspection, 
he  found  not  to  prove  his  liability,  and  so  to  help  him  and  hu^ 
his  adversary,  whose  title  they  are."  The  position  of  the  parties 
was  there  reversed,  and  some  of  Lord  Cotienham*8  expressions 
rekte  to  that  fact,  but  I  apprehend  that  the  principle  is  the 
same. 

However,  I  should  be  very  sorry  to  be  understood  to  mean  that 
it  would  be  safe  for  any  one  to  content  himself  with  saying  what 
was  said  there,  which  was  simply  that  the  documents  related  to 
his  own  title.  There  can  be  no  doubt  that,  according  to  the  present 
practice  of  the  Court,  a  party  is  expected  to  go  further,  and  at 
least  to  say  negatively  that  the  documents  do  not  prove  or  tend 
to  prove  the  title  of  his  adversary. 

Here  the  only  question  is»  whether  that  may,  with  regard  to 
title-deeds  of  this  description,  be  competently  done  by  saying 
that  to  the  best  of  his  knowledge,  information,  and  belief,  they 
do  not    Ho  authority  whatever  has  been  produced  to  shew  that 

(1)  1  My.  &  K  88.  (2)  3  Sim.  i67.  (3)  1  My.  &  K.  92. 
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L.  0^  ^^  it  ever  has  been  held  or  laid  down  that  a  man  may  not' protect  him- 
self by  patting  the  negative  portion  of  his  statement  in  that 
form.  I  find  that  in  Adams  v.  Fisher  (1)  the  form  of  the  denial 
MiNBT  Qf  ^0  relevancy  of  the  documents  to  the  Plaintiflfs  case  was  exactly 
MoBOAv.  the  same  as  in  this  case.  The  Defendant  denied,  according  to  the 
best  of  his  knowledge,  remembrance,  information,  or  belief^  and  it 
does  not  seem  to  have  occurred  to  Lord  Cottenhamf  or  to  any  one 
else,  that  that  was  in8u£5cient  In  PeUe  v.  Stoddart  (2),  belief 
upon  advice,  and  no  more,  was  held  to  be  sufficient,  and  my 
judgment  certainly  is,  that  unless  there  were,  as  in  the  case  d 
Combe  v.  Corporaiion  of  London  (3),  something  which  qualified 
this  statement,  or  shewed  substantial  insufficiency  on  the  &ce  of 
the  affidavit,  an  affidavit  such  as  this  is  sufficient  to  entitle  a  party 
to  the  protection  which  he  asks. 

I  now  pass  to  the  other  branch  of  the  argument.  The  first  of 
these  affidavits  mentioned  certain  correspondence  described  as 
being  a  correspondence  between  the  Plaintiff  and  his  predecessors 
in  title,  and  their  respective  solicitors,  which,  according  to  reason- 
able intendment,  I  think  means  in  their  character  of  solicitors. 
With,  as  it  appears  to  me,  a  scrupulous  spirit  and  purpose,  this 
second  affidavit  corrects  a  merely  verbal  inaccuracy  in  the  descrip- 
tion of  the  correspondence  in  the  first  affidavit. 

The  only  question  is,  whether  the  Plaintiff  has  sufficiently 
claimed  protection  for  these  confidential  letters  (he  says  expressly 
that  they  were  of  a  oonfidential  nature)  which  passed  between 
himself  and  his  mother  and  their  respective  solicitors  with  re- 
ference to  the  subject  matter  in  dispute,  and  with  reference  to  the 
questions  connected  with  the  matters  in  dispute. 

I  think  that  if  this  question  had  arisen  in  the  days  of  Lord  CoUenr 
ham^  it  would  have  better  justified  the  prolonged  argument  than 
at  the  present  time.  There  can  be  no  doubt  that  the  law  of  the 
Court  as  to  this  class  of  cases  did  not  at  once  reach  a  broad  and 
reasonable  footing,  but  reached  it  by  successive  steps,  founded 
upon  that  respect  for  principle  which  usually  leads  the  Court 
aright  The  law  has  now  attained  to  a  footing  which  made  me  a 
little  surprised  to  bear  the  matter  re-opened  now.    The  cases  of 

(1)  3  My.  &  Cr.  526.  (2)  1  Mac.  &  G.  192. 

(3)  1  Y.  &  C.  Ch.  631,  651 ;  on  app,  10  Jur.  67. 
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BoUan  y.  Corporation  of  Liverpool  (1)  and  Hughes  y.  Biddvlph  (2)       k  o. 
were  snppoeed  to  have  laid  down  a  narrower  rale,  namely,  that  *"^^  J«^« 
the  commanicationB  must  have  been  in  anticipation  of  the  particular       i^ 
litigation.  But  I  cannot  see  that  anything  was  there  said  tending      Mznet 
to  the  establishment  of  the  narrower  rule,  though  reference  was     Moboait. 
made  to  some  earlier  cases,  supposed  to  be  authorities  for  the 
doctrine  that  cases  laid  before  counsel  for  their  opinions  must  be 
produced,  though  the  opinions  might  not  be.    There  is,  however, 
no  doubt  that  in  those  cases,  and  in  some  others  of  about  the 
same  date,  the  doctrine  of  protection   was  expressed  in  terms 
which,  though  not  deciding  the  point,  had  a  tendency  to  narrow 
the  doctrine  very  much  in  the  way  in  which  the  argument  offered 
to  us  to  day  would  tend  to  narrow  it.    Bat  they  were  followed  by 
11  case  before  Lord  Cottenham  himself,  in  which,  though  he  had  no 
occasion  to  give  a  larger  extension  to  the  doctrine,  yet  he  stated 
the  principle  in  a  manner  which  would  plainly  justify  such  exten- 
sion.    I  mean  the  case  of  Niae  v.  Northern  and  Eastern  Bail- 
wxy  Company  (3),  where  Lord  Cottenham,  referring  to  Solton  v. 
Corporation  of  Liverpool,  stated  what  he  considered  to  be  the 
true  principle  on  which  that  case  proceeded.    Lord  Cottenham 
there  said :  ^  The  trae  principle  on  which  that  case  proceeds  is, 
that  parties  are  to  be  at  liberty  to  communicate  with  their  profes- 
sional advisers  with  respect  to  matters  which  become  the  subject 
of  litigation,  without  restriction,  and  without  the  liability  of  being 
afterwards  called  upon  to  produce  or  discover  what  they  shall  so 
have  communicated.     Whether  a  bill  is  or  is  not  actually  filed  at 
the  time,  is  to  my  mind  a  matter  of  perfect  indifference.    It  is  not 
pretended  that  a  solicitor  can  be  compelled  to  answer  as  to  what 
his  client  told  him  with  reference  to  an  expected  contest;  and  can 
it  make  any  difference  in  principle,  whether  what  passes  between 
them  is  communicated  by  word  of  mouth  or  in  the  form  of  a  case 
stated  for  advice  ?  "   Then  followed  Herring  v.  Cldbery  (4),  in  which 
Lord  Lyndhurst  stated  the  principle  in  terms  which  were  repeated 
by  Lord  Justice  Knight  Bruce  in  the  case  of  Pearse  v.  Pearee  (5). 
Then  followed  Lord  Waleingham  v.  Qoodricke  (6),  and  it  is  evident 

(1)  1  My.  &  K,  8a  (4)  1  Ph.  91. 

(2)  4  RiU6. 190.  (o)  1  De  G.&  Sm.  12, 

(3)  3  My.  &  Cr.  355,  367.  (6)  3  Hare,  122. 
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X  L.  0.  that  the  very  learned  and  accurate  Judge,  Sir  Jamea  Wiffram,  who 
decided  it,  felt  himself  embarrassed  by  the  conflicting  state  of  dido, 
and  perhaps  authority,  which  he  found  in  existence,  and,  yielding 
to  what  he  thought  was  the  preponderance  of  authority,  he  limited 
Morgan,  the  protection  much  more  than  he  would  have  done  if  he  had 
proceeded  on  what  was  his  view  of  the  sound  principle.  That  case, 
therefore,  without  any  disrespect  to  the  learned  Judge  who  decided 
it,  may  well  be  regarded  as  one  which  will  not  bind,  unless  sub- 
sequent authorities  are  found  to  have  failed  equally  to  emancipate 
the  Court  from  the  supposed  fetters  of  earlier  dicta,  or  earlier 
cases.  But  in  Pearse  v.  Pearse  (1)  a  great  stride  was  made  towards 
the  emancipation  of  the  Court  from  any  limits  inconsistent  with 
the  just  extension  and  application  of  the  principle.  The  Vice- 
chancellor  Knight  Bruce,  in  one  of  the  ablest  judgments  of 
one  of  the  ablest  Judges  who  ever  sat  in  this  Court,  examined 
the  case  of  Badcliffe  v.  Furman  (2),  and  said  that  the  notion 
that  the  House  of  Lords  had  established  any  such  principle  of 
limitation  was  really  ill-founded;  and  what  is  more  important, 
he  practically  overruled  the  distinction  by  what  he  did  in  that 
case. 

It  is  said  that  in  Manner  v.  Dioi  (3)  the  Vice-chancellor  Wood 
did  not  go  the  whole  length  of  Pearse  v.  Pearse.  I  confess  I  do 
not  perceive  any  ground  for  supposing  that  he  differed  from  any- 
thing that  was  said  in  Pearse  v.  Pearse.  But  there  is  a  later 
authority  by  that  most  accurate  and  learned  Judge,  Sir  B.  T. 
KindersUtf — Lawrence  y.  Campbell  (4) — which  contains  a  statement 
of  the  Vice-Chancellor's  view  of  the  principle  and  also  of  the  nde 
which  in  1859  had  come  to  be  well  settled  and  established  in  this 
Court  on  the  foundation  of  that  principle.  He  says :  ^'  It  is  not 
now  necessary,  as  it  formerly  was,  for  the  purpose  of  obtaining  pro- 
duction, that  the  communications  should  be  made  either  during  or 
relating  to  an  actual  or  even  to  an  expected  litigation.  It  is  saf- 
ficient  if  they  pass  as  professional  commumications  in  a  professional 
capacity."  I  can  only  say  that  I  entirely  agree  with  the  views 
both  of  the  principle  and  of  its  proper  extension  taken  in  these 
later  authorities.    It  seems  to  me  that,  according  to  the  fair  in- 

(1)  1  De  G.  &  Sm.  12.  *        (3)  1  K.  &  J.  451.' 

(2)  2  Bro.  P.  C.  614.  (4)  4  Drew.  485,  490. 
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construction  of  the  language  of  this  aflSdavit,  it       L.  o. 
ng  the  present  case  within  them.  *°^  ^  '^*  ^^* 

the  Master  of  the  Bolls  is,  therefore,  correct  on 
:his  appeal  motion  must  be  dismissed  with  cost& 
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LJ.:— 
16  opinion. 

3  Plaintiff:  Messrs.  Home  &  Hunter. 
e  Defendant :  Messrs.  Carlisle  (&  OrdelL 


MlVET 

V, 

MOBOAN. 


KEMP  V.  TUCKEB. 

[1872    K.    65.] 
H  to  restrain  Action  ai  Law-^Oood  Defence  at  Law. 

>  restrain  an  action  at  law  the  statements  were  as  follows : — 
windii^-ap  of  a  joint-stock  company  a  sum  of  £600  was 
efendant  as  compensation  for  his  loss  of  salary  as  secretary 
The  Defendant  was  at  that  time  indebted  to  the  company 
khan  £600,  and  the  Plaintiff,  who  was  the  liquidator  of  the 
ngly  wrote  to  the  Defendant  informing  him  of  the  award, 
;>  pay  the  balance  due  from  him  after  setting  off  the  £500 
3  Defendant  brought  an  action  against  the  Plaintiff,  seeking 
iFBonally  liable  for  the  sum  of  £500,  as  money  had  and 
Defendant's  use.  The  bill  prayed  a  declaration  that  the 
ot  entitled  to  the  payment  of  the  £500  without  settling  the 
n  to  the  company^  and  that  the  action  might  be  restrained, 
smurred  for  want  of  equity : — 

;  the  decision  of  Malins,  V.C),  that  as  the  bill  disclosed  a 
iw  to  the  Defendant's  action  there  was  no  ground  for  relief 
e  demurrer  was  allowed. 

peal  from  a  decision  of  Yiee-Chancellor  MaUm, 
irrer  to  the  bill  which  was  filed  by  Charles  FUch 
ant,  against  Stephen  Tucker. 
the  following  allegations: — By  an  agreement 
ween  the  London^  Birmingham,  and  South  Staf- 
id  the  European  Bank,  on  the  13th  of  February, 
27  1       * 
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^0.       1865,  the  Birmingham  Batik  agreed  to  transfer  its  business  to  the 

European  Bank  upon  certain  terms  therein  menti(med»  ineludiDg  a 

^^^        provision  that  the  Birmingham  Bank  was  to  be  wound  np  Tolnn- 

y^         tarily ;  that  the  Plaintiff  was  to  be  the  official  liquidator,  and  tiie 

TuoKZR.     assets  were  to  be  got  in  under  the  liquidation  and  applied  to  the 

purposes  specified  in  the  agreement,  one  of  which  was  to  the 

following  effect :  "  That  £6000  be  paid  to  the  directors  of  the 

Birmingham  Bank^  to  be  applied  by  them  in  payment  of  gnch 

compensation  to  such  officers  of  the  company  as  they  may  think 

proper,  and  otherwise  towards  the  expenses  of  and  incident  to  the 

arrangement.'* 

By  a  special  resolution,  passed  by  the  shareholders  of  the  jBtr- 

•  mingham  Bank  in  March,  1865,  it  was  resolved  that  the  agreement 
for  transfer  of  their  business  to  the  European  Bank  should  be 
adopted,  and  that  the  Birmingham  Sank  should  be  wound  up 
voluntarily,  and  the  Plaintiff  was  appointed  liquidator. 

The  Defendant  was,  at  the  date  of  this  agreement,  secretary  of 
the  Birmingham  Bank,  and  in  the  month  of  October,  1865,  the 
directors  awarded  the  sum  of  £500  as  the  sum  payable  by  the 
Birmingham  Bank  to  the  Defendant  for  his  services  as  secretarj, 
and  as  compensation  for  the  loss  of  his  situation. 

Had  the  Defendant  not  been  indebted  to  the  bank,  the  Plaintifi) 
as  liquidator  of  the  bank,  would  have  paid  him  out  of  the  assets 
of  the  bank  the  sum  of  £500  so  awarded,  but  it  appeared  that  the 
Defendant  was  indebted  to  the  bank,  upon  his  account  with  the 
bank,  in  the  sum  of  £1543  8s.  2d.,  and  in  consequence  the  Plaintiff 
wrote  to  the  Defendant,  on  the  26th  of  October,  1865,  the  follow- 

•  ing  letter  :— 

"Dear  Sir, — The  committee  of  directors  of  the  London,  Bir- 
mingham, and  South  Staffordshire  Bank,  after  mature  consideration, 
have  decided  on  awarding  you  the  sum  of  £500  in  settlement  of 
any  claim  you  may  have  in  respect  of  salary  and  compensation. 
This  matt^  being  now  arranged,  I  beg  to  enclose  the  accoont  of 
the  bank  against  you,  shewing  a  balance  due  by  you  of  £1543  8s.  ii^ 
against  which  the  bank  holds  cash  and  shares  of  the  estimated 
value  of  £750,  The  last  two  shares  have  not  been  transfinred.  I 
shall  therefore  be  obliged  if  you  will  sign  the  encloeed  traiisferand 
return  it  to  me.    It  will  now  be  convenient  that  you  snould  make 
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Lon  for  the  payment  of  the  balance,  and  I  shall  be       L.  c. 
om  you  on  this  subject  without  delay.  »n     .  .    . 

«  Yours  faithfully, 

"  a  F.  Kemp,  Liquidator." 

Lhe  balance  of  £1513  8d.  2d.  had  been  paid  by  the 
:  did  he  take  any  steps  to  recover  the  £500  until 
ment  of  the  action  after  mentioned. 
'  £500  so  awarded  to  the  Defendant  was  intended 
rs  to  be  paid  by  the  Plaintiff  only  as  liquidator  of 
the  Plaintiff  had  no  right  or  authority  to  pay  such 
>ject  to  the  payment  by  the  Defendant  of  the  money 
>  the  bank.  The  Defendant,  however,  alleged  that 
wsls  bound  to  pay  over  the  £500  to  him  out  of  the 
by  the  Plaintiff  as  liquidator,  irrespective  of  any 
by  the  Defendant  to  the  bank,  and  he  had  com- 
lion  in  the  C!ourt  of  Exchequer  against  the  Plaintiff 
ecover  the  said  si;m  and  interest, 
s  issued  by  the  Defendant  in  this  action  on  the  25th 
n,  but  no  further  proceedings  therein  were  taken  by 
24th  of  October,  1872,  when  he  delivered  the  deda- 
)  action  the  Defendant  claimed  against  the  Plaintiff 
.  and  received  to  the  use  of  the  Defendant,  but  the 
j  sense  received  any  such  money,  except  so  £Eir  as 
in  his  hands  or  under  his  control  belonging  to  the 
ttor,  out  of  which  the  £500  would  have  been  payable 
lant,  subject  to  a  set-off  in  respect  of  the  moneys 
Defendant  to  the  bank,  and  such  last-mentioned 
in  fact  in  excess  of  the  sum  awarded  to  the  Defen- 
iras  payable  to  him. 

h  of  June,  1872,  the  Birmingham  Bank  and  the 
anted  a  Petition  to  this  Court,  praying  that  the 
ight  be  continued  subject  to  the  supervision  of  the 
\  Petition  was  still  pending. 

(ged  that  any  claim  which  the  Defendant  had  against 
le  Plaintiff  as  liquidator,  ought  to  be  made  in  the 
id  not  otherwise,  and  that  the  Defendant ,  had  no 
the  Plaintiff  personally,  but  only  in  his  character  of 
2  72  1 
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liquidator.  The  bill  prayed  a  declaration  that  the  Defendant  was 
not  entitled  to  the  £500  awarded  as  compenfiation  to  him,  except 
subject  to  the  payment  by  him  of  all  moneys  due  and  owing  by 
him  to  the  bank,  and  that  the  Defendant  might  be  restrained 
from  further  prosecuting  the  action  commenced  against  the  Plain- 
tiff to  recover  the  sum  awarded  as  compensation  to  him,  and  from 
commencing  any  other  action  against  the  Plaintiff  for  ^e  like 
purpose. 

To  this  bill  the  Defendant  put  in  a  general  demurrer  for  want 
of  equity.    The  Vice-Chancellor  overruled  the  demurrer  (1). 

•   Mr.  flemmtti^,  for  the  Appellant  :-^ 

If  the  statements  in  the  biH  are  correct,  and  the  Plaintiff 
received  the  money  in  his  ofiScial  capacity  as  liquidator  only,  the 

fore,  Tucker  thinks  fit  to  go  on  with 
his  action,  I  could  restnin  him  from 
proceeding  with  it  a^unBt  Kemp  u  a 
public  officer. 

His  proper  course  was  to  bave  filed 
an  affidavit  and  put  forth  such  excoies 
as  be  might  thibk  fit ;  but  uistead  of 
ihlkt  be  files  a  demuiTer»  and  his  counsel 
admits  that  the  object  of  the  action  is 
to  make  Kemp  liable  for  what  he  was 
not>  personally  liable  for.    I  admit  tiiat 
where  there  is  an  Bctibn  oommenced  at 
law,  and  there  is  a  good  defence  at  law, 
it  is  not  right  to  stop  the  action ;  but 
here,  where  I  see  that  Kemp  has  been 
acting  in  hk  officSal  oaptoity,  it  is  not 
justifiable  that  he  should  be  sued  per- 
sonally.   If  he  had  been  sued  in  his 
official  capacity  there  might  have  been 
some  ground  for  the  action ;  but  Ikteker 
does  not  do  that.    It  appears  to  me  to 
be  a  clear  case  for  allowing  the  set-off 
to  be  made  of  the  £500  against  the  debt 
due  to  the  bank,  and  it  is  as  clear  a  case 
for  overruling  the  demurrer  as  can  pos- 
sibly be.    I  shall  shew  my  sense  of  the 
impropriety  of  the  course  taken  by  the 
Defendant  in  overruling  the  demurrer 
with  costs,  as  I  consider  it  a  dishonest 
proceeding  on  the  part  of  Tucker. 


(1)  1878.  Jan.  13. 

Sib  IU  Malins,  Y.C,  after  shortly 
stating  the  allegations  in  the  bill,  con- 
tinued : — 

Under  these  circumstances  the  De- 
fendant, being  in  possession  of  that  letter 
of  October,  1865,  brings  an  action  on 
the  24th  of  October,  1871,  one  day 
within  the  six  years,  at  which  period  he 
would  have  been  barred  by  the  statute, 
and  then  takes  no  further  step  in  the 
action  for  another  year,  that  is,  till  the 
24th  of  October,  1872,  when  he  delivers 
his  declaration  claiming  against  Kemp 
as  for  money  bad  and  received  to  the 
use  of  the  Defendant  A  course  n^ore 
unbecoming  could  not  be  conceived  by 
any  man  than  bringing  this  action,  en- 
deavouring to  fis  a  personal  liability 
upon  Kempp  when  he  was  acting  only 
in  his  public  capacity  as  an  officer  of 
the  company.  He  is  not  sued  as  liqui- 
dator, but  to  make  him  personally 
liable. 

It  is  clear,  on  this  demurrer,  that  I 
cannot  disregard  the  circumstance  which 
is  stated  in  the  bill,  that  a  petition  for 
continuing  the  winding-up  under  super- 
vision has  been  presented.    If,  there- 
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Plaintiff  has  a  good  defence  at  law,  which  he  can  raise  on  the  plea      ^L.  G. 

of  non  assumpsit,  and  he  has  no  ground  for  asking  this  Court  to 

stop  the  action.    The  more  groundless  the  action  is  the  less  reason 

is  there  for  removing  it  from  the  jurisdiction^  of  a  Court  of  Law       ^"^ 

which  is  perfectly  competent  to  do  jostice.  Tuosni. 

Mr.  OJasse,  Q.C.,  and  Mr.  Maiihw,  for  the  Plaintiff:— 

The  Plaintiff  is  desirous  of  pleading  a  set-off,  aud  we  cannot  do 
that  in  the  action,  because  the  action  is  against  him  personally, 
and  the  debt  from  Tucker  is  due  to  the  company.  The  company 
is  now  in  liquidation,  and  the  rights  of  the  parties  can  be  better 
determined  in  the  winding-up  than  in  an  action  at  law. 

Lord  Selbobne,  L.C. : — 

The  bill  in  this  case  seeks  to  restrain  an  action  at  law,  which 
according  to  the  statements  in  the  bill  is  frivolous  and  groundless. 
I  feel  bound  to  say  the  bill  seems  to  me  equally  groundless. 
Either  there  was  a  personal  liability  in  the  Defendant  at  law  or 
there  was  not.  The  bill  aays  there  was  not ;  if  so,  the  Plaintiff 
bas  a  perfectly  good  defence  at  law,  and  he  has  no  reason  to  come 
to  this  Court  Whatever  other  reasons  the  Plaintiff  may  have  for 
bringing  the  matter  before  a  Court  of  Equity  we  can  only  attend 
to  those  iriiioh  are  stated  in  the  bill.  The  demurrer  must  be 
aUowed. 

Sib  6.  Mkt.tjhh,  L.  J. : — 

I  am  of  the  same  opinion.  The  Yioe-Chancellor  appears  to 
have  been  unduly  afraid  that  the  Court  of  Law  would  not  do  justice 
in  this  matter.  If  the  iiEM^ts  are  correctly  stated  in  the  bill,  there 
is  no  doubt  that  a  Court  of  Law  is  fully  competent  to  deal  with  the 
case,  and  wiU  do  full  justice  to  the  partiesL 

Solicitors  for  the  Defendant :  Messrs.  Bdl  dt  Crowder. 
Solicitors  for  the  Plaintiff:  Messrs.  Taylor,  Mann,  Jt  Taylor. 


FA.  21 ; 
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1873  Bankruptcy — Alien  Non-irader — Jurisdiction — Act  of  Bankruptcy — Defeating 

and  Delaying  Crtditors-^Bankruptcy  Act,  1869,  «.  6. 

An  alien  non-trader  domiciled  abroad,  vrho  contracts  debts  in  England,  k 
liable  to  be  made  a  bankrupt  under  tbe  Bankruptcy  Ad,  1869,  if  be  commits 
an  act  of  bankruptcy  in  England,  althougb  he  may  have  left  England  beibre 
the  petition  for  adjudication  is  presented.  But  he  cannot  be  made  a  bank- 
rupt upon  an  alleged  act  of  bankruptcy  committed  abroad. 

A  non-trader,  a  subject  of,  and  domiciled  in,  Portugal,  contracted  a  debt  in 
England,  where  he  was  temporarily  resident.  The  creditor  serred  him 
while  in  England  with  a  writ  issuing  out  of  the  Ck)nrt  of  Exchequer.  The 
alien  entered  an  appearance  to  the  writ,  and  left  England  for  Portugal  tbe 
next  day,  alleging  as  his  reason  for  doing  so  that  he  had  been  disappointed  of 
some  money  which  he  expected,  and  could  not  pay  his  way  in  EnghnuL 
He  afterwards  said  that  he  had  left  England  in  consequence  of  being  serred 
with  the  writ : — 

Hdd,  that  there  was  no  sufficient  eyidence  that  he  left  England  in  order  to 
defeat  and  delay  his  creditors,  and  that  no  act  of  bankruptcy  had  been  com- 
mitted. 

Although,  in  the  case  of  a  domiciled  Englishman,  tbe  fact  of  his  learing 
England  after  service  of  a  writ  and  so  escaping  a  debtor^s  Bnmmons  would 
afford  a  strong  presumption  that  he  intended  to  defeat  and  delay  his  creditocs, 
yet  the  same  presumption  does  not  apply  to  a  foreigner  who  is  returning  to 
his  own  country. 

X  HIS  wa8  an  appeal  from  an  order  of  Mr.  Registrar  EadiU,  sittbg 
for  the  Chief  Judge  in  Bankruptcy,  by  which  the  Appellant^ 
Francesco  Jose  Cortes  Crispin,  was  adjudicated  bankrupt. 

The  Appellant  was  a  Portuguese  subject,  and  had  his  domicil 
in  Portugal.  He  had  for  several  years  been  prosecuting  a  suit  in 
the  Court  of  Chancery  in  England,  against  Dr.  Cvmano  and  others, 
in  which  he  sought  to  recover  a  sum  of  about  £50,000  consols, 
which  was  part  of  his  father's  estate,  and  during  those  years  he 
had  several  times  come  to  England  and  resided  there  for  some 
months  at  a  time.  He  borrowed  large  sums  of  money  on  tbe 
security  of  his  expectations,  partly  in  Portugal  and  partly  in  Eng- 
land;  and,  among  others,  he  borrowed  £236  148.  6d  from  the 
petitioning  creditor,  Jose  Carlos  Mandd  Ferreira.  Of  this  som 
£100  was  advanced  in  Lisbon,  and  the  rest  in  various  small  sums 
in  London,  in  the  year  1868.    On  each  occasion  the  Appellant 
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when  translated  was  as  follows : —  ,««« 
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''I  leceiTed  from  my  most  excellent  friend,  the  most  excellent     Ezparu 
Senhor  J.  C.  M.  Ferreira,  the  sum  of  £50  sterling,  which  the  saipe     C«"™^- 
most  excellent  friend  had  the  goodness  to  lend  me  on  this  occasion     CBxapni. 
for  expenses  of  my  suit  in  London,  which  I  received  to  repay       ~^ 
to  him  as  soon  as  I  shall  be  able,  and  may  have  received  the 
fortane  of  my  father,  Senhor  Emrtque  CrUpin,  whether  I  may 
receive  it  in  London  or  in  Portugal^  and  which  sum  shall  earn  its 
competent  interest  until  its  reimbursement;  and  in  case  of  my 
default,  for  any  unexpected  circumstance,  my  heirs  are  to  pay  the 
same.    And  for  having  received  the  said  sum  I  .passed  the  present 
receipt  this  day.    London^  January  13, 1868." 

The  others  were  in  a  similar  form. 

In  November,  1871,  the  Appellant  came  to  JEnfftdnd,  and  brought 
with  him  a  deed  of  compromise  which  had  been  entered  into  in 
Portuffcd  between  him  and  Dr.  Cumano,  and  which  had  been ' 
approved  by  the  Portuguese  C!ourt  at  Faro,  under  which  he  was 
to  receive  £40,591 10s.  2d.  The  Appellant  claimed  that  this  sum 
should  be  at  once  paid  to  him  by  Dr.  Ctmano  out  of  the  sum  of 
consols,  but  Dr.  Cumano  insisted  that  a  sufficient  sum  in  consols 
to  pay  the  £40,591  10«.  2d.  should  be  transferred  into  the  Court 
of  Chancery,  on  the  ground  that  the  claims  of  certain  persons  in 
Portugal  had  not  been  got  rid  of  by  the  compromise,  and  that 
creditors  of  the  Appellant,  to  the  amount  of  £25,000,  had  given 
notice  to  him  that  they  had  claims  on  the  fund. 

On  the  29th  of  November,  1871,  the  petitioning  creditor  sued 
out  a  writ  in  the  Court  of  Exchequer  against  the  Appellant,  to 
recover  the  money  which  he  had  lent  to  him,  which  writ  was 
served  on  the  Appellant  on  the  13th  of  February,  1872,  at  an 
hotel  in  Qlcmhouse  Street,  where  he  was  staying.  On  the  next  day 
the  Appellant  left  London  for  the  continent,  and  went  via  Madrid 
to  Portuged,  and  had  never  since  returned  to  England. 

The  petition  for  adjudication  was  presented  on  the  9th  of 
March,  1872,  and  was  served  on  the  Appellant  in  Lisbon.  After 
several  a^umments  he  was  adjudicated  bankrupt  on  the  11th  of 
December  following. 
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L.  0.  ^^  On  the  question  of  the  object  of  the  Appellant  in  leaying  EfUf- 
land  immediately  after  the  writ  had  been  served  on  him,  the  most 
material  eyidence  consisted  of  declarations  by  the  Appellant  to  his 
^P^^  landlady^  Mrs.  SaUes,  and  to Eenrique  Carlos  Ferreira^  the  brotber 
Tn  r§  of  the  petitioning  creditor.  To  tlie  former  he  stated  that  his 
reason  for  going  was  that  he  had  no  money  to  pay  his  expenses, 
and  that  the  only  thing  he  feared  was  that  he  could  not  pay  his 
way.  But  the  brother  of  the  Petitioner  stated  that  he  met  ihe 
Appellant  at  Madrid  on  his  way  to  Portuffol,  and  that  he  then  said 
that  he  had  left  London  in  consequence  of  being  served  with  the 
writ 

Mr.  De  Oea^,  Q.C.,  and  Mr.  Brouffh,  for  the  Appellant : — 

The  Court  had  no  jurisdiction  to  adjudicate  the  Appellant  a 
bankrupt  He  is  a  Portuguese  subject,  domiciled  in  Fortugaly  never 
had  a  place  of  business  in  Bnghndy  and  had  left  England  before 
the  Petition  was  presented.  The  word  ^debtor''  in  the  Bank^ 
ruptey  Act,  1869,  must  have  some  limitation.  It  must  mean  one 
who  is  in  some  sense  an  English  subject  If  a  foreigner  is  doioi- 
ciled  in  England,  or  has  a  place  of  business  herei  he  would  be 
subject  to  the  English  law  of  bankruptcy.  He  must  be  subject  to 
English  law  at  the  time  when  the  proceedings  in  bankruptcy  are 
commenced.  There  is  no  authority  to  shew  that  a  foreigner  wba 
comes  to  England  for  a  temporary  purpose  and  contracts  a  debt 
here,  and  then  returns  to  his  own  country,  can  be  made  a  bankrupt 
in  England,  and  be  compelled  to  distribute  his  property  according 
to  our  laws.  It  would  be  an  undue  interference  with  the  laws  of 
other  countries:  8(ortf$  Conflict  of  Laws  (1);  Coohney  v.  Ander- 
son  (2).  Although  that  case  was  overruled  by  Drummond  v. 
Drummond  (3),  the  principle  on  which  it  was  decided  was  not 
disputed.    Ex  parte  O'LogJUen  (4)  illustrates  the  same  principle. 

In  the  second  place,  there  was  no  act  of  bankruptcy.  The 
Appellant  appeared  to  the  writ  when  it  was  served  pn  him^  and 
the  creditor  might  have  pursued  his  remedy  against  his  property 
in  this  coanfry.  His  object  in  leaving  the  country  was  not  to 
defeat  his  creditois;  the  reason  is  stated  in  the  a£Sdavit  of  bis 

(1)  Sect^  539.  (8)  Law  Bep.  2  Clu  32. 

(2)  1  D.  J.  &  S,  365.  (4)  Ibid.  6  Ch.  400. 
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laadkdy — immdj,  that  he  eonld  not  liye  here  without  getting     ^L.  a 
intodebk  It  would  be  T617  hard  on  a  foreigner,  temporarily  readeat 
in  EHglamd,  if  his  return  to  his  own  oonntiy,  and  continued  red- 
denee  there,  were  to  be  oonniered  to  be  acts  of  bankruptcy.  ^SaSa. 

In  the  flmd  phwae,  there  was  no  debt.    The  receipts  shew  that       At* 
tike  money  waa  bornmed  on  the  tenns  of  its  repayment  being  post- 
poeed  till  the  nnoney  in  Ghanoeiy  was  realized.    There  must  be  a 
pieaeiit  debt  in  order  to  support  a  petition  in  bankruptcy :  Ex  parte 
mmt{l). 

Ht.  BoQBbmrgh,  Q.G,  and  Mr.  Bagf^,  for  the  trustee:— 

Prerionaly  to  the  JBamkruptof  Ad^  1869,iwe^era  who  were 
traders  were  expressly  made  subject  to  the  bankrupt  laws :  JSodb- 
fwp<£««C%fiio/f(Za<Jo»ild;i849,s.277;  and  it  made  no  differenoe 
that  they  resided  abroad,  provided  the  debt  was  contracted  in  this 
country:  AHm  y.  Canmm  (2);  Ex  parte  Smith  (3) ;  Alexaiukr  ▼. 
Va^Jkm  (4);  WiBiamB  y.  Nunn  (5).  It  is  reasonable  that 
foreigners  should  be  subject  to  the  bankrupt  laws.  They  are 
amenable  to  the  ordinary  process  for  recovering  a  debt,  and  their 
goods  in  JSnglaikd  may  be  seised.  Bankruptcy  is  only  another 
method  of  doing  the  same  thing,  so  as  to  divide  the  property 
equitably  among  die  creditors;  there  can  be  no  difference  in 
principle  between  the  two  processes.  It  is  clear  that  the  Bank- 
f^tpteg  Aety  1869,  contemplates  foreigners  being  subject  to  it. 
The  8th  aecticm  speaks  <^  the  debtor  making  an  assignment  ''in 
Etigland  or  elsewhere"  of  his  property.  Therefore^  if  a  Portuguese 
subject,  being  in  Fortugal^  assigns  prc^erty  in  Englcmi^  it  is  an 
set  of  bankruptcy. 

In  the  present  case  the  bankrupt  was  actually  in  England,  and 
amenable  to  our  laws,  when  the  act  of  bankruptcy  was  committed. 
It  is  immaterial  that  he  was  abroad  when  the  Petition  was  pre- 
sented, for  the  bankruptcy  commences  with  the  act  of  bankruptcy. 
Supposrag  that  a  debtor  s  summons  had  been  served  on  him,  and 
he  had  then  left  England,  would  it  be  contended  that  he  could  not 
have  been  made  bankrupt  on  that  debtor  s  summons  ? 

(1)  Law  Bepu  13  £q.  309.  (3)  Cited  in  Oowp.  402. 

(2)  4  &  ft  A.  4ia  (4)  Cowp.  39a 

(5)  1  Twrnt  270. 
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and  L.^.  M.      ^^^  ^^^  ^^  ^  ^^^  ^^^^  ^^  ^^  ^  bankraptcj  was  committed. 

^g^       His  own  admission  to  the  brother  of  the  petitioning  creditor 

^^j^     shews  that  he  left  Engbmi  to  defeat  his  creditors.    The  fond  in 

CBispor.     the  Oonrt  of  Ohancery  conid  not  be  got  ont  without  the  assistance 

inre       q(  the  Appellant,  which  he  refused  to  ^ve.    Conseqnenily,  the 

—       creditor  could  not  get  any  satisfiiction  by  enforcing  the  writ  at 

common  law ;  bat  if  the  Appellant  had  been  made  l>ankmpt^  his 

trastee  wonld  have  been  able  to  get  possession  of  the  fand  for  the 

benefit  of  the  creditors.    The  Appellant  attempted  to  defeat  this 

object  by  leaving  the  country,  so  that  a  debtor's  summons  conld  not 

be  served  on  him ;  andj  his  continued  residence  abroad  has  been 

with  a  similar  intent     The  debt  of  the  petftioning  creditor  was 

sufficient    The  receipts  were  Mknowledgments  of  a  present  debt 

with  a  security  on  the  property  when  realized. 

Mr.  Jk  QeXy  in  reply. 


March  14.  Sir  6.  Msllish,  LJ.p  delivered  the  judgment  of 
the  Court  as  follows : — 

This  was  an  appeal  from  an  order  of  Mr.  Registrar  HasUUy  bf 
which  the  Appellant^  FraoMsesco  Jose  Caries  Ortspin,  was  adjodi- 
caied*  a  bankrupt  Three  objections  were  made  to  the  order  of 
adjudication*  1.  That  tiie  Oonrt  of  Bankruptcy  had  no  juris- 
diction to  adjudicate  the  A|>pellant  a  bankrupt  2.  That  there 
was  no  sufficient  proof  of  an  act  of  bankruptcy.  3.  That  theie 
was  no  sufficient  jMof  of  the  petitioning  creditor's  debt  [His 
Lordship  then  stated  the  facts  narrated  above,  and  continued  >-] 
It  was  contended  by  the  Respondent  tibat  the  Appellant  was 
purposely  delaying  applying  to  the  Oourt  of  Chancery  for  the 
money  in  order  to  defeat  his  creditors ;  but  we  do  not  think  this 
charge  is  proved  by  the  evidence.  Two  acts  of  bankruptcy  were 
relied  on :  first,  that  the  Appellant  departed  out  of  England  with 
intent  to  defeat  and  delay  his  creditors ;  the  other,  that  being  out 
of  England^  he  remained  out  of  Enffland  with  the  like  intent 

The  first  question  to  be  considered  is,  had  the  Court  jurisdiction 
to  adjudicate  the  Appellant  a  bankrupt  ?  ^  And  this  depends  upon 
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landlady — namely,  that  he  eould  not  live  here  without  getting       L.  a 
into  debt  It  would  be  very  hard  on  a  foreigner,  temporarily  resident 
m  Englandf  if  his  return  to  his  own  country^  and  continued  resi- 
dence there,  were  to  be  considered  to  be  acts  of  bankruptcy.  Csmm. 
In  the  third  place,  there  was  no  debt.    The  receipts  shew  that       in  re 
&e  money  waa  borrowed  on  the  terms  of  its  repayment  being  post- 
poned till  the  money  in  Ohancery  was  realized.    There  must  be  a 
preset  debt  in  order  to  support  a  petition  in  bankruptcy :  Ex  parte 

Xr.  SogAurffh,  Q.CL,  and  Mr.  Bagley,  for  the  trustee  :t- 

Pievionsly  to  tjhe  Jdanfcr^ptey  vlrf-qf  1869,  .fi^reignem^wbo  were 
traders  were  expressly  made  subject  to  the  bankrupt  laws :  Bank^ 
ngrf  Law  Qmsdidaiion  Ad,  1849,  s.  277 ;  and  it  made  no  difference 
that  they  resided  abroad,  provided  the  debt  was  contracted  in  this 
country :  JJlen  y.  Cannon  (2) ;  Ex  parts  Smith  (3) ;  Alexander  v. 
Taughan  (4);  Williams  y.  Nunn  (5).  It  is  reasonable  that 
foreigners  should  be  subject  to  the  bankrupt  laws.  They  are 
amenable  to  the  ordinary  process  for  recovering  a  debt,  and  their 
goods  in  England  may  be  seized.  Bankruptcy  is  only  another 
method  of  doing  the  same  thing,  so  as  to  divide  the  property 
equitably  among  the  creditors;  there  can  be  no  difference  in 
prind}^  between  the  two  processes.  It  is  clear  that  the  Bank- 
fitptejf  Act,  1869,  contemplates  foreigners  being  subject  to  it. 
The  6th  section  speaks  of  the  debtor  making  an  assignment  **  in 
Engfand  or  elsewhere  **  of  his  property.  Therefore,  if  a  Portuguese 
subject^  being  in  Porlugalf  assigns  property  in  England,  it  is  an 
act  of  bankruptcy. 

In  the  present  case  the  bankrupt  was  actually  in  England,  and 
amenable  to  our  laws,  when  the  act  of  bankruptcy  was  committed. 
It  is  immaterial  that  he  was  abroad  when  the  Petition  was  pre- 
sented, for  the  bankruptcy  conmiences  with  the  act  of  bankruptcy. 
Sapposing  that  a  debtor  s  summons  had  been  served  on  him,  and 
he  had  then  left  England,  would  it  be  contended  that  he  could  not 
have  been  made  bankrupt  on  that  debtor's  summons? 

(1)  Law  Rep.  13  Eq.  309.  (3)  Cited  in  Cowp.  402. 

(2)  4  E  ft  A.  4ia  (4)  Cowp.  398. 

(5)  1  Taunt  270. 
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and  L.^.  M,      ^^^  ^^^  *^*  ^  *^  ^^^®  an  act  of  bankraptcy  Mms  committed. 

jg^       His  own  admission  to  the  brother  of  the  petitioning  creditor 

J^^^     shews  that  he  left  England  to  defeat  his  creditors.    The  fund  in 

CBispor.     the  Oonrt  of  Ohancery  conid  not  be  got  out  without  the  assistance 

J«T«       of  the  Appellant,  which  he  refused  to  giye.    Consequently,  the 

—       creditor  could  not  get  any  satis&ction  by  enforcing  the  writ  at 

common  law ;  but  if  the  Appellant  had  been  made  1)ankrupt,  his 

trustee  would  have  been  able  to  get  possession  of  the  fund  for  the 

benefit  of  the  creditors.    The  Appellant  attempted  to  defeat  this 

object  by  leaving  the  country,  so  that  a  debtor's  summons  could  not 

be  serred  on  him ;  andj  his  continued  residence  abroad  has  been 

with  a  similar  intent     The  debt  of  the  petftioning  creditor  was 

sufficient    The  receipts  were  Mknowledgments  of  a  present  debt 

with  a  security  on  the  property  when  realized. 

Mr.  De  Qex,  in  reply. 


March  14.  Sir  6.  MjXLifiH,  LJ^  deUrered  the  judgment  of 
the  Court  as  follows : — 

This  was  an  appeal  iiom  an  order  of  Mr.  Begistrar  HcuaUU,  bf 
whJeh  the  Appellant^  Francesco  Jose  Caries  Orispin,  was  adjudi- 
cated' a  bankrupt  Three  objections  were  made  to  the  order  of 
adjudicatioku  1.  That  the  Court  of  Bankruptcy  had  no  juris- 
diction to  adjudicate  the  A^^pellant  a  bankrupt  2.  That  there 
wa9  no  sufficient  proof  of  an  act  of  bankruptcy.  3.  That  there 
was  no  sufficient  jMof  of  the  petitioning  creditor's  debt  [His 
Lordship  then  stated  the  facts  narrated  above,  and  continued  ^-^] 
It  was  contended  by  the  Respondent  tibat  the  Appellant  was 
purposely  delaying  applying  to  the  Court  of  Chancery  for  the 
money  in  order  to  defeat  his  creditors ;  but  we  do  not  think  this 
charge  is  proved  by  the  evidence.  Two  acts  of  bankruptcy  were 
relied  on :  firsts  that  the  Appellant  departed  out  of  England  with 
intent  to  defeat  and  delay  his  creditors ;  the  other,  that  being  out 
of  England,  he  remained  out  of  England  with  the  like  intent 

The  first  question  to  be  considered  is,  had  the  Court  jurisdiction 
to  adjudicate  the  Appellant  a  bankrupt  ?  ^  And  this  depends  upon 
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before  a  petition  in  bankruptcy  is  presented  against  him,  can 
be  adjudicated  a  bankrupt^  either  upon  an  act  of  bankruptcy  ^^^ 
alleged  to  have  been  committed  while  he  was  in  BvifflcMd,  or  upon  jn  re 
an  act  of  bankruptcy  alleged  to  have  been  committed  after  he  had 
left  EnglandL  It  is  obnous  that  some  limitation  must  be  put  on 
the  general  words  ^creditor**  and  ^debtor"  in  the  6th  section  of 
the  Bankrupteg  Ad,  1869.  They  cannot  apply  to  every  creditor 
and  every  debtor  throughout  the  world.  It  was  argued  on  the 
part  <tf  the  Appellant  that  the  word  '^debtor ''  must  be  confined 
to  debtors  subject  to  die  laws  of  Mipland,s3xd  that  as  the  Appel- 
lant was  a  fiweignery  and  had  left  J&i^2aMK2. before  a  petition  was 
presented  against  him,  ha  had  ceased  to  be  subject  to  the  laws  of 
Bnffland,  and  no  petition  oould  be  presented  against  him.  We 
agree  that  the  woid  '^  debtor  "  must  be  construed  to  mean  '^  debtor 
properly  subject  to  the  laws  of  Englcmd;**  but  we  are  of  opinion 
that  it  is  the  act  of  bankruptcy,  and  not  the  petition,  which  gives 
jniisdM^on  to  the  Ck>nrt  of  Bankruptcy,  and  that  if  a  foreigner 
comes  to  England^  and  contracts  debts  in  England,  and  commits 
an  act  of  bankruptcy  in  England,  he  thereby  gives  the  Court  of 
Bankruptcy  jurisdiction  over  him.  The  title  of  the  trustee  relates 
back  to  the  act  of  bankrupteyt  and  by  the  act  of  bankruptcy  the 
ptoperty  of  the  debtor  is  tranafierred  to  the  trustee,  provided  a 
petiti<m  is  presented  in  due  time ;  and  we  see  no  good  reason  why 
this  consequence  should  not  follow  in  the  case  of  a  foreigner  who 
has  contracted  debts  in  England,  and  ccmimits  an  act  of  bank- 
ruptcy in  England,  and  who  is  subject  to  the  laws  of  England 
while  he  is  here. 

We  also  think  that  this  conclusion  is  supported  by  the  antho- 
titiea.  These  appear  to  establish  that  if  a  foreign  trader  trades  in 
England,  and  conuoaits  an  act  of  bankruptcy  in  England,  he  is 
subject  to  the  bankrupt  laws,  and  that  it  makes  no  difference  that 
he  is  not  a  resident  trader  in  England,  or  that  his  principal  place 
of  business  is  elsewhere,  a^d  that  he  may  be  made  bankrupt  upon 
an  act  of  bankruptcy  which  consists  in  departing  from  England 
with  intent  to  defeat  and  delay  his  creditors.  We  are  of  opinion, 
however,  that  a  foreigner,  not  domiciled  in  England,  and  not 
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L.  a  ^^  carrying  on  trade  in  England^  who  qnits  England  withoat  having 
committed  an  act  of  bankraptcji  cannot  be  made  a  bankrupt  upon 
an  alleged  act  of  bankruptcy  committed  out  of  England.    We 

^[^^     think  that  the  Legislature  cannot  haye  intended  to  enact  that  if  a 
jn  r9       foreigner  who  is  not  subject  to  the  laws  of  England  does  something 

^'"'"'  in  his  own  country  which  may  be  perfectly  lawful  and  innocent  by 
the  laws  of  that  country,  the  effect  should  be  that  his  property 
should  be  vested  in  a  trustee  in  England  for  the  benefit  of  his 
cteditora. 

Then  we  think  that  a  consideration  of  the  particular  acts  which 
are  made  acts  x>f  bankruptcy  when  committed  out  of  England  will 
confirm  this  conclusion.  The  first  is,  ''that  the  debtor  has,  in 
England  or  elsewhere,  made  a  conveyance  or  assignment  of  his 
property  to  a  trustee  for  the  benefit  of  his  creditors  generaUy." 
This  seems  clearly  intended  to  relate  to  a  conveyance  which  is  to 
operate  according  to  English  law,  which  a  conveyance  executed  by 
a  domiciled  Englishman,  although  out  of  England,  may  do ;  bat  a 
conveyance  executed  by  a  domiciled  foreigner  in  his  own  country 
must  necessarily  operate  according  to  the  foreign  law,  and  we 
think  it  was  never  intended  that  such  a  conveyance  should  be  an 
act  of  bankruptcy.  The  second  i?,  "  that  the  debtor  has  in  Eng- 
land or  elsewhere  made  a  fraudulent  conveyance,  &c.,  of  his  pro- 
perty or  any  part  thereof.''  This  clearly  means,  and  has  always 
be^i  interpreted  as  meaning,  fraudulent  by  the  law  of  England, 
and  therefore  cannot  properly  apply  to  a  conveyance  which  is  exe- 
cuted in,  and  is  to  operate  according  to  the  law  of,  a  foreign  country. 
The  third  is  the  one  now  in  question.  **  That  the  debtor,  with 
intent  to  defeat  or  delay  his  creditors,  has,  being  out  of  England, 
remained  out  of  England.^  We  think  these  words  imply  that  the 
person  who  remains  out  of  England,  has  his  home  or  place  of 
business  in  England,  and  cannot  reasonably  be  held  to  apply  to 
the  case  of  a  foreigner  remaining  in  his  own  home. 

The  next  question  to  be  determined  is  whether  there  was 
sufiicient  evidence  that  the  Appellant  committed  an  act  of  bank- 
ruptcy by  departing  from  England  with  intent  to  defeat  or  delay 
his  creditors.  There  are  two  witnesses  who  give  evidence  of  state- 
ments by  the  Appellant  which  may  be  material  to  be  considered 
in  determining  with  what  intent  he  left  England.    The  first  is 
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Hn.  8aSe9,  who  was  liis  landlady  at  13,  Olasahouse  Street.    She       L.  c. 
says :  *^  He  was  in  the  hotel.    He  made  a  communication  to  me 
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before  he  left;  he  said  that  he  was  expecting  a  letter  from  a 


solicitor  of  a  Dr.  Oumano  to  pay  him  some  money,  but  as  he  had  ^g|^^ 
not  sent  it  he  could  not  stop  any  longer.  The  reason  he  gaye  for  1%  ra 
going  away  was  that  he  had  no  money  to  pay  his  expenses.  The  ""*' 
only  thing,  he  said,  he  feared  was,  he  could  not  pay  his  way.**  The 
Moond  was  a  brother  of  the  petitioning  creditor,  who  met  him  at 
Madrid  whilst  he  was  on  his  way  to  Portugal.  He  says,  speaking 
of  the  Appellant^  ^He  told  me  that  he  had  been  served  with  a 
writ  at  the  suit  of  my  brother,  and  that  in  consequence  of  his 
being  serred  with  the  writ  he  left  LondcnJ*  We  see  no  reason  to 
doubt  the  truth  of  the  statement  made  by  the  Appellant  to  his 
landlady,  that  he  was  obliged  to  leave  England  because  he  had  no 
fonds  left  to  enable  him  to  live  in  England,  and  we  do  not  think 
that  the  statement  he  is  said  to  have  made  to  the  petitioning 
creditor's  brother  is  necessarily  inconsistent  with  it,  because  it 
may  weQ  be  that  the  &ct  of  being  served  with  a  writ  by  one  oi  his 
creditors  convinced  him  that  it  was  impossible  that  he  could  go  on 
living  in  England  on  borrowed  money.  The  Appellant,  therefore, 
had  a  most  justifiable  cause  for  leaving  England. 

But  it  is  argued  that  nevertheless  his  leaving  England  most 
have  had  the  effect  of  defeating  or  delayii^  hU  creditors,  and  was, 
therefore,  an  act  of  bankruptcy,  and  it  is  desirable  to  consider  in 
what  respect  his  leaving  England  had  the  effect  of  defeating  or 
delaying  his  creditors.  The  petitioning  creditor  had  served  him 
with  a  writ,  and  an  appearance  was  entered  to  that  writ,  and  there 
is  no  evidence  that  the  petitioning  creditor  would  be  delayed  in 
obtaining  judgment  and  issuing  execution  in  the  action  in  the 
absence  of  the  Appellant  If  the  Appellant  had  gone  away  after 
he  knew  a  writ  was  issued,  to  avoid  service,  the  case  might  have 
been  different 

It  was  argued,  however,  that  if  the  Appellant  had  remained  in 
England  he  might  have  been  served  with  a  debtor's  summons  and 
made  a  bankrupt;  and  it  is  necessary,  therefore,  to  consider 
whether  the  Appellant  was  bound  to  remain  in  England  in  order 
that  the  petitioning  creditor  or  his  other  creditors  might  have  an 
opportunity  of  making  him  a  bankrupt.    If  a  domiciled  English- 
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L.C.  ^^  man  I  who  is  being  pressed  by  his  creditois;  and  has  been  serred 
with  a  writi  were  to  leave  Enghfni^  and  so  to  escape  being  serred 
with  a  debtor's  summons,  there  would  be  strong  evidence  that  he 
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^^^     intended  to  defeat  or  delay  his  creditors,  because  England  is  the 
In  re  *     proper,  if  not  the  only  plaoe  for  him  to  be  made  a  bankrupt  in, 

Oas^.  m^d  if  he  cannot  pay  his  debts  he  has  no  right  to  avoid  being  made 
a  bankrupt  there.  But  we  do  not  think  the  same  reasoiiog 
applies  to  a  foreigner  who  has  come  to  England  for  a  temporary 
purpose  and  leaves  England  to  return  to.  his  own  home.  He  caa 
be  followed  to  his  own  country,  and  hia  own  country  may  be  the 
most  convenient  place  for  the  distribution  of  his  property  among 
his  creditors.  We  must  assume  that  there  is  a  proper  law  in 
Portugal  for  distributing  a  debtor's  property  among  his  creditorB, 
and  we  have  no  means  of  knowing  whether  it  is  more  or  less 
dilatory  than  the  law  of  England, 

On  the  whole,  we  are  of  opinion  that  there  is  no  sufficient 
evidence  that  the  Appellant  haa  committed  an  act  of  bankruptcy 
in  England^  and  that  he  cannot  be  made  bankrupt  for  an  act  of 
bankruptcy  committed  out  of  England.  There&ure  the  order  of 
adjudication  must  be  rovers^,  and  the  Appellant  must  have  his 
costs  of  resisting  the  adjudication  in  the  Court  below  from  the 
petitioning  creditor. 

Solicitor  for  the  Appellant :  Mr.  E.  Saaton. 

Solicitors  for  the  Beapondent  2  Messrs.  Keighley  db  Sevan. 
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choBer/or  Value— Legal  TitleSuii  in  Equity.  1873. 


The  YlMintiS,  hy  bit  liill,  stated  to  the  lollowipg  effect :  That  an  estate  Jam.  11, 18. 
heing  limited  to  the  PUintifl*8  lather  for  life,  remainder  to  his  first  and  other  '~~~ 
aooa  sueoessiYely  in  fail,  the  lather  in  1797  intermarried  with  a  woman  who 
had  been  hk  miitiuse^  and  had  jost  home  him  a  son;  that  after  the  mar- 
riage the  parenta  agreed  to  pass  off  the  son  aa  legitimaley  and  he  was  alwigra 
reeqgniaed  as  soch;  that  the  Plaintiff,  who  waa  horn  ten  yean  afterwards, 
waa  the  ddest — ^hat  was  hronght  up  in  the  belief  that  he  was  the  second — 
kgiliaiatesop;  that  when  the  illegitimate  aon  oame  of  age  he  was  informed 
bj  the  fiuher  that  ha  waa  iI](agitimaiB,aad  with  thai  knowledgB  jomed  the 
father  in  anffering  a  leuufsty  to  bar  the  entail;  that  on  the  marxiagB  of  the 
ille^timate  aGn  in  1823,  he  and  the  father  made  an  ante-nnptial  aettlement 
of  tiie  ertates,  which  was  negotiated  by  the  wife's  father,  as  her  agent,  and  on 
her  behalf,  with  InH  knoirtedga  that  the  hnsband  was  illegitimate;  that  the 
fitherdied  in  1832,  upon  which  the  illpgirimate  son  entered  into  possesrion, 
and  remained  ao  till  his  death  in  1842,  erer  sinoe  which  time  his  eldest  aon 
had  been  in  possession;  that  the  Plaintiff  had  nerer  nntil  1866  beliered  or 
,  or  had  any  icasoa  to  bdiere  or  suspect,  that  his  elder  brother  was 
and  the  biU  prayed  for  a  dedaimtion  that  the  Pluntiff  waa 
entitled  to  the  estates,  and  that  the  Defiendanta,  who  olatmed  nndor  tha 
settlement  of  1823,  might  be  ordered  to  give  np  poaMsskm  to  him.  The 
Defendanta  demnired : — 

Alii,  that  a  Oonrt  of  Bqnity  had  jniisdictkHi : 

Held,  that  the  derignedly  bringing  np  the  Plaintiff  in  the  belief  that  he 
waa  the  second  legitimate  aon  waa  a  case  of  concealed  finuid  within  the 
meaning  <tf  the  SUOuU  cflAmUatioM  (3  &  4  THIL  4,  c.  27,  s.  26),  and  that 
tima  did  not  begin  to  ran  against  thePlaintifrs  right  to  sneineqnitynntQthe 
time  when  he  might  fiist,  with  reasonable  diligence,  have  discoTered  the  fiaod : 

Edi,  further,  that  a  pnrchaser  for  Tslne  who^  thooj^  not  having  any  per- 
aooal  notice  of  the  frand,  contracts  thraagh  an  agent  who  knows  of  the 
fraud,  cannot  protect  himself  nnder  the  aaving  in  sect  26  as  a  '*  hand  fide  pnr- 
ichaaer  fi>r  Tahie  who  at  tiie  time  of  the  porehase  did  not  know  and  had  no 
reason  to  beliere  that  any  soch  frand  had  been  committed,"  and  that  there- 
fore the  penons  claiming  nnder  the  settlement  of  1823  coold  not  sustain  this 
defanoe: 

Bdd,  theicfere  (affirmii^  the  deciaon  of  JfaZtns,  Y.C.),  that  the  demoirers 
nost  be  overrnled. 

Whether  a  defence  of  parchsse  for  yaloe  under  sect  26  can  be  raised  by 
demnrrer,  and  whether  it  most  not  be  by  plea  or  answer  supported  by  the 
DefSmdantls  oath,  fucare, 

IHESE  were  appeals  from  orders  of  Yioe-Chaiicellor  MaUn9 
oyermling  demurrers.  .  . 
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L.  JJ.  The  following  is  an  outline  of  the  statements  of  the  bill : — 

im-s         That  by  the  will  of  Sir  Liond  W.  Fletcher,  who  died  in  1786, 

Yakb       certain  estates  were  limited  to  trustees  for  a  term  of  600  years, 

Vans.      *^^^>  subject  thereto,  to  Frederick  Fletcher  Vane  for  life,  with  re- 

"*■"       mainder  to  trustees  during  his  life  to  preserve  contingent  le- 

,  mainders,  with  remainder  to  the  first  and  other  sona  of  Frederick 

F.  Vane  (afterwards  Sir  F.  F.  Vane)  succes^iyely  in  tail  male,  with 

divers  remainders  over*    The  trosta  of  the  term  were  to  laiae 

money  to  make  good  any  deficiency  of  his  personal  estate  to 

answer  the  purposes  therein  mentioned. 

That  the  term  of  500  years  was  still  a  subsisting,  term;  that 
new  trustees  thereof  had  from  tiopie  to  tii^e  been  eppointedi  and 
that  the  trusts  thereof  had  not  been  fully  performed. 

That  on  the  9th  of  March/ 1797,  Sir  Fmfcn<*  F.  Yam  inter- 
married with  Hannah  Sotoerhank ;  that  previously  to  the  maipagp 
he  had  cohabited  with,  her,  and  had  by  her  three  illegitimate 
children.  The  first  was  Hannah,  bom  on  the  22nd  of  Angust, 
1794,  and  the  second,  Walter,  bom  on  the  9th  of  July,  1795.   < 

That  in  January,  1797,  Hann(ih  Bawerbauk  was  again  pisognant 
Sir  Frederick  F.  Vane  had  repeatedly  promised  to  marry  her,  and 
before  the  birth  of  the  third  child  she  threatened  that  if.  be  did 
not  he  should  never  see  her  or  the  children  again.  On  the.&Uow- 
ing  day  he  informed  her  that  he,  had  got  th^  licence,  and  that  they 
were  to  be  married  next  morning.  This  sudden  announcement 
produced  a  premature  confinement  in  the  course  of  the  day,  and 
she  was  delivered  of  a  child,  who  was  baptized  Fran/^  FUtdhw 
Vane.  The  marriage  took  i^aoe  on  the  9th  of  March«  1^797|  as 
soon  as  she  had  recovered,  from  her  confinement. 

That  on  the  16th  of  April,  1797,  Fronos  F.  Ya^ne  was  baptized 
at  8t.  Oeerges,  Queen' $  Square,  BUxmAury,  and  that  the  entry  in 
the  register  as  now  standing  stated  him  to  have  been  bom  on  the 
29th' of  March,  1797,  but  that  it  was  evident,  from  the  oolonr  of 
the  ink  and  other  circumstances,  that  the  entry  had  been  tam- 
pered with,  and  that  the  words  and  figures  **  bom  29  March,  1797," 
had  been  added  some  time  after  the  original  entry. 

That  after  the  birth  of  Francis  F.  Vane  the  medical  attendants 
stated  their  opinion  that  Lady  Vane  would  never  have  another 
child  born  alive,  which  opinion  was  communicated  to  Sir  Frederuk 
F*  Vane  and  Lady  Vane. 


TOLYHL] 


CHAKGEBT  APPEALS. 


385 


That  Sir  Freieriek  F.  Vane  determined  to  bring  np  Franeis  JP. 
Vane  as  his  legitimate  son,  and^  with  a  view  to  this^  got  the  words 
"bom  29  March,  1797/'  inserted  in  the  baptismal  register. 

That  in  1801  Bir  Frederick  F.  Vane  and  Lady  Vane  went  to  re- 
side at  ArmathiwaUe  Halt,  in  the  parish  of  Baeeenthtvaiie,  in  CTum- 
MandfSOkd  Sir  FredeneJc  F.  Vane  continued  to  reside  there  till  his 
death;  that  Francis  F.  Vane  was  a  good  deal  abroad  np  to  his 
attaining  twenty-one,  bnt  wben  in  Enpland  resided  principally 
at  AmkdhwaUe  Hall,  and  after  he  attained  twenty-one  continued 
to  reside  there  till  his  marriage ;  that  Sir  Frederick  F.  Vane  and 
Lady  Fafi^  were  visited  by  their  neighbours,  and  Francis  F.  Vane 
was  introchiced  by  Sir  Frederick  F.  Vane  and  spoken  of  and 
treated  by  him  as  his  legitimate  son.  and  heir-apparent,  and  con- 
tinued to  be  80  spoken  of  and  treated  as  long  as  Sir  Frederick  F. 
Fflwlited. 

After  the  remoral  to  Armalkioaite  Hall  Sir  Frederick  F.  Vane 
and  Lady  Vane  had  two  other  children,  a  daughter,  bom  on  the  18th 
of  Mareh,  1802,  and  the  Plaintiff,  bom  6n  the  10th  of  May,  1807« 
That  Franeie  F.  Vane  attained  twenty-one  in  1818,  and  bis 
father  thereupon  informed  him  that  he  was  illegitimate;  that 
shortly  afterwards  Sir  Frederick  F.  Vane  and  Francis  F.  Vane,  as 
first  tenant  in  tail,  suffered  recoveries  of  the  devised  estates  to 
enme  to  such  uses  as  the  father  and  son  should  jointly  appoint, 
uid  in  de&ult  to  the  uses  therein  mentioned.  Considerable  por- 
tions of  the  estates  were  subsequently  sold  for  paying  debts  of 
^  Frederick  F.  Vane. 

Ob  the  10th  of  April,  1823,  Francis  F.  Vane  intermarried  with 
Jiiana  OUvia  Beauderk,  and  before  the  marriage  a  settlement  was 
made  of  Ihe  tmsoM  estates  to  the  use  of  Francis  F.  Vane  for  life, 
vith  remainder  to  trustees  during  his  life,  to  preserve  contingent 
remainden,  with  remainder  to  the  use  that  Lady  Diana  Olivia 
Tans  might  receive  a  rent-charge  during  her  life,  and,  subject 
thereto,  to  the  use  of  trustees  for  a  term  of  years  to  secure  the 
Knt-charge,  with  remainder  to  trustees  for  a  term  for  raising 
portions  for  younger  children,  and,  subject  as  above,  to  the  use 
of  thefint  and  other  sons  of  the  marriage  successively  in  tail  male. 
The  bill  charged  that  Francis  F.  Vane  was  at  and  prior  to  the 
soffering  of  the  recoveries  well  aware  that  he  was  illegitimate,  and 
YeuVllL  2K  1 
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U  JJ.  he  concurred  in  the  recoveriesy  and  in  limiting  the  deTised  estates 
1^2-8  to  snch  nses  ashe  andSir  Frederiek  F.  Vane  shonid  appoint^  and  in 
Yasb  the  settlement  of  April,  1823,  with  the  fall  knowledge  that  he  was 
Yxm,  illegitimate,  and  with  the  fraudulent  intention  of  depriyiag  the 
~"       Plaintiff  of  his  right  to  the  estates. 

Far.  30.  ''The  Plaintiff  also  charges  that  the  faofc  that  the 
.said  Franoia  F.  Vane,  was  illegitimate  was  well  known  to  tha  aaid 
a  Q.  Beauderk,  the  father  of  the  Defendant  Diana, OUma  Vane, 
foriiome  time  before  the  marriage  of  the  said  J?raiimJ?l  Foii^and 
J).  0.  Fane,  and  that  the  said  0.  Q.  BeaueUri  negotiated. the 
terms  of  the  aaid  settlement  of  the  8th  of  Apri},  1823»  as  the 
ag^nt  and  on  behalf  of  his  daughter,  the  said  D.  0.  Vane,  with  full 
knowledge  that  the  said  F.  F.  Vane  was  ill^itimate,  and  had  no 
interest  in  the  devised  estates." 

Par.  31.  ''The  Plaintiff  charges  that  the  recoveries  so.  suffered  as 
aforesaid,andthe  Umitation  of  the  said  estates  to  sueh  uses  as  thesaid 
Sir  Frederick  F.  Vane  and  Franm  F.  Vane  should  jointly  appoint, 
and  the  said  settlemwt  of  the  8th  of  April,  1823»  were  fxandufeot 
and  absolutely  void,  and  of  no  effect  except  so  far  (if  at  all)  as  the 
same  may  have  affected  the  life  estate  of  the  said  Sir  Frederick  F. 
Vane  in  the  said  estates  under  the  will  hereinbefore  stated ;  and  that 
the  Defendant,  Z>.  0.  Vane,  had,  through  the  said  (7.  Q^  Beanderh  or 
otherwise,  full  notice  prior  to  the  said  marriage  and  the  execution  of 
the  said  settlement,  that  the  said  Franm  JFl  Vane  was  illegitimate, 
and  that  the  said  settlement  was  fraudulent  and  Toid  so  &r  ss  it 
affected  to  deal  with  or  settle  any  interest  in.  the  said  devised 
estates  or  any  part  thereof  other  than  the  life  estate  thareuot  of  the 
said  Sir  Frederick  F.  Vane" 

That  after;  the  marriage  Francic  F.  Vane  entered  uta  posseaBk» 
of  the  estates  comprised  in  the  settlement  of  the  8thof  Apal,I823; 
and,  on  Sir  Frederick  F,  Vane^e  death  in  February,  1832,  assumed 
the  title  of  Sir  Francis  F.  Vane,  Bart,,  and  continued  in  possession 
of  the  estates. 

That  Francis  F.  Vane  had  issue  by  D.  0.  Vane  three  children, 
of  whom  Senry  Balph  Vane  was  the  eldest. 

That  Francis  F.  Vane  died  in  February,  1842,  and  on  his  death 
Eenry  Batph  Vane  entered  into  possession  of  the  estates^  and  bad 
ever  since  continued  in  sueh  possession. 
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In  1871  Emry  B.  Vane  intermarried  witH  the  Defendant  L.JJ. 
Margard  Vane,  and  preyiomly  to  tbe  marriage  executed  divers  1872-8 
deeds  bj^rhich  be  purported  to  bar  bis  estate  tail  and  re-settle  the  yam 
estates. 

That  Lady  Vane,  formerly  Hannah  B&werbank,  died  in  De- 
cember, 1866. 

Par.  43.  ''The  said  Lady  Vane,  daring  her  lifetime,  made  divers 
trae  and  particnlar  statements  to  various  persons,  detailing  tbe  facts 
and  dtcumstances  connected  with  her  marriage  and  tbe  birth  of 
lier  seiveral  children,  as  well  those  bom  after  as  those  bom  before 
Ber  mairii^ ;  and  the  said  Lady  Vane  also,  from  time  to  time, 
made  divers  statements  to  various  persons  which  were  not  intel- 
ligible to  persons  who  were  not  acquainted  with  the  fiacts  and 
riicnmstanoes  aforesaid ;  and  the  said  facts  and  circumstances  were 
well  known  to  divers  penK»is,as  well  from  the  statements  made  by 
the  Bud  Lady  Vane  as  from  other  sources,  and  in  particular  the 
aid  fiicts  and  circumstances  were  well  known  to  tbe  Defendant 
B.  0.  Vane,  and  her  father,  C  O.  Beauelerk,  before  her  marriage 
irith  the  said  FrandeF.  Vane,  and  to  the  Defendants  Bmry  Balph 
Vane  and  Margatd  his  wife  before  their  marriage.'' 

That  in  October,  1866,  the  ^aintiff,  who  was  on  a  visit  with  his 
vife  to  the  Defendant  D.  0.  Vane,  was  informed  by  his  wife  that 
ihe  had  just  had  a  conversation  with  the  Defendant  D.  0.  Vane,  to 
the  effect  stated  in  the  bill,  the  material  point  of  which  was  that 
D.  0.  Vane  stated  Ftands  JP.  Vane  to  have  been  bom  just  after 
the  marriage  of  his  parents ;  and  in  November^  1866,  the  Plaintiff's 
wife  infiirmed  him  that  Lady  Vwne  had  confessed  to  her  that 
iVafm  ¥.  Vane  was  bom  before  her  marriage. 

Par.  46.  *^  Until  the  communication  stated  in  the  last  preceding 
psagraph  was  made  to  the  Plaintiff,  he  bad  never  heard,  either 
directly  or  indirectly,  or  had  any  reason  to  believe  or  suspect,  and 
did  not  belieye  or  suspect,  that  the  said  Francis  F.  Vane  was  ille- 
gitimate. The  facts  that  the  said  FraneisF.  Vane  was  iUegitimate, 
and  that  thePIaiixtiff  was.the  eldest  legitimate  son  of  the  said 
Sir  Frederick  F,  Vane,  and  was  so  entitled,  as  aforesaid,  to  the  said 
devised  estates,  were  concealed  from  thePIaintiff  by  the  fraudulent 
OQatrivaacea  of  the  said  Sir  Frederiek  F.  Vane  and  Fronde  F.  Vane 
hereinbef<»e  stated,  and  were  only  discovered  by  the  Plaintiff  from 

2  K2  1 


388 


CHANGERT  APPEALS. 


PUB. 


L.JJ. 
1678-8 


Yam 


inquiries  made  by  him  after,  and  in  consequence  of»  the  commonica- 
tions  so  made  to  him  as  stated  in  the  last  preceding  paragraph." 

The  bill,  which  was  filed  against  Sir  Senry  Btdfh  Vtme  and  his 
wife,  and  Lady  Diana  Olivia  Vane^  and  other  persons  claiming  under 
the  settlement  of  1823,  prayed  for  a  deckration  that  the  Plaintiff 
was  entitled  to  the  devised  estates  as  tenant  in  tail  male  in  posses- 
sion, subject  to  the  term  of  500  years  and  the  ixusts  therepf^  and 
that  the  Defendants  mjght  be  ordered  to.  deliver  up  possession  to 
the  Plaintiffisy  and  for  an  account  of  rents. 

Sir  Eenty  Balph  Vane  and  his  wife,  and  Lady  Diana,  Olivia  Yana 
and  other  parties  daimiog  under  the  setHemeiitof  1828,  demurred 
to  the  bilL  Yioe^Jhancellor  MaUn$  having  overruled  the  de- 
murrers (1),  these  appeals  were  presented. 


<l)  1872,  Nov.  5. 
Sib  R.  Mauhs,  V.O.  :— 

The  right  of  the  Plaintiff  to  the  pos- 
session of  these  estates  on  the  allega- 
tioDs  in  this  bill  accrued  in  1832,  that  is 
more  than  forty  years  before  the  filing 
of  the  bill ;  and  as  he  wsm  under  no  dis- 
ability he  would  be  barred  in  1852  by 
the  Statute  of  Limiiations  (3  &  4 
"WilL  4^  c.  27),  unless  he  can  bring 
himself  "within  the  protection  of  the 
26th  section  of  the  statute.  The  only 
question,  therefore,  I  have  now  to  decide 
Is,  whether  he  brings  himself  within 
that  section.  In  order  to  do  so  he 
first  must  shew  that  there  has  heen  a 
fraud,  and  a  concealed  fraud. 

Has  thercj  then,  been  a  fraud  ?  A 
more  direct,  more  positive  fiaud  than 
is  alleged  in  this  biU  can  hardly  be 
conceived.  The  bill  alleges  that  the 
father,  knowing  that  Francis  was  ille- 
gitimate, and  had  no  title  either  to  the 
baronetcy- or  the  estates,  held  him  out 
to  the  world  and  to  the  Plaintiff  as  the 
eldest  l^itimate  son,  and,  as  heir  to 
the  baronetcy,  heir  to  the  estates. 
Now,  taking  these  allegations,  as  for 
the  present  purpose  they  must  be 
taken,  to   be   true,  the   father   and 


mother,  by  palming  off  an  illegitimate 
son  as  the  eldest  legitimate  son,  have 
defrauded  the  Plaintiff  of  that  inherit- 
ance to  which  he  was  entitled*    Tb« 
bill  further  states  that  /Vaneu  attained 
his  majority  in  1818,  and  that  his  father 
then  informed  him  that  he  was  illegiti- 
mate.   That  seems  an  act  of  honest  j 
on  the  part  of  the  father    whidi  ia 
utterly  irreconcilable  with  his  subse- 
quent ioonduct  as  stated  in  the  bill, 
because  the  bill  goes  on  to  state  tiiat 
in  1823  he  joined  this  son^  whom  he 
had  told  of  his  illegitimacy  in  1818,  in 
suffering  a  recovery,  stating  on  the  face' 
of  the  deed  that  J^ncu  was  his  eldest 
legitimate  son,  and  he  joined  with  him 
in  imposing  on  the  puichasers  of  the 
estates  which  were   sold,  by  giving 
them  a  totally  bad  title,  because  from 
1832  to  1852  the  Plaintiff  could  have 
turned  the  purchaseri  out  of  possessioiL 
if  he  had  discovered  what  his  title  was. 
This  incomprehensible  inconsistency  is 
followed  by  another  improbable  trans- 
action, viz.,  that  in  the  same  year  182a 
a  marriage  was  negotiated  between  the 
son  Francis  (who  was  then  twenty-six 
years  of  age)  and  Lady  Diana  Btau^ 
derk.    The  marriage  took  place,  and  a 
settlement   was   executed,  by  wbicU 
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Sir  fi*  BaggaOay,  Q^C,  and  Mr.  Pearson,  QC.  (Mr. Marten  with 
them),  for  the  Appellants: — 
We  coatend  that  this  case  is  not  within  the  26th  section  of 


L.JJ. 

YA3n 
Vake. 


JVasctt,  tiie  iJlffgitwnate  am»  wng  imide 
tenant  ibr  life,  with  iwnainder  to  their 
•ons  BQOoeinTelj  in  tail ;  and  there  is 
this  extnordinary  allegation,  which  I 
lay  ag»ia  I  am  taonnd  la  take  as  ttue 
ibr  this  particnlar  purpose,  though  I 
reriljf  believe  it  will  turn  ont  not  to  be 
true  in  iact,  that  this  lady  and  her 
fiofaer  knew  that  she  was  about  to 
Bisny  $n  illegitiinale  sen,  wboae 
brother,  the  only  legitimate  son,  was 
then  sixteen  yean  of  age,  and,  acoord- 
iog  to  all  hnnian  probalnlity,  would 
diaoorer  his  title  upon  coming  of  age, 
and  would  turn  them  out  of  possession 
of  the  estates  as  soon  as  the  father 
died.  The  thing  is  utterly  incredible. 
Howerer  the  bill  states  it  to  be  so,  and 
however  incredible  it  is  I  must  take  it 
to  be  the  fact.  The  father  continued 
the  fraud,  for  it  was  a  fraud  be  was 
committing  ereiy  hour  of  his  life.  It 
was  not  neoessaiy  for  him  to  say  in 
words  to  the  present  Fhiintiff :  '<  Francis 
is  your  elder  brother,  your  legitimate 
brother,  bom  after  your  mother  and  1 
mairied;*  it  was  unnecessary  for  him 
to  ay  that  in  words,  because  his  con- 
dnct  said  it ;  he  held  him  out  as  his 
eldest  legitimate  son,  his  beir-apparent, 
the  socoessor  to  the  title  and  to  the 
estates  under  the  will  of  his  own  father ; , 
therefore  I  say  that  that  fraud  which 
he  was  committing  on  the  Plaintifrhe 
ooDtinaed  erery  hour  and  minute  of 
kis  life,  and  he  died  in  the  perpetration 
of  that  fraud.  The  mother  was  concur- . 
ring  in  this,  and  not  only  the  mother, 
bat  the  son  Francis^  who,  as  I  have 
sheady  stated,  was  told  of  these  facts 
in  1818.  He,  by  oonoeaUng  it  from 
his  brother,  was  also  guilty  of  fraud. 
The  next  point  is,  was  it  a  oon« 


ceiled  fraud?.  I  decided  in  tiie  case 
of  Chetham  y,  ffoare  (Law  Rep.  9  £q. 
571),  that  this  section  of  the  statute 
has  such  extensive  application,  and  is 
60  calonlatfd  in  maay  instanoes  to  dis« 
turb  the  possession  of  property  which 
everybody  believes  to  be  finally  settled, 
that  it  is  necessary,  in  the  interest  of  so- 
ciety, that  it  should  veoeive  the  strictest 
possible  ooBstnGtioii.  That  I  entirely 
adhere  to^  and  I  intend  to  apply  that 
principle  in  the  present  case.  Now, 
was  this  ooooealed  fraud?  The  bill 
alleges,  in  the  46th  paragraph,  how  the 
hct  of  Francii  Fletcher  Vane'a  illegiti- 
macy was  discovered.  Then  the  bill 
states: — [His  Honour  read  the  46th 
paragraph].  Then  the  last  three  lines 
of  the  bill  sUte ''  that  the  Plaintiff  has 
been  hitherto  kept  out  of  possession 
and  deprived  of  the  said  estates  by  a 
oonoealed  fraud,  which  was  not  dis- 
covered, and  could  not  with  reasonable 
diligence  have  been  discovered,  by  him 
before  the  year  1866.* 

Now,  therefore,  considering^  first,  that 
tiie  fraud  had  been  committed,  that  the 
(acts  were  concealed  by  the  father,  the 
mother,  and  the  brother,  from  the  time 
of  its  being  committed  down  to  1866^ 
when  it  was  discovered,  I  come  to  the 
conclosion,  on  the  second  point,  that  it 
was  a  concealed  fraud.  I  do  not  know 
that,  whatever  *' oonoealed  fraud  "  is,  it 
can  be  better  stated  than  in  the  passage 
read  from  the  judgment  of  Sir  Siehard 
Kindertiey  in  Petre  y.  Petre  (1  Drew, 
p.  397):— [His  Honour  read  the  pas- 
sage.]. StwrgU  Y.  Mone  (24  Bear. 
641)  also  bears  out  that  interpretation 
of  the  statute.  That  was  a  case  where 
an  insolvent  designedly  omitted  from 
his  schedule  a  reverrion  in  fee  to  which 
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Lb  JJ.  3  &  4  l^ill.  4,  c  27.  The  title  of  the  Plaintiff  ifl  a  paxely  1^ 
1871M  title ;  if  he  had  taken  proceedings  within  twenty  years  after  the 
Yjom      death  of  Sir  Frederick  they  could  only  have  been  proceedings  at 


YAms. 


he  was  entitled  in  certain  property. 
It  fell  into  poBseeaion  shortly  after- 
wardsy  and  he  took  possession.  He 
became  bankrupt,  and  his  assignees 
Tinder  the  bankruptcy  had  possession  of 
it,  and  after  much  more  than  twenty 
years  had  elapjsed  the  assignee  in 
insolvency  filed  a  bill  to  reooTCfr  it. 
The  Master  of  the  Soils  decided  that 
there  was  a  concealed  fraud,  which 
entitled  the  assignee  in  insolvency  to 
recover.  I  am  therefore  of  opinion 
that,  accoidiag  to  the  allegations  of  this 
bill,  there  was  a  fraud,  and  that  it  was 
a  concealed  fraud. 

So  far  the  case  cannot  admit  of 
doubt,  but  the  real  stress  of  the  argu- 
ment turns  on  this,  that  the  time  begins 
to  run  IVom  the  time  when  the  con- 
cealed fraud  "shall,  or  with  reasonable 
diligence  might,  have  been  first  known 
or  discovered.'*  Certainly,  from  the 
allegations  in  the  bill,  I  most  come  to 
the  conclusion  that  the  Plaintiff  did  not 
know  of  the  fraud  until  1866 ;  but  he 
must  shew  that  he  is  coming;  here 
within  twenty  years  from  the  time 
when  it  could  have  been  discovered  by 
reasonable  diligence.  Now,  it  has  been 
argued  that  the  Plaintiff  might,  by  due 
diligence,  have  discovered  these  facts 
much  more  than  twenty  years  ago.  A 
good  deal  depends  on  circumstances.  Is 
it  the  duty  of  a  man  to  interrogate  his 
father  and  mother  as  to  the  period  of 
his  birth?  If  the  father  and  mother 
by  their  daily  conduct  are  holding  out 
an  elder  broker  as  the  heir  to  the  title 
and  to  the  estates,  is  it  any  want  of 
diligence  oa  the  part  of  a  younger- 
son  not  to  inquire  when  his  father  and 
mother  were  married.  Is  it  any  part 
of  the  duty  of  a  son  to  snppose  that  his 


father  and  mother  may  be  cheatbg  him, 
and  palming  off  an  illegitimate  child  in 
the  place  of  himself,  who  is^l^timate  ? 
I  say  it  is  contrary  to  all  usage  of 
society,  contrary  to  decency  and  pro- 
priety, that  any  son  should  for  s  mo- 
ment idlow  himself  to  suppose  that  his 
father  and  mother  could  so  treat  him. 
I  cannot  think  that  there  was  any  want 
of  due  diligence  in  his  not  inquiring  at 
what  precise  date  his  fatha  and  modier 
were  married,  or  when  his  brcrther  was 
bom,  inasmuch  as  the  father  and 
mother,  by  every  syllable  they  ntterod, 
and  by  tiieir  everyday  conduct,  were 
holding  him  oat  as  their  heir-appazent, 
as  their  legitimate  son,  and  the  Plain- 
tiff was  entitled  to  believe  them  in  that 
statement  Bat  then  it  is  said  there 
were  illegitimate  children,  and  al- 
though, as  appears  to  have  been  felt  by 
the  learned  counsel  in  support  of  the 
demurrer,  a  son  would  not  in  general 
be  called  on  to  make  such  an  inquiry  of 
his  father  and  mother,  ye^  when  it  is 
known  that  some  members  of  the 
family  are  legitimate  and  some  illegiti- 
mate, there  would  not  be  so  mndi  im- 
propriety in  the  son  saying  to  the 
father  and  mother,  •*  Which  of  my 
brothws  and  sisters  were  bom  before, 
and  which  after,  your  marriage?  I 
know  I  was  bom  ten  years  after  mar- 
riage, because  I  know  the  date  of  your 
marriage ;  but  when  was  JVtmcu,  my 
brother,  bom?''  I  confess,  if  Icoold 
come  to  the  condosion  on  the  allegii- 
tions  in  this  bill  that  the  Plaintiff  did 
know  that  his  father  and  mo^r  had 
had  legitimate  and  also  iB^itimate 
children,  it  would  greatly  alter  the 
state  of  things,  and  that  whidi  it  woald 
be,  in  my  opinion,  a  gross  impropriety 
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law,  and  lapse  oi  time  cannot  make  the  case  one  for  a  Gonrt  of 
Equity.  We  aaj  that  the  section  only  applies  where  the  estate 
bas  been  acquired  by  means  of  a  fraud  so  as  to  make  a  suit  in 


to  ask  under  one  state  of  things  would 
not  be  so  in  anotto  state  of  thingSb 
But  I  cannot  collect  fiom  the  allegations 
in  this  bin  that  the  Plaintiff  ever  knew 
Ixfoce  1866  thai  his  father  and  mother 
had  any  child  bom  before  their  mar- 
riage»  and  I  finnly  believe^  from  the 
sIlfSaticgMi  in  this  bill,  that  he  was 
UMkr  the  impression  that  his  father 
and  mother  wm  manied  at  a  proper 
pedody  l<Hig  before  any  child  was  bom, 
and  believed  every  member  of  the 
funily  to  be  legitimate.  Under  these 
droamstanosa^  I  cannot  think  there 
was  any  nant  of  doe  diligence  on  his 
part  in  not  making  inqoiries  on  that 
subject  Then,  as  to  the  entry  in  the 
parish  r^ter,  I  think  that^  from  the 
sU^gStions  of  the  bill,  it  is  plain  that  he 
had  never  seen  this  entry,  nor  had  any- 
body on  his  behalf  until  after  1866. 
Tbeiefore  I  am  unable  to  discover  that 
there  was  any  want  of  due  diligenoe  on 
the  part  of  the  PlaiatifiL 

Now,  these  three  conclusions— firsts 
that  this  has  been  a  fraud ;  secondly, 
that  a  frand  has  been  concealed;  and, 
thirdly,  that  by  reasonable  dib'genoe 
the  Plaintiff  could  not  have  discovered 
it  until  within  the  last  twenty  years,  or, 
in  other  words,  he  has  not  been  guilty 
of  want  of  reasonable  diligence— would 
entitle  him  to  recover  these  estates 
but  for  the  points  I  am  about  to  men- 
tion. 

The  question  was  raised  whether  this 
is  not  a  mere  ejectment  bill  which  can- 
not be  properly  brought  in  this  Court 
As  "fraud"  is  involved  in  the  case  it  is 
pn^ieily  brought  in  this  Court  Sir  B. , 
BaggaOajf  waived  the  objection  on  that 
ground,  and  therefore  1  must  take  it  as 
bong  properly  in  equity  instead  of 


being  at  law,  as  it  might  have  been. 
The  jurisdiction  is  concurrent 

The  only  remaining  question  is  one 
which  will  become  most  important  in  a 
frirther  stage  of  the  cause,  vis,,  whether 
as  against  the  Defendant,  the  present 
owner  of  this  estate,  the  Plaintiff  can 
recover  these  estates.  It  is  uigpd  that 
the  Defendant,  the  present  owner,  claim- 
ing under  the  settlement  of  1823,  is  a 
purchaser  for  value  and  without  notice, 
or,  in  other  words,  that  he  is  entitled  to 
the  protection  of  the  latter  part  of  the 
proviso  of  the  26th  section.  I  have 
heard  a  very  elaborate  and  learned  ar- 
gument upon  the  question  as  to  who, 
in  a  marriage  settlement,  is  the  puiw 
chaser  for  Suable  consideration.  It 
is  dear  that  the  husband  FraneU,  the 
ill<^timate  son,  was  not  a  purchaser 
under  the  settlement  of  1823.  I  quite 
agree  with  the  argument  of  the  Sdioi- 
tor-General,  that  in  this  case  the  wife 
was  the  purchaser  for  henelf  and  her 
issue.  It  is  a  very  material  question^ 
this  being  a  demurrer,  whether  I  can 
enter  into  the  question  of  purchase  for 
valuable  consideration  without  notice. 
I  invited  the  learned  counsel  to  give  me 
authority  that  it  has  ever  been  so  de» 
cided,  and  all  that  they  could  ssy  was» 
that  where  it  appears  on  the  face  of  the 
bill  that  the  Defendant  is  a  purchaser 
for  valuable  consideration  without  no> 
tice,  a  demurrer  must  necessarily  lie ; 
but  no  Plaintiff  desiring  to  reeover 
against  a  person  in  possession  would 
allege  that  he  is  a  purchaser  for  va- 
luable consideration  without  notice. 
Therefore  the  case  never  has  occurred, 
and  never  can  occur.  The  question  aa 
to  being  a  purchaser  for  valuable  cour 
sideration  without  notice  is  a  proper 
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equity  maintaiBahle  from  the  first    This  does  not  apply  to  a 
fraadulent  concealment  of  title. 

[The  Lord  Justice  Jakes  referred  to  Shdford's  Real  Frqterty 


sdbjeot  of  plea  or  attfwer,  bat  tbeve  is 
no  instance  that  I  know  of  wlxere  it 
has  ever  been  raised  upon  demurrer. 

Bat  can  I,  on  tbe  allegations  of  tbis 
\Al\f  OQDfiider  Lady  Diana  and  ber  issue 
as  poicfaasers  for  valoaUe  considctation 
without  notice  ?  First  of  all,  it  must 
be  plain  that  if  she  knew  of  the  fraud 
eommiited  in  1823  (and  adcofrding  to 
the  ertrsonttnary  allegations  of  this 
bill  she  and  her  father  both  loiew  that 
-she  was  going  to  marry  an  illegitimate 
son,  who  had  no  kind  of  tiUe  to  the 
estateX  it  k  quite  clear  she  eaunot  be 
permitted  to  retain  any  benefit  she  took 
for  herself  under  the  settlement.  Then, 
oan  the  paichase  for  her  chikLren? 
Can  they  be  porohasen  for  valuable 
ooiulidetation  ?  It  is  perfectly  dear  the 
children  were  mot  pmchasenk  I  agree 
thepareBt  is  a  puiohaser  for  herseirand 
liiem.  I  apprehend  that' if  the  parent's 
tHie  is  afieeted,  the  title  of  the  children 
is  affecrted  alaou  I  was  referred  to  the 
case  of  Lelkve  y.  Le  New  ( Amb.  'ISeX 
where  a  man  execnled  marriage  articles 
in  favour  of  his  first  wife  and  his  issue 
by  that  wife;  He'survived  that  wife  and 
mamed  again,  and  a  settlement  was 
eieeuted  en -the  second  wife.  The 
seeond  wife  knew  nothing  whatever  of 
the  articles  executed  on  the  first  mar- 
riage, bat  her  agent  did.  Lord  Hctrd^ 
wieke  decided  there,  that  inasmuch  as 
the  agent  knew,  she  knew,  and  that 
what  deprived  her  of  title  deprived  her 
issue  of  title  alsa  Accordingly,  in 
Toulmin  v.  I^em  («  Mer.  222),-8ir  W. 
Grant  says:  **  In  the  case  of  Ze  Ntve 
V.  Le  Neve  the  interest  of  the  unborn 
children  was  not  attempted  to  be  dis- 
tinguished from  that  of  the  mother. 
The  only  question  was,  whether  she 


had  notice  or  not  of  the  i»ior  aifieles, 
and  it  being  held^that  she  was  afiected 
by  her  agent's  knowledge  of  thoee 
articles,  all  the  trusts  of  the  second 
settlement^  one  of  which  was  for  the 
issue  of  the  marriage,  were  post- 
]xnied  to  those  of  the  articles  oa  the 
first  marrisge.  Were  it  otherwise,  a 
man  would  only  have  to  purehase  on 
bdialfofin&ntatofree  an  estate  from 
all  equitable  incumbmnoea  to  which  it 
might  be  suhject*  If;  thcnfcre,  the 
proper  interpretation  of  this  biU  is  tint 
which  Sir  M.  BaggaOay  so  stnoaocsly 
contended  for  in  his  reply,  vii^  that  it 
was  only  her  fetfaer  that  had  notice, 
stfll,  as  the  UU  alieges  tiiat  her  fethcr 
was  her  agent,  his  knowledge  woaidlie 
her  knowledge,  and  wonk),  acoocding 
to  Le  Neve  Y.  Le  Ne9e,\»iBit^  to  ha 
title  and  equally  fetal  t&tha  titlecf  her 
issue,  the  present  banmet,  now  in  pos- 
session.  I  think,  however,  that  the 
feir  interpretation  of  the  language 
of  par.  31  is,  that  she  herself  had 
notice,  became  the  allegattcn  is  Ih&t 
die  Defendant  JMbfia  OUvia  Vim  M, 
through  the  said  C3uarlee  Oeorye  Bam- 
derkf  or  otherwise,  full  notice.  I  irnn 
no  doubt,  when  an  answer  is  put  in,  it 
w'ill  turn  oat  that  this  aliegation  is 
utteriy  wrong ;  but  forthe  prasent por^ 
pose  I  am  bound  to  take  it  as  comet 
Bhe  had,  therefore,  direct  notice  of  the 
ftand,  and  having  direct  notice  of  the 
fraud,  neither  she  nor  her  ehildicn,  on 
whose  behalf  she  puffdiased,  can  letiin 
any  benefit  from  that  parobasa  It  is 
not,  therefore,  necessary  to  go  into  the 
question  whether  constructive  notice 
would  be  snfficieat  Counsel  reminded 
me  that  the  word  ^* notice*  ms  not 
used  in  this  section,  and  I  am  inclined 
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Statutes  (1),  and  Pthre  v.  Pdre  (2)  and  Dean  y.  ThwaiU  (3)  there 
cited.] 

Baty  8a]^)0Bing  the  clause  does  apply,  wesaylhat  all  persons 
daiming  as  purchasers  under  the  settlement  of  1823  are  within  the 
saying.  The  word ''notice"  does  not  occur.  What  is  required  to 
affect  a  purchaser  is  knowledge  or  reason  to  believe.  This  denotes 
something  personal,  but  the  bill  only  alleges  constrnctiTe  notice 
through  the  wife's  fEkther,  which  does  not  satisfy  the  terms  of  the 
Act.      Thcmfion  v.  Carlwright  (4)  furnishes  a  strong  analogy. 


L.JJ. 

1872-a 


to  Ukink  that  the  yery  diffioaltdoctriae 
of  a  Court  of  Equity,  as  to  implied 
ootioet  is  poipoiely  exolttdod.  I  think 
in  tbae  cmm  it  most  ho  positiTe  notice 
—the  peiaon  mnet  know.  Bat  Lady 
DimAf  according  to  the  allegationa  of 
thia  hill,  did  positiTely  know  that  the 
gentleman  ahe  waa  about  to  marry  waa 
ilkgitimate,  and  had  no  title  to  the 
cstatea  On  theaegronnda^  having  heard 
the  aignmenta  on  hoth  aideay  I  ooncnr 
in  the  argnmentaanbmittedon  the  part 
of  the  FlaintifiL  On  the  allagatkma  of 
this  hill,  I  can  neither  take  Lady  DuifMi 
nor  her  aon*  the  demnrring  partiea,  to 
be  pnndiaaeiB  for  Talnable  oonaideiar 
tion  withoat  notice. 

I  tUnk  it  ia  to  he  regretted  that  thia 
caw  WM  hiou^t  on  to  he  heard  on  d»- 
mnner,  becanae  I  have.no  doubt  the 
lacta  will  turn  out,  when  they  are  ia- 
veatigpited,  to  be  very  different  to  what 
they  appear  in  the  bill,  although,  on  the 
main  fiwt  of  the  illegitimacy  cf  Sir 
Fnmcu^  I  cannot  for  one  moment  be- 
lieve,  ior  the  honour  of  the  profeeaional 
adTiieia  and  ereiybody  elae  ooooemed, 
that  thefeean  be  the  digbteat  donbt<tf 
the  ftct  of  hia  illegitimacy,  beeanae,  if 
the  parliea  had  been  in  a  situation  to 
prove  that  he  waa  legitimate,  the  Plainr 
tUracaadnct  in  filing  thia  bill  alleging 
the  illegithnaqr,  aocaaing  hia  father  and 
mother  and  brother  of  thia  deliberate 
fiaad  to  cheat  him,  ia  reprehensible  to 


the  laat  d^gxee.  I  cannot  belieTe  he 
would  have  brought  Ibrward  anch  a 
ease  unless  he  had  well  ascertained 
that  hia  brother  FrwKti  waa  iU^li- 
mate.  I  cannot  posaibly  believe  that 
the  adviaen  of  these  Ddendaata  would 
ever  have  allowed  this  caae  to  be  dia- 
euased  in  optm  Court  for  two  daya  en 
the  aasnmptioa  of  the  iUegitima<7  of 
JVaneu,  if  they  were  in  a  position 
to  prove,  that  which  they  said  at. the 
bar  they  could  proves  that  in  point  of 
iiMt  he  waa  legitimatCi  At  all  eventa, 
by  overruling  the  demnrrer,  I  give  them 
the  opportunity  of  proving  that  fact. 
The  partiea  who  were  concerned  m  this 
fiaud  are  now  gone.  It  waa  the  fiand 
of  the  lather,  the  mother,  and  Frantu^ 
who  haa  been  dead  moie  than  thirty 
years.  The  pteaent  De£aadants  are 
in  no  way  implicated  m  thia  fraud, 
except  that  the  Mil  alleges "  -and  I  have 
no  doabt,  I  repeat^  erroneoualy-— that 
Lady  JHmm  knew  of  it.  I  have  no 
doulit  it  will  turn  oat  that  ahe  knew 
nothing  about  it,  and  had  no  more  sua- 
picion  of  It  than  the  Plaintiff  himself. 
I  take  it^  for  thk  purpose^  that  all  the 
parliea  are  innocent 

The  result  ia  that  it  ia  my  duty  to 
overrule  these  demurreni. 

(1)  7th  Ed.  p^  228. 

(2)  1  Drew.  371-397. 

(3)  21  Beav.  621. 

(4)  2D.J.*8.ia 


VAirs 
Vaxs. 


Yamb. 


394  CHANOSBT  APPEALS.  [L.  B. 

L.  JJ.  TheD,  as  regards  Sir  Eenry  and  his  wife,  we  aay  that  Sir  Emmr^t 
1872-3  twenty  years'  possession  makes  a  good  bar.  Why  should  he,  who 
y^  was  no  party  to  the  fraud,  be  in  a  worse  position  than  if  he  had 
entered  as  a  squatter  with  no  title  at  all?  There  was  no  such  fiaad 
as  would  have  prevented  a  fine  by  him,  with  five  years'  non-daim, 
from  giving  him  a  good  title  under  the  old  law:  Langley  v. 
Fuih&r  (1);  Bdl  v.  Bdl  (2).  But  if  the  Court  be  against  us  on 
these  points,  we  say  that  the  Plaintiff  might,  with  reasonable  dili- 
gence, have  discovered  the  fraud  more  than  twenty  years  ago: 
Chetham  v.  Eoare  (3).  He  knew  that  some  of  the  children  were 
illegitimate,  and  was  put  upon  inquiry. 

The  SolieHar-General  (Sir  Gf.  Jessel),  and  Mr.  Glaase,  Q^a  (Mr. 
Smart  with  them),  for  the  Plaintiff: — 

The  allegations  as  to  the  Plaintiff's  having  nothing  to  lead  him 
to  suspicion  till  1866  cannot  be  got  over  on  demurrer. 

[The  Lord  Justice  Mellish  : — Could  a  Court  of  Equity  have 
entertained  this  bill  within  twenty  years  from  Sir  Frederiek's 
death?] 

Yes.  It  alleges  the  existence  of  an  outstanding  term,  which 
alone  would  prevent  the  bill  from  being  demuirable  within  that 
period.  But  we  rest  the  right  to  equitable  interference  on  this 
ground,  that  a  Court  of  Equity  has  jurisdiction  to  relieve'  against 
any  fraud,  and  no  reason  can  be  given  why  a  Court  of  Equity,  which 
clearly  would  interfere  when  a  person  has  through  fraud  got  al^ 
title  by  means  of  conveyance,  should  decline  to  interfere  when 
he  has  through  fraud  got  a  legal  title  by  means  of  the  SlaMs 
of  Limitations,  It  does  not  signify  that  the  person  against  whom 
the  relief  is  sought  was  not  privy  to  the  fraud :  Charter  v.  Tre- 
vdyan  (4)  ;  he  is  not  protected  unless  he  can  defend  himself  as  a 
purchaser  for  value  without  notice,  or  under  the  analogous  statutory 
provisions  in  sect.  26.  Under  the  statute  the  Defendant  is  onlj 
protected  if  he  is,  or  claims  under,  a  bond  fide  purchaser.  Now,  no 
one  is  a  hond  fide  purchaser  whose  agent  had  notice  of  the  adverse 

(1)  9  BesT.  90.  (3)  Law  Bep.  9  £q.  57L 

(2)  Lloyd  &  G.  temp.  Plunkett,  44.         (4)  4L.  J.(Ch.)209 ;  11  CL& F.714 
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title:  La  Neve  v.  Le  Neve  (1);  BoOcmd  t.  Earl  (2);  Dean  ▼.      L.  JJ. 
Tkwaiie  (3).  187S-8 

[The  LoBD  Justice  James  referred  to  Bridgeman  v.  Grca?*  (4).      V^ 

The  proYision  in  sect.  26  was  intended  to  preserve  the  equitable 
doctrine  as  to  firand,  and  what  that  was  understood  to  be  appears 
from  the  first  report  of  the  (commissioners  on  the  Law  of  Beal 
Property  (5).  Knowledge  of  the  agent  is  treated  as  knowledge  of 
the  principal :  BoUand  t.  Hart.  It  is  not. mere  constructive  notice; 
and  paragraph  31  of  the  bill  completely  prevents  the  Defendants 
from  availing  themselves  on  demurrer  of  the  defence  of  purchase. 

Jb.  Peanofif  in  reply. 


Jan.  18.   Sib  W.  M.  Jameei^  L  J.,  delivered  the  judgment  of  the       ists 
Court: — 

In  this  case  the  only  question  we  have  to  determine  is  whether 
the  Defendants  ought  or  ought  not  to  put  in  an  answer  to  the 
Flaintiff 's  allegatioqs.  The  Court  has  nothing  now  to  do  witii  the 
probability  or  improbability  of  the  Plaintiff's  story,  with  the  proba«> 
bility  or  improbability  of  his  ultimate  success  at  the  hearing,  nor 
with  any^oonsiderations  of  the  hardship  to  the  Defendants,  a  widow 
and  son,  themselves  innocent,  in  that  they  are  called  on  to  meet  a 
case  of  fraud  alleged  to  have  been  originally  committed  generations 
ago  by  persons  who  have  been  dead  many  years. 

The  Plaintiff's  case  must  for  this  purpose  be  taken  to  be  true  as 
stated  by  him.  His  case  is,  that  under  a  family  settlement  certain 
estates  stood  limited  to  the  use  of  his  father  for  life,  with  remainder 
to  the  eldest  son  in  tail,  that  he  was  such  eldest  son,  and  that  on 
the  death  of  his  father  the  estates  became  in  law  vested  in  him, 
but  that  he  was  deprived  of  them  by  the  following  fraudulent 
contrivance: — 

His  father,  according  to  his  story,  had  lived  with  his  mother  as 
his  misireas  before  their  marriage,  but  she  being  with  child  he 
determined  to  marry  her,  and  intended  to  marry  her  before  the 

(1)  2Tad.  L.  G.  in£q.4th  Ed.  86;         (8)  21  Bear.  621. 
Amb.  486 ;  8  Atk.  646.  (4)  Wilmot^s  Notes,  58. 

(2)  law  Bep.  6  Ch.  678.  (5)  Page  49. 
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L.  JJ.  birth  of  such  child.  Before,  howerer,  the  marriage  oonld  be  cele- 
1873  brated  she  was  confined.  The  marriage  took  place  eome  short 
Y^^  time  afterwards,  and  it  was  then  agreed  between  the  hosbspd  and 
the  wife  to  prevent  the  child  suffering  from  the  untoward  accident 
of  its  premature  birth  by  falsifying  the  date  of  such  birth  and 
representing  it  as  having  taken  place  after  the  marriage.  This 
was  done,  and  that  chihl  was  accordingly  produced,  represented, 
and  treated  as  being  the  legitimate  son,  the  eldest  son,  and  the 
heir  in  tail  of  the  settled  property.  Some  years  afterwards  the 
Plaintiff  himself  was  bom,  being,  as  he  says,  the  real  eldest  son 
and  heir  in  tail,  but  brought  up  as  if  he  were  only  a  younger  child, 
and  kept  in  ignorance  of  the  real  facts  as  to.hispositioii  and  right 
When  the  supposititious  child  attained  his  majority  he  w^s  infonned 
of  the  fact  that  he  was  illegitimate^  and  with  this  knowledge  the 
&ther  and  himself  went  through  the  form  of  suffering  a  common 
recovery  in  the  character  of  tenant  for  life  and  tenant  in  tail  in 
remainder  to  such  uses. as  they  shpuld  joiutly  appoii]^ .  A  joint 
appointment  was  mad^  and  afterwards^  under  a  nwOTiago  settle- 
ment, the  property  was  expressed  to  be  limited  to  uses  in  favoor 
of  the  demurring  Defendants,  the  widow  and  ^eldest  son  of  the 
supposititious  heir. 

The  Plaintiff  alleges  that  until  a  few  years  ago  he  was  wholly 
ignorant  of  the  deception,  which  had  been  practised,  and  be  has 
npw  filed  hb  bill,  contending  that  he  is  entitled  to  tlio.Mi^oe 
of  a  Court  of  Equity  to  be  placed. in  posaemon  o£  the.ei^itefly 
as  estates  of  which  he  has  been  deprived  by  a  concealed  lm\id. 
Unless  his  case  is  affected  by  lapse  of  tim^  by  the  cjpecatioa  of 
the  Statute  of  LimitatumSf  or  by  some  couatervailing  4Bqidty  on 
the  part  of  the  Defendants,  that  case  would;  se^m  to  be  a.p»- 
fectly  clear  one.  It  is  as  gross  a  fraud  as  could  well  be  coii- 
oeived.  It  was,  indeed^  attempted  to  be  argued  that^  sb  the  Piaio- 
tiff*s  right  was  a  clear  legal  right  which  became  Tested  in  him  at 
his  father's  death,  with  no  legal  bar  or  impediment  to  prevent  his 
taking  possession  of  or  recovering  the  estates,  and  the  Defendants* 
possession  originating  in  a  mere  trespass,  being,  in  point  of  law, 
mere  squatting  on  the  property,  this  Court  would  not  interfere. 
The  Solicitor-General  gave  one,  perhaps^  sufficient  answer  to  this 
contention,  viz.,  that  the  bill  alleges  the  existence  of  an  ootstand- 
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ing  QDsatisfied  term  of  years.  But  we  do  not  think  it  well  to  leave      L.  JJ. 
it  to  that  answer.    We  think  it  right  to  say  that  the  contention       isrs 
would,  in  our  judgmenti  have  equally  failed  if  there  had  been  no       Vijra 
outstanding  term.     It  was  assnmed   in  the  argument  that  a       y^*^ 
mere  squatter  would  have  had  a  good  defence  from  sufficient       -~* 
leogth  of  possession.    We  are  of  opinion  that  the  law  gives  no 
q)ecial  privily  to  the  length  of  squatting  possession.  .  It  must 
always  be  borne  in  mind  that  in  all  questions  under  the  Statute  of 
LbnUaHans  this  Oourt  has  nothing  to  do  with  the  nature,  origiUi 
or  duration  of  the  Defendants'  possession,  but  simply  whether  the 
Plaintiff  has  or  has  not  proceeded  in  due  time  after  the  accruer,  o^ 
that  whidi  is  to  be  taken  to  be  the  accruer,  of  his  right  of  suit. 
An  estate  may  have  been  enjoyed  as  a  fee  simple  estate  for  gene- 
latioDS  through  any  numbers  of  devolutions  or  dispositions,  or  may 
have  been  hdd  by^  squatters  successively  for  many  years,  without 
creating  any  bar  to  tiie  proceedings  of  a  rightiiil  owner  under  a 
title  newly  aecmed.    And  there  ia  liot,  in  our  judgment,  in  this 
respect  any  difielrence  whether  the  accruer  is  on  the  determination 
of  a  previous  estate  or  on  the  discovery  of  a  concealed  fraud.    It  is 
right  also  to  notice  that  the  possession  in' this  case  is  not  the  posses*- 
Bion  of  trespassers.  The  supposititious  son  got  into  actual  possession 
as  owner  by  mteauB  of  the  fraud,  and  the  possession  of  the  Defen- 
(ianfs  was  a  possession  not  oidy  apparently  derived  from  him,  but 
wae^  gainst  all  the  world  but  the  Plaintiff,  a  possession  under  a 
rdid  title  really  derived  from  him. 

Although  the  contention  we  have  disposed  of  as  to  the  legal 
estate  was  raised,  the  counsel  for  the  Defendants  admitted,  as  they 
were  in  liict  compelled  to  admit,  that  if  the  supposititious  son  him- 
self were  now  alive  it  would  be  impossible  for  him  effectually  to 
contend  that  this  Court  would  allow  him  to  avail  himself  of  the 
legal  bar  artttng  ficom  the  length  of  his  fraudtilent  possession.  And 
it  was  also  conceded  that  this  Court  will  wrest  property  fraudu- 
leotly  aeqnrredy  not  only  from  the  perpetrator  of  tiie  fraud,  but,  to 
use  Ix»d  Cottenham^B  language,  from  his  children  and  his  children's 
children,  ar^  as  was  said  in  Ei$ffueniny.  Baseley  (1)  and  Bridgeman 
T.  Green  (2),  fiem  any  persons  amongst  i^hom  he   may  have 
parcelled  out  the  fhiits  of  his  fraud. 

(1)  14  Yes.  275.  (2)  Y.  Uoia's  Notes,  58. 
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L.  jj.  It  appeared  to  us,  thereforei  thiougliout  this  case  that  the  real 

1873  qnestion  is  as  to  the  true  meaning  of  the  26th  section  of  the 
^^^  Statute  of  Limitaiians.  On  this  two  contentions  were  nusedw  Fint, 
^^'  that  the  Plaintiff  had  not  alleged  a  snflBcient  title  under  the  pod- 
— —  tiye  enactment  in  that  section;  Secondly,  that  the  Defendants 
were  within  the  protection  of  the  proviso  in  favour  of  purchaBeo. 
As  to  the  first,  there  does  not  seem  to  us  to  be  any  real  doubt  or 
question.  It  is  di£BcuIt  to  conceive  what  vould  be  a  conceded 
fraud,  if  what  is  here  alleged  is  not,  namely,  that  a  person  is  in- 
duced, by  a  deception  practised  on  him  from  his  earliest  know- 
ledge, to  believe  that  he  was  only  a  younger  when  he  was  the 
eldest  son,  or  how  a  person  could  be  more  efliBctuallj  deprived  by 
fraud  of  his  estate  than  by  his  being  designedly,  by  the  persistent 
falsehood  and  deceit  of  those  about  him,  kept  in  ignorance  of  his 
birthright,  and  so  prevented  from  claiming  it.  The  statute,  indeed, 
says  that  a  claimant  must  proceed -within  twenty  years  after  he 
discovered,  or  might  with  reasonable  diligence  have  discovered,  the 
fraud.  The  Plaintiff  alleges  in  so  many  words  that  he  never  did 
know  or  suspect^  until  the  recent  time  mentioned  by  hhn,  an j- 
thing  of  the  alleged  fraud ;  and  that  we  must  take  to  be  true,  unlesB 
we  are  enabled  judicially  to  conclude  from  other  statomoits  of  his 
in  the  biU  that  that  allegation  is  false,  or  that  he  might  wiUi 
reasonable  diligence  hare  discovered  the  fraud.  We  are  unable 
to  find  in  the  bill  any  such  statement  or  anything  to  shew  any 
want  of  reasonable  diligence  on  his  part  in  ascertaining  the  troth. 
That  brings  us  to  the  remaining  and  real  pointy  whether  the  bill 
shews  that  the  Defendants  are  protected  by  the  proviso.  One 
matter  relating  to  this  was  not  argued  before  us,  which  we,  how- 
ever, think  it  right  not  to  pass  wholly  unnoticed,  viss. :  we  desire 
not  to  express  any  opinion  as  to  whether  the  defence  of  bond  fde 
purchaser  for  valuable  consideration,  without  knowledge  of  or 
reason  to  believe  the  fraud  alleged,  can  be  raised  by  demurrer,  or 
otherwise  than  by  a  plea  verified  by  the  oath  of  the  Defendant 
The  case  was  argued  before  us,  howev^,  so  as  to  raise  the  real 
substantial  question  whether  the  proviso  means  the  actual  personal 
knowledge  of  the  purchaser,  or  whether  under  it  the  actual  know- 
ledge of  the  agent  is  to  be  deemed  and  taken  to  be  the  knowledge 
of  the  purchaser.   ^ 
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tended  by  the  Solicitor-General  that  the  only  person 
LS  a  lotid  fide  purchaser,  and  that  we  ought,  on  the 
Lord  Eardwi^ke,  to  hold  that  a  person  is  not  a  land 
T  whose  agoDt  was  affected  with  notice  of  that  which 
prevented  his  puriihasing.  In  this  proviso,  however, 
,t  the  words  **  hona  fide"  were  introduced  altogether 
it  purpose  and  with  a  different  meaning,  tbat  it  was 
the  purchaser  should  be  really  a  purchaser^  and  not 
lee  taking  a  gift  under  the  form  of  a  purchase.  For 
person  might  take  an  'assignment  of  a  leasehold  in 
L  of  covenants  to  pay  the  rent  and  perform  all  the 
might  take  a  conveyance  of  a  mortgaged  estate  in  con- 
bis  paying  off  the  mortgage.  These  might  be  bond 
)TS,  or  they  might,  according  to  the  facte,  be  in  truth 
:e  volunteers  receiving  a  gift  of  a  valuable  chattel 
lable  estate  incumbered.  It  would  be  easy  to  suggest 
circumstances  by  which  it  might  be  shewn  tbat  an 
■chaser  had  not  entered  into^  the  transaction  honestly 
iaUy  aa  a  purchaser,  but  in  some  other  character,  or 
lirect  purpose*  And  we  conceive  that  it  was  with 
that  class  of  cases  the  words  "  lomfide"  were  intro- 
and  that  they  were  not  meant  to  include  and  cover 
i  than  all,  that  is  afterwards  expressed  in  the  remainder 
90.  What,  then,  is  the  legal  meaning  and  effect  of 
y  90  afterwards  expressed  ?  At  the  time  this  statute 
i  had  undoubtedly  been  held  by  the  highest  authority 
lal  knowledge  of  the  agent  through  whom  an  estate  is 
d  this  Court  eqnivalent  to  the  actual  personal  know- 
>rin€ipal.  This  is  also  in  accordance  with  the  iuvariabla 
ision  at  common  law  in  regard  to  purchases  of  cliattele. 
ling  through  an  agent  is  ever  permitted  to  allege 
rant  of  that  which  is  actually  communicated  to  the 
course  of  the  transaction.  The  agent  in  the  matter, 
mrse  of  the  transaction  acting  within  the  Umita  of  his 
e  alier  ego  of  the  principal. 

t  to  us  beyond  all  question  that,  as  the  law  of  this 
when  tlie  statute  was  pxissed,  the  knowledge  of  the 
gent  acquired  in  the  course  of  the  transaction  was 
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for  all  purposes  treated  as  the  knowledge  of  the  princi 

is    also,  we   conceive»  beyond    question    that    in    ever] 

case,  except  under  this  section,  this  Court  would  treat  thi 

ledge  of  the  purchaser's  agent  as  the  knowledge  of  ti 

chaser.    Was  it  then  meant  to  make  such  a  material  al 

of  the  law  ?    It  is  said  in  support  of  that  (and  not  withon 

that  the  words  well  known  in  this  Court,  *'  purchaser  for  n 

consideration  without  notice,"  were  designedly  not  used,  a 

the  words ''  who  had  not  participated  in  the  iraud,  and  < 

know,  and  had  no  reason  to  belieye,"  were  designedly  int 

so  that  only  those  purchasers  should  be  aflfected  who  hac 

knowledge,  and  who  were  in  truth  making  themselves  : 

accomplices  in  the  fraud,  in  fact  receivers  of  stolen  goods. 

But  we  think  that  what  the  Legislature  really  meant  to 

to  ezdude  that  constructive  notice  which  had  certainl 

carried  to  a  very  startling  extent  in  many  instances,  and 

did  not  mean  to  subvert,  in  respect  of  one  small  portion  of 

of  this  Court,  the  well-settled  principles  and  rules  on  which 

Courts  have  acted  in  respect  of  the  relation  of  principal  and 

and  in  respect  of  the  extent  to  which  the  knowledge  of  tfa 

is  deemed  to  be  the  knowledge  of  the  former.    The  Courts 

hd,  held,  almost  in  so  many  words,  that  what  the  agent  kni 

principal  knows,  that  the  knowledge  of  the  agent  was  suffi< 

create  mala  fdes  in  the  principal ;  and  we  think  it^  th< 

reasonable  to  hold  that  the  Legislature  used  the  words  in  tb 

sense,  and  that  when  they  said  *^  who  did  not  know  or  h 

reason  to  believe,"  they  meant  '^  who  did  not  know  or  1 

reason  to  believe,  either  by  himself  or  by  some  agent 

knowledge  or  reason  to  believe  is  by  settled  law  deemed  an< 

to  be  his."     We  think  it  would  lead  to  very  startling  conse^ 

if  any  other  mterpretation  were  put  on  the  clause.    It  is  < 

that  if  actual  personal  knowledge  were  required  every  corp 

or  joint-stock  company  might  acquire  a  good  title  to  pr 

although  its  officers  and  solicitors  were  perfectly  oonversai 

the  grossest  fraud  perpetrated  by  the  vendor;  and  in  fa 

person  might  deal  with  impunity  in  the  purcliase  of  whfi 

substance  stolen  property,  provided  he  takes  care  to  lea 

whole  dealing  from  first  to  last  in  the  hands  of  his  agent 


OHANG£BT  APPEALS. 


401 


riyedy  therefore^  at  the  conclusion  that  the  averment 
uragraph  of  the  bill^  that  the  father^  as  the  agent  of 
of  his  dangliter,  negotiated  the  marriage  settlement 
rledge  that  her  intended  husband  was  illegitimate, 
terest  in  the  devised  estates,  is  a  sufficient  averment 
e  daughter  from  setting  up  the  bar  of  purchase  for 
leratioii  under  the  26th  section  of  the  Act,  and  that 
nly  claims  tiiiough  the  same  settlements,  is  in  the 
and  is  equally*afifected  with  knowledge  through  the 
bis  mother's  father  and  agent, 
to  us  at  the  close  of  the  argument  that,  as  the  whole 
S's  case  against  the  Defendants  appears  to  rest  on 
of  the  father's  agency  and  the  father's  knowledge, 
ght  to  allow  the  Defendants  t6  traverse  that  aver- 
.  But  as  such  a  plea  must  be  accompanied  by  an 
difioovery  as  to  everything  that  may  be  material  to 
)  think  that  there  is  no  sufficient'  advantage  to 
which  is  an  unusual  course,  and  that  the  Defen- 
Dceed  in  the  usual  way  to  meet  the  case  by  answer. 
8  the  appeals  must  be  dismissed^  and  of  course  with 
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Messrs.  Bel/raffe  &  Mtddleton;    Me3srs.  Sharp  <& 


MAETIN  v.  HOBSOIf. 

^Canaiructum'^*'  Sum  and  Sunu  ^  Money  owing  io  m«  "— ^ 
Words. 

:  made  a  specifio  dispositiaa  of  certain  properly,  inchiding  '^  all 
\B  of  money  which  shall  he  due  and  owing,  to  me  at  the  time  of 

and  gave  the  residue  of  her  personal  estate  to  other  persons. 
)f  her  death  in  1781,  she  was  one  of  the  two  next  of  kin  of  her 

died  intestate  in  1778.  The  son  was  the  residuary  legatee  of 
ho  had  died  in  .1776.    In  1800  a  decree  was  made  for  taking 

of  a  partnership  in  which  the  father  had  heen  engaged,  and 

3en  dissolved  by  the  death  of  the  other  partner  a  few  months 

other's  death.     In  1820  the  representatives  of  the  surviving 

be  father  paid  into  Court  in  this  suit  a  sum  of  money  on  account 

2L  1 


L.JJ. 

1873 

Jan.  IS. 


402 


CHANCERY  APPEALS. 


L.JJ. 

Mabtin 

V. 
HOBSON. 


of  what  was  due  from  the  executor  to  the  father's  estate  in  respect  of  m 
coming  from  the  partnership.  Nothing  was  shewn  as  to  the  state  < 
partnership  assets  or  of  the  estates  of  the  father  or  son  at  the  time  ( 
death  of  the  testatrix : — 

Bdd  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  mo 
the  testatrix  in  the  fund  in  question  did  not  pass  under  the  gift  of  *'  st 
money  due  and  owing  to  me  at  the  time  of  my  decease  ;**  but  under  t 
siduary  bequest,  it  not  being  shewn  that  the  assets  were  at  her  death  u 
a  state  that  her  share  could  be  treated  as  a  sum  of  money  then  owing  1 

Bainhridge  v.  Bainbridge  (1)  distinguished. 

1  HIS  was  an  appeal  from  a  decision  of  the  Master  of  the 
on  a  Petition  for  payment  out  of  a  fund  in  Court 

Mary  Christian,  of  Antigua,  widow,  by  will  dated  the  14 
February,  1781,  and  proyed  on  the  28th  of  the  same  month, 
bequeathing  two  pecuniary  legacies,  gave  to  trustees  the  resid 
her  real  and  personal  estate  '^  upon  trust  to  collect  and  get  i 
sum  and  sums  of  money  which  shall  be  due  and  owing  to  n 
the  time  of  my  decease,  and  also  to  sell  and  dispose  for  the 
price  that  can  be  got  for  the  same  all  stock,  sugar,  rum,  and  < 
effects  belonging  to  me,  and  the  money  arising  from  such  d 
effects,  and  other  the  above-mentioned  premises  to  lay  out 
invest  on,"  &a  She  then  declared  trusts  of  the  fund  so  inv 
for  her  daughter  Margaret  Quntharpe  for  life,  and  after  her  c 
upon  trusts  under  which,  in  the  events  which  happened.  Mar 
Chmthorpe's  two  children  became  entitled  in  equal  shares, 
then  directed  the  trustees  to  stand  possessed  of  her  negroes 
the  trusts  therein  declared,  being  trusts  for  Mrs.  OurUhorpe  foi 
with  similar  limitations  over  in  favour  of  Mrs.  Chinthorfes 
dren.  She  then  bequeathed  certain  pecuniary  legacies,  and 
eluded :  '^  All  the  rest  and  residue  of  my  estate  of  what  n^ 
soever,  I  give  to  my  daughter  the  said  Mrs.  Gunihorpe,  her 
and  assigns." 

The  testatrix,  Mary  Christian,  and  her  daughter,  Mrs. 
thorpe,  were  the  two  next  of  kin  of  Matthew  Christian,  whc 
died  intestate  in  1778.  Matthew  Christian  was  the  resic 
legatee  of  Mary  Christian's  husband,  Bobert  Christian,  who 
died  in  1776.  The  fund  in  Court  formed  part  of  the  resid 
estate  of  Robert  Christian,  and  the  question  now  was,  wh 
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ft's  dme  of  it  w  to  be  treated  as  inctoded  in  the      L.  JX 
i  of 'flom  and  amns  of  monej'  dne  and  owing  to  me,*  or       iSTS 
'  die  reaidaaiT  bequest  in  hter  wilL 

Tbe  limmiMiumn  under  wbidi  the  fiind  arose  were,  so  &r  as 
vai  kwrnoy  the  fiAowing: — 

lUari  CkriMimm,  of  Amiigna,  by  will  made  in  October,  177S, 
pne  to  \m  dangliler.  Mm  GumOurjpe^  then  a  s^nster,  a  legacy  of 
£8000,  wUdi  he  directed  to  be  paid  ont  of  Us  share  of  the  pro- 
perty of  tlm  partaenhip  existing  between  him  and  Jolm  SmdBi^ 
and  if  that  was  not  soffieient  then  oat  of  his  other  real  and  peraonal 
€stite;  and  he  gave  the  residne  of  his  realty  and  persGoaltr  to  his 
son  Maffifwy  CkridiaM  aheolntely.  By  a  codicU  dated  the  2nd  of 
Hay,  1776,  he  noticed  that  Jokm  Smith  had  died,  and  gave  some 
farther  dvectkns  aboot  the  legacy,  nnder  iriiich,  in  the  OTents 
vhidi  happened,  £5000  of  it  became  payable  on  the  maniage  of 
luB  daugliler,  and  the  remaining  £1000  at  the  expiration  of  a  year 
fiom  his  decease^  tiie  directions  being  continned  that  the  soms 
shoald  be  primarily  payable  oat  of  his  share  in  the  partnership 
ptuperty,  and  if  that  was  insoflScieat,  oot  of  his  other  real  ai^ 
poaanal  estate.  He  died  in  1776,  and  the  marriage  of  hbdangfater 
vac  sakncmued  soon  afterwards. 

Ifrrfflfir  Chridian  died  in  1778,  intestate,  learii^  his  mother. 
Mm/  OuidiaM,  and  his  sister,  Mra.  CrtmAorps,  his  next  of  kin. 

At  tiie  testator's  death  the  partneiship  aoooants  were  unsettled. 
Mr.  and  Mrs.  GwtOorpe  filed  their  bill  m  the  Goort  of  Chanceiy 
in  Aad^wa  against  JBoferf  ChridiaiCs  executors,  to  obtain  payment 
of  the  £6000.  Before  this  suit  came  to  a  hearing  the  testator's 
real  estates  hi  Amtigma  were  sold  by  anction,  and  a  supplemental 
bill  was  filed  agamst  the  purchasers.  On  the  18th  of  April,  1782, 
the  eanses  came  on  to  be  heard,  and  it  was  ordered  by  consent 
that  the  purchasers  should  pay  to  ]Ut.  and  Mrs.  QufiJBwrpe  the 
amount  of  the  legacies  of  £5000  and  £1000,  and  that  the  legacies 
ihooli  be  assigned  to  trustees.  The  purchases  aoocadingly  paid 
the  £6000  to  Mr.  and  Mrs.  OmOorjpe,  and  Mr.  and  Mrs.  Gun- 
iharpe  ass^ed  the  l^ades  to  trustees. 

After  this  the  present  suit  ol  Martin  t.  Habmm  was  instituted 
by  the  trustees,  to  whom  the  l^acks  had  been  assigned,  against 
flbiaan^  the  sunriiring  executor  of  JbAii  SmSk,  Guamajor,  the  sur- 
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viving  executor  of  Bdbert  Christian,  the  execDtors  of  a  d 
executor  of  Boleri  Chrisii<m,  and  an  administrator  ad  \ 
Matthew  Christian^  to  take  the  accounts  of  the  partnership 
have  the  legacies  paid  out  of  Bdbert  Christian's  share ; 
December,  1800,  a  decree  was  made  for  takiog  those  accou 

On  the  8th  of  November,  1804,  the  Master  reported  tl 
estate  of  Smith  was  indebted  to  the  partnership  more  tl 
estate  of  Bohert  Christian  was  by  the  sum  of  £5469,  so  thi 
payment  of  that  sum  to  Casamajor  out  of  the  partnership  p 
the  estates  would  be  on  an  equality,  and  would  be  entitle( 
equal  division  of  the  residue  of  the  partnership  property. 

By  an  order  dated  the  16th  of  March,  1818,  it  was  ordei 
Casamajor  should  pay  into  Court  £6388  to  the  credit  of  th 
'^  the  separate  account  of  Bdbert  Christian,*'  that  the  costs 
be  taxed  and  paid  out  of  £13,432  consols  standing  to  th< 
of  the  cause,  and  that  the  residue  of  that  sum  should  be 
over  to  the  separate  account  of  Bdbert  Christian ;  and  an 
was  directed  as  to  debts  and  legacies  of  Bdbert  Christian, 
subsequent  order  in  1818  the  surviving  Plaintiff  was  <3 
entitled  to  be  paid  the  legacies  and  interest  out  of  the 
which  then  were  or  should  thereafter  be  standing  to  the  fi 
account  of  Bdbert  Christian.  The  fund  in  Court,  after  pay 
costs,  was  accordingly  applied  in  payment  of  the  legacies, 
a  balance  of  £816  due.  In  1820,  Casamajor  having  died  ii 
to  the  estate,  his  children  paid  into  Court  in  the  cause  the 
£2364  in  respect  of  what  was  due  from  him.  Out  of  this  i 
balance  remaining  due  in  respect  of  the  legacies  was  paid, 
an  order  made  in  1824  the  residue  was  invested  in  £2339 
*'  the  account  of  the  separate  estate  of  Bdbert  Christian, 
existence  of  this  fund  was  forgotten  till  1860,  when  an  a 
dividends  amounting  to  £2096  had  accrued  upon  it. 

Some  of  the  Bespondents  then  presented  a  petition  pra; 
a  division  of  the  fund,  on  the  supposition  that  it  passed  m 
gift  in  Mary  Christian's  mU  to  Mrs.  Ounihorpe  for  life 
mainder  to  her  children.  The  petition  was  adjourned  into 
bers,  and  proceedings  went  on  at  great  length  to  ascert 
parties  entitled.  Before  any  certificate  had  been  made 
petition  was  presented,  by  which  the  Bespondents  claimed  tl 
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fond  as  having  passed  under  the  residuary  gift  to  Mrs.  Ounihorpe.      L.  Jj. 
In  July  1872,  a  certificate  was  made  finding  who  were  the  parties       1873 
«ntiUed  on  either  view  of  the  construction  of  the  will,  and  on  the     martin 
29th  of  July,  1872,  the  Master  of  the  Bolls  decided  that  the  Re- 
spondents in  this  appeal  were  entitled  to  the  whole  fund.    This 
appeal  was  presented  by  a  party  who  was  found  to  be  entitled  to 
a  share  if  the  fund  was  comprised  in  the  gift  to  Mrs.  OwUhorpe 
for  life. 

Mr.  SotUhffate,  Q.C.,  and  Mr.  Cadman  Jones,  for  the  Appellant : — 

We  contend, that  everything  which  the  testatrix  Mrs.  Ohridian 
had  a  present  right  to  receive,  and  which  could  only  come  to  her  in 
the  shape  of  money,  falls  within  the  description  of ''  sums  of  money 
daeand  owing  to  me.''  This  was  money  which,  so  £eu:  as  appears, 
came  out  of  the  assets  of  a  partnership,  and  therefore  never  could 
have  come  to  her  but  as  money.  The  case  is  stronger  than  Bain- 
bridffe  v.  Baivibridge  (1). 

Mr,  Boxburgh,  Q.C.,  and  Mr.  Caldecatt,  for  the  Bespondents : — 

The  burden  of  proof  is  on  the  Appellant  to  shew  that  this  fond 
does  not  pass  under  the  residuary  gift  To  do  this  he  must  make 
out  that  at  the  time  of  the  death  of  the  testatrix  it  came  under 
the  description  of  a  sum  of  money  owing  to  her.  For  anything 
that  appears  it  may  have  been  in  the  shape  of  leaseholds  or  real 
estate  at  that  time. 

Mr.  Cadinan  Jones,  in  reply. 

8m  W.'  M.  James,  LJ.  : — 

In  this  case  the  burden  of  proof  lies  on  the  Appellant,  who  has 
to  make  out  that  the  fund  in  dispute  passed  under  the  gift  of  **  all 
simi  and  sums  of  money  which.^shall  be  due  and  owing  to  me  at 
the  time  of  my  decease."  We  know  nothing  further  than  this  : 
that  long  after  the  death  of  the  testatrix  a  sum  of  money  came  io, 
which  appears  to  have  arisen  fnMu  Bobert  Christianas  share  in  a 
portnerdiip  business;  but  we  knew  nothing  of  the  state  of  the 
assets,  either  of  Bobert  Christian  or  of  McMew  Christian,  at  the 

(1)  9  Sim.  16. 
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time  of  the  death  of  the  testatrix.  Under  these  circnmst 
is  not  made  out  to  our  satisfaction  that  this  was  a  sum  ol 
due  and  owing  at  her  death.  In  Bainbridge  y.  BaitAridgi 
ratio  decidendi  evidently  was,  that  the  estate  had  been  g 
the  executor  so  as  to  constitute  a  debt  due  from  him. 


Sib  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  I  think  it  very  likely  that 
pression  '^  sum  and  sums  of  money  due  and  owing  to  me 
be  held  to  extend  beyond  debts  properly  so-called,  am 
include  all  sums  of  money  which  there  was  a  present 
receiye,  though  the  administrations  which  w^e  necessa: 
taken  out  before  they  could  be  received  had  not  been  ta 
But  in  order  to  come  within  this  description  the  subject 
something  which  at  the  death  of  the  testatrix  could  be  d 
as  a  sum  of  money.  Here,  what  the  testatrix  had,  was  a  < 
tive  share  in  the  residuary  personal  estate  of  the  son,  ' 
entitled  as  residuary  legatee  to  the  residue  of  his  father' 
including  the  fiEtther's  share  in  the  assets  of  a  partnership, 
assets,  for  anything  we  know  to  the  contrary,  may  at  the 
the  testatrix  have  consisted  of  real  estate,  and  we  do  not  tt 
her  interest  in  the  moneys  arising  from  their  subsequent 
be  considered  a  sum  of  money  due  and  owing  to  her  at  h( 

Solicitors :  Mr.  Ellertan  ;  Messrs.  Udmands  &  Mayhew. 
(1)  9  Sim.  16. 
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In  re  HARMONY  AND  MONTAGUE  TIN  AND  COPPER        l.jj. 
MINING  COMPANY.  ms 

SPARGO'S  CASE.  Jan.  25. 

Cot^pan^ — StUmcriber  to  Memorandums^ Paid-up  Shares — Payment  in  CatHi — 
Cimpanies  Act,  1867  (30  A  31  Vict.  c.  131), ».  26. 

Any  hond  fide  transaction  between  a  oominny  and  a  shareholder  which, 
if  the  company  brought  an  action  against  him  for  calls»  wonld  support  a  plea 
of  payment,  is  "  payment  in  cash  ^'  within  sect.  25  of  the  Companies  Act, 
1867. 

8,  took  shares  in  a  company  formed  for  v/orking  a  mine  which  he  sold  to 
them.  The  whole  nominal  amonnt  of  the  shares  was  immediately  payable, 
as  was  also  the  purchase-money  of  the  property.  It  was  agreed  between  S, 
and  the  company  that  he  should  be  credited  in  account  with  the  price  of  the 
property,  and  debited  with  the  amount  payable  on  his  shares;  and  the 
balaoce  of  the  account  thus  made  out  was  shortly  afterwards  exactly 
balanced  by  cash  payments  by  S. : — 

^eld  (reversing  the  decision  of  the  Vice -Warden  of  the  Stannaries),  that 
S.  must  be  considered  as  having  paid  up  his  calls  in  cash. 

iHIS  was  an  appeal  motion  by  Thomas  Spar  go  from  an  order  of 
the  Yioe-Warden  of  the  Stannaries  ordering  him  to  pay  to  the 
B^^trar,  as  liquidator  of  the  company,  £450^  the  amount  originally 
payable  in  respect  of  nine  shares  for  which  he  was  settled  on  the 
list  of  contributories,  and  ordering  him  to  pay  a  balance  alleged 
to  be  due  from  him  in  respect  of  forty-two  other  shares  of  which 
he  had  been  the  holder,  but  which  he  had  long  since  disposed  of. 

Miahdl  and  Sevens  were  licensees  of  a  sett  for  twelve  months 
from  the  28th  of  January,  1871,  with  the  right  at  any  time  within 
that  period  to  call  for  a  lease  for  twenty-one  years.  They  and 
Spargo  entered  into  arrangements  for  promoting  a  company  to 
work  this  mine,  and  determined  that  its  capital  should  be  £3200, 
in  sixty-four  shares  of  £50  each ;  £16  per  share  to  go  for  working 
capital,  and  £34  per  share  for  the  purchase  of  the  mine,  treating 
it  as  worth  £2176.  A  company  for  that  purpose  was  accordingly 
registered  on  the  9th  of  March,  1871,  under  the  above  name. 
The  capital  was  stated  by  the  memorandum  of  association  to  be 
£3200,  in  sixty-four  shares  of  £50  each.  Spargo  sabscribed  the 
memorandum  for  thirty-one  shares,  two  other  persons  for  two 


40S 


CHANCEBY  APPEALS. 


L.JJ. 
1873 


Spabt.o's 
Cask. 


shares  each,  and  the  remaining  four  subscribers  for  one  share 
Neither  Miehdl  nor  Stephens  was  a  subscriber. 

On  the  I6th  of  Mareh^  1871,  a  meeting  was  held,  at  whi 
the  seven  subscribers  were  present,  and  at  which  the  foil 
resolutions  were  passed  unanimously : — 

"  That  the  sum  of  £2176  be  credited  Mr.  Thomas  Spar 
the  lease,  &c.,  of  the  property,  and  that  the  same  be  paid 
the  share  capital  of  the  company.  That  Mr.  T.  Spargo  be 
hereby  appointed  the  manager  of  the  company.  That  Mr. 
Hearn  be  and  is  hereby  appointed  the  secretary  to  the  com 
That  the  statement  of  accounts  produced  to  this  meeti 
allowed  and  passed;  balance  in  favour,  £989  lis.  6(2.  Thi 
Sparffo^  as  manager,  issue  certificates  for  shares  in  the  compi 
follows."  Then  followed,  first,  the  names  of  the  seven  subsc 
to  the  memorandum,  with  the  numbers  of  shares  for  whicli 
had  respectively  subscribed  it  set  against  their  respective  n 
next^  the  names  of  three  persons  who  had  applied  for  s 
amounting  to  five  in  all ;  and  lastly,  the  name  of  Spargo 
the  balance  of  twenty  shares  set  against  it 

From  the  account  kept  in  the  books  of  the  company  it  ap] 
that  all  the  shares  except  Spargo^s  were  fully  paid  up  in  c 
March,  1871.    Spargo's  account  stood  as  follows  in  the  ledg 


1871. 

Db.              £ 

8. 

d.\ 

1     1871. 

Cb.              : 

Mar. 

To  share   capital, 

Feb.  16 

By  Cash  ..      ..         \ 

31  shares,  signed 

i           28 

Ditto      ..      ..       2, 

for  in  mdum.  ..   1550 

0 

0 

1  Mar.    3 

Ditto      ..      ..         ( 

Ditto  20  taken  at 

1 

Purchase  of  Lease 

meeting  ..     ..  1000 

0 

0 

Sept. 

Aug.   5 
Sept. 

of  Mine  ..  2I7( 
Salaries  a/c  ..  C 
Sundry  charges  li 
Cash  ..  ..  15( 
Ditto      ..      ..       6 

£2550 

0 

0 
d. 

1871. 

£25o< 

1871. 

£ 

8. 

i 

Nov. 

To  Cash      ..      ..       45  13 

3 

Nov. 

By  Rent  a/c  ..       3 

Dec. 

Wages  due  at  Mine      25 

0 

0 

Dec 

Salaries  a/c  ..  3 
Rent  a/c  ..  ^ 
Salaries  a/c    ..       1< 

After  the  above  meeting  Spargo^  at  different  times,  dispc 
a  number  of  his  shares  at  a  premium.    A  Mr.  RiddeU  took  \ 
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of  them  in  August,  ISTI,  and  subfleqaently  aoquired  six  more       L.  JJ. 
shares.    The  next  general  meeting  was  held  on  the  13th  of  Sep-       isTS 
temher,  when  Mr.  BiddM  and  three  other  persons  were  elected     sp^o*8 
directors.     Part  of  the  minutes  was  as  foUows: —  ^^"- 

"^  Mr.  Spargo  submitted  the  balance  sheet,  and  a  discussion  arose 
thereon  respecting  the  sum  of  £2176  charged  for  purchase  of  the 
lease,  which  it  appeared  had  not  yet  been  transferred  to  the  com- 
panj.  It  appeared,  also,  that  by  an  agreement  entered  into  in 
Angust  lasty  between  Mr.  Spargo  and  Captains  Stephens  and 
'iHehdlf  Mr.  Spargo  was  to  receive  one  half  that  sum  for  bringing 
out  the  company,  the  remaining  half  to  be  divided  equally  between 
Captains  Stephens  and  Michelle  It  was  ultimately  proposed  and 
agreed  that  Mr.  Spargo  should  forthwith  pay  £543  in  cash  and 
execute  a  transfer  of  twenty  shares  to  the  company  as  a  security 
for  the  tnunsfi^  of  the  lease,  the  company  undertaking  to  settle 
with  fVptaiuft  Stephens  and  MicheB  out  of  the  said  money  and 
shaicfl^  and  to  pay  the  balance  in  new  shares  and  money  to  Mr. 
Spargo."' 

Besolutions  were  then  passed  for  increasing  the  capital  of  the 
company  to  £10,000  by  the  issue  of  new  shares ;  and  rules  and 
regulations  were  adopted  in  the  place  of  those  in  TaUe  A.  to  the 
Conqmies  AM,  1862. 

Spargo  handed  over  the  £543,  and  transferred  shares,  according 
to  the  arrangement  mentioned  in  the  minute.  No  lease,  however, 
WB8  ever  granted,  difficulties  having  been  raised  as  to  its  form  on 
the  part  of  the  lessees.  No  new  shares  were  ever  issued  in  pur- 
suance of  the  resolutians  at  the  September  meetings  and  the  com- 
pany having  proved  a  fiulure  an  order  for  winding  it  up  was 
obtained  on  the  2Ist  of  December,  1871.  Spargo  was  placed  on 
the  list  of  contributories  for  nine  shares^  beiog  all  that  were 
standing  in  his  name  at  the  conmiencement  of  the  winding-up. 

In  Febraary,  1872,  the  Begistrar,  as  liquidatcH',  implied  for  an 
Older  under  sect  165  of  the  Oompanies  Ad,  1862,  for  Spargo  to 
pay  into  Court  £1633,  allied  to  have  been  retained  by  him  out 
of  the  assets  of  the  company,  and  the  above-mentioned  sum  of 
£2176.  The  Yioe-Waiden  refused  the  application,  and  there  was 
DO  appeal  from  his  decision. 

The  Registrar  then  applied  for  an  order  upon  Spargo  to  pay 
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into  Court  £450^  being  £50  per  share  on  the  nine  shares  in  i 
of  which  he  was  on  the  list  of  contribntories;  and  also  to  pt 
Court  £893^  being  the  balance  of  £50  per  share  on  the  foi 
other  shares  taken  by  Bpargo^  after  deducting  £1207,  the  s 
of  the  moneys  which  the  Registrar  computed  to  hare  bee 
by  Spargo  on  behalf  of  the  company.  The  Vice- Warder 
the  order  asked  for,  and  Spargo  appealed. 

Mr.  Boxburgh,  Q.C.,  and  Mr.  Woodroffe,  for  the  Appella] 

Spargo  can  only  be  made  liable  as  an  oflBcer  of  the  cc 
who  has  misconducted  himself,  or  as  a  contributory.  An  a 
to  charge  him  on  the  former  ground  has  failed,  he  theref 
only  be  attacked  as  a  shareholder  past  or  present.  But  t 
cannot  be  dealt  with  on  the  former  ground,  for  no  list 
members  has  been  settled.  Then,  how  can  he  be  liab 
present  member  for  those  shares  with  which  he  has  parted, 
respect  of  which  other  persons  are  on  the  list  of  contribute 

[The  Lord  Justice  Mellish  : — It  appears  to  me  thaty< 
shew  your  shares  to  have  been  fully  paid  up.  When  y< 
shares  you  become  bound  to  pay  cash  for  them.  If  you  do 
so,  and  the  company  nevertheless  registers  them  in  your  i 
fully  paid  up,  and  you  sell  them  to  lond  fide  holders  as  ful 
up  shares,  they  are  not  liable  to  pay  calls  on  them ;  but 
your  original  liability  to  pay  got  rid  of  ?J 

They  were  fully  paid  up.    The  company  was  under  a 
obligation  to  pay  for  the  mine,  Spargo  under  a  present  ob 
to  pay  for  his  shares.    The  two  were  set  off,  and  if  8pa\ 
been  sued  at  law  the  facts  would  have  supported  a  plea 
ment,  and  the  Companies  Act,  1867,  sect.  25,  is  satisfied : 
gilTB  Case  (1). 

[They  also  referred  to  Waierhouse  v.  Jamiesan  (2).] 

Mr.  Fry,  Q.C.,  and  Mr.  Joseph  Dixon,  conirH : — 

We  contend  that  under  the  Act  of  1867  Spargo  is  liabl 
the  shares  he  took,  no  memorandum  such  as  is  required 


(1)  Ante,  p.  270, 


(2)  Law  Rep.  2  H.  L.,  Sc.  2 


TOL.  TIEL]  GHANOEBY  APPEALS.  4  U 

Act  hansg  been  registered*    The  Act  requires  that  if  there  be  no       L.  jj. 
sadk  memorandnm  the  shares  shall  be  paid  up  in  cash.  1873 

[The  Lord  Justice  Mellish  :— In  FothergHTs  Case  (1)  both  the     SMiwo'g 
Lord  Chancellor  and  I  thought  that  anything  which  would  support        — - 
a  plea  of  payment  would  be  enough.] 

We  cannot  say  that  what  was  done  here  would  not  support  a 
plea  of  payment ;  but  does  it  amount  to  payment  in  cash  ?  If  it 
does^  the  Act  of  1867,  sect  25^  has  not  altered  the  law.  Cldand^s 
Case  (2)  shews  the  opimon  of  Vice-Chancellor  Wickens,  that  the 
cancellation  of  a  debt  arising  from  the  sale  of  property  to  the 
company  is  not  enough*  The  case  is  substantially  oi^e  of  shares 
allotted  as  fuUy  paid  up.  As  to  the  shares  in  respect  of  which 
Sforgo  was  no  longer  on  the  roister  at  the  commencement  of  the 
winding-up,  it  is  true  that  he  cannot  be  called  upon  as  a  oon- 
tributory,  but  he  is  under  a  liability  to  the  company  for  not 
haying  paid  them  up ;  and  under  the  Companies  Ad,  1862,  s.  101, 
when  a  person  is  on  the  list  as  a  contributory  the  Court  has  juris- 
diction to  settle  all  matters  depending  between  him  and  the  com- 
pany :  Stringer^ s  Case  (3). 

Sm  W.  M.  James,  L  J.  :— 

I  am  of  opinion  in  this  case  that  the  order  of  the  Vice- Warden 
cannot  stand. 

The  question  turns  upon  what  is  the  true  intent  and  meaning 
of  the  25th  secticm  of  the  Companies  Ad,  1867,  which  we  had  to 
consider  yery  fully  in  IbtherffilTs  Case,  in  whidi  judgment  was 
deliTered  yestetday  by  the  Lord  Chancellor  and  ourselyesL  In 
that  case  no  doubt  it  was  not  necessary  for  us  to  lay  down  what 
would  amount  to  ''payment  in  cash,"  sinee  we  were  dearly  of 
opinion  that  there  had  not  been  any  payment  of  cash  or  anything 
that  could  be  called  a  payment  of  cash  in  that  particular  case, 
but  it  was  said  by  the  Lord  Chancellor,  and  we  entirely  concurred 
with  him,  that  it  could  not  be  right  to  put  any  construction  upon 
that  section  which  would  lead  to  such  an  absurd  and  unjustifiable 
result  as  this,  that  an  exchange  of  cheques  would  not  be  payment 

(1)  AnU,  p.  270.  (2)  Law  Bep.  14  Eq,  387. 

(3)  Law  Rep.  4  Ch.  475. 


412 


CHAKCEBY  APP£ALa 


L,JJ. 
1873 

Spabgo's 
Casb. 


in  cash,  or  that  an  order  upon  a  banker  to  transfer  money 
the  account  of  a  man  to  the  account  of  a  company  would  nd 
payment  in  cash.  In  truth,  it  appeared  to  me  that  any 
which  amounted  to  what  would  be  in  law  sufficient  evidei 
support  a  plea  of  payment,  would  be  a  payment  in  cash  with 
meaning  of  this  provision.  The  object  of  the  section  was, 
prehend,  to  prevent  such  contracts  as  had  been  before  the 
in  PeUatfs  Case  (1),  and  Mkmgton's  Case  (2),  in  which  a  ma 
to  take  shares,  and  to  pay  for  them  by  supplying  goods 
wanted.  It  was  considered  that  there  was  mischief  in  coll 
contracts  of  that  kind,  which  deprived  creditors  of  the  ren 
which  they  would  expect  to  have  against  persons  whose  i 
they  saw  registered  on  the  list  of  shareholders.  In  Fothi 
Case  (3),  the  bargain  in  effect  was  to  give  paid  up  shares  in 
faction  of  the  money  which  was  to  be  paid  for  other  shares, 
if  a  transaction  resulted  in  this,  that  there  was  on  the  one 
bond  fide  debt  payable  in  money  at  once  for  the  purchi 
property,  and  on  the  other  side  a  hona  fide  liability  to  pay  i 
at  once  on  shares,  so  that  if  bank  notes  had  been  handed 
one  side  of  the  table  to  the  other  in  payment  of  calls,  they 
legitimately  have  been  handed  back  in  payment  for  the  pre 
it  did  appear  to  me  in  FoOiergilCs  Casey  and  does  appear 
now,  that  this  Act  of  Parliament  did  not  make  it  necessar 
the  formality  should  be  gone  through  of  the  money  being  1 
over  and  taken  back  again ;  but  that  if  the  two  demands  i 
off  against  each  other  the  shares  have  been  paid  for  in 
If  it  came  to  this,  that  there  was  a  debt  in  money  p 
immediately  by  the  company  to  the  shareholders,  and  an 
debt  payable  immediately  by  the  shareholders  to  the  oox 
and  that  each  was  accepted  in  full  payment  of  the  oth( 
company  could  have  pleaded  payment  in  an  action  b 
against  them,  and  the  shareholder  could  have  pleaded  payn 
cash  in  a  corresponding  action  brought  by  the  company  c 
him  for  calls.  Supposing  the  transaction  to  be  an  honest 
action,  it  would  in  a  court  of  law  be  sufficient  evidence  in  s 
of  a  plea  of  payment  in  cash,  and  it  appears  to  me  that  it  is  sui 

(1)  Law  Rep.  2  Ch.  527.  (2)  Law  Rep.  2  Ch.  611 

(3)  Ante,  p.  270. 
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for  this  Court  sitting  in  a  winding-up  matter.    Of  course,  one       L.  JJ. 
can  easilj  conceire  that  the  thing  might  have  been  a  mere  sham,        1873 
or  evasion,  or  trick,  to  get  rid  of  the  effect  of  the  Act  of  Parlia-     Bvawk>*» 
ment»  but  any  suggestion  of  sham,  or  fraud,  or  deceit  seems  to  be 
entirely  out  of  the  question  in  this  case,  because  eyerybody  in  the 
company  knew  of  the  transaction ;  every  shareholder  of  the  com- 
pany was  present,  and  was  a  party  to  the  resolution ;  there  was  no 
deceit  practised  on  any  creditor,  nor  was  there  any  registration  of 
these  shares,  except  as  shares  paid  up.    This  seems  to  me  to 
dispose  of  the  case.    It  was  argued,  however,  that  the  payment  by 
the  company  was  made  for  a  consideration  which  has  absolutely 
failed.    If  howeyer  the  payment  was  made,  the  subsequent  failure 
of  the  consideration  could  not  prevent  its  beiog  a  payment,  nor 
prevent  its  repayment  by  the  shareholders  from  being  a  payment 
in  foil  of  the  shares,  though  there  might  be  an  action  or  a  bill  by 
the  company  either  for  the  return  of  the  money  or  for  damages, 
in  case  there  was  a  subsequent  fiulure  to  do  something  in  respect 
of  the  property.    But  I  see  no  trace  whatever,  no  shadow  of  any- 
thing like  what  may  be  called  a  failure  of  consideration.    What 
the  parties  were  dealing  with  was  a  license  or  sett  for  a  year, 
with  a  right  to  get  a  license  or  sett  for  twenty-one  years.    That 
was  the  property  which  the  parties  undertook  to  deal  with.    The 
company,  with  knowledge  of  all  this,  not  only  paid  the  £2176,  in 
the  manner  which  appears,  to  the  Appellant,  but  afterwards  made 
arrangements  with  him  for  satisfying  the  two  other  persons  who 
were  interested  with  him  for  their  proportion  of  the  property* 
After  this  disputes  arose,  not  betweoi  this  gentleman  and  them- 
selves, bot  between  the  intending  lesson  and  themselves ;  not  as 
to  the  right  of  one  to  have  the  lease  and  the  obligation  of  the 
other  to  grant  a  lease,  but  as  to  what  would  be  the  proper  oon- 
vejandng  language  in  which  that  lease  was  to  be  expressed.    It 
appears  to  me  that  it  would  be  an  abuse  of  language  to  say  that 
there  was  anything  like  a  failure  of  consideration  on  the  part  of 
Mr.  SpargOf  which  is  to  entitle  the  company  to  treat  that  payment 
as  a  payment  never  made,  and  to  insist  that  the  shares  remain 
unpaid  to  this  day.    This  applies  to  the  forty-two  shares  as  well 
as  the  nine  shares.    Therefore,  it  is  not  necessary  to  discuss  the 
question  as  to  what  we  might  do  under  the  101st  section,  if  this 
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were  a  case  where  Mr.  Spargo  bad  not  paid  up  his  shares,  ba 
had  been  so  dealt  with  that  as  between  the  company  ai 
present  holders  they  must  be  treated  as  paid  up. 

I  am  of  opinion  that  the  order  of  the  Vice- Warden  on 
be  discharged  with  costs  of  the  proceedings  in  the  Vice-Ws 
Court. 


Sir  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  I  gave  my  opinion  in  FoOi 
Case  (1)  yesterday,  on  the  proper  construction  of  the  25th  sec 
the  Act  of  1867.  I  then  stated,  that  in  my  opinion,  if  the  c 
stances  relied  on  would  in  an  action  for  the  money  due 
shares  be  evidence  only  in  support  of  a  plea  of  accord  anc 
faction,  this  section  would  prevent  their  being  a  good  dc 
but  that  if  they  would  support  a  plea  of  payment,  then  th 
section  did  not  prevent  their  being  a  good  defence, 
present  case,  I  am  of  opinion  that  if  an  action  were  brou 
law  for  the  amount  originally  payable  on  these  shares,  there 
be  a  valid  defence,  under  a  plea  of  payment.  Nothing  is  < 
than  that  if  parties  account  with  each  other,  and  sums  are 
to  be  due  on  one  side,  and  sums  to  an  equal  amount  due  < 
other  side  on  that  account,  and  those  accounts  are  settled  b 
parties,  it  is  exactly  the  same  thing  as  if  the  sums  due  o 
sides  had  been  paid.  Indeed,  it  is  a  general  rule  of  law, 
every  case  where  a  transaction  resolves  itself  into  paying 
by  A.  to  B.,  and  then  handing  it  back  again  by  B.  to  A,, 
parties  meet  together  and  agree  to  set  one  demand  agai 
other,  they  need  not  go  through  the  form  and  ceremony  of 
ing  the  money  backwards  and  forwards. 

Solicitors :  Messrs.  Eimber  dt  Lee  ;   Messrs.  Gregory^  Bm 

it  Bawle, 

(1)  Ante,  p.  270. 
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In  re  ROVfAHTH.  L.JJ. 


Infant — Maintenance — Freehold  Estate. 

On  an  application  by  an  infant  for  maintenance,  the  Court  baa  jariadictiony 
without  suit,  to  charge  the  expenses  of  his  past  maintenance  and  the  costs  of 
the  application  on  the  corpus  of  a  freehold  estate  to  which  he  is  entitled  in 
fee. 

IHIS  wa3  a  Petition  in  the  Conrt  of  Chancery  of  Lancaster ^ 
which,  by  leave  of  the  Yice-Chancellor,  was  mentioned  to  the 
Lords  Justices. 

ThomM  Hawarth,  by  will  dated  the  25th  of  October,  1853,  after 
proTiding  for  payment  of  his  debts  and  giving  certain  legacies, 
gave  and  bequeathed  to  James  Howarih  and  his  heirs  two  freehold 
farms  upon  trust  during  the  term  of  ten  years  to  apply  the  rents 
in  manner  therein  mentioned,  and  after  the  expiration  of  that 
term  upon  trust  for  Beuben  Howarth  for  life,  and  after  his  decease 
upon  trust  for  the  eldest  son  of  Reuben  Howarih  living  at  Beuben 
EoisarWs  decease,  his  heirs  and  assigns. 

The  testator  died  in  February,  1857.  Beiuben  Eawarth  died  in 
1869,  leaving  the  Petitioner,  John  Thomas  Howarih^  his  only 
surviving  son,  who  was  born  in  August,  1857. 

The  two  farms  produced  a  rent  of  £50  a  year.  James  Sowarlh 
received  the  rents  till  August^  1872,  when  he  died  insolvent^  owing 
a  considerable  balance  in  respect  of  the  rents. 

John  ThomasHowarih  presented  his  petition  ''In  the  matter  of 
/.  r.  Howarih,  an  infant,"  stating  the  above  facts,  and  that  the  Peti- 
tioner had  no  property  except  the  above  two  farms ;  that  the  Peti- 
ticmer  lived  with  his  mother  and  worked  as  a  weaver,  earning  about 
12s,  a  week,  by  means  of  which  and  the  earnings  of  his  mother  as  a 
washerwoman  they  were  maintained ;  that  the  Petitioner  had  no 
dnly  constituted  guardian  ;  that  Thoma$  Hcwarfh  was  the  heir-at- 
law  of  James  Howarth,  but  that  the  Petitioner  was  advised  that 
iHkder  the  will  the  legal  estate  in  the  farms  was  vested  in  himself. 
The  Petition  prayed  that  the  Petitioner's  mother  or  some  other 
F^per  person  might  be  appointed  guardian  of  his  person  and 
estate  and  receiver  of  the  rents  and  profits  of  his  estate  during  his 
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minority,  and  that  a  proper  allowance  might  be  made  : 
Petitioner  s  past  and  future  maintenance. 

It  appeared  from  the  evidence  that  the  Petitioner  was 
delicate  health,  so  that  his  working  as  a  weaver  was  hig 
jurious  to  him. 

The  Vice-Chancellor  on  the  27th  of  November,  1872,  reft 
to  the  Kegistrar  to  approve  of  a  guardian  and  receiver,  an< 
quire  of  what  his  fortune  consisted,  and  who  had  maintain 
since  his  fiEither's  death,  and  what  would  be  proper  to  be  i 
for  his  maintenance  and  education  from  any  and  what  tii 
and  for  the  time  to  come  during  his  minority,  and  out  o 
fund  such  allowance  ought  to  be  made. 

The  Registrar  on  the  28th  of  January,  1873,  certified 
proval  of  guardians  and  a  receiver,  and  certified  that  th 
tioner's  fortune  consisted  only  of  the  two  farms,  that  the  Peti 
mother  had  maintained  the  Petitioner  since  his  father's  dea 
that  £20  should  be  allowed  her  for  past  maintenance,  such 
be  raised  out  of  or  charged  upon  the  corpus  of  the  Petitione 
perty,  and  that  it  would  be  proper  that  the  whole  net  rents 
be  allowed  for  the  next  two  years  for  the  maintenance  of  it 
tioner,  after  keeping  down  the  interest  on  any  sum  whicdi  the 
should  think  fit  to  charge  upon  or  direct  to  be  raised  out 
property  in  respect  of  the  said  sum  of  £20  or  the  costs 
matter. 

On  the  Petition  coming  on  again  the  Vice-Chanoellor 
opinion  that  an  order  carrying  into  effect  the  recommendal 
the  certificate  would  be  for  the  infant's  benefit,  but,  doubti 
jurisdiction  to  make  it,  desired  that  the  matter  might  bemei 
to  the  Lords  Justices,  expressing  his  readiness  to  make  th< 
if  their  Lordships  were  of  opinion  that  he  had  jurisdiction  (1 


(1)  1873.  Feb.  18. 
Mb.  Little,  V.C.  : — 

This  was  an  application  for  mainte- 
nance by  a  male  infant  entitled  in  fee 
under  the  trusts  of  a  will  to  a  real 
estate  producing  an  income  of  £50  per 
annmn,  and  who  is  nearly  sixteen 
years  of  age,  and  in  delicate  health. 
The  infant  possesses  no  available  means 


exoept  this  estate  and  the  fui 
come  of  it.  The  proposal  Iai< 
me  upon  foot  of  the  Registrar 
was  that  the  costs  of  the  app 
and  a  siun  of  £20  to  be  aUowe 
infant's  mother  for  past  main 
should  be  raised  by  a  mortj 
charge  upon  the  estate,  and  tl 
ject  thereto,  the  future  income 
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3Ir.  /,  P.  Lake,  for  the  Petitioner,  referred  to  Marhw  v.  Pit- 
fM  (1) ;  Jenner  v.  Morris  (2) ;  FetUiman  v.  Feniiman  (3)  ;  NatSey 
?.  Palmer  (4) ;  I»  re  Alien  (5). 


I1.JJ. 

1873 


In  re 

HOWAKTU. 


estate,  after  paying  the  interest  on  the 
char^  should  be  allowed  for  the  in- 
fant's future  niainteuance. 

I  Wis  and  am  satisfied  that  it  would 
be  proper  and  beneficial  to  the  infant 
that  this  application  should  be  granted, 
but  I  doubted  the  power  of  the  Court  to 
make  any  order  binding  the  corpuB  of 
the  property  by  the  proposed  charge, 
and  I  fiuiher  doubted  whether,  sup- 
pxuskg  the  Court  would  haye  had 
ix)wer  to  make  such  an  order  in  a  suit 
I0  execute  the  trusts  of  the  will  under 
which  the  mfant  derires  title,  it  could 
make  the  order  upon  a  mere  petition 
for  maintenance. 

I  hare  been  referred  to  the  cases  of 
Maihw  T.  PUfidd  (1  P.  Wms.  559) 
and  Fentiman  v.  Fentim^n  (18  Siuu 
ITl)  in  support  of  the  application. 
Thoie  were  both  docii»ions  in  suits  to 
exccatc  the  trusts  of  wills;  and,  be- 
&id(s  that  distinction^  the  several 
atatcs  of  facts  involved  in  those  cases 
were  very  materif^Uy  dififerent  from 
Ihoee  in  the  present  cose.  The  case  of 
Suttky  V.  Palmer  (11  Jur.  (N.S.)  968) 
was  alto  mentioned,  but  this  case  ap- 
pean  to  me  to  have  no  application. 
And  no  precedent  has  been  produced 
upon  which  I  can  rely  iu  making  the 
otdei  desired ;  while,  on  the  other 
hand,  the  modem  cases,  and  especially 
-Calvert  v.  Godfrey  (6  Beav.  97),  Wood 
T.  PatU»n  (10  Beav.  541),  and  Field  v. 
Moore  (19  Beav.  176 ;  7  D.  M.  &  G.  691) 
are  strong  authorities  to  shew  the  ab- 
aolute  want  of  jurisdiction  in  the  Court 
to  bind  an  infant's  real  estate  by  its 
<R^,  whether  tiie  interest  be  a  le^l 
-or  an  equitable  one,  and  however  ad- 
vantageous to  the  infant  may  b3  the 

YouYIIL     '  2 


object  sought  to  be  carried  into  effect  by 
the  order. 

Now,  feeling  as  1  do  that  tlie  in- 
terest of  the  infJEint  would  be  best  con- 
sulted by  the  order  sought  for  being 
made,  I  should  be  very  glad  if  I  could 
be  placed  in  a  position  in  which  I 
could  with  propriety  make  the  order. 
But  I  cannot  merely  upon  my  own 
authority  deviate  from  what  1  consider 
to  be  the  uniform  oourae  of  the  Court 
upon  a  subject  which  must  very  fre- 
quently have  called  for  consideration. 
For  it  is  manifest  that  cases  of  infants 
in  want  of  maintenance  succeeding  to 
small  real  estates  or  shares  of  real 
estates  must  be  of  almost  every  day 
occurrence^  and  one  would  therefore  ex- 
pect to  find  that  if  the  jurisdiction 
existed  in  the  Court  to  apply  the  corpus 
of  real  estate  for  maintenance  there 
would  be  no  difficulty  in  producing  any 
number  of  precedents  of  orders  to  that 
effect.  At  the  same  time,  if  the  in- 
fantas advisers  are  still  of  opinion  that 
it  is  within  the  competency  of  the 
Court  to  grant  their  application,  I  will 
very  willingly  consent  that  the  subject 
bo  mentioned  to  the  Court  of  Appeal, 
without  the  expeuse  of  an  appeal  being 
incurred;  and  if  their  Lordshijis  shall 
intimate  their  opinion  to  be  that  the 
order  desired  may  be  made  upon  this 
Petition,  1  will  at  once  make  it. 

(1)  1  P.  Wms.  659. 

(2)  3D.  F.&J.45. 

(3)  13  Sim.  171. 

(4)  11  Jur.  (N.8.)  968. 

(5)  •«  In  the  matter  of  J.  T.  IL  AUen, 
an  infant"  (V.  C.  E.  8  March,  1850; 
Keg.  Lib.  1849,  A.,  f.  760.)  On  peti- 
tion of  the  in£int  and  his  mother  J?/ua- 
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Sib  W.  M.  Jambs,  L.J.  :— 

I  am  of  opinion  that  there  is  jarisdiction  to  make  an 
charging  the  corpus  of  the  estate.  We  can  only  giro  ai 
for  the  person  on  whom  the  estate  will  descend  as  heir  if 
tioner  should  die  under  twenty-one  not  being  before  the 
order  can  be  made  by  which  he  will  be  bonnd.  It  is  oei 
the  benefit  of  infants  who  have  no  means  of  maintenance  b 
rents  of  freehold  estate  that  the  Court  should  have  juris 
relieve  them  from  the  difficulties  incident  to  that  poeitio: 
prehend  that  here  if  the  mother  were  to  sue  the  Petii 
necessaries  supplied  to  him,  a  judgment  might  be  obi 
which  his  inheritance  would  be  bound,  and  the  order  i 
substantially  comes  to  the  same  thing.  The  cases  of  Fs 
FenUman  and  In  re  AUen  are  in  point,  and  following  thi 
of  opinion  that  there  is  jurisdiction  to  make  an  order  cha 
inheritance  with  the  past  maintenance  and  costs. 

Sib  G.  Mellish,  L.  J.,  concurred. 

Solicitor  for  the  Petitioner :  Mr.  Trevor-Boper,  Bachda 


Mh  AUen,  widow,  it  was  referred  to 
tlie  Master  to  inquire  and  state 
"  whether  it  will  "be  fit  and  proper  that 
any  and  what  sum  should  be  raised  by 
way  of  charge  upon  the  freehold  and 
leasehold  property  devised  and  be- 
queathed by  J.  E,  AUen,  the  father  of 
the  Petitioner  J,  T,  It.  AUen,  to  the 
Petitioner  Elizabeth  AUen,  with  re- 
mainder to  the  Petitioner  J.  T,  B,  AUen, 
as  in  the  said  will  mentioned,  or  either 
of  the  said  properties,  for  the  purpose 
of  discharging  the  debt  of  £150  in- 
curred as  in  the  petition  mentioned, 
for  the  education  of  the  Petitioner 
cT.  T.  B.  AUen,  and  providing  for  the 


education  of  the  Petitioner 
minority  in  such  mannei 
qualify  him  for  the  professi^ 
rister-at-law,  and  for  the  o 
application  and  the  costs  of  i 
sum ;  and  if  the  said  Mastc 
that  any  sum  is  fit  and  pro] 
raised  for  such  purpose,  th( 
be  at  liberty  to  receive  pi 
raising  the  said  sum,  and  he 
the  same,  or  such  as  he  sha 
with  his  opinion  thereon,  to 
and  after  the  said  Master 
made  his  report  such  fni 
shall  be  made  as  shall  be  jm 
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WEBB  V.  SADLER. 

[1870    W.    154.] 

Ajppointmeni — Invalid  exercise  of  Pawer'^ExierU  of  InvaUdHy^^ 
T  of  Appointment  over  BecUty — Ccnversum — Gift  to  the  ExecutorB  or 
inistrators  of  A, — Personm  De$ignat«, 

■bud  and  wife,  having,  under  their  marriage  aettlement,  a  joint  power 
pointment  over  pereooaltj  in  favour  of  the  children  of  the  marriage,  of 
)  there  were  three  sturvivors,  appointed  one  third  of  the  fund  to  trustees 
such  trusts  as  H,  (one  of  the  sons)  bj  deed,  executed  with  the  consent 
D  iatha:  during  his  life,  and  after  hia  death  with  the  consent  of  the 
»  of  his  will,  or  by  will,  should  appoint ;  and  in  default  of  soch  appoint- 

upon  trust  for  H,  for  life,  or  until  bankruptcy  or  assignment  (such 
uptcy  or  asdgnment  being  limited  to  twenty-one  years  after  the  death 

surviving  parent) ;  and  a(ter  J7/«  death,  upon  trust  for  his  executors  or 
ilstrators,  as  part  of  his  penooal  estate;  but  if  such  interest  should  be 
xisly  determined,  then  upon  the  trusts  therein  mentioned : — 
\d^  that  the  appointment  to  such  uses  as  E.  should  a^^Kiint,  with 
nt  of  the  trustees^  was  void,  but  that  the  limitation  over  in  default  of 
[itment  by  H.  was  valid,  and  gave  H,  an  absolute  interest  in  the  share, 
:t  to  the  contingency  of  his  conmiitting  a  forfeiture  within  the  prescribed 
1. 

sband  and  wife  had  a  joint  power  of  appointment  over  real  estate 
g  the  children  of  the  marriage  for  such  estates  and  interests,  and  in 
manner  as  they  should  think  fit.  In  default  of  and  subject  to  such 
Qtment  the  estate  was  to  be  held,  subject  to  the  parents'  life  interest,  in 
for  all  the  children  to  whom  no  share  had  been  appdnted,  to  vest  in 
at  twenty-one  (x  marriage.  The  settlement  contained  a  power  of  sale 
xchange,  but  no  trust  for  absolute  sale. 

9  husband  and  wife  appointed  two-fourths  to  E,  and  another  of  their 
■en,  the  appointment  to  E,  being  in  the  same  terms  as  that  of  the  per- 
y,  and  declared  that  the  shares  of  any  person  interested  in  the  capital 
g  from  any  sale  under  the  settlement  should  be  of  the  quality  of  per- 


L.a 

and  L.  J  J. 

1871; 


tf,  that  the  appointors  had  power  to  convert  the  real  into  pecwoal 
,  and  that  E,  took  an  absolute  interest  in  his  share  subject  to  the  same 
igCDcy  as  in  the  case  of  the  personalty, 
ier  iABaeon^  T.G.,  varied. 

ras  an  appeal  firom  a  dedsion  of  Yioe-ChanoellQr  Baeon  (1). 
e  of  two  settlements  dated  the  13th  of  Norember,  1821, 
[  prior  to  the  marriage  of  George  SUHbing  Sadler  and 

(1)  Law  Bep.  14  Eq.  533. 

2M2  1 


Jan.  2:1, 


r 
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Louiaa  Firming  certain  personal  estate,  the  property  of 
tended  wife,  was  settled  upon  trusts  for  the  benefit  of  the  ' 
life  for  her  separate  use,  with  remainder  to  the  husband 
with  remainder  to  the  children  of  the  marriage  as  the  1 
and  wife  should  jointly,  or  as  the  survivor  should  by  deec 
appoint,  and  in  default  of  appointment  for  all  the  childi 
being  sons  should  attain  twenty-one,  or  being  daughten 
attain  twenty-one  or  marry,  in  equal  shares,  assignable 
children  at  the  respective  ages  or  times  aforesaid.  This  set 
contained  no  hotchpot  clause. 

By  the  other  of  the  two  settlements  certain  real  est^ 
property  of  the  intended  husband,  were  conveyed  to  trus 
their  heirs  from  and  after  the  determination  of  the  life  « 
the  husband  and  wife,  to  the  use  of  all  and  every,  or  sue 
more  exclusively,  of  the  other  or  others  of  the  children  of  1 
riage,  or  the  issue  of  any  such  child  or  children,  either  en 
in  such  parts,  shares,  and  proportions,  at  such  age  or  re 
ages,  days,  or  times,  for  such  estates,  rights,  and  intere 
subject  to  such  powers,  provisoes,  conditions,  and  limitatii 
(such  powers,  provisoes,  conditions,  and  limitations  being 
benefit  of  all  and  every,  or  some  one  or  more  of  the  said 
or  grandchildren),  and  in  such  manner  as  the  husband  i 
during  their  joint  lives,  or  the  husband  after  the  death  of  i 
should  appoint,  and  in  default  of  appointment  in  trust  foi 
every  such  chiM  and  children  of  the  marriage  to  whom  or  & 
benefit  no  part  or  share  of  or  in  the  said  premises  ahoi 
been  appointed  as  aforesaid,  in  equal  shares  as  tenants  in  < 
to  vest  at  twenty-one  or  marriage. 

The  settlement  contained  the  usual  powers  of  sale  and  e 
with  trusts  for  the  reinvestment  of  the  proceeds  iu  lan< 
settled  to  the  same  uses ;  but  there  were  no  trusts  for  absol 

On  the  same  day  O.  S.  Sadler  executed  a  bond,  con 
to  be  void  on  payment  by  his  heirs,  executors,  or  admini 
within  one  year  after  his  decease,  to  the  trustees  of  the  sai 
ment  of  £2000,  to  be  applied  by  them  according  to  the 
that  settlement. 

There  were  issue  of  the  marriage  four  children — George 
Hareaurt,  Clara  Sophiay  and  Henry  Robert  Sadler. 
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mrt  Sadler  attained  twenty-one,  and  died  on  the  5th  of 
B52,  intestate,  leaving  his  father,  G.  8.  Sadler,  his  heir-at-law. 
le  Ist  of  May,  1852,  O.  S,  Sadler  and  his  wife  appointed 
d  of  the  fnnds  contained  in  the  first  settlement,  subject  to 
n  life  estates,  to  Oeorge  Thomas  Sadler  absolutely;  and 
Ist  of  June,  1856,  they  appointed,  in  like  manner,  another 
irt  of  the  same  funds  for  the  benefit  of  Clara  Sophia 
who  shortly  afterwards  married  John  Weir,  when  her  share 
led. 

deeJ.poU  dated  the  19th  of  December,  1859,  O.  S.  Sadler 
4sa  his  wife  appointed  the  remaining  one-third  of  the  per- 
after  their  own  deaths  to  trustees  upon  trust  to  raise 
and  interest  upon  certain  trusts,  and  to  stand  possessed 
endue  upon  such  trusts  2a  Henry  Robert  Sadler  at  anytime 
^y  deed  to  be  duly  executed  by  him,  but  nevertheless  with 
sent  in  writing  of  the  said  Q.  S.  Sadler,  during  his  life, 
3r  his  decease  with  the  like  consent  of  the  persons  or 
^ho  for  the  time  being  should  be  the  acting  trustees  or 
under  any  last  will  and  testament  of  O.  S.  Sadler,  and 
therein  named,  or  to  be  appointed  under  any  power 
or  by  the  Court  of  Chancery  or  other  competent  authority, 
ch  consent,  either  by  the  said  O.  S.  Sadler  or  by  the  other 
-yt  persons  thereinbefore  referred  to  in  that  behalf,  should 
ed  by  his  or  their  signature  of  the  deed  or  deeds  by  which 
1  appointment  or  appointments  should  be  made,  or  as  the 
S.  Sadler,  if  hi^  life  interest  under  the  next  succeeding  trust 
lot  have  determined  during  his  life  under  or  by  virtue  of 
risions  in  that  behalf  thereinafter  contained,  but  not  other- 
[Mild  by  his  will,  or  any  codicil  thereto,  limit  or  appoint ; 
default  of  and  subject  to  any  such  .limitation  or  appoint- 
len  in  trust  to  pay  the  income  to  H.  B.  Sadler  during  his 
until  his  interest  under  the  present  trusts  should  sooner 
ne  under  and  by  virtue  of  the  provision  thereinafter  oon- 
and  from  and  after  his  decease  (if  and  provided  that  his 
under  the  last  preceding  trust  should  not  have  determined 
ad  by  virtue  of  the  provision  in  that  behalf  therein  6on- 
then  subject  as  aforesaid,  and  in  default  of  any  limitation 
intment,  upon  trust  for  his  executors  or  administrators  as 
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part  of  his  personal  estate ;  but  if  such  interest  should  hi 
minedy  then  subject  as  aforesaid^  and  in  default  of  any  su^ 
tion  or  appointment,  upon  the  like  trusts  as  would  hay 
the  residue  of  the  same  third  share,  if  the  same  had  1 
appointed  in  favour  of  H.  B.  Sadler  only  during  his  lifi 
the  period  of  snch  determination :  Provided  always  thai 
ScuUeTf  at  any  time  during  the  lives  or  life  of  O.  8.  & 
Lomm  his  wife,  or  the  survivor  of  them,  or  during  the 
twenty-one  years  next  after  the  decease  of  such  snrviv 
be  declared  bankrupt,  or  take  the  benefit  of  any  Insolveii 
Act,  or  assign,  alien,  charge,  or  in  any  manner  incxunbe 
the  income  thereinbefore  directed  to  be  paid  to  him 
decease  of  O.  &  Sadler  and  Louim  his  wife,  the  trust  the 
declared  for  his  benefit  during  his  life  should  absolutely  ( 
thenceforth  during  'his  life  the  same  income  should  b< 
trust  for  and  paid  to  the  persons  to  whom  the  same  woul 
able  if  H.  B.  Sadler  were  then  dead. 

By  another  deed-poll  dated  the  same  19th  of  Decern 
O.  S.  Sadler  and  Louisa  his  wife  appointed  two-fourths  c 
estate  comprised  in  the  second  indenture  of  settlement, 
their  own  life  interests,  in  fetvour  of  Mra  Weir  and  K 
respectively.  The  trusts  in  favour  of  H.  B.  Sadler  were 
as  those  in  the  last-mentioned  deed  of  appointment ;  and 
death,  and  in  default  of  and  subject  to  appointment  I 
such  determination  of  his  estate  by  bankruptcy  or  i 
the  trust  was  declared  to  be  for  his  executors  or  adm 
as  part  of  his  personal  estate.  And  it  was  thereby  dec 
the  shares  and  interests  of  the  persons  beneficially  int 
the  capital  or  principal  moneys  arising  from  any  sale 
powers  contained  in  the  same  indenture  of  settlement  i 
of  the  quality  of  personal  and  not  real  estate,  and  that 
moneys  should  not  be  invested  in  the  purchase  of  real  ee 

On  the  14th  of  January,  1866,  Oeorffe  Thomas  Sadler  ( 
tate,  leaving  a  widow  and  several  children,  sons  and  c 
two  of  whom  had  attained  twenty-one. 

In  the  course  of  the  year  1866,  at  the  request  of  0. 
and  his  wife,  the  real  estates  were  sold  under  the  poweJ 
contained  in  the  second  settlement. 
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:  Sadler  died  in  1869,  and  his  wife  died  in  1870. 
bill  was  filed  for  the  purpose  of  ascertaining  the  rights  of 
ties  interested  under  the  two  indentures  of  settlement,  and 
st  the  questions  in  dispute  were  the  following:  First,  whether 
jrers  given  by  the  deeds  of  the  19th  of  December,  1859,  to 
^adler^  to  appoint  by  deed,  with  the  consents  therein  men- 
or  by  wiU,  if  he  should  not  previously  have  committted  a 
lie,  were  valid ;  and  whether,  if  such  powers  were  invalid, 
itations  in  default  of  appointment  failed  also;  andsecondlyi 
r  the  declaration  in  the  second  deed  of  appointment  of  the 
'  December,  1859,  that  the  proceeds  of  the  real  estate  should 
he  quality  of  personal  estate,  was  binding  as  against  the 
4aw  of  SoTcowrt  Sadler. 

Vlce-Ghancellor  held,  firsts  that  the  whole  of  the  appoint- 
in  favour  of  H.  JB.  SacBer  contained  in^  the  deeds-poll  were 
» ezoept  to  the  extent  of  giving  him  an  estate  for  life,  or 
inkmptcy  or  assignment;  and  that  his  share,  subject  to  his 
areata  went  to  the  persons  entitled  in  default  of  appointment; 
ondly,  that  the  real  estate  was  converted  into  personalty  by 
3iid  deed-poIL 

1  this  decision,  except  so  fieur  as  it  related  to  the  conversion 
real  estate  into  personalty,  H.  JB.  Sadler  appealed. 

Morgan,  Q.C.,  and  Mr.   O.  0.  Edwards,  for  the  Appel- 


L-a 

and  L.  JJ, 
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Weob 
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idmit  that  the  clause  requiring  the  consent  of  the  trustees 
idf  both  as  being  an  attempt  to  import  a  stranger  into  the 
and  as  a  violation  of  the  rule  against  perpetuities.  But 
use  may  be  rejected  and  the  power  of  appointment  given  to 
Sadler  maintained.  It  is  only  added  as  a  proviso,  and  it 
QO  difference  that  it  precedes  the  gift  of  the  power  instead 
wing  it :  Alexander  v.  Alexander  (1) ;  Fry  v.  Capper  (2); 
a  V.  Churchill  (3);  Bueby  v.  Salter  (4);  Shiffden  on 
(5).  But  if  this  power  should  be  held  altogether  invalid, 
)eequent  limitations  in  defBtult  of  appointment  are  valid: 


L)  2  Ves.  Sen.  640. 

0  Kay,  163. 

J)  Law  Bcp.  5  Eq.  44. 


(4)  Preston  on   Abstracts,  voL  ii. 
p.  164: 

(5)  8th  Ed.  66& 
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Ingram  v.  Ingram  (1).  The  late  case  of  Cart  v.  Aikiiuk 
exactly  in  point.  The  effect  of  those  limitations  is,  tha 
Sadler  takes  an  absolute  interest,  subject  to  the  contingent 
forfeiting  his  life  estate  ivitliin  twenty-one  years  after  the  < 
his  surviving  parent ;  for  a  gift  of  personal  estate  to  a  man 
and  after  his  death  to  his  executors  and  administrators,  gi 
the  absolute  interest,  even  though  there  is  an  intermedial 
to  dispose  of  it  by  will :  Bray  v.  Bree  (3).  In  the  pres( 
the  construction  is  made  still  clearer  by  the  additional  w 
part  of  his  personal  estate." 

The  yice-Chancellor  was  right  in  declaring  that  the  ' 
the  real  estate  was  converted  into  personalty  by  the  de< 
contained  in  the  second  deed-poll.  It  has  been  long  settle 
power  to  appoint  real  estate  among  a  class  is  well  exercisi 
appointment  to  trustees  upon  trust  to  sell  and  divide  the  p 
Kenworthy  v.  Bate  (4).  That  is  the  effect  of  the  dedai 
the  present  case. 

Lord  Selborne,  L.C. : — We  are  clearly  of  opinion  1 
powers  of  appointment  given  to  fi  B,  Sadler  with  the  a 
the  trustees  are  altogether  void. 

Mr.  AmpMettf  Q.C.,  and  Mr.  Crossley,  for  the  Plaintiffs  :- 

We  contend  that  both  real  and  personal  estate  wei 
default  of  appointment;  and  that  the  real  estate  was  c 
into  personalty.  The  power  of  appointment  given  to  H.l 
being  void,  the  limitations  in  default  of  appointment  w 
also.  Those  limitations  were  only  intended  to  take  effe 
power  of  appointment  took  effect.  Ingram  v.  Ingram  wi 
in  which  the  void  power  was  to  appoint  to  objects  of 
ginal  power,  so  that  it  was  the  intention  of  the  done€ 
original  power  that  those  objects  should  take  at  all  even! 
we  refer  to  the  observations  of  Lord  St  Leonards  on  that 
his  work  on  Powers  (5). 

But  the  ultimate  limitation  is  void  for  another  reasou. 
gift  to  jBIjB.  Sadler  for  life,  and  after  his  death,  in  certaii 

(1)  2  Atk.  88.  (3)  2  CI.  &  F.  453. 

(2)  Law  Rep.  14  Eq.  397.  (4)  fi  Yes.  793. 

(5)  8th  Ed.  p.  515. 
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is  executors  and  administrators.  They  would  take  as  personw 
jnaUe,  and  would  hold  the  property  as  trustees  of  the  will ;  or 
expression  may  be  construed  to  mean  next  of  kin.  In  either 
K  B.  Sadler  would  have  no  power  of  dealing  with  the  pro- 
y  during  his  life :  Wihon  v.  Motmt  (1) ;  and  the  gift  is  there- 
void  for  remoteness. 

bis  is  made  clearer  by  the  manner  in  which  the  real  estate  is 
n  in  the  second  deed-poll.  There  the  ultimate  gift  is  ajso  to 
executors  and  administrators,  where  they  must  certainly  take 
fnarue  dmgnatsB. 

r.  Kay,  Q.C.,  and  Mr.  Warmingion,  for  the  eldest  son  of  G.  T. 
ir,  who  was  heir-at-law  of  Harcaurt  Sadler: — 
1  the  first  point,  we  agree  with  the  contention  of  the  Plaintiffs^ 
the  limitations  over  are  void.    The  remainders  will  not  be 
lerated  by  the  failure  of  a  prior  gift:   Alexander  v.  Jlex- 

•■(2). 

1  the  second  pointy  we  say  that  the  realty  was  not  converted 
personalty.  The  appointors  could  not  alter  the  nature  of  the 
arty.  At  all  events  they  could  not,  while  dealing  with  only  a 
direct  the  whole  to  be  converted.  There  was  no  trust  for 
and  the  share  of  BareatMrt  Sadler  had  already  vested  in  him 
al  estate ;  and  a  subsequent  declaration  by  appointors  would 
ifect  the  rights  of  his  heir-at-law.  The  fact  of  an  actual  sale 
r  the  power  having  taken  place  can  make  no  difference: 
7tn  V.  Saunders  (3). 

r.  H.  Humphreys,  for  the  widow  of  G.  T.  Sadler,  contended  that 
[uestion  of  conversion  was  not  open  upon  the  present  appeal. 

r.  Eddis,  Q.C.,  and  Mr.  Kiiigdon,  for  the  trustees  of  Mrs. 
*s  settlement. 

'.  Eaynes,  for  the  executors  of  G.  8.  Sadler. 

\  G.  Murray,  for  the  surviving  trustee  of  G.  T.  Sadler  s  settle- 
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'.  W'  King,  for  the  trustees  of  the  original  settlement. 
(1)  2  S.  &  S.  493.  (2)  2  Ves.  Sen.  640.  (?>)  Amb.  241. 
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liOBD  Selbobne,  L.C. : — 

The  first  point  in  this  case  is  one  of  construction.  There 
bias  in  the  mind  of  the  Gonrt  upon  a  question  of  constn 
The  sole  object  is  to  find  out  the  meaning  of  the  words  whi< 
used,  and  when  that  is  done  the  le^  effect  has  to  be  ascert 
Here,  it  appears  to  us  quite  clear  that  no  power  of  appoin 
whatever  is  given  to  Henry  Bobert  Sadler  by  the  first  clause  ( 
first  deed-poll  and  the  corresponding  clause  in  the  other  i 
ment,  excepting  the  power  to  be  exercised,  with  the  cons( 
writing,  after  the  death  of  the  parents,  of  the  acting  trust 
trustee,  who  were  persons  to  whom  no  such  authority  coi 
delegated,  independently  of  any  question  of  remoteness.  If, 
fore,  that  is  an  inseparable  condition  of  the  exercise  of  the  ] 
the  power  altogether  fEiils.  We  all  think  it  is  an  insepajrabl 
dition  of  the  exercise  of  the  power.  There  is  no  analogy  be 
the  effect  of  such  a  clause  and  the  cases  where  there  is  a  se] 
and  superadded  condition  after  the  gift  of  an  estate.  Here 
is  no  power  except  with  consent. 

Then  the  next  question  is,  whether  the  subsequent  appoint] 
<<in  deSstult  of  and  subject  to  any  such  limitation  or  appointi 
containing  dispositions  in  favour  of  the  son,  are  so  connecte( 
the  void  power,  that  the  void  power  fEoling  they  &il  also.  It 
to  me  that  such  a  construction  would  be  expressly  contrary 
declared  intention.  The  declared  intention  is,  that  unless  ( 
that  would  displace  this  gift  to  the  son  are  created  in  fav 
other  persons  by  means  of  the  power,  then  the  son  is  to  take 
this  part  of  the  instrument ;  andif  the  power  is  void,  then  m 
estate  could  be  created,  and  the  event  never  could  arise  which 
was  meant  to  prevent  the  gift  in  favour  of  the  son  taking  efi 

The  words  **and  subject  to"  confirm  this  view.  If  i 
been  intended  to  create  a  charge,  and  the  gift  made  to  tl 
were  •*  subject  to  the  charge,"  then,  if  the  charge  did  not 
the  son  would  have  taken  it  free  from  that  charge. 

Then  arises  the  third  question,  on  which  we  agree  wit 
Appellant  That  question  does  not  seem  to  uei,  judging  firo: 
language  of  the  Vice-Chancellor,  to  have  been  so  fully  presen 
His  Honour  in  argument  as  it  has  been  to  us.  We  have  here 
for  life  to  H.  B.  Sadler,  followed  by  an  absolute  gift  after  < 
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being  separated  from  each  other,  for  this  reason  only, 
ditions  of  forfeiture  are  annexed  to  the  estate  during 
hat  interest  is  not  to  be  absolute  if  forfeiture  of  the 
kes  place  under  those  conditions.  That  being  the 
purpose  of  the  deed,  it  naturally  follows  that  its 
rate,  in  point  of  expression,  the  life  interest  from 

reversionary  estate,  because  they  go  on  to  say 
lienates  the  income  during  his  life  or  becomes 
t  interest  is  to  be  forfeited,  and  if  so,  the  particular 
>Yer  the  whole  is  to  cease,  and  the  interest  given  abso- 
reversion  is  only  to  arise  if  and  provided  no  such 
old  have  taken  place.    But  if  that  event  is  limited 

period  of  time  as  the  law  allows  and  has  not  hap- 
as  it  seems  to  us,  there  is  a  plain  declaration  of 
t  the  corpus  is  to  be  part  of  his  personal  estate.  He 
3  life  interest,  and  the  whole  corpus  after  that  life 
be  part  of  his  personal  estate.    In  my  judgment  you 

in  a  man's  lifetime,  a  reversion  part  of  his  personal 
titer  without  giving  him  absolute  power  of  alienation 

persons  who  take  beneficially  take  simply  through 
reditors,  it  is  because  they  have  rights  by  law  against 
9state,  and  tiiis  was  part  of  the  personal  estate ;  and  if 
ot  because  there  is  a  gift  to  the  legatees  here,  but  for 
son,  namely,  because  he  can  dispose  of  his  personal 
if  and  they  take  it  only  as  part  of  his  personal  estate. 
Hit  to  every  other  mode  of  alienation.  In  my  judg- 
gift  is  exactly  the  same  thing  as  if  the  testator  had 
st  for  the  said  Henry  Bdbert  Sadler^  his  executors  and 
rs,  as  part  of  his  personal  estate." 
a  case  much  less  clear  than  this  before  the  Master  of 
onff  V.  Waihinson  (1),  where  a  brother  had  made  a 
r  of  his  sister,  contemplating,  on  the  fiEtce  of  the  will, 
y  of  the  events  which  happened,  of  her  dying  in  his  life- 
rother  gave  his  personal  estate  to  her  absolutely ;  but 
I  his  lifetime,  then  he  said,  "  My  instructions  are  then 
ill  the  residue  and  remainder  of  my  estate  and  effects 
tors  or  executrixes  wliich  my  said  sister  may  appoint," 
(1)  17  Beav.  471. 
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but  not  adding,  as  here,  as  part  of  her  personal  estate.  It  W£ 
even  there,  that  the  administration  must  be  exactly  on  the 
principle  as  if  it  were  part  of  the  personal  estate  in  her  lif 
and  the  Master  of  the  Bolls  expressly  said  this(l):  ^'1 
opinion  the  contest,  whether  the  residuary  legatee  or  the  n 
kin  take  the  property,  is  in  many  cases  a  contest  arising  i 
misapprehension  of  the  character  in  which  the  execntor  o 
cutrix  takes  the  property.  The  executor  or  executrix  who 
the  property  does  so  as  a  trustee,  and  the  person  who  tab 
property  beneficially  takes  it  as  a  eesiui  que  irust,  and  not  as  ap 
desigrnata.  It  is,  in  my  opinion,  inaccurate  to  lay  down  as 
that  in  such  cases  the  fund  belongs  either  to  the  residuary  h 
or  to  the  next  of  kin.  It  belongs  to  the  persons  who  ar6  inte 
in  the  estate  of  the  person  to  whose  executor  it  is  given.** 
the  donee  is  aliye,  who  is  interested  in  the  property  exoept 
self  ?  Everybody  taking  it  after  his  death  oan  only  take  it  th 
him  or  in  his  right,  and  such  an  estate  is  necessarily  aliena 
his  lifetime ;  and  in  the  present  case,  the  appointment 
within  due  limits  as  to  time,  in  my  judgment  it  is  well  made 

With  regard  to  the  real  estate,  it  appears  to  me  that 
competent,  as  I  read  the  terms  of  the  power,  to  modify  the 
or  interest  in  the  realty  given  to  the  objects  of  the  pow 
appointing  it  in  any  reasonable  or  convenient  manner  that 
be  considered  to  be  for  their  benefit  Among  other  moc 
modification,  I  am  of  opinion  it  was  competent  to  the  donee  < 
power  to  say  it  should  be  converted  and  held  as  personally.  . 
also  think  that  it  was  equally  competent  to  do  tiiis  as  to  an  indi^ 
share,  as  with  respect  to  the  whole.  As  to  the  share,  the  appo: 
have  said  so  in  the  plainest  words,  by  directing  that  the  real  e 
which,  for  argument's  sake,  I  will  suppose  continued  in  specie 
to  the  time  of  the  death  of  the  tenant  for  life,  is  to  go  afte 
death  to  the  executors  as  part  of  his  personal  estate.  Nothi 
more  familiar  to  this  Court  than  real  estate  by  virtue  of  a 
impressed  upon  it  being  enjoyed  as  personalty,  and  vice  i 
personal  estate  being  enjoyed  as  realty.  There  is  a  clear  inte 
that  these  shares  of  the  real  estate  should  go  in  that  mam 
personalty,  and  be  administered  by  the  executors  in  the  same 
In  my  judgment  it  is  wholly  unnecessary,  and  therefore  impi 

(1)  17  Rav.  474. 
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»  into  any  ulterior  question  as  to  the  efiTect  of  the  exercise 
e  power  of  sale  upon  the  other  shares  of  the  property.  The 
question  for  our  decision  is  as  between  the  Appellant  and  the 
)ndents ;  and  in  favour  of  the  Appellant,  I  hold  that  there  is 
i  conversion  in  equity  by  the  terms  of  the  deed  of  appoint- 
The  order  of  the  Vice-Chancellor  will  be  altered,  and  a 
ration  made  that  from  and  after  twenty-one  years  from  the 
of  the  survivor  of  O.  8.  Sadler  and  his  wife,  and  provided 
ET.  jB.  Sadler  during  that  time  does  not  become  bankrupt  or 
ite  his  life  interest,  H.  B,  Sadler  is  absolutely  entitled  to  his 
of  the  personalty ;  and  a  similar  declaration  as  to  his  share 
proceeds  of  the  realty. 
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i^.  M.  James,  L.J. : — 

a  of  the  same  opinion.  For  some  time  there  was  an  opinion 
ained  by  the  Courts  that  tlic  words  **  executors  and  adminis- 
9  "  following  a  gift  for  life  were  to  be  considered  next  of  kin, 
.t  the  executors  were  to  take  beneficially  as  peraona  designalse. 
was  acted  on  in  Palin  v.  Eilh  (1)  before  Lord  Brougham^ 
I  he  reversed  a  decision  of  the  Master  of  the  KoUs;  but  for 
years  there  has  been  no  question  that  *'  executors  and  ad- 
tiators"  mean  executors  and  administrators,  and  nothing 

In  this  settlement  the  additional  words,  '^  as  part  of  the 
lal  estate,"  have  been  inserted  for  the  very  purpose  (the 
ment  evidently  being  prepared  by  some  gentleman  acquainted 
he  law)  of  excluding  any  question  whatever  as  to  anybody 

entitled  but  the  personal  i*epresentative ;  and  a  gift  to  A, 
B,  and  after  his  death  to  his  legal  personal  representative,  is 
d  absolute  gift  to  A. 


\.  Mellish,  L.J. : — 
m  of  the  same  opinion. 

icitor  for  the  FlaintifiTs :  Mr.  Joseph  Beaumont. 
icitors  for  the  other  parties  :  Messrs.  Johnson  &  WeatheraJls  ; 
%.  Bridges,  Sawtell,  &  Co. ;  ])Ir.  Mark  Shephard  ;  Mr.  Eems-^ 
ind  Mr.  A.  (7.  Edwards. 

(1)  1  My.  &  K.  470. 
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[1870    H.    190.]' 

/an.  18, 21,  SO.  Voluntary  SetUement^Potver  of  Bevocation — Change  of  Mind — Dettr 

Deed — Vartatton  from  Instructions, 

The  absence  of  a  power  of  reyocadoD,  and  the  fact  that  the  att 
the  settlor  was  not  called  to  that  absence,  do  not  make  a  yolnnta 
ment  invalid  ;  they  are  merely  circumstances  to  be  considered  in  de 
the  validity  of  a  voluntary  settlement. 

A  widow  instructed  a  solicitor  to  prepare  a  deed  settling  oertai: 
and  buildings  on  herself  for  her  life,  and  after  her  death  for  the  1 
her  children.  The  deed,  as  prepared,  did  not  exactly  correspond 
instructions,  but  was  read  over  to  and  executed  by  her.  There  wai 
gestion  made  to  her  that  the  deed  ought  to  contain  a  power  of  re 
Some  years  afterwards  she  burnt  it,  and  expressed  satisfaction  at  hs 
rid  of  it.  She  executed  a  mortgage  of  part  of  the  settled  propei 
asking  the  consent  of  a  son  who  was  both  beneficially  interestc 
trustee  of  the  settlen^ent,  and  made  a  will  piuporting  to  dispose  of  tl 
property : — 

Held  (reversing  the  decree  of  WickenSy  V.C.),  that,  under  the 
stances,  the  deed  of  settlement  was  valid,  and  not  affected  by  the  w 
power  of  revocation  or  by  the  divergence  from  the  instructions. 

ILLIZA  hall  was,  at  the  time  when  she  made  the  sett 
hereinafter  mentioned,  a  widow,  residing  at  Shdpley,  in  Tar 
and  about  fifty  years  of  age.  She  had  then  seven  children,  c 
had  several  freehoold  houses  and  buildings  situate  at  Shiple^ 

In  the  year  1852  she  went  to  a  solicitor,  Mr.  HunMe  oSBn 
and  informed  him  of  her  wish  to  make  a  settlement  of  hi 
perty  on  herself  and  some  of  her  children  and  gran^ch 
giving  as  a  reason  that  she  did  not  wish  aU  her  property  to 
her  eldest  son.  She  expressed  a  great  aversion  to  making  i 
Mr.  Humtte  took  down  instructions  accordingly,  and  thei 
pared  and  engrossed  the  deed  of  settlement  hereinafter  ment 
The  deed  varied  from  the  instructions  in  some  particulars^  as 
tioned  in  the  judgment  of  the  Lord  Justice  Jcmes. 

The  deed  was  dated  the  24th  of  December,  1852,  an< 
expressed  to  be  made  between  Eliza  HdU  of  the  one  part,  and . 
EaU  and  Oeorge  Alderson  of  the  other  part^  and  thereby, 
reciting  ^that  the  said  Eliza  Hall  was  desirous  of  settlinj 
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{ring  the  hereditaments  thereinafter  described  and  intended  to 
hereby  conveyed  in  the  manner  thereinafter  mentioned,  it  was 
leased  that  for  effectuating  snch  desire,  and  for  the  nominal 
dderation  therein  mentioned,  she,  the  said  Eliza  Eall,  did 
eby  grant  and  conyey  nnto  the  said  Lewis  BaU  and  George 
fnon  and  their  heirs,  certain  messuages  and  buildings  at 
iley  with  their  appurtenances.  To  have  and  to  hold  the  said 
soages  and  buildings  and  the  hereditaments  thereby  oonyeyed 
I  the  appurtenances  unto  the  said  Lewis  Sail  and  George 
rsoiif  their  heirs  and  assigns,  upon  trust  to; pay  the  rents  and 
its  of  the  said  hereditaments,  when  and  as  the  same  should 
me  due  and  be  receiyed,  unto  the  proper  hands  of  the  said 
%  Hall,  or  otherwise  to  permit  her  to  receive  the  same  for  and 
Dg  the  term  of  her  b'fe,  for  her  sole  and  separate  use,  inde- 
l^tly  of  the  control  of  any  future  husband,  and  so  as  not  to 
abject  to  his  debts,  control,  or  engagements.  And  from  and 
'  the  decease  of  the  said  Eliza  EaU  upon  trust  to  receive  the 
rents  and  profits  and  to  pay  the  same  to  Sophia  HaS,  Jesse 
,  and  EBis  Hatt,  three  of  the  children  of  the  said  Eliza  Hall, 
I  apply  the  same  for  or  towards  their  maintenance  and  educa- 
during  their  respective  minorities,  and  when  the  youngest 
Id  attain  the  age  of  twenty-one  years  (the  said  Eliza  HaU 
^  then  dead)  upon  trust  to  sell  and  dispose  of  the  said  here- 
aents,  either  by  public  aucti<m  or  private  contract^  for  the 
price  that  could  be  obtained  for  the  same,  and  to  enter  into 
make  and  execute  all  such  contracts  and  conveyances  as 
it  be  necessary  to  carry  the  said  sale  into  effect.    And  then 

trust,  in  the  first  place,  to  deduct  and  retain  the  costs  and 
uses  of  the  sale ;  and  in  the  next  place,  to  pay  and  divide 
residue  or  surplus  unto  and  amongst  John  Sail,  the  said 
s  EaU,  and  Edmn  EaU,  Buih  EaU,  and  the  said  Sophia 

Jesse  EaU,  and  EUis  EaU,  the  sons  and  daughters  of  the 
Eliza  EaU,  their  executors  and  administrators,  in  equal  shares 
proportions  as  tenants  in  common:  Provided,  nevertheless, 
in  case  the  said  John  EaU,  Lewis  EaU,  Edwin  EaU,  Buih 

Sophia  EaU,  Jesse  EaU,  and  Ellis  EaU,  or  any  of  them. 
Id  depart  this  life  in  the  lifetime  of  the  said  Miza  EaU,  or 
her  death  any  of  them  the  said  Sophia  EaU,  Jesse  EaU,  and 
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Ellis  Hall  should  die  under  the  age  of  twenty-one  years  ^ 
leaving  lawful  issue,  upon  trust  to  pay  and  divide  the  sh 
respective  shares  of  them,  her,  or  him  so  dying  unto  and  ( 
amongst  the  survivor  and  survivors  of  them  the  said  Joh 
Lewk  Hail,  Mmn  HaU,  Buth  Hall,  Sophia  Hall,  Jesse  H 
EUia  HaM,  who  should  be  then  living,  and  the  lawful  issue 
of  them  as  should  be  then  dead,  such  issue  taking  his 
parent's  share  only.  And  in  the  deed  was  contained  a  cc 
for  further  assurance  on  the  part  of  the  said  Eliza  Hall,  a 
usual  trustees'  receipt  and  indemnity  clauses,  and  also  a  p 
appointing  new  trustees  vested  in  the  trustees  or  trustee 
time  being. 

Mrs.  HaU  and  her  brother  John  Beanland  came  on  the  ! 
December,  1852,  to  the  office  of  Mr.  Humble,  when  the  dc 
read  over  to  her,  and  she  executed  it.  There  was  some  cot 
evidence  between  Mr.  Humble  and  Mr.  Beardand  as  to  wh 
place  on  that  occasion,  and  as  to  whether  he  told  her  that  tl 
would  be  irrevocable.  The  effect  of  the  evidence  is  stated 
judgment  of  tlie  Lord  Justice  James.  Mr.  Humhle  did  not  i 
to  her,  and  it  never  occurred  to  him  to  suggest^  that  tb 
ought  to  contain  a  power  of  revocation. 

Mr.  Humble  registered  the  deed  at  the  Wakefield  Begi 
the  1st  of  January,  1853,  and  then  sent  or  gave  it  to  Mn 
She  kept  it  until  the  year  1855,  when  she  gave  it  to  Leun 
one  of  her  sous,  and  one  of  the  trustees  of  the  deed ;  he 
for  some  months,  and  then,  as  some  of  the  other  childr 
approved  of  his  keeping  it,  he  returned  it  to  Mrs.  HalL  I 
Mrs.  Hall  instructed  Mr.  Humble  to  make  a  will  for  her  by 
she  purported  to  dispose  of  the  property  comprised  in  the  < 
settlement  Mr.  Humble  prepared  a  will  accordingly,  whi 
executed,  but  which  was  revoked  by  her  subsequent  wilL 
year  1860  or  the  year  1861  she  burnt  the  deed.  The  evide 
to  the  circumstances  under  which  she  burnt  the  deed  was  C( 
ing ;  there  was  also  conflicting  evidence  as  to  her  expressi 
that  time  and  at  other  times ;  some  of  the  witnesses  statioj 
•she  thought  she  had  put  an  end  to  the  trusts  of  the  dee 
expressed  her  satisfaction  at  having  done  so ;  others  statin] 
«he  knew  she  could  not  do  so. 
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tare  dated  the  24(h  of  October,  1861,  Mrs.  HaU  con- 
the  beroditaments  comprised  in  the  deed  of  settle- 
Maiilda  MatihewSf  by  way  of  mortgage  for  securing 
,  of  £200  and  interest.  The  deed  of  settlement  was 
in  the  indenture  of  mortgage ;  but  according  to  the 
ewis  Hall^  she  asked  his  consent  to  the  mortgage,  and 
rant  of  hia  duties  under  the  deed  of  settlement,  gave 
t  he  was  not  a  party  to  the  indenture  of  mortgage. 
s«  Hall  made  another  will,  also  prepared  by  Mr. 
Lch  she  purported  to  devise  specifically  to  her  diffe- 
he  different  houses  and  buildings  comprised  in  the 
lent,  and  made  other  devises  and  bequests. 
June,  1S66,  and  for  some  time  afterwards  her  pro- 
ated  as  having  passed  under  her  will.  In  1870, 
8  EaU  Sled  a  bill  against  the  other  persons  inte- 
ainst  the  other  trustee,  stating  that  he  had  been 
.  the  deed  of  settlement,  but  that  he  had  recently 
it  Mr.  Eumlle  bad  prepared  the  deed,  and  had  a 
n  his  po^ession ;  and  the  bill  prayed  for  execution 
'  the  deedi 

le  of  the  grandchildren  of  Mrs.  EdU,  suing  by  their 
ed  a  cross-bill  {EaU  v.  EaU  [1871  H.  20])  to  have 
tlement  set  aside  and  the  will  of  1866  established. 
lancelloF  WicJeens  made  a  decree  in  both  suits,  setting 
of  setdemeut ;  as  reported  (1). 
the  trustee  of  the  deed,  appealed. 
>ame  on  to  be  heard  on  the  13th  of  January.   When 
^  Appellant  had  been  partly  opened,  their  Lordships 
r  wieh  to  examine  Mt.  Eutnble  and  Mr.  Beanland 
the  heaiiog  was  adjourned  for  their  attendance.    > 
ingly  attended  on  the  21st  of  January,  and  were 
le  eGTect  of  their  evidence  is  stated  in  the  judgment 
attce  James, 
lit  of  the  appeal  was  then  proceeded  with. 
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Q.C.,  and  Mr.  Morehead,  for  the  Appellant : — 

>e  no  doubt  that  Mrs.  EaJl  wished  to  make  an  irre- 

(1)  Law  Bep.  14  Eq.  365. 
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vocable  settlement  of  this  property,  whether  the  law  was  ex] 
to  her  or  not. 

[The  Lord  Justice  James  : — A  yolnntary  deed  of  gift  < 
estate  is  always  to  a  certain  extent  revocable,  inasmuch 
land  can  be  sold  for  valuable  consideration.] 

The  absence  of  a  power  of  revocation  is  not  fatal  to  a  vol 
deed;  it  is  only  a  circumstance  to  be.  taken  into  considera 
part  of  the  evidence  on  which  the  deed  is  impeached.  Maum 
Keene  (1)  was  a  case  of  purchase  for  valuable  consideration. 
ney  v.  Williama  (2),  Forshaw  v.  Wdsly  (3),  and  Toker  v.  To 
shew  what  the  law  is.  Cautta  v.  Acworth  (5)  was  a  strong  ca 
was  disapproved  of  in  PhUltps  y.  MiJlingB  (6).  In  En 
Everitt  (7)  the  deed  was  improvident.  Here  Mrs.  SdU  kn< 
fectly  well  what  she  was  about;  and  there  is  no  suggestion  i 
was  under  the  influence  of  any  one  else.  As  to  her  imaginii 
the  deed  was  revocable,  that  is  contrary  to  the  notion  entertai 
persons  ignorant  of  law.  The  varig^tions  from  the  instructii 
unimportant,  and  not  greater  than  occur  in  most  cases.  Mo 
the  deed  is  not  impeached  on  that  ground.  A  deed  is  no 
lightly  set  aside  without  special  reasons,  none  of  which  are 
here.  Clavering  v.  Clavering  (8),  Boughton  v.  BougJUon  (J 
Bolton  V.  Bolton  (10),  shew  what  the  law  of  this  Court  is. 

Mr.  Miller^  Q.G.,  and  Mr.  F.  Hawkins^  for  the  principal  £ 
dents : — 

It  is  clear  that  Mrs.  Sail  was  never  told  that  she  could 
revocable  settlement.  She  had  an  objection  to  making  a  wi 
a  revocable  deed  was  what  she  wanted.  It  is  clear  from  h( 
that  she  never  considered  the  deed  to  be  irrevocable.  If  tfa 
had  been  sent  to  a  conveyancer  to  prepare,  he  would  have  a 
power  of  revocation,  or  have  called  the  attention  of  the  sei 
the  point,  and  Mr.  Bumble  ought  to  have  done  the  same.  J\ 
V.  Gilham  (11)  is  almost  exactly  the  same  case.  Maunij 
Keene  has  always  been  acquiesced  in.    In  Phillips  v.  Mul 


(1)  19  W.  R.  708 ;  3  Dav.  Free. 
"  Settlements,"  823,  n. 

(2)  22  Beav.  452. 

(3)  30  Ibid.  243. 

(4>  31  Ibid.  629 ;  3  D.  J.  &  S.  487. 
(5)  Law  Bep.  8  Eq.  558. 


(6)  Law  Rep.  7  Cb.  244, 1 

(7)  Ibid.  10  Eq.  405. 

(8)  2  Vem.  473. 

(9)  1  Atk.  625. 

(10)  3  Sw.  414,  n. 

(11)  1  P.  Wma.  677. 
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ble  deed  would  not  hare  answered  the  purpose.  In  Everitt 
rUt  (1)  an  irreyocable  deed  was  set  aside.  The  whole  doo- 
>f  the  Conrt  on  the  subject  is  laid  down  in  Hugtunm  y. 
/  (2)y  and  there  the  intention  to  have  an  irreyocable  deed  was 
more  clearly  proyed.  It  is  true  that  the  solicitor  was  not 
ned  for  the  donees,  bnt  that  can  make  no  difference.  The 
olicitor  is  nsoallj  employed  for  both :  Flii0ip9on  y.  Kerry  (3). 
oort  most  be  satisfied  that  the  solicitor  did  all  that  he  onght 
e  done :  Cooke  y.  Lamotte  (4). 

Lindleff,  Q.C.,  Mr.  Boffshawe,  Mr.  StaOard,  and  Mr.  F.  A. 
,  for  other  parties. 

Greene,  in  reply,  cited  BUI  y.  Curelon  (5)  and  Pelre  y. 
iife(6> 


And  L.  J  J. 
1873 

IUll 


0.  SmW.M.  JAMES.L.J.i- 
original  bill  in  these  causes  was  a  bill  for  the  execution  of 
ists  of  a  yoluntary  settlement  of  freehold  property,  executed 
idow  lady  of  mature  age,  being  fifty  years  old  or  thereabouts. 
3  settlement  she  reseryed  to  herself  a  life  interest,  directed 
[its  to  be  applied  after  her  death  for  the  maintenance  of  her 
children  until  they  should  all  attain  the  age  of  twenty-one, 
rected  that  the  property  should  be  then  sold  and  the  pro- 
liyided  among  her  seyen  children  and^their  issue. 

cross  bill  prayed  that  the  settlement  might  be  dedarod 
a  equity  and  be  set  aside. 

I  Yice-Chancellor  made  a  decree  in  accordance  with  the 
'  of  the  cross  bill,  but  it  clearly  appears  from  the  judgment 
he  Appellant's  counsel  is  well  warranted  in  saying  that 
gh  in  form  he  is  appealing  from  the  Yice-Chancellor^s 
!,  he  has  in  his  fayonr  the  opinion  of  that  learned  Judge, 
elt  himself  constrained  by  the  result  of  the  authorities, 
gh  he  did  not  think  it  quite  easy  to  recognise  as  sound  the 
ision  which  he  drew  from  them. 


a)  Iaw  Bep.  10  Eq.  405. 

(2)  14  VeiL  273. 

(3)  32  Bear.  62& 


(4)  15  Bcay.  234,  247. 

(5)  2  My.  a?  K.  503. 

(6)  Had.  49a 
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It  is  necessary,  therefore,  to  inqtiire  whether  there  is  ai 
binding  authority  or  any  sound  principle  on  which  that  coi 
can  be  based. 

Many  cases  hare  been  referred  to.  One  of  the  earliest 
the  earliest,  in  which  the  absence  of  a  power  of  revocat 
relied  on  was  the  case  of  Naldred  v.  OUham  (1).  In  that  < 
Master  of  the  Rolls  had,  "  with  great  clearness,"  decreed  ii 
of  the  settlement ;  and  although  that  decree  was  reversed  I 
Macdesfidd,  it  is  plain,  from  his  judgment,  not  only  that  he 
mean  to  lay  down  any  such  general  rule  as  that  contende 
the  present  case,  but  that  he  had  no  idea  that  such  a  rule  € 

It  is  said  to  have  been  laid  down  in  Huguenin  y.  Boa 
that  the  absence  of  a  power  of  revocation  was  strong  evidei 
the  party  did  not  understand  the  transaction: — [His  L 
then  read  from  Lord  Eldoria  judgment.] 

If,  however,  it  had  been  considered  by  the  distinguished 
and  the  eminent  Judge  in  that  case  that  the  matter  cou 
been  disposed  of  easily  and  summarily  on  the  mere  groa 
there  was  an  omission  of  a  power  of  revocation  not  satisfi 
accounted  for,  the  vivid  eloquence  of  the  Advocate  (the  el 
whose  argument  was  represented  by  Lord  Cottenham  man 
afterwards  as  still  fresh  in  his  recollection)  and  the  elabon 
exhaustive  judgment  of  the  Judge  which  has  made  that  c 
of  the  most  celebrated  and  valuable  in  our  reports,  woul 
been  a  superfluous,  if  not  an  idle  display  of  intellectual  pc 
mere  forensic  and  judicial  exercise. 

To  come  down  to  the  more  modern  cases.  In  Nanney 
Uama  (3)  there  was  the  conclusive  circumstance  that  the 
actually  struck  out  the  word  *'  irrevocably,"  and  that  the  de^ 
was  executed  contained  a  recital  that  the  testator  was  desi 
"  revocably "  settling  the  property.  In  that  case,  moreo\ 
solicitor  who  prepared  the  deed  took  a  life  interest  in  rem 
with  remainder  to  his  children  in  taiL  But  even  in  that  c 
learned  Judge  did  not  consider  himself  warranted  in  declar 
deed  void,  without  a  very  careful  and  elaborate  examinal 
all  the  surrounding  facts  and  circumstances,  the  subsequei 


(1)  1  P.  Wms.  677. 


(2)  14  Ves.  273,  297,  298 
(3)  22  Beav.  462. 
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Euid  proceedings  of  the  settlor,  and  the  evidence  of  the  solicitor^ 
which  he  considered  it  proved  that  the  deed  omitted  that 
r  of  revocation,  in  the  event  of  his  changing  his  mind,  which 
ittlor  always  intended  tQ  reserve. 

Forshaw  v.  WeUby  (1),  before  the  same  learned  Judge,  where 
eed  was  set  aside  at  the  instance  of  the  settlor  himself,  the 
^  came  to  the  conclusion,  on  all  the  facts  and  circamstances, 
iie  deed  was  in  troth  in  the  nature  of  a  donatio  mortis  causa. 
t  there  is  one  case,  and  one  only,  Mowntford  v.  Keene,  before 
[aster  of  the  Bolls,  in  which  (as  reported)  the  broad  proposition 

on  in  this  case  appears  to  have  been  laid  down.  [His  Lord- 
lead  the  material  portions  of  the  judgment  as  reported  (2)]. 
not  probable  that  the  Master  of  the  Bolls  intended  to  lay 

that  which  he  is  here  reported  to  have  said,  wholly  irre- 
ive  of  the  consideration  that  there  was  ^'a  set  of  relatives 
elling  over  the  poor  enfeebled  semi-paralytic  old  man,"  and  of 
ther  circumstances  in  that  case,  which  might  have  well  war- 
1  the  oondnsion  that  it  was  not  the  deliberate  act  of  a  person 
standing  su£Sciently  the  nature  of  what  he  was  doing.  At 
fents,  the  Master  of  the  Bolls  could  not  have  intended  to 
ale  his  o?m  very  elaborate  judgment  in  Taker  v.  Taker  (3), 
led  as  that  decision  was  by  the  Court  of  Appeal  (4). 
inll  be  observed  that  that  case  is  almost  identical  with  the 
at  case ;  the  only  distinction  being,  that  it  was  the  case  of  an 
and  one  nephew,  instead  of  the  case  of  a  mother  and  her 
ren.    In  that  case  the  Judge  did  what  we  have  done  in  this 

he  caused  the  solicitor  to  be  examined  viva  pace,  and  with 
much  the  same  result. 

appears,  therefore,  from  the  examination  of  the  authorities, 
there  is  no  such  established  rule  as  that  to  which  the  Yice- 
cellor  conceived  himself  constrained  to  yield, 
there,  then,  any  foundation  in  principle  for  such  a  rule?  The 
f  this  land  permits  any  one  to  dispose  of  his  property  gratui- 
jT,  if  he  pleases,  subject  only  to  the  special  provisions  as  to 
quent  purchasers  and  as  to  creditors.  The  law  of  this  land 
its  any  one  to  select  his  own  attorney  to  advise  him ;  and  it 
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(2)  19  W.  B.  708. 


(3)  31  Beav.  629. 
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seems  very  diffionlt  to  understand  how  this  Court  conld 
jurisdiction  to  prescribe  any  rule  that  a  voluntary  con 
executed  by  a  person  of  sound  and  disposing  mind,  free  fi 
fraud  or  undue  influence  of  any  kind,  and  with  sufficien 
ledge  of  its  purport  and  effect,  should  be  void  because  the  i 
of  his  own  selection  did  not  advise  him  to  insert  a  power 
cation,  or  did  not  take  his  express  direction  as  to  the  ins€ 
omission  of  such  a  power.*  It  might,  with  as  much  reas< 
prescribed  that  such  a  deed  should  be  executed  and  so  att 
is  required  for  a  will,  or  that,  like  a  married  woman's 
should  be  acknowledged  before  a  judge  or  commissioner. 

The  true  rule  is  that  which  was  laid  down  by  Lord 
Turner  in  Toker  v.  Toker  (1),  that  the  absence  of  a  power  of 
tion  is  a  circumstance  to  be  taken  into  account,  and  is  of  moi 
weight  according  to  the  other  circumstances  of  each  ci 
this  case,  dealing  with  that  absence  accordingly,  are  ih 
facts  to  shew  that  the  settlement  is  other  than  the  free,  det 
act  of  the  settlor  ? 

There  is  some  conflict  of  evidence  between  Mr.  BeariU 
brother  of  the  lady,  and  the  solicitor,  who  is  in  the  unf< 
position  of  being  solicitor  and  witness  in  a  suit  to  avoid 
prepared  by  himself: — [His  Lordship  then  stated  and  con 
on  the  evidence.] 

On  the  evidence  it  is  quite  clear  that  the  lady  understo 
she  was  doing,  and  that  it  was  a  final,  irrevocable  settle 
her  property.  The  settlement  in  itself  is  very  reasona 
just.  It  is  impossible  to  say  that  there  is  anything  more  i 
dent  in  a  mother  giving  her  children  an  assured  provisi 
her  death  than  there  is  in  a  husband  making  a  similar  p 
for  his  wife  and  children,  or  a  donee  of  a  power  making 
vocable  appointment. 

There  are  the  facts  that  the  deed  was  registered;  that  t 
was  actually  delivered  to  the  son,  one  of  the  trustees ;  ai 
although  it  was  re-delivered  to  the  mother,  it  was  so  only 
the  other  children,  for  some  reason,  preferred  it  being 
custody ;  and  when  the  lady  afterwards  mortgaged  the  p 
she  asked  the  permission  of  her  son,  the  trustee^  to  do  so. 
(1)  3  D.  J.  &  8.  487,  491. 
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In  the  face  of  these  facts,  the  subseqaent  'conduct  of  the  lady,        L.^C. 
6T6II  if  admissible  to  make  eyidence  for  herself  against  her  own 
deed,  that  is  to  say,  her  baming  the  deed,  her  mortgaging  the 
property,  her  satisfieustion  that  she  had  got  rid  of  the  old  deed,       ^^^^ 
$Di  her  making  a  will,  are  of  no  weight  or  yalue.    They  proye       Hall. 
change  of  mind,  bat  do  not  proye  that  at  the  time  of  the  execution 
of  the  deed  her  mind  was  other  than  therein  expressed. 

In  the  course  of  the  case  it  appeared  that  the  deed  differed  in 
two  material  respects  from  the  instructions  giyen  to  the  solicitor, 
or  mther  from  the  notes  which  he  took  down  of  the  conyersation 
for  his  own  guidance.  The  lady,  it  is  obyious,  could  not  faaye 
dictated  such  instructions,  but  must  haye  simply  answered  his 
questions  or  assented  to  his  suggestions  as  to  the  details.  Amongst 
those  notes  and  instructions  there  is  this:  ^^The  rents  to  be 
divided  amongst  (which  would,  prima  facie,  appear  to  mean 
equally  amongst)  the  children."  In  the  deed  they  are  to  be  in 
effect  paid  to  the  minors,  or  sole  minor,  during  minority.  Another 
note  is :  ^  Power  of  sale  to  trustees  with  lady's  consent."  No  such 
power  of  sale  is  inserted  in  the  deed.  The  solicitor,  howeyer, 
deposes  that  the  provision  as  to  the  minors  was  expressly  ap- 
proved of  by  the  lady.  He  might  well  have  thought  that  the 
intention  was  that  the  trustees  were  not  to  sell  during  her  life- 
time without  her  consent,  and  that  as  they  could  not  under  the 
deed  sell  at  all  during  her  lifetime,  that  object  was  suflSciently 
effected. 

Under  the  circumstances,  and  having  regard  to  the  fact  that  no 
case  is  made  in  this  respect  by  the  cross-bill,  it  is  not  material  to 
inquire  what  would  have  been  the  effect  of  such  an  apparent 
departure  from  the  donor's  intentions  if  unexplained. 

The  conclusion,  then,  is,  that  there  is  no  ground  established  for 
setting  aside  this  deed,  and  that  the  cros»-bill  ought  to  be 
dismisBed — and  dismissed  with  costs. 

There  must  be^  of  course,  in  the  original  cause,  the  ordinary 
decree  for  the  execution  of  the  trusts  of  the  settlement,  and  for  the 
sale  of  the  property  and  division  of  the  proceeds  accordingly.  [His 
Lordship  then  directed  what  accounts  were  to  be  taken  and  inquiries 

ade,  and  gave  directions  as  to  the  election  to  be  made  by  children 
who  took  interests  under  the  deed  and  other  interests  under  the 
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L.  c.       will.    And  he  decided  against  the  claim  of  one  of  the  Def 
who  had  bought  part  of  the  land  from  deyisees  under  the 

1878 


Hall 
Hall. 


LoBD  Selbornb,  L,0.  : — 

I  agree  in  the  judgment  just  delivered. 

During  the  argument  I  was  very  much  struck  by  the  d 
of  the  deed,  in  two  not  immaterial  points,  from  the  instru< 
the  settlor  f  and  if  the  deed  had  been  impeached  on  that 
and  if  the  transaction  had  been  recent,  I  might  probal 
required  more  evidence  than  that  before  us  to  satisfy  me 
deed  could  stand.    But  the  bill  does  not  allege  that  in 
those  respects  the  deed  was  not  in  accordance  with 
intention  of  the  settlor,  and  the  transaction  is  now  twei 
old.    Under  these  circumstances,  I  concur  in  the  view,  on 
of  the  case,  which  the  Lord  Justice  has  taken. 

On  the  rest  of  the  case  I  never  felt  any  doubt.  The  a1 
a  power  of  revocation  in  a  voluntary  deed,  not  impeache 
ground  of  any  undue  influence,  is,  of  course,  material 
appears  that  the  settlor  did  not  intend  to  make  an  im 
settlement,  or  when  the  settlement  itself  is  of  such  a  ni 
was  made  under  such  circumstances,  as  to  be  unreasom 
improvident  unless  guarded  by  a  power  of  revocation, 
however,  see  on  what  principle  the  absence  of  such  a  powe 
connidered  material  in  a  case  like  the  present,  from  whi 
these  elements  are  absent. 


Sir  G.  Mellish,  L.  J.,  concurred. 

Solicitor  for  Leuns  HaU :  Mr.  M.  K,  Braund,  for  Mr.  J 
Bradford. 

Solicitors  for  the  Plaintiff  in  the  cross  suit :  Messrs.  JDi 
Murton,  for  Mr.  O.  Humble,  Bradford. 

Solicitor  for  other  Parties :  Messrs.  Patersony  Snow,  dk 
for  Messra  Busfeild  &  Atkinson,  Bradford. 
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LACEY  ».  HILL.  ^.jj 

[1870    L.    94.]  1972 

LENET  V.  HILL.  l>«c  20. 

[1870    L.    93.] 

Prot/ofDetiU— Joint  and  Separate  Ettates^Proof  hy  Partner  against  Estate 
of  Co-partnet — Principal  and  Surety, 

B,f  a  partner  in  a  hinking  finn,  entered  into  a  bond  with  a  board  of 
goardiansy  on  being  appointed  their  treasarer,  with  two  sureties,  one  of  whom 
was  jr.,  a  partner  in  the  firm,  and  the  other  was  E.,  who  was  not  a  partner. 
E,  kepi  the  aoooont  of  the  guardians'  money  at  his  bonk  under  a  special 
heading,  '*  Norwick  Union,"  and  a  sum  of  £5677  was  standing  to  that  account 
when  the  bank  stopped  payment  H,  died  shortly  after  the  stoppage,  and  his 
estate  was  administered  in  Chancery.  The  other  partners  were  adjudicated 
bankrupts.  The  joint  estate  and  H*s  separate  estate  were  alleged  to  be 
insolvent ;  joint  debts  to  a  large  extent  remained  unpaid ;  K^s  separate  estate 
was  solvent.  The  amount  due  to  the  guardians  was  paid  by  J^.,  who  re- 
ooTered  by  proof  upon  the  separate  estate  of  IT.,  his  co-surety,  one  moiety  of 
the  amount  paid.  The  trustee  of  JT.'i  separate  estate,  who  was  also  the 
trustee  of  the  estate  of  the  bankrupt  partnen^  then  claimed  to  prove  against 
HJ$  separate  estate  for  the  amount  of  the  moiety  paid  to  E,  out  of  KJs 
estate:— 

Bdd,  that,  as  the  partnership  received  the  money  from  and  owed  it  to 
the  goardians,  the  relation  of  principal  and  surety  never  in  reality  existed 
between  H.  and  JT.    The  claim  was  therefore  disallowed* 

Older  of  the  Master  of  the  Bolls  affirmed. 

Whether  Ex  parte  Topping  (1)  would  apply  to  a  case  where  the  separate 
estate  in  respect  of  which  the  proof  is  sought  to  be  made  is  solvent,  so  that 
any  surplus  would  go  to  the  joint  estate,  Qutsre, 

IHIS  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls. 

Sir  Bcbert  Hdrveif,  the  testator  in  the  canses,  had  been,  for  some 
years  preyioos  to  his  decease,  the  treasurer  of  the  Norvnch  Board 
of  Guardians.  At  the  time  of  his  appointment,  and  thenceforward 
to  his  decease,  he  was  a  partner  in  the  hanlring  firm  of  Harveys  dt 
JETvdiaiis,  the  only  other  partners  being  Roger  AHday  Kerrison  and 
Boger  Kerruon. 

On  his  appointment  Sir  B.  Harvey,  together  with  his  brother, 
Edward  Kerrieon  Harvey,  and  his  partner.  Soger  Jllday  Kerriean, 
(l)4D.J.*a55L: 


Hill. 
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.  L.  JJ.      executed  a  bond,  dated  the  23rd  of  October,  I860,  which  recited 

1872       that  Sir  JB.  Harvey  had  been  duly  appointed  treasurer  to  the  board 

Lagr      of  guardians,  and  had  been  required  by  them  to  enter  into  a  bond, 

Q^       with  two  sufficient  sureties,  for  the  due  discharge  of  his  office  and 

—       of  the  trusts  reposed  in  him ;  and  thereby  Sir  B.  Harveif,  R  K. 

V.         Harvey,  and  B.  A.  Kerrison  became  jointly  and  severally  bound  m 

the  penal  sum  of  £10,000  for  the  due  discharge  by  Sir  JB.  Harvey 

of  his  duties  as  treasurer. 

All  sums  of  money  received  by  Sir  JB.  Harvey  as  treasurer  were 
deposited  in  Harveye  dk  Hudaona*  Bank,  to  the  credit  of  an  account 
headed  "  NonvuA  Union." 

The  bank  stopped  payment  on  the  16ih  of  July,  1870,  on  which 
day  B.  A.  Kerrison  and  B,  Kerrison  filed  a  declaration  of  insol- 
vency ;  and  on  the  22nd  of  July  they  were  adjudicated  bankrupts. 

Sir  B.  Harvey  died  on  the  19th  of  July,  before  he  could  be 
adjudicated  bankrupt,  and  his  estate  was  being  administered  in 
Chancery  in  the  above  suits,  of  which  the  first  was  the  suit  of  a 
separate  creditor  of  Sir  JB.  Harvey^  and  the  second  that  of  a  joint 
creditor  of  the  firm  of  Harveys  Jt  Hvdaons. 

At  the  time  of  the  stoppage  of  payment  there  was  standing  to 
the  credit  of  the  account  headed  "Norwich  Union**  the  sum  of 
£5677  lis.  Id.  This  sum  was  paid  to  the  guardians  by  E.  K. 
Harvey  as  surety ;  and  he  then  proved  in  the  bankruptcy  against 
the  separate  estate  of  B.  A.  Kerrison,  his  co-surety,  for  half  of 
that  sum,  namely,  £2838  17a.,  which,  as  KerrisorCs  separate  estate 
was  solvent,  he  received  in  full. 

The  trustee  in  bankruptcy  of  the  separate  estate  of  jB.  i. 
Kerrison  then  claimed  to  prove  in  the  suits  in  Chancery  on  behalf 
of  the  separate  estate  of  B.  A.  Kerrison  against  the  separate  estate 
of  Sir  B.  Harvey  for  the  £2838  17a.  paid  out  of  the  separate  estate 
of  JB.  A.  Kerrison  to  E,  K.  Harvey,  alleging  that  the  separate 
estate  of  Sir  B,  Harvey  was  insolvent 

As  to  this  allegation,  there  was  evidence  on  behalf  of  the  exe- 
cutor of  Sir  B.  Harvey,  the  Defendant  in  the  suits,  to  shew  that  it 
was  impossible  to  say  whether  it  was  true  or  not 

The  joint  estate  was  also  alleged  to  be  insolvent  At  any  rate 
joint  debts  to  a  large  extent  remained  unpaid.  The  Master  of  the 
Bolls  refused  the  claim,  and  the  trustee,  E.  C.  Bailey,  appealed 
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from  this  decision  (1).    The  Appellant  was  also  the  trustee  in       L.  JJ. 
bankraptcy  of  the  joint  estate  of  JB.  A.  Kerrison  and  B.  Kerrison.       1872 


LjLon 
Mr.  Fry,  Q.O.,  and  Mr.  Cazens-Hardy,  for  the  Appellant: —  ^^^ 

Under  the  circamstanees  of  this  case  Sir  B.  Harvey's  estate  l^m 
must  be  administered  as  in  bankruptcy :  Lodffe  v.  Friehard  (2)  ;  ttS.t., 
and  the  case  is  goyemed,  as  an  exception  to  the  usual  rule  in  ~~^ 
bankruptcy  that  on  the  bankruptcy  of  a  firm  there  cannot  be  a 
proof  on  behalf  of  the  estate  of  one  partner  against  the  estate  of 
another  until  all  the  joint  debts  are  paid,  by  the  decision  in  Ex 
farle  Topping  (3).  ^  The  case  of  Ex  parte  CoUinge  (1),  which  was 
cited  against  us  in  the  Court  below,  is  distinguishable.  It  is  no 
objection  that  the  admission  of  the  proof  would  benefit  the  joint 
creditors,  because  the  estate  of  the  creditor  partner,  which  seeks  to 
proye  against  the  co-partner's  insolvent  separate  estate,  is  itself 
solvent,  so  that  what  is  recovered  will  go  towards  the  fund  of  the 
joint  creditors,  for  whom  the  Appellant  is  also  trustee,  for  that  very 
case  is  contemplated  by  Lord  WesBmry  in  Ex  parte  Topping,  Nor 
is  it  an  objection  that  the  joint  creditors  have  had  the  benefit  of 
the  deposit  which  was  in  the  bank  at  the  time  of  the  stoppage ; 
for  as  the  separate  estate  of  a  partner  cannot  prove  against  the 
joint  estate,  no  right  in  the  nature  of  a  set-off  can  arise :  Ex  parte 

(1)  1872.  KoT.  27.  allowed,  the  dividend  of  the  separate 

LoBD  RomLLT,  .M.R.,  after  stating  creditors  of  Sir  B,  Harvey  would  be 

the  facts  of  the  case,  said  that,  without  lessened,  and  the  amount  taken  from 

expressing  an  opinion  as  to  the  case  of  *^*^  dividend  would  be  added  to  the 

i«  farU  Topping,  although  it  sur-  surplus  of  B.  A.  Kerruon's   solvent 

prised  him  when  cited  in  the  argument,  separate  estate,  and  thence  be  paid  over 

he  thooght  that  it  did  not  govern  the  ^^  distribution  amongst  the  joint  cre- 

preaent  case.    This  claim,  if  successful,  ^^^tors  of  the  firm.    It  would  be  con- 

vould  be,  in  fact,  taking  away  from  an  trary  ^  ^}^  rules  in  equity  that  sepa- 

iMolvent  separate  estate  a  sum  to  be  '^^^  creditors  of  one  partner  should  thus 

sdded  to  the  joint  estate,  which  was  l>«nMd«  to  contribute  towards  payment 

quite  a  difierent  matter,  as  weU  as  being  of  the  joint  debts,  and  opposed  to  the 

at  variance  with  the  rule  in  bankruptcy,  principles  on  which  estates  are  admi- 

which  forbttde  proof  by  one  partner  nistered  in  bankruptcy.    Without  re- 

against  his  co-partner's  estate  whilst  Terence  to  cases  the  principle  was  clear 

joint  creditors  remained  unpaid,  a  rule  ^^  ^^  application  must  be  refused, 

^ich  enuKd  for  the  benefit  of  the  (2)  1  D.  J.  &  8.  610. 

separate  creditors  as  well  as  of  the  W  4  Ibid.  551. 

joint  ereditora.     If  this   claim  were  W  IWd.  588. 
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L.JJ.  flams  (1).    The  bond  executed  by  the  parties  expressly  stated 

1872  the  occasion  on  which  it  was  executed,  and  that  B.  A.  Kermon 

Laoit  was  only  a'surety. 

'     HuiL.  [They  also  referred  to  Ex  parte  Kingrion  (2).] 

Lk«t  Sir  B.  BaggaUay,  Q.C.,  and  Mr.  Horton  Smith,  for  the  Plaintiff 

Hill.       in  the  suit  of  Lacey  y.  EUlf  representing  the  separate  creditots  of 

Sir  B.  Harvey f 
Mr.  Souihgate,  Q-C,  and  Mr.  Merewelher,  for  Sir  JS.  Harvey  s 

executor,  and 

Mr.  Ford  North,  for  some  of  the  separate  creditors,  who  had 
obtained  liberty  to  attend  the  proceedings,  were  not  called  on. 
They  referred,  howeyer,  to  Ex  parte  Bass  (3). 

Sib  W.  M.  Jambs,  L. J.  :— 

I  am  of  opinion  that  the  order  of  the  Master  of  the  Bolls  ought 
to  be  affirmed. 

There  is  always  a  great  number  of  nice  and  complicated  ques- 
tions arising  upon  the  rules  in  bankruptcy  as  to  joint  and  sepa- 
rate estates.  The  rules  so  laid  down  are  a  sort  of  rough  code  of 
justice,  because  some  rule  must  be  laid  down  for  the  purpose  of 
keeping  joint  and  separate  estates  distinct,  and  for  paying  the  joint 
and  separate  creditors.  But  that  is  a  mere  artificial  distinctioiL 
There  is  nothing  like  that  known  to  the  common  law,  and  there 
being  those  rules,  a  great  number  of  difficulties  necessarily  occur. 

As  a  general  rule,  a  separate  estate  cannot  proye  against  a  joiit 
estate  and  a  joint  estate  cannot  proye  against  a  separate  estate  till 
the  creditors  of  the  respectiye  estates  sought  to  be  proyed  against 
are  satisfied.  The  joint  estate  cannot  proye  against  the  separate 
estate,  howeyer  much  the  insolyency  of  the  joint  estate  may  be 
attributed  to  the  conduct  of  the  partner  whose  separate  estate  is 
being  administered.  In  Ex  parte  Topping  (4)  the  Court  held  that 
the  rule  as  to  proof  between  the  two  separate  estates  of  the  two 
partners  may,  in  certain  cases,  be  relaxed. 

But  in  the  case  before  us  the  real  contention  is  in  substance  an 

(1)  2  V.  &  B.  210.  (3)  36  L.  J.  (Bkcy.)  39. 

(2)  Law  Rop.  6  Ch.  632.  (4)  4  D.  J.  &  S.  551. 
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effort  on  behalf  of  the  trnstee  of  the  joint  estate  (for  the  Appellant  L.  JJ. 
also  fills  that  character)  to  get  in  from  the  separate  estate  of  Sir  1872 
K  Harvey y  which  is  allied  to  be  insolvent,  in  competition  with  the  lacet 
separate  creditors  of  that  estate,  something  which  is  to  go  into  the  ^^ 
joint  estate  for  the  benefit  of  the  joint  creditors.  And  there  is  — 
this  peculiarity  in  this  case,  that  beyond  all  question  there  never  v, 
was  in  reality  the  relation  of  principal  and  surety  between  the  two 
partners.  The  partnership  received  the  money  of  the  guardians, 
and  the  partnership  owed  the  money  to  them,  and  it  would  be  a 
vioktion  of  every  principle  of  equity  that  the  joint  estate,  whose 
de&ult  has  been  the  origin  of  the  whole  difficulty,  should  get  from 
the  separate  estate  of  one  of  the  partners  something  the  abstrac- 
tion of  which  would  prejudice  that  partner's  separate  creditors, 
and  would  go,  under  the  actual  circumstances  of  the  case,  to 
enlarge  the  assets  of  the  joint  estate,  which  has  already  received 
the  whole  of  the  money. 

Bib  6.  Hellish,  LJ.  : — 

I  am  of  the  same  opinion. 

If  it  had  been  necessary  to  determine  how  far  Ea  parte  Top* 
fing  (1)  should  be  held  to  apply  to  a  case  where  the  separate 
estate  in  respect  of  which  the  proof  is  qought  to  be  made  is 
solvent,  so  that  any  surplus  would  go  to  the  joint  estate,  I  should 
have  liked  to  take  further  time  for  consideration ;  but  it  appears 
to  me  that  it  is  impossible  that  the  proof,  the  rejection  of  which 
is  now  under  appeal,  can  be  allowed  in  a  case  like  this,  where, 
practically,  it  is  the  partnership  which  is  primarily  liable  to  pay 
the  debt  to  the  guardians.  If  all  had  remained  solvent,  and 
those  liabilities  had  been  properly  settled,  the  partnership  which 
had  received  the  £5677  148.  Id.  in  money  would  have  had  to 
repay  it.  Under  the  circumstances  of  this  case  I  think  it  would 
be  unjust  to  allow  a  proof  to  be  made  against  the  separate  estate 
of  Sir  JB.  Harvey  merely  to  increase  the  funds  of  the  joint  estate. 
The  appeal  will  be  dismissed  with  costs. 

Solicitors :  Messrs.  8de  dt  Co.;  Messrs.  LifMaiere  &  Co,; 
Messrs.  Norrisj  AUens,  dt  Carter. 

(1)  4  D.  J.  &  S.  561. 


i>M.  20. 
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L.  JJ.  In  re  GBESHAM  LIFE  ASSUBANCE  SOGIETT. 

1872  .E«jM»rfe  PENNEY. 

Company— Tfiot^/«r  <f  Shares — Power  of  Directors  to  rrftue  to  register  Ttanrfer 
— Bectification  cf  Begister — Insurance  Company, 

The  deed  of  eettlement  of  a  life  insonmoe  company  provided  that  any 
shareholder  should  be  at  liberty  to  transfer  his  shares  to  any  other  person 
who  was  already  a  shareholder,  or  who  should  be  approved  by  the  board  of 
directors,  and  that  no  person  not  being  already  a  shareholder,  or  the  execmor, 
&C.,  of  a  shareholder,  should  be  entitled  to  become  the  transferee  of  any  sbaie 
unless  approved  of  by  the  board : — 

Meld  (reversing  the  decision  of  the  Master  of  the  Bolls),  that  the  diiectoo 
were  not  bound  to  disclose  their  reasons  for  .rejecting  a  transferee,  provided 
they  had  fairly  considered  the  question  at  a  meeting  of  the  board ;  and  that,  in 
the  absence  of  evidence  to  the  contrary,  the  Ck>urt  would  take  for  granted  that 
they  acted  reasonably  and  bond  fide.  But  if  there  is  evidence  to  shew  that 
directors  who  have  such  a  power  have  exercised  it  capriciously  or  unfurly,  the 
Court  has  jurisdiction  to  interfere,  and  this  jurisdiction  may  be  exercised  on 
a  summons  under  the  35th  section  of  the  Companies  Act,  1862. 

BMnson  v.  Chartered  Bank  (1)  distinguished. 

X  HIS  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls. 

The  Oresham  Life  Assurance  Society  was  a  company  registered 
under  the  Joint  Stock  Companies  Act,  1844  (7  &  8  Vict  c.  110), 
and  afterwards  registered  under  the  Companies  Ad,  1862. 

The  17th  clause  of  the  deed  of  settlement  was  as  follows  :— 
^*  That  subject  to  the  provisions  herein  contained,  and  subject  also 
to  the  proyisions  of  the  Joint  Stock  Companies  Act,  so  long  as  the 
company  shall  be  subject  to  the  provisions  of  that  Act,  every  share- 
holder shall  be  at  liberty  to  sell  and  transfer  his  shares  to  any  otber 
person  who  shall  already  be  a  shareholder,  or  who  shall  have  been 
approved  of  as  such  by  the  board  of  directors,  and  that  no  person 
not  already  a  shareholder,  or  the  executors  or  administrators, 
legatee  or  next  of  kin,  of  any  shareholder  shall  be  entitled  to 
become  the  transferee  of  any  share  unless  approved  of  by  the  board ; 
and  that  whilst  any  call  or  instalment,  or  interest  on  any  call  or 
instalment,  shall  be  in  arrear  or  unpaid  upon  or  in  respect  of  any 

(1)  Law  Bep.  1  Eq.  32. 
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share,  the  tsame  shall  not  be  transferable  otherwise  than  hj  opera- 
tion of  law  without  the  special  leave  of  the  board  of  directors ;  and 
any  transfer  of  shares  not  effected  by  operation  of  law  must  be 
according  to  the  fonn  A.  in  the  first  schedule  hereto,  or  to  the  like 
effect** 

On  the  4th  of  May,  1872,  Mr.  J.  B.  Be  Paiva  sold  ten  shares  in 
the  company,  of  which  he  was  the  registered  owner,  to  Mr.  W.  J. 
Penney.  The  shares  were  sold  on  the  Stoek  Exchange  in  the  ordi- 
nary way,  and  the  transfer  was  executed  by  De  Paiva  and  lodged 
for  registration  at  the  company's  office,  but  the  directors,  having 
considered  the  subject  at  a  board  meeting,  refused  to  register  it. 
In  reply  to  a  letter  from  De  PaivOj  the  directors  declined  to  give 
any  reason  for  objecting  to  Penney  as  a  shareholder ;  and  in  an 
affidavit  filed  by  the  secretary  he  stated  that  the  directors  had 
come  to  the  conclusion  at  which  they  had  arrived  **  upon  delibera- 
tion and  after  consideration,  and  with  reference  only  to  the  circum- 
stances of  the  case.** 

De  Paiva  and  Penney  accordingly  joined  in  a  summons,  under  the 
35th  section  of  the  Companies  Ad,  1862,  calling  upon  the  com- 
pany to  rectify  the  register  by  inserting  the  name  of  Penney  in 
place  of  Da  Paiva. 

The  Master  of  the  Eolls  granted  the  application,  and  from  this 
decision  the  company  appealed  (1). 

Hr.  Foclks^  Q^C,  and  Mr.  Loeoeh  WM^  for  the  Appellants : — 

on  the  clause  in  the  deed  of 


L.JJ. 

1872 


The  question  depends  entirely 

(1)  1872.  Nov.  26. 

LoBD  RoHiLLT^  H.B.,  Said  that  the 
vguments  addressed  to  him  on  hehalf  of 
the  company  amounted  to  this,  that 
under  the  17th  claose  in  the  deed  of 
Kttlement  the  directors  were  at  liherty 
to  refuse  to  register  sny  transfer  to  any 
person  not  already  a  shareholder  with- 
out giving  any  reason  for  their  refusal 
Iq  his  opinion  the  real  meaning  of  the 
clause  was,  that  when  a  shareholder  had 
sold  shares  to  any  perscxi  not  already  a 
i>bareholder,  and  the  name  of  the  pur- 
chaser hecame  known  to  the  board,  they 
might  refuse  to  register  it  if  they  had 


any  reasonable  ground  of  objection  to 
the  purchaser ;  and  the  Court  was  the 
judge  whether  the  objection  was  rea- 
sonable. If  they  had  a  reason  for  re- 
fusing to  register  the  transfer  they 
might  refuse,  and  a  slight  reason  might 
do;  but  they  must  give  it.  They 
could  not  refuse  to  roister  without  any 
reason,  out  of  caprice  or  from  fraud. 
The  board  had  given  no  reason  why 
this  transfer  should  not  be  registered, 
and  he  must  take  it  that  it  was  done 
capriciously.  The  application  to  rectify 
the  r^ter  must  be  granted. 
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L.  JJ.       settlement,  by  which  absolate  power  of  approyal  or  disappioval  is 

1872        given  to  the  directors.    There  is  no  obligation  in  them  to  disclose 

jj^       their  reasons.    It  might  expose  them  to  an  action  to  do  so,  and  at 

^^B^     all  events  would,  in  many  cases,  lead  to  serious  inconvenience,    K 

AasuBANOK   any  fraud  or  improper  motives  were  proved,  or  if  the  directors  had 

Ez  parte     ^^^^^  ^  Consider  the  subject,  the  case  would  be  different,  but 

Piquet,     no  such  case  is  made  here,  and  it  is  proved  that  the  resolution 

was  taken  after  deliberation :  Barffote  v.  Shortridge  (1) ;  Walkers 

Case  (2) ;  Bermingham  v.  Sheridan  (3). 

This  is  not  a  case  which  can  be  determined  under  the  35tli 
section  of  the  Companies  Act,  the  applicants  ought  to  have  filed 
a  bill :  Simpson's  Case  (4) ;  Ward  and  Henry's  Case  (5). 


[Sir  W.  M.  James,  L.  J. : — We  both  think  that  we  have  full  juris- 
diction to  decide  the  case  under  the  85th  section  of  the  Companiet 
Act,  1862,  subject  to  the  discretion  which  the  Court  has  to  direct  a 
bill  to  be  filed  if  it  should  think  it  desirable.] 


Mr.  Bomer  (Mr.  Southffote,  Q.C.,  with  him),  for  the  Bespon- 
dents  :— 

The  directors  have  no  power  to  refuse  to  register  a  transfer 
without  assigning  a  cause.  If  they  refuse  to  give  their  reason,  it 
must  be  assumed  that  they  have  none,  and  that  they  are  acting 
capriciously,  if  not  fraudulently.  We  have  filed  an  afSdavit  that 
Mr.  Pennei/  is  in  all  respects  a  fit  and  proper  person  to  be  a  share- 
holder, and  as  the  directors  have  not  cross-examined  the  witness 
nor  replied  to  the  affidavit,  it  must  be  taken  to  be  true.  This  is 
not  an  ordinary  partnership,  but  a  joint  stock  company,  and  the 
Court  will,  therefore,  construe  its  rules  favourably  so  as  to  facili- 
tate the  transfer  of  shares :  Weston's  Case  (6) ;  Poole  v.  Mid- 
dieton  (7)  ;  Bdbinson  v.  Chartered  Bank  (8)  ;  Pinkett  v.  WrigU{9) ; 
SUe  V.  Intemaiumal  Bank  (10) ;  Tafi  v.  Harrison  (11). 


(1)  5  H.  L.  0.  297. 

(2)  Law  Rep.  2  Eq.  554. 

(3)  83  Beav.  660. 

(4)  Law  Rep.  9  Eq.  91. 

(5)  Ibid.  2  Ch.  431. 


(11)  10  Hare,  489. 


(6)  Law  Rep.  4  Ch.  20. 

(7)  29  Beav.  646. 

(8)  Law  Rep.  1  Eq.  32. 

(9)  2  Hare,  133. 
(10)17L.T.(N.S.)425. 
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Sm  W.  M.  James,  UT.  : — 

In  this  case  I  feel  compelled  to  come  to  a  different  conclusion 
from  that  of  the  Master  of  the  Bolls.  The  clause  in  the  deed 
of  settlement  appears  to  me  very  dear,  which  provides  that  no 
transfer  shall  be  made  to  any  person  outside  the  company  unless 
that  person  shall  be  approTed  of  by  the  board  of  directors.  No  doubt 
the  directors  are  in  a  fiduciary  position  both  towards  the  company 
and  towards  every  shareholder  in  it.  It  is  very  easy  to  conceive 
cases  such  as  those  cases  to  which  we  have  been  referred,  in  which 
this  Court  would  interfere  with  any  violation  of  the  fiduciary  duty 
so  reposed  in  the  directors.  But  in  order  to  interfere  upon  that 
ground  it  must  be  made  out  that  the  directors  have  been  acting 
from  some  improper  motive,  or  arbitrarily  and  capriciously.  That 
must  be  alleged  and  proved,  and  the  person  who  has  a  right  to 
allege  and  prove  it  is  the  shareholder  who  seeks  to  be  removed 
from  the  list  of  shareholders  and  to  substitute  another  person  for 
himsel£  Therefore,  if  a  case  had  been  made  out  such  as  was 
made  in  one  of  the  cases  cited,  where  a  man  attempted  to  transfer 
his  shares,  and  a  demand  had  been  made  upon  him  for  the  pay- 
ment of  a  debt  which  they  had  no  right  to  make  a  condition 
precedent  to  such  transfer ;  or  if  the  directors  had  said  to  a  share- 
holder, ''  We  will  not  allow  you  to  transfer  your  shares  unless  you 
give  us  each  a  present  of  £10,"  this  Court  would  have  jurisdiction 
to  deal  with  it  as  a  corrupt  breach  of  trust;  but  if  there  is  no  such 
coirupt  or  arbitrary  conduct  as  between  the  directors  and  the 
penon  who  is  seeking  to  transfer  his  shares,  it  does  not  appear  to 
me  that  this  Court  has  any  jurisdiction  whatever  to  sit  as  a  Court 
of  Appeal  from  the  deliberate  decision  of  the  board  of  directors,  to 
whom,  by  the  constitution  of  the  company,  the  question  of  deter- 
mining the  eligibility  or  non-eligibility  of  new  members  is  com- 
mitted. If  the  directora  had  been  minded,  and  the  Court  was 
satisfied  that  they  were  minded,  whether  they  expressed  it  or  not, 
positively  to  prevent  a  shareholder  from  parting  with  his  shares, 
unless  upon  complying  with  some  condition  which  they  chose 
to  impose^  the  Court  would  probably,  in  exercise  of  its  duty  as 
between  the  cestui  que  trust  and  the  trustees,  interfere  to  redress 
the  misdiief,  either  by  compelling  the  transfer  or  giving  damages, 
or  in  some  mode  or  other  to  redress  the  mischief  which  the 

Vou  Vm.  2  0  1 


L.  JJ. 
1S72 


In  re 

Gbssham 

LiFB 

Amurahcb 
Society. 

ExpofU 

PfiNNET. 


450 


CHANCEBY  APPEALS. 


L.JJ. 

1872 


In  re 

Gbbbham 

Life 

AflBTBANCE 

Society. 

Ex  parte 
Pbnket. 


shareholder  would  have  had  a  just  right  to  complain  ( 
if  it  is  said  that  wherever  any  shareholder  has  prop 
transfer  his  shares  to  some  new  member,  the  Court  has 
to  say  to  the  directors,  "  We  will  presume  that  your 
are  arbitrary  and  capricious,  or  that  your  conduct  is 
unless  you  choose  to  tell  us  what  your  reasons  were,  and 
those  reasons  to  our  decision,"  it  would  appear  to  me 
altering  the  whole  constitution  of  the  company  as  proT 
the  articles.  I  cannot  conceive  that  any  director  would 
to  accept  office,  or  exercise  the  power  entrusted  to 
he  were  liable  to  be  called  upon  to  say  what  the  pc 
reasons  were  or  the  particular  motive  was  which  inflnem 
in  coming  to  the  conclusion  that  any  person  was  not  eligi 
shareholder.  I  think,  therefore,  that  these  directors  w 
advised  in  not  subjecting  themselves  to  be  cross-examii 
interrogated  as  to  what  particular  reasons  they  might  1 
personally  objecting  to  this  gentleman,  and  in  confininj 
selves  to  saying,  by  their  secretary,  that  the  question  was  d 
at  a  board  of  the  directors,  that  the  propriety  of  the  tra 
the  particular  transferee  was  the  subject-matter  for  discuss 
having  taken  that  into  their  consideration,  they  had  arrive 
conclusion  to  which  they  had  arrived.  This  conclusion,  oi 
in  the  absence  of  any  suggestion  to  the  contrary,  or  of  any  ( 
to  the  contrary,  we  must  take  to  be  a  hondfide  conclusion 
part  that^  for  some  reason  or  other  connected  with  the  inti 
the  company,  they  did  not  think  it  fit  to  recognise  that^ge: 
as  a  transferee.  That  gentleman  was  not  then  and  is  no 
ihe  present  moment  in  any  relation  of  cestui  que  trust 
them,  and  therefore  he  has  no  right  to  complain,  and  tb 
feror  has  no  right  to  complain  unless  he  can  induce  us  to 
that  he  could  not  find  some  other  purchaser  for  those  share 
among  the  shareholders  or  outside  the  company,'more  agre 
the  directors,  and  who  would  give  the  same  price.  I  am  of 
that  we  cannot  sit  as  a  Court  of  Appeal  from  the  conclusioi 
the  directors  have  arrived  at  if  we  are  satisfied  that  the  d 
have  done  that  which  alone  they  could  be  compelled  I 
damns  to  do,  to  take  the  matter  into  their  considerati( 
appears  that  they  have  taken  the  matter  into  their  oonsid 
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and  there  is  nothing  to  shew  that  they  have  acted  otherwise  than 
koestly  and  fairly.  I  am  of  opinion,  therefore,  that  the  order  of 
the  Master  of  the  Bolls  ought  to  be  discharged. 

Sib  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.    It  is  qnite  clear  that  if  this  question 
were  raised  in  a  Court  of  Law  the  Court  could  not  compel  the 
i^listration  of  the  applicant^  because  that  which  is  made  by  the 
articles  a  condition  precedent  to  his  becoming  a  shareholder  never 
has  been  performed,  namely,  his  approval  by  the  directors ;  but  if 
the  directors  had  refused  to  take  the  matter  into  their  considera- 
tion a  Court  of  Law  would,  by  mandamus,  have  compelled  the 
directors  to  take  it  into  their  consideration,  but  unquestiouably  it 
coold  not  have  compelled  them  to  approve  him.    I  admit  that  the 
qnestioD,  to  a  certain  extent^  is  di£ferent  in  a  Court  of  Equity.    It 
has  been  held,  under  the  35th  section  of  the  Comjumtea  Ad,  that 
the  Court  may  enter  into  equitable  considerations,  and  I  am  dis- 
posed to  think,  although  it  is  not  necessary  distinctly  to  decide  it 
in  this  case,  that  if  it  were  made  out  that  the  directors  were  com- 
mitting a  breach  of  trust  towards  any  one  of  their  shareholders  in 
lefnsiDg  to  allow  him  to  transfer  his  shares  for  a  purely  arbitrary 
reason,  that  might  be  a  ground  why  the  Court  should  interfere. 
Bat,  on  the  other  hand,  this  being  an  insurance  company,  it  is 
qnite  obvious  that  it  may  be  a  matter  of  very  great  importance  to 
the  company  that  they  should  have  a  substantial  body  of  share- 
holders.    The  very  existence  and  credit  of  the  company  may  de- 
pend upon  that,  and  in  order  to  procure  that  by  the  deed  of  settle- 
ment the  directors  are  invested  with  an  absolute  power  to  reject  any 
tnmsfeiee.    Then  it  is  said  that  they  ought  not  to  have  objected 
arbitrarily,  to  which  I  agree.    But  it  is  further  contended  that  in 
Older  to  secure  the  existing  shareholder  against  being  deprived  of 
the  right  to  sell  his  shares,  the  directors  are  bound  to  give  their 
reason  why  they  reject  the  transferee^  and  if  they  reject  him 
without  giving  a  reason  that  is  a  ground  from  which  the  Court 
ODght  to  infer  that  they  were  acting  arbitrarily.    I  cannot  agree 
with  that.  It  appears  to  me  that  it  is  very  important  that  directors 
should  be  able  to  exercise  the  power  in  a  perfectly  uncontrollable 
manner  for  the  benefit  of  the  shareholders ;  but  it  is  impossible 
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L.JJ.  shareholder  would  have  had  a  just  right  to  complain  ol  But 
1872  if  it  18  said  that  wherever  any  shareholder  has  proposed  to 
j^  transfer  his  shares  to  some  new  member,  the  Court  has  a  right 
^L^*'  to  say  to  the  directors,  **  We  will  presume  that  your  motiYes 
^^nuBANCB  are  arbitrary  and  capricious,  or  that  your  conduct  is  coxrupt, 
Ex  varte  ^^^^  7^^  choose  to  tell  us  what  your  reasons  were,  and  submit 
Pbnket.  those  reasons  to  our  decision,"  it  would  appear  to  me  entirely 
altering  the  whole  constitution  of  the  company  as  provided  bj 
the  articles.  I  cannot  conceive  that  any  director  would  choose 
to  accept  office,  or  exercise  the  power  entrusted  to  him,  if 
he  were  bable  to  be  called  upon  to  say  what  the  particalar 
reasons  were  or  the  particular  motive  was  which  influenced  him 
in  coming  to  the  conclusion  that  any  person  was  not  eligible  as  a 
shareholder.  I  think,  therefore,  that  these  directors  were  wdl 
advised  in  not  subjecting  themselves  to  be  cross-examined  and 
interrogated  as  to  what  particular  reasons  they  might  have  for 
personally  objecting  to  this  gentleman,  and  in  confining  them- 
selves to  saying,  by  their  secretary,  that  the  question  was  discussed 
at  a  board  of  the  directors,  that  the  propriety  of  the  transfer  to 
the  particular  transferee  was  the  subject-matter  for  discussion,  and 
having  taken  that  into  their  consideration,  they  had  arrived  at  the 
conclusion  to  which  they  had  arrived.  This  conclusion,  of  cooise, 
in  the  absence  of  any  suggestion  to  the  contrary,  or  of  any  evidence 
to  the  contrary,  we  must  take  to  be  a  lon&fide  conclusion  on  their 
part  that,  for  some  reason  or  other  connected  with  the  interests  of 
the  company,  they  did  not  think  it  fit  to  recognise  that^gentlemaa 
as  a  transferee.  That  gentleman  was  not  then  and  is  not  up  to 
ihB  present  moment  in  any  relation  of  cestui  que  tnut  towards 
them,  and  therefore  he  has  no  right  to  complain,  and  the  trans- 
feror has  no  right  to  complain  unless  he  can  induce  us  to  belieTO 
that  he  could  not  find  some  other  purchaser  for  those  shares,  either 
among  the  shareholders  or  outside  the  company,  more  agreeable  to 
the  directors,  and  who  would  give  the  same  price.  I  am  of  opinion 
that  we  cannot  sit  as  a  Court  of  Appeal  from  the  conclusion  which 
the  directors  have  arrived  at  if  we  are  satisfied  that  the  directon 
have  done  that  which  alone  they  could  be  compelled  by  man- 
damus to  do,  to  take  the  matter  into  their  consideration.  It 
appears  that  they  have  taken  the  matter  into  their  consideration, 
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and  there  is  Boihmg  to  shew  that  they  have  acted  otherwise  than 
konestly  and  fairly.  I  am  of  opinion,  therefore^  that  the  order  of 
the  Master  of  the  Bolls  ought  to  be  discharged. 

Sib  G.  Meixibh,  LJ.  : — 

I  am  of  the  same  opinion.  It  is  qnite  clear  that  if  this  question 
were  raised  in  a  C!onrt  of  Law  the  Court  could  not  compel  the 
legistration  of  the  applicant^  because  that  which  is  made  by  the 
articles  a  condition  precedent  to  his  becoming  a  shareholder  never 
has  heea  performed,  namely,  his  approval  by  the  directors ;  but  if 
the  directors  had  refused  to  take  the  matter  into  their  considera- 
tion a  Court  of  Law  would,  by  mandamus,  have  compelled  the 
directors  to  take  it  into  their  consideration,  but  unquestionably  it 
coold  not  have  compelled  them  to  approve  him.  I  admit  that  the 
questifHi,  to  a  certain  extend  is  di£ferent  in  a  Court  of  Equity.  It 
has  been  held,  under  the  85th  section  of  the  Campantei  Act,  that 
the  Court  may  enter  into  equitable  considerations,  and  I  am  dis- 
posed to  think,  although  it  is  not  necessary  distinctly  to  decide  it 
in  this  case,  that  if  it  were  made  out  that  the  directors  were  com- 
mitimg  a  beach  of  trust  towards  any  one  of  their  shareholders  in 
refiising  to  allow  him  to  transfer  his  shares  for  a  purely  arbitrary 
reason,  that  might  be  a  ground  why  the  Court  should  interfere. 
But,  on  the  other  hand,  this  being  an  insurance  company,  it  is 
quite  obvious  that  it  may  be  a  matter  of  very  great  importance  to 
the  company  that  they  should  have  a  substantial  body  of  share- 
holdeni  The  very  existence  and  credit  of  the  company  may  de- 
pend upon  that,  and  in  order  to  procure  that  by  the  deed  of  settle- 
ment the  directors  are  invested  with  an  absolute  power  to  reject  any 
tnmsferee.  Then  it  is  said  that  they  ought  not  to  have  objected 
tthitrarily,  to  which  I  agree.  But  it  is  further  contended  that  in 
Older  to  secure  the  existing  ahaidiolder  against  being  deprived  of 
the  right  to  sell  his  shares,  the  directors  are  bound  to  give  their 
letson  why  they  reject  the  transferee^  and  if  they  reject  him 
without  giving  a  reason  that  is  a  ground  from  which  the  Court 
00^  to  infer  that  they  were  acting  arbitrarily.  I  cannot  agree 
vith  that  It  appears  to  me  that  it  is  very  important  that  directcns 
should  be  able  to  exercise  the  power  in  a  perfectly  uncontrollable 
maimer  for  the  benefit  of  the  shareholders;  but  it  is  impossible 
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L.  JJ.  that  they  could  fairly  and  properly  exercise  it  if  they  were  com- 
1872  pelled  to  give  the  reason  why  they  rejected  a  particalar  indivi- 
In  f.^  dual.  Take  the  most  ordinary  reason  why  they  are  entitled 
^Sora^^  to  reject  him,  viz.,  that  they  believe  him  to  be  in  a  state  of 
AssuBAKca  insolvency  or  that  they  could  not  discover  what  his  pecnniaiy 
Kx  parte  l>^sition  was.  Are  they  to  state  that  as  their  reason  for  doing 
80?»  Is  it  to  be  said  that  they  are  bound  to  admit  anybody 
as  a  shareholder,  whatever  doubts  they  may  have  as  to  whether 
he  is  insolvent  or  not,  or  whether  he  is  pecuniarily  able  or  not 
to  pay  the  calls  ?  Are  they  to  be  prevented  from  rejecting  a 
person  on  that  ground  unless  they  openly  say  so  and  inform  him 
that  that  is  the  ground  upon  which  they  reject  him  ?  It  is  per- 
fectly obvious  that  directors  would  never  like  to  exercise  their 
power  if  they  were  liable  to  be  called  upon  to  exercise  it  under 
those  conditions,  because,  of  course,  the  shareholder  would  imme- 
diately challenge  their  decision,  he  would  make  an  application  to 
a  Court  of  Equity  to  have  the  matter  tried,  and  they  would  at 
once  be  involved  in  a  considerable  litigation.  Or  they  might  be 
reluctant  to  run  the  risk  of  publishing  their  opinion  as  to  the  sol- 
vency of  a  person  for  fear  of  bringing  on  his  bankruptcy,  whereas 
if  nothing  was  said  he  might  be  able  to  get  through  his  difficulties 
in  a  perfectly  solvent  condition*  So  also  if  the  objection  involved 
something  against  the  man's  character,  if  they  were  to  be  obliged  to 
tell  it,  of  course  the  matter  would  be  instantly  challenged.  Actions 
might  be  brought,  and  the  directors  might  be  examined  and  cross- 
examined  as  to  what  the  grounds  for  their  imputation  were.  I 
am,  therefore,  of  opinion  that  in  order  to  preserve  to  the  company 
the  right  which  is  given  by  the  articles  a  shareholder  is  not  to  be 
put  upon  the  register  if  the  board  of  directors  do  not  assent  to  him, 
and  it  is  absolutely  necessary  that  they  should  not  be  bound  to  gire 
their  reasons,  although  I  perfectly  agree  that  if  it  can  be  shewn 
aflftrmatively  that  they  are  exercising  their  power  capriciously  and 
wantonly,  that  may  be  ground  for  the  Court  interfering.  In  my 
opinion  we  are  not  at  all  overruling  any  case  that  has  been  decided 
heretofore.  The  case  most  relied  on  as  most  nearly  touching  the 
question  ia  Bdbinson  v.  Chartered  Bank  (1).  That  was  decided 
on  demurrer,  and,  moreover,  there  was  in  that  case  direct  and 
(1)  Law  Rep.  1  Eq.  32. 
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poaitiTe  eYidence  that  the  directois  were  refusing  to  allow  Mr. 
Rabimmm  to  assign  his  shares  at  all  to  anybody.  I  quite  agree  that 
tfa»  would  be  a  breach  of  trust  towards  the  shareholders.  They  have 
no  li^ht  to  say,  "  We  will  force  a  particular  shareholder  to  con- 
tinue a  shareholder,  and  we  will  not  allow  him  to  transfer  his  shares 
at  alL*  That  woold  be  an  abase  of  their  power.  In  the  same 
way  it  would  be  an  abose  of  this  power  to  object^  on  any  ground 
not  applying  perscmally  to  the  transferee,  to  say,  for  instance, 
that  a  particular  shareholder  should  not  transfer  his  shares  till  he 
had  giren  security  for  the  calls.  Those  would  be  plain  cases  of 
abuse,  and  I  do  not  find  any  single  case  where  it  has  been  held 
that  the  directors,  under  a  power  like  this,  are  bound  to  communi* 
Gate  the  reasons  for  whidi  they  reject  the  intended  shareholder. 

Solidtar  for  the  Appellants :  Mr.  T.  EL  Devonthire. 
Solicitors  for  the  Bespondents:    Messrs.  Mackenzie,  Trinder, 
dtCo. 
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aiidL.^'.M.  YATES  V.  UNIVERSITY  COLLEGE,  LONDON. 

1873  [1861    Y.    16.] 


March,  17.      Win^Construdion  — Condition  rendered  impossible  hy    Testatot^^ Bequest  to 
found  a  Frqfessorship  according  to  certain  Huks. 

A  testator  gave  certain  personal  estate  to  a  college  for  founding  a  profcs- 
sorsliip  of  archieology,  for  tlie  regulation  of  which  professorehip  he  purposed 
preparing  a  code  of  rules  and  regulations';  and  he  directed  that  his  executors 
should,  as  soon  as  they  conveniently  could  after  his  death,  oommunicate  the 
bequest,  together  with  a  copy  of  the  mles  and  regulations,  to  the  college, 
and  that,  within  twelve  months  after  the  bequest  had  been  so  communi- 
cated to  them,  the  college  should  signify  their  acceptance  of  the  rules  and 
regulations ;  and  in  case  the  college  should  decline  to  accept  them,  the  bequest 
should  be  void,  and  the  property  should  sink  into  his  residuary  estate. 

The  testator  died  without  preparing  any  rules  and  regulations  for  the  pro- 
fessorship : — 

Eeld  (reversing  the  decision  of  Bacon,  V.C.),  first,  that  the  reference  to 
the  proposed  rules  could  not  be  read  as  a  description  of  the  professorehip 
intended  to  be  founded,  but  merely  as  a  condition  attached  to  the  bequest ; 
and,  secondly,  that  as  the  condition  had  become  impossible  by  the  act  of  the 
testator,  the  bequest  took  effect  absolutelv. 

1  HIS  was  an  appeal  from  a  decision  of  Vice-Chancellor  Bacon. 

James  Yates,  late  of  Lauderdale  House,  Eighgaie,  by  his  will, 
dated  the  24th  of  February,  1864  (amongst  other  things),  be- 
qaeathed  as  follows : — 

**  I  give  and  bequeath  all  dividends,  income,  and  annual  produce 
of  a  sum  of  £3980  Consolidated  Stock  of  the  London  and  North 
Western  BaUway  Compa/ny,  now  held  by  me,  and  all  other  the 
stocks,  shares,  and  debentures  of  and  in  the  said  company  which  I 
may  be  possessed  of  or  entitled  to  at  the  time  of  my  decease  unto 
my  said  wife,  if  she  shall  survive  me,  during  her  life,  subject  never- 
theless to  the  payment  by  my  said  wife,  out  of  the  said  dividends 
and  annual  income,  to  John  Morris,  Esq.,  Professor  of  Mineralogy 
and  Geology  at  University  College,  London  (if  he  shall  survive  me), 
during  the  joint  lives  of  him  and  my  said  wife,  of  the  yearly  sum  of 
£25.  And  from  and  immediately  after  the  decease  of  my  said 
wife  I  give  and  bequeath  the  said  stock,  shares,  and  debentures  of 
and  in  the  said  London  and  North  Western  Bailway  Company  to 
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Umiverdfy  College^  London^  upon  trust  to  pay  the  annual  income     ^L.  a 

thereof  to  the  Professor  of  Mineralc^y  and  Geology  for  the  time 

being  of  that  college,  as  an  endowment  of  the  said  professorship. 

And  I   giro  and  bequeath  the  dividends^  interest,  and  annual      ^^^ 

mcome  of  the  sum  of  £5500  Consolidated  Stock  of  the  NorOk  Lon-  ^^^^!^ 

ion  BaQway  Comjpany  (formerly  called  the  East  and  Wed  India     Lovdov! 

Loda  and  Birwingkam  Junction  BaUway  Company),  and  also  the 

ninety  new  shares  of  £10  each  in  the  same  company,  .£5  whereof 

ptf  share  has  been  paid  up,  and  also  the  fifty  preference  shares  of 

£20  eadi  in  the  same  company,  to  which  stock  or  shares  I  am  now 

entitled;  and  all  other  the  stock,  shares,  and  debentures  of  and  in 

tite  same  omnpany,  which  I  may  be  possessed  of  or  entitled  to  at 

the  time  of  my  decease,  unto  my  said  wife  daring  her  liib ;  and 

ixoai  and  immediately  after  her  decease,  then  I  giye  and  bequeath 

the  same  stock  and  shares,  and  the  diTidends,  interest,  and  annual 

income  tk«ec^  unto  the  said  JJnivenUy  CcHeffe,  London,  for  the 

purpoae  of  fiNmding  in  it  a  new  professorship  of  ardusology,  for 

:Le  rcgulaiion  of  which  professorship  I  purpose  pr^axii^  a  code  of 

mles  and  r^:ulati<xis  which  I  intend  to  authenticate  under  my 

L^i^i.    And  I  hoeby  expreaaly  declare  my  will  and  mind  to  be, 

rLiX  as  soon  as  coiiTeniently  maybe  after  my  decease  my  ezecuton 

sh^U  fommunirate  to  the  said  Univeniiy  CoUege  the  f^eX  ol  my 

&iki  last  mentioned  bequest  to  the  said  college,  and  a  copy  of  the 

s^i  rules  and  rtyilatkms;  and  the  said  Umrerniy  CcUege  shall, 

mlthintwelTe  calendar  montlui  next  after  the  fact  of  the  said  bequest 

i^uU  hare  been  communicated  by  my  said  executon  as  aforesaid, 

si^^sifT  by  writing,  under  the  hand  of  tLeir  fHeaidenty  tieasorer,  or 

»^J«tarTy  their  aeceptance  cf  the  said  rulea  for  the  tutore  legu- 

I:A:ioQ  of  the  said  pco&agorship.   And  I  further  declare  tittt,  if  the 

sud  VniwenHy  Cdkge  sLJl  decline  or  refusd  to  accept  the  same 

?^^  for  the  ieguIati<»L  of  the  said  profeaKraiiip^  or  shall  not, 

vnhm  the  said  ^paee  of  tvelre  ralpfriar  mouthy  aizci^  to  my  ese- 

r^tOB^  in  mannrr  a&TEsaid,  their  aocept^zice  oi  tL*;  ame,  iL^en  I 

ceeJate  that  the  said  beqwieat  of  the  sail  Aa^  Ku&tcs^  and  decen- 

toe^  and  evenr  odier  legacy  asd  beqaeat  L^rein  or  in  az^y  eoiia± 

haelD  mntafftfi  in  £kTocr  cf  t2ie  Skki  Uniseniity  CdU-j-i^  sLi^  be 

yLqUt  nnll  aad  TOtd,  acii  iz^  aiiri  tfi>;k  aaii  sLftres,  xiA  all  ocj-^er 

r  by  aikT  ead^ril  hereto,  Lt  oce  is.^eL<ied  Lx  tut 
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L.  0.       said  Univemiy  OoBege,  shall  sink  into  and  fonn  part  of  my  residoary 
*"    '*    '    '  estate.    And  I  give  to  the  said  UniversUy  (Mege  (but  subject 

to  the  conditions  aforesaid)  all  my  books  on  mineralogy  and 

^^■"^      geology,  and  also  my  mineralogical  and  geological  specimens,  to  be 

University   arranged  and  preserved    by  the  professor  of  mineralogy  and 

LuNDoy.     geology,  and  employed   by  him  as  he  shall  see  occasion  at  his 

""        lectures,  or  by  any  other  professoror  lecturer  in  the  same  college 
who  may  require  the  use  of  them.    I  give  to  the  said  TJnivemiy 
College  all  my  casts  of  antique  coins,  statues,  and  all  other  anti- 
quities in  my  possession  at  the  time  of  my  decease,  to  be  arranged 
and  preserved  by  the  aforesaid  professor  of  archaeology,  and  em- 
ployed by  him  as  he  shall  see  occasion  at  his  lectures,  or  by  any 
other  professor  or  lecturer  in  the  same  college  who  may  require  the 
use  of  the  same.    I  also  give  to  the  said  Universify  OoHege  all  my 
books,  maps,  plates,  and  drawings,  being  illustrations  of  Greek  and 
Boman  antiquities ;  and  it  is  my  wish  that  the  same  shall  be  added 
to  the  library  of  that  college,  more  especially  for  the  use  of  the 
said  professor  of  archaeology  and  the  benefit  of  his  pupils.  And  I 
also  give  to  my  great-nephew  Senry  Yates  Thompson,  if  living  at 
my  death,  but  if  he  be  not  then  living,  then  to  such  person  as,  if 
there  be  no  females  living  at  my  decease,  would  be  my  heir-at-law, 
my  share  in  the  same  college,  with  the  intent  that  the  same  share 
shall  always  be  held  and  enjoyed  by  my  heir-at-law  for  the  time 
being,  so  that  he  may  have  means  of  knowing  whether  my  various 
bequests  in  favour  of  the  college,  and  the  two  aforesaid  professor- 
ships, are  applied  and  maintained  as  I  have  endeavoured  to 
prescribe  and  appoint^'    The  testator  directed  that  his  charitable 
legacies  should  be  paid  out  of  his  pure  personal  estate,  and  that  all 
legacy  duty  should  be  paid  out  of  his  residuary  personal  estate. 
He  then  bequeathed  his  residuary  personal  estate  to  his  wife 
absolutely,  and  appointed  her  and  two  other  petsons  (one  of  wboin 
had  declined  to  prove  and  refused  to  act)  his  executors. 
The  testator  died  on  the  1st  of  May,  1871. 
The  bill  was  filed  on  the  21st  of  December,  1871,  by  the 
widow,  Dorothea  Yates,  against  the  college,  and  the  other  acting 
executor,  alleging  that  the  testator  did  not  at  any  time  before  m^ 
death  prepare  any  code  of  rules  and  regulations  for  the  ne^ 
professorship  of  archaeology  in  his  will,  which  were  authenticated 
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under  his  hand,  anil  praying  for  a  declaration  that,  in  the  events 
^hich  had  happened,  the  bequests  of  the  railway  stocks,  shares, 
and  debentures,  and  every  other  legacy  and  bequest  contained 
in  the  will  in  favour  of  the  college,  were  wholly  null  and  void ;  that 
such  stocks,  shares,  and  debentures,  and  other  legacies  and  bequests, 
formed  part  of  the  residuary  estate  of  the  testator ;  and  that  the 
Plainti£F  was  absolutely  entitled  to  the  same  as  residuary  legatee. 
The  Vioe-Chancellor  held  that  the  gifts  to  the  college  failed,  and 
that  the  property  passed  to  the  residuary  legatee  (1).  The  college 
appealed  from  this  decision. 

a)  1872.  Dec  2. 
Sib  Jaxbs  Baoon,  V.C.  :— 

This  case  has  been  argued  very  fully 
and  elaborately^  and  yery  satis&c- 
twrily,  because  I  believe  every  case  of 
any  importance  that  bears  upon  the 
<\uestion  of  conditional  gifts  in  wills, 
and  npon  the  perfonnance  of  such 
coaditions,  has  been  referred  to.  But 
After  ally  none  of  the  authorities  have 
much  bearing  upon  the  question. 

The  really  important  consideration 
isi  what  18  the  constraction  of  this 

will,  because  it  is  upon  that^  and  upon 

that  alone,  that  the  judgment  of  the 

'Court  can  b^  founded ;  and  without 

looking  to  circumstances  extraneous  to 

the  willy  l)ut  reading  only  the  will  as 

it  stands,  I    find  that  a  gentleman, 

being  in  some  way  connected  with  or 

attached  to  UniverBihf  CoUege^mtBndnj 

at  the  time   he  pens  his   will,    to 

confer  a  benefit  on  the  college.    But  it 

i»  \ipon  two  conditions,  one  of  which 

^  been  vejy  little  adverted  to  in  the 
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coone  of  the  argument  The  first 
»nd  most  important  condition  is :  **  If 
I  shall  draw  up  rules  and  regulations, 
then  it  will  bo  known  what  is  to 
hecome  of  my  legacies."  The  other 
condition  is  the  acceptance  of  those 
niles  and  regulations  by  the  college. 
And  that  makes  the  great  distinction 
^twecn  the  case  now  before  the  Court 
and  those  cases  where  conditions  have 
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been  imposed,  the  performance  of 
which  is  rendered  impossible  by  ac- 
cidental oircumstanoes,  or  the  act  of 
the  testator  himself. 

With  that  preface,  and  seemg  that 
the  object,  and  I  think  the  sole  motive, 
of  the  testator  was,  that  the  professor- 
ships— or  one  of  them,  if  they  are  only 
branches  of  the  same — should  be  im- 
proved, and  that  a  totally  new  pro- 
fessorship of  arclueology  should  be 
established  in  the  college,  and  that  it 
should  be  done  according  to  his  scheme 
and  will,  and  in  no  other  way,  we  find 
that  he  makes  this  dLsposition : — [His 
Honour  then  read  the  bequests,  as  stated 
above,  and  continued : — ']  Is  it  possi- 
ble to  doubt  that  his  object  was 
that  the  professorship  of  archieology 
should  be  conducted  according  to 
schemes  and  rules  he  should  prepare? 
and,  if  he  died,  as  he  did,  without 
preparing  any  such  rules,  how  is  it 
possible  that  any  effect  can  be  given  to 
the  gift?  Univertity  College  is  to 
hold  this  legacy  upon  trust.  For 
what?  Upon  the  trusts  which  ho 
shall  declare  by  rules  and  regulations 
which  he  intends  to  prepare.  He 
directs  that  the  fact  of  the  bequest 
shall  be  communicated  to  the  college, 
and  a  copy  of  the  rules  and  regulations, 
and  he  'proceeds:  "The  Univertity 
CoRege  shall,  within  twelve  calendar 
months  next  after  the  fact  of  the  said 
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Mr.  Amphlett,  Q.C.,  and  Mr.  Cczens-Hardy^  for  the  Appellants, 
were  stopped  by  the  Court  (1). 

Mr.  Kay,  Q.C.,  and  Mr.  EdUett,  for  the  Bespondent : —  , 

The  making  of  the  rules  by  the  testator  and  their  acceptance 
by  the  college  constitute  a  condition  precedent  to  the  gift  taking 
effect  There  is  nothing  illegal  or  unusual  in  the  condition,  nor 
was  its  performance  impossible  at  the  time  when  the  will  iras 
made.  It  has  only  become  impossible  by  the  testator's  own  act. 
Therefore  the  gift  cannot  take  effect :  Johnson  v.  Castle  (2);  Gary 


bequest  shall  have  been  so  communi- 
cated by  my  said  executors,  as  afore- 
said, signifying  by  writing  under  the 
hand  of  their  president,  treasurer,  or 
secretary,  their  acceptance  of  the  said 
rules  for  the  future  regulation  of  the 
said  professorship."  When  I  am  asked 
to  consider  what  the  sole  motive  of  the 
testator  was,  I  answer — No  doubt  that  his 
sole  motive  in  augmenting  the  stipends 
of  the  professorship  of  mineralogy  and 
geology,  and  his  sole  motive  in  giving 
these  legacies  to  found  a  professorship 
of  archaeology,  was  that  it  should  be, 
not  as  the  college  might  wish,  not 
as  they,  in  their  judgment,  might  pre- 
scribe in  rules  and  regulations,  but 
that  it  should  be  on  his  scheme,  and 
unless  that  could  be  carried  into  effect, 
he  meant  to  make  no  gift  at  all. 
What  he  provides  afterwards  shews 
that  to  be  his  plain  intention  and 
motive,  for  he  says,  making  himself 
the  arbiter  of  the  rules  and  regu- 
lations, that  if  the  college  would  net 
take  it  as  he  prescribed  it  to  them, 
they  should  not  have  that  nor  any 
thing  else  under  his  will. 

The  question  seems  to  be  a  mere 
question  of  construction  ;  and  if  the 
construction  which  I  put  on  the  will 
is  the  right  one,  I  believe  it  is  free 


from  all  the  difficulties  whidi  may  be 
said  to  arise  from  any  of  the  cases 
referred  to,  or  the  rules  to  be  found  in 
the  text  books. 

Without  doing  violence  to  the  w<»ds 
and  meaning  of  the  testator,  it  seems 
to  me  impossible  to  say  that  Uni- 
versity College  can  take  any  benefit 
under  the  will.  To  say  they  are  resdj 
to  accept  the  conditions  is  to  say 
nothing.  It  is  impossible  for  them  to 
perform  any  conditions,  because  tbey 
do  not  know  what  they  are.  The 
testator  has  so  arranged  the  matter 
that  it  depended  on  him  first  to  gire 
words  to  the  condit\pns  to  make  them 
at  all  binding  on  the  college,  and  if 
he  dies,  as  he  has  died,  without  sajia^ 
in  what  way  he  meant  his  money  to 
be  expended,  or  on  what  trusts,  tiie 
gift,  in  my  opinion,  wholly  fails,  and, 
as  a  plain  consequence,  the  residuaiy 
legatees  are  entitled  to  the  benefit  of 
the  legacies. 

(1)  The  following  authorities  were 
cited  by  the  counsel  for  the  college  in 
the  Court  below:  Dariey  v.  Lan^ 
worthy,  3  Bro.  P.  C.  359 ;  Rii^  v. 
Hardvnck,  2  Beav.  352;  1  Jar.  on 
Wills,  827 ;  1  Swin.  on  Wills,  387, 
404;  TFtCtams  on  Executors  (6th  Ed.), 
1178. 


(2)  8  Vin.  Abr.  104,  pi.  2. 
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T.  Berlie  (1) ;  Lawther  v.  Cavendish  (2) ;  Lloyd  v.  Branidh  (3) ;       L.  0. 
Bdrveif  y.  Aston    (4);    Hawhes   v.    Baldwin    (5);    Simpson  v. 
Tickers  (6) ;  Burgess  v.  jBo6tn0on  (7) ;  Acherley  v.  Wheeler  (8) ;       ^y^ 
IFiaWon  y.  Oxenham  (9) ;  Davis  v.  uln^rf  (10).    The  condition  is      ^^7" 
of  the  eoBence  of  the  gift     The  testator  had  no  intention  to   UNmWnr 
found  a  proSdssorahipy  except  in  accordance  with  the  scheme  which     London. 
he  proposed  to  draw  up;  and  as  he  never  drew  up  any  rules,  it 
must  be  smpposed  that  he  altered  his  mind,  and  gave  up  the  inten- 
tion to  found  the  professorship. 

Mr.  Hinde  Palmer^  Q.C.9  for  the  executor. 

LoBD  Selbobne,  L.C. : — 

It  appears  to  us  that  this  is  a  mere  question  of  construction^  as 
to  which  I  am  bound  to  say  that  I  agree  with  the  Yice-Chancellor 
in  thinViTig  that  very  little  light  or  assistance  is  afforded  to  the 
Court  by  the  numerous  authorities  to  which  reference  has  been  made. 

The  testator,  by  present  words  of  gift,  subject  to  a  life  interest 
to  his  wife,  expresses  himself  thus :  *'  And  from  and  immediately 
after  her  decease,  then  I  give  and  bequeath  the  same  stock  and 
shares,  and  the  dividends,  interest^  and  annual  income  thereof,  unto 
the  said  UniversUtf  College^  London^  for  the  purpose  of  founding  in 
it  a  new  professorship  of  arcbsdology."  The  question  arises,  not 
upon  those  words,  but  upon  the  clause  which  follows.  I  pause  here, 
however,  for  the  purpose  of  saying  that,  so  far^  there  is  an  immediate 
bequest^  which,  unless  controlled  or  qualified  by  something  after- 
wards found  in  the  will,  clearly  vests  an  immediate  interest  by  way 
of  remainder  in  these  particular  funds  in  University  College, 
London,  for  the  purpose  of  founding  a  new  professorship  of 
archadology.  Because,  first  of  all,  the  words  '^  I  give  and  bequeath  " 
are  unaccompanied  by  any  terms  of  condition  or  contingency; 
and,  secondly,  the  law  always  leans  in  favour  of  the  vesting  of 
remainders,  and  does  not,  unless  there  is  something  to  make  that 
construction  necessary,  construe  them  to  be  in  suspense  or  con- 

(1)  2  Vcm.  333.  (6)  14  Ves.  341. 

(2)  1  Eden,  99;  3  Bra  P.  C.  186.  (7)  8  Mer.  7. 

(3)  3  Mer.  108.  (8)  1  P.  Wms.  788 ;  Comyn  Rep.  513. 
C4)  1  Atk.  361.  (9)  2  Eq.  Ca.  Ab.  546,  547. 

(5)  9  Sim.  356.  (10)  10  W.  B.  722. 
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v^vw  first?  ''For  the  purpose  of  founding  in  it  a  new  professorship 
Yates  ^f  archsBology,  for  the  regulation  of  which  professorship  I  purpose 
UijivMiffliTY  preparing  a  code  of  rules  and  regulations  which  I  intend  to 
LOUDON,  authenticate  under  my  hand."  When  endeavouring  to  find  out 
for  myself  by  what  road  the  learned  Judge  below  might  have 
arrived  at  the  conclusion  he  did,  the  most  likely  explanation  of 
His  Honour's  view  that  occurred  to  me  was  this — ^that  those  words 
referring  to  a  code  of  rules  and  regulations  were  to  be  read,  in 
connection  with  the  words  which  precede  them,  "  for  the  purpose 
of  founding  in  it  a  new  professorship  of  archsBology,"  as  defining 
the  particular  professorship  which  he  meant  to  found ;  so  as  to 
make  the  regulation  of  that  professorship  .by  those  rules  part  of 
the  definition  of  the  professorship  itself;  excluding,  therefore, 
the  idea  that  he  meant  to  found  any  professorship  of  archaeology, 
except  one  regulated  by  the  rules  which  he  was  to  prepare.  But 
is  that  a  sound  construction  of  the  words  ?  I  clearly  think  it  is 
not — for  two  reasons.  One  reason  is  this — that  if  the  testator  had 
only  intended  something  to  be  done  by  himself  afterwards,  he  had 
always  the  power,  since  it  was  not  convenient  for  him  to  do  it  then, 
of  making  a  future  codicil  or  a  future  will.  Here  he  plainly  intends 
to  do  something  at  present,  and  he  speaks  of  a  further  purpose 
and  intention  which  he  has  of  doing  something  else  hereafter.  Are 
we  to  nullify  the  present,  and  make  it  to  be  entirely  suspended 
upon  a  future  act,  whether  that  future  act  was  viewed  by  him 
as  a  testamentary  act  or  not  ?  It  seems  to  me  to  be  against 
every  right  principle  of  construction  to  say  that  words  of  im- 
mediate gift,  which  are  perfectly  sensible  as  they  stand  in  the 
will,  are  to  be  narrowed  by  the  declaration  of  his  intention  to  do 
something  in  future  which  he  does  not  think  fit  to  do  at  that  time. 
There  is  another  reason  which,  to  my  mind,  is  equally  conclu- 
sive. Regulation,  in  the  case  of  a  charity,  is  one  thing — foundation 
is  another.  A  scheme,  rules,  and  regulations  presuppose  a  founda- 
tion to  be  regulated.  What  the  testator  does  is  to  create  the 
substance  of  the  foundation ;  and  then  he  tells  us  that  he  contem- 
plates and  intends  providing  a  code  of  regulations  afterwards. 
The  fact  is  that  he  does  something  now,  and  whether  he  shall  do  the 
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wliich  he  contemplates  hereafter  or  not  depends  upon  himself.        L.  C. 
he  result  he  has  not  done  it.   Therefore  I  reject  the  suggestion 
r  the  fatare  regnhition  of  this  professorship  is  a  thing  of  the       «^ 
BoeVf  the  foundation  itself.  ^^^^ 

tot  if  that  ccnclnsion  is  rejected,  there  is  nothing  else  in  the  Uxi^bwitt 
upon  which  a  shred  of  argument  could  be  baaed.  The  Lcn'l^j>. 
ator  c(«templates  preparing  a  code  of  rules  and  regulations  "" 
:h  could  hare  no  existence  unless  he  did  prepare  them,  and 
I,  upon  the  supposition  that  he  does  so,  he  goes  on  to  dedaie 
willy  so  far  as  it  is  dependent  upon  that :  '*  I  hereby  expressly 
are  my  will  and  mind  to  bQ  that,  as  soon  as  omyeniently  may 
iter  my  decease,  my  executors  shall  communicate  to  the  said 
veniiy  College  the  fact  of  my  said  last-mentioned  bequest^  and 
py  of  the  said  rules  and  regulations."  They  could  not,  of  course, 
municate  a  copy  of  rules  and  regulations  which  did  not  exist : 
e  could  be  no  obligation  on  the  part  of  the  executors  to  com- 
licate  a  thing  not  existing.  The  college  was  to  hare  twelve 
iths  after  the  communication  was  made  to  declare  whether 
r  would  accept  the  rules  or  not.  That  illustrates  the  meaning 
ertain  passages  in  some  of  the  authorities  which  speak  of  some 
ossible  conditions  as  not  being  enough  to  defeat  a  gift,  even 
n  they  are  in  form  precedent ;  the  real  meaning  of  which  is  that 
audition  may  be  expressed  with  relation  to  some  matters  which 
of  such  a  nat-ure  that  there  is  no  condition  at  all  unless  those 
ters  exist  All  that  is  said  about  the  rules  presupposes  the 
ience  of  the  rules,  and  anything  presupposing  the  existence 
he  rules  simply  falls  to  the  ground,  and  is  no  condition  at  all, 
be  rules  do  not  exist.  It  is  unnecessary  to  go  into  an  exami- 
on  of  what  the  legal  effect  would  be  if  there  were  such  rules, 
igh  I  take  it  to  be  clear  that  the  forfeiture  could  not  in  any 
\  have  arisen  until  a  communication  was  made  by  the  executors, 
that  could  not  have  been  made  until  they  had  a  copy  of  the 
s  to  communicate,  and  the  college  would  never  lose  the 
nest  unless  they  had  declined  or  refused  to  accept  the  rules 
1  communicated,  or  had  omitted  within  twelve  calendar 
iths  to  signify  in  writing  their  acceptance  of  those  rules  when 
imunicated. 

[y  judgment,  therefore,  is  in  favour  of  the  appeal. 
OL.  VIII.  2Q  1 
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-  L.  0.       Sir  G,  Mellish,  L  J. : — 

and  L.  J.  M. 

I  am  of  the  same  opiniou. 
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Yates. 


Solicitors  for  the  Appellants :  Messrs.  CcdkBon,  WainmigU,  d; 
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CAMPS  V.  MAESHALL. 

[1871    C.     147.] 
Defendant  of  Unsound  Mind — Entering  Appearance, 

The  Plaintiff  and  bis  sister  had  given  a  mortgage  to  Jf.,  a  solicitor,  and  tbc 
bill  was  filed  against  M,  and  the  sister  to  have  acconnts  taken  of  what  was  due, 
and  for  redemption.  The  sister  was  alleged  to  be  of  unsound  mind,  though  not 
found  so  by  inquisition.  The  Plaintiffs  solicitor  did  not  serve  the  bill  on  the 
sister,  but,  by  the  Plaintiff*s  instructions,  assumed  to  act  for  her,  entered  sn 
appearance  in  her  name,  and  obtained  at  the  Rolls  the  appointment  of  a 
guardian  ad  litem.  The  appearance  and  the  appointment  of  a  guardian  wen; 
discharged  by  Wickens,  V.C,  on  evidence  that  the  sister  had  sufficient 
capacity  to  authorize  a  solicitor  to  act  for  her,  and  that  she  had  authorized 
M.  so  to  act:— 

Held,  on  appeal,  that  whether  the  capacity  of  the -sister  was  proved  or  not, 
the  order  of  the  Vice-Chancellor  was  right,  lor  that  the  appearance  and  the 
appointment  of  a  guardian  founded  on  it  were  irregular. 

XHIS  was  a  motion  by  way  of  appeal  from  an  order  of  Vice- 
Chancellor  WicJcens. 

The  original  bill  in  this  cause  was  filed  on  the  Ist  of  July,  1871, 
against  William  Marshall,  a  solicitor,  and  Ann  Camps,  a  sister  of  the 
Plaintiff,  to  have  accounts  taken  for  the  purpose  of  ascertaining 
the  amount  due  on  a  mortgage  from  the  Plaintiff  and  Ann  Camfs 
to  MarslutUf  and  to  redeem  on  payment  of  what  should  be 
found  due.  After  Marshall  had  answered,  tlie  bill  was,  on  the 
27th  of  September,  1872,  amended.  Ann  Camps,  who  was  alleged 
to  be  of  unsound  mind,  was  not  served  either  with  the  original 
or  the  amended  bill ;  but  on  the  27th  of  September,  1872,  Mr. 
J.  B.  MoncJctan,  the  Plaintiff's  solicitor,  by  the  Plaintiff's  instruc- 
tions, entered  an  appearance  for  her,  and  on  the  18th  of  November, 
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f  on  an  affidavit  by  liimself  and  by  a  medical  man  who  Lad 
d  her,  he  obtained  an  order  at  the  Bolls  assigning  Thomas 
y  Gardiner  as  her  guardian.  It  was  stated  at  the  bar  that 
course  was  commonly  followed. 

I  the  10th  of  December,  1872,  Mr.  BarOett,  the  Defendant 
halts  agent,  took  out  a  summons  to  set  aside  the  appearance 
ed  for  Ann  Camps  and  the  appointment  of  a  guardian.  This 
supported  by  an  affidavit  of  two  persons  to  the  effect  that 
Camps  was  competent  to  manage  her  affairs,  and  had  retained 
hall  to  act  for  her  in  the  suit,  and  a  retainer  signed  by  her 
fterwards  produced. 

I  the  18th  of  January,  1873,  Vice-Chancellor  Wiekens  made 
rder  that  the  appearance  entered  for  Ann  Camps  should 
thdrawn,  and  the  order  of  the  18th  of  November,  1872,  dia- 
led. A  motion  was  now  made  on  behalf  of  Mr.  J.  B.  Monckton, 
kf  r.  Gardiner,  to  discharge  this  order  of  the  Vice-Chancellor, 

'.  Morgan,  Q.C.,  and  Mr.  O.  W.  Collins,  for  the  appeal  motion, 
red  to  Charlton  v.  W'esi  (1),  and  contended  that  the  pro- 
ngs-were regular:  DanidTs  Ch.  Pr.  (2);  and  that  the  Vice- 
cellor  had  taken  an  erroneous  view  of  the  evidence  and 
rectly  come  to  the  conclusion  that  Ann  Camps  was  of 
iently  sound  mind  to  give  a  retainer.  They  proposed,  if  the 
t  felt  doubt,  that  a  physician  should  be  appointed  by  the 
t  to  see  Miss  Camps,  the  Plaintiff  undertaking  to  pay  the  fee, 
at  an  inquiry  should  be  directed :  Lee  v.  Byder  (3). 

'.  Hardtj,  Q.C.,  and  Mr.  Speed,  contra,  were  not  called  upon. 

i  Selborne,  L.C. : — 

e  order  which  the  Vice-Chancellor  has  discharged  was  not 
aed  in  accordance  with  the  practice  of  the  Court,  and  what- 
may  be  the  grounds  on  which  His  Honour  has  gone,  we  concur 
le  conclusion  at  which  he  has  arrived.  The  General  Order 
9.  Ord.  TIL,  rule  3)  points  out  the  course  to  be  taken  by  a 
Ltiff  who  has  difficulty  in  proceeding  on  account  of  a  Defendant 

(1)  3  D.  F.  &  J.  156.  (2)  5th  Ed.  p.  100. 

(3)  6  MndJ.  204. 
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L.  C.      being  of  unsound  mind.     First,  he  must  prove  that  lie  has  served 
tlie  Defendant  with  process  in  the  proper  manner,  according  to  the 
]^       rules  of  the  Court.      Then,  on   the  Defendant's  default^  in  not 
Camw       appearing,  the  Plaintiff  must  come  to  the  Court,  and  the  Court 
MAB8HALL.    will  luquirc  into  the  circumstances.     An  application  to  the  Court 
is  required  that  the  Court  may  exercise  its  discretion,  and  unless 
the  relations  of  the  Defendant  intervene  it  usually  appoints  the 
solicitor  to  the  suitors'  fund  to  conduct  the  defence.     It  is  quite 
inadmissible  that  the  Plaintiff  should  instruct  a  solicitor  to  take 
steps  on  behalf  of  a  Defendant  of  unsound  mind,  and  I  am  disposed 
to  think  that  even  if  a  disinterested  friend  were  to  intervene  it 
would  be  necessary  to  prove  service  of  the  bill ;  but  it  is  better  not 
to  decide  that  point  till  it  arises.    I  see  no  reason  to  suppose  tliat 
the  Plaintiff^s  solicitor  acted  otherwise  than  in  good  faith,  and  this 
accounts  for  the  Vice-Chancellor  not  having  given  costs.    It  has 
been  urged  that  if  the  order  of  the  1 8th  of  November,  1872,19 
discharged,  we  ought,  on  the  materials  before  us,  to  take  the  matter 
into  our  own  hands  and  see  that  this  lady  is  provided  with  proper 
protection.    I  doubt,  however,  whether  we  can  thus  proceed  of  our 
own  motion ;  and  I  am  not  satisfied,  on  the  evidence,  that  the 
Vice-Chancellor  came  to  an  erroneous  conclusion  in  considering 
that  she  was  capable  of  authorizing  a  solicitor  to  act  for  her.  If  she 
was  so  capable  it  is  not  for  us,  especially  at  this  stage  of  the  cause, 
to  determine  whether  she  is  doing  well  in  intrusting  her  affairs  to 
a  co-Defendant  whose  interest  the  Plaintiff  considers  to  be  adverse 
to  hers.    In  our  other  jurisdiction  we  propose  to  call  the  attention 
of  the  Commissioners  in  Lunacy  to  this  case. 

Sir  G.  Mellish,  L. J. : — 
I  am  of  the  same  opinion. 

Solicitors:  Messrs.  Monckton  &  Co,;  Mr.  T.  H.  BarUelt.' 
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J6i  re  STEPHENS  (a  Lunatic). 

rraeiit»^CouH  of  Chancery  (Funds)  Act,  1872  (35  <fc  86  Vid.  c  44>— 
Tnmrfer  of  Stock  in  Public  Company — Form  of  Tranrfer, 

When  a  sum  of  stock  in  a  public  company  is  transferred  into  Court  under 
the  Court  <f  Chancery  (Funds)  Act,  1872  (35  &  36  Yict.  c.  44),  the  deed 
riioald  express  the  transfer  to  be  made  to  the  account  of  the  Paymaster* 
General,  and  not  to  the  Paymaster-Geneial. 

H.  LANGWOBTHT applied  to  the  Court  in  coMcquence  of 
lifficulty  which  had  arisen  as  to  the  form  of  transfer  of  certain 
ids  into  Coart  under  the  Court  of  Chancery  (Fundi)  Acty  1872 
)  &  36  Vict  c  44). 

On  the  21  St  of  January,  1873,  the  Court  ordered  a  sum  of  £1430 
>  per  Cent.  Guaranteed  Stock  of  the  Madras  RaUway  Company, 
Longing  to  the  lunatic,  to  be  transferred  into  Court,  to  the  credit 
**  In  the  Hatter  of  StephenSy  a  lunatic.''  A  deed  of  transfer  of 
3  stock  was  accordingly  prepared,  in  which  the  stock  was  ex- 
sased  to  be  transferred  to  the  account  of  the  Paymaster-Greneral 
'  the  time  being  on  behalf  of  the  Court  of  Chancery,  and  was 
ecated  by  the  secretary  of  the  company  and  by  the  Assistant 
lymaster-General.  The  officer  of  the  company,  howerer,  whose 
ty  it  was  to  register  the  transfer,  objected  to  register  it,  on  the 
3und  that  the  transfer  ought  to  have  been  made  to  the  Pay- 
ister-Greneral  for  the  time  being,  and  not  to  his  account,  in 
ler  that  the  company  might  have  some  transferee  on  the 
jister. 

Hr.  Kekewich,  for  the  company,  said  that  if  any  liability  should 
ise  in  respect  of  the  stock,  it  might  be  important  to  the  company, 
Eit  the  name  of  the  Paymaster-General  should  be  on  the  register. 
9  referred  to  the  6th  section  of  the  Couri  of  Chancery  (Funds) 
i  and  the  15th  of  the  Chancery  Funds  Rules,  1872  (1). 

LoBD  Selbobme,  L.C.y  said  that  no  stock  was  ever  transferred 
the  account  of  the  Paymaster-General  on  which  there  could  be 
y  liability.    The  form  of  the  transrer»  as  executed,  was  made  m 
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L.  C.  ^^  accordance  with  the  Act  of  Parliament ;  but  it  was  important  to 
ascertain  what  the  practice  of  the  Bank  of  England  was  in  trans- 
ferring sums  of  stock  in  the  public  funds,  in  order  that  the  prac- 
Stvhxns     *^^®  might  be  uniform. 

The  CouBT  was  subsequently  informed  by  the  Assistant  Pay- 
master-General that  sums  in  the  public  funds  are  always  transferred 
to  the  account  of  the  Paymaster-General  for  the  time  being,  on 
behalf  of  the  Court  of  Chancery ;  and  the  Court  accordinglj 
directed  that  the  transfer  of  the  railway  company's  stock  shoold 
be  made  in  the  same  form. ' 

I  The  GouBT  gave  no  opinion  as  to  the  form  in  which  the  entry 
ought  to  be  made  in  the  books  of  the  company. 

Solicitors :  Messrs.  Ford  dt  Lhyd;  Messrs.  Frethfidd. 
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BALL  V.  RAY. 

[1872    R    63.] 
Jnjundion — Nwaanee — User — Increased  Nui$anee — Bouse, 

The  oocapier  of  a  hooBe  in  a  street  in  London  had,  many  yean  ago,  oon- 
Tied  the  ground  floor  into  a  stahle.  In  1871  a  new  oocapier  altered  the 
ihle  80  that  the  noise  of  the  horses  was  an  annoyance  to  the  next-door 
ighboor,  and  presented  him  from  letting  his  house  as  lodgings : — 
Eeld^  that  the  fact  of  horses  having  heen  preyioosly  kept  in  the  stable,  but 
as  not  to  be  an  annoyance,  did  not  deprive  the  neighboar  of  his  right  to 
LTe  the  nuisance  restrained : 

Annoyance  caused  by  the  unusual  use  of  a  house  may  be  a  nuisance 
bere  like  annoyance  from  the  ordinary  use  of  it  would  not  be. 
Decree  of  the  Master  of  the  Bolls  reversed. 

)  Plaintiff  in  this  case  had  taken  a  lease  of  the  house  No.  18, 
fr  Stred^  Orosvenor  Square^  for  sixteen  years,  from  the  24th 
le,  1861,  at  a  rent  of  £130  a  year ;  and  he  used  the  house  as 
'ate  hotel,  letting  the  rooms  as  lodgings. 
3  house  No.  19  had,  since  1830,  been  occupied  by  Mr. 
trd,  a  livery-stable  keeper;  and  for  more  than  fifty  years  the 
d  floor  of  No.  19  had  been  fitted  up  and  used  as  stables,  but 
imes  it  was  used  as  a  coachhouse.  In  1871  the  Defendant, 
iras  a  captain  in  the  Life  Guards,  became  the  occupier  of 
9.  He  made  some  alterations  in  the  stable-fittings,  the  nature 
iffect  of  which  were  disputed,  and  there  was  also  a  dispute 
ler  he  kept  more  horses  on  the  ground  floor  of  No.  19  than 
«en  preyiously  kept. 

e  Plainliff,  in  April,  1872,  filed  the  bill  in  this  suit  to  restrain 
^fendant  from  keeping  horses  on  the  ground  floor  of  No.  19, 
to  occasion  any  nuisance  or  annoyance  to  the  Plaintiff  or  his 
rs.  The  Plaintiff  alleged  and  produced  evidence  that  ever 
the  Defendant  had  used  the  ground  floor  as  a  stable  the 
\  occasioned  by  his  horses  had  been  a  nuisance  and  annoyance 
)  Plaintiff  and  his  lodgers,  and  that  his  lodgers  had  left  the 
I  in  consequence  thereof.  The  Defendant  denied  that  there 
ny  such  nuisance,  or  at  all  events,  that  it  was  greater  than  it 
een  before  his  time.  The  conclusions  which  the  Court  drew 
Till.  2  8  •  1 
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on  the  disputed  questions  of  fact  appear  from  the  judgmei 
their  Lordships. 

The  l^Iaster  of  the  Bolls  dismissed  the  bill  without  costs,  I 
of  opinion  upon  the  evidence  that  there  had  been  no  such  inc 
of  nuisance  as  to  justify  the  Plaintiff  in  applying  to  the  Couri 

The  Plaintiff  appealed. 

Mr.  SigginSy  Q.C.,  and  Mr.  Chester y  for  the  Appellant : — 

A  clear  case  of  nuisance  is  made  out,  and  of  needless  nui£ 
for  the  stable-fittings  could  easily  be  altered  so  as  to  put  ai 
to  it. 

Sir  B.  BaggaUag,  Q.C,  and  Mr.  A.  T.  Watson,  for  the  I 
dant : — 

Horses  had  been  kept  for  many  years  in  this  place  long  1 
the  Plaintiff  came  there,  and  no  increase  of  nuisance  is  s 
The  CSourt  cannot  determine  exactly  how  many  horses  may  be 
or  what  amount  of  annoyance  may  be  borne :  SoUau  v.  De  Ed 
Baxendale  y.  McMurray  (2).  A  mere  change  in  the  mam 
carrying  on  a  business  is  not  enough :  Inchbald  y.  Bchinso 
CroBsley  v.  Lightowler  (4). 

Lord  Selbobne,  L.C. : — 

In  this  case  the  bill  is  to  restrain  for  the  future,  and  to  < 
damages  for  the  past,  on  account  of  a  nuisance  to  the  Pla 
house.  The  Master  of  the  Bolls  was  not  satisfied  that  the 
tiff's  case  was  made  out  upon  the  eyidence,  though  he  thou 
a  case  of  hardship  upon  the  Plaintiff,  and  therefore  dismiss( 
bill  without  costs.  • 

Now,  with  great  deference  to  the  judgment  of  the  Court 
I  must  say  that  I  am  unable  to  perceiye  any  material  contra^ 
in  the  evidence  as  to  any  material  question  of  fact  in  thecac 
appears  to  me  that  the  Plaintiff  has  proved  what  it  was  his  d 
prove,  and  that  the  Defendant  has  attempted  to  meet  that  o 
raising  issues  irrelevant  to  the  case. 

The  case  is  this :  The  alleged  nuisance  is  committed  ( 


(1)  2  Sim.  (N.S.)  133.-:^ 

(2)  Law  Rep.  2  Ch.  790. 


(3)  Law  Rep.  4  CL  38( 

(4)  Ibid.  2  Ch.  478. 
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groiind  floor  of  the  street-front  of  the  Defendant's  house  in  L.a 
Green  Street,  which  is  next  door  to  the  Plaintiff's  dwelling-house^ 
used  hj  the  Plaintiff  as  a  private  hotels  by  which,  as  he  says^  he 
makes^  and  has  made^  his  livelihood.  The  manner  of  the  nuisance  ^^^ 
alleged  is  this,  that  the  Defendant  has  de  novo  in  the  year  ISTl,  Rat. 
withm  a  year  of  the  filing  of  the  bill,  constructed,  or  reconstructed, 
certain  stables  upon  the  ground  floor  of  the  house  adjoining  the 
Plaintiff^s  dwelling-house  in  Green  Street  with  iron  mangers 
fastened  against  the  party-wall  which  divides  that  house  from  the 
best  living  rooms  of  the  Plaintiff's  house ;  the  horses'  heads  being 
turned  in  their  stalls  towards  that  party-wall,  and  the  chains  by 
which  they  are  held  in  their  stalls  being  iron  chains,  fixed  either 
to  the  wall,  or,  as  I  rather,  think  is  the  case,  to  the  iron  mangers 
attached  to  the  walL  The  other  fittings  and  appliances  of  the 
stable  are  alleged  in  the  bill,  and  proved  by  the  evidence  to  con- 
stitute a  new  state  of  things  created  by  the  Defendant  in  the  year 
1871 : — [His  Lordship  then  stated  the  allegations  and  the  prin- 
cipal evidence]. 

The  true  result  of  the  evidence,  as  it  appears  to  me,  on  that 
part  of  the  case  -is  this,  that  during  the  tenancy  of  Mr.  Steward 
there  never  was  more  than  one  horse  kept  in  such  a  manner  as  to 
be  in  any  sense  in  contact  with  the  Plaintiff's  house.  But  suppos- 
ing it  to  be  shewn  that  there  had  been  one  or  more  kept  in  a 
different  manner,  so  as  not  to  create  a  nuisance,  that  would  not 
affect  the  question.  It  is  shewn  that  at  present  they  do  create  a 
nuisance,  and  a  nuisance  of  a  most  injurious  effect  on  the  comfort 
and  value  of  the  Plaintiff's  house,  calculated  to  destroy  his  liveli- 
hood ;  and  it  appears  to  me  that  we  have  here  all  the  circum- 
stances which  are  necessary  to  entitle  a  Plaintiff  whose  property 
is  injured  to  the  protection  of  this  Court. 

With  regard  to  the  question  of  law  in  the  case,  I  shall  say 
very  little,  because  these  questions  are  eminently  questions  of  fact 
rather  than  law ;  but  I  desire  to  say  as  much  as  this :  In  making 
oat  a  case  of  nuisance  of  this  character,  there  are  always  two  things 
to  be  considered,  the  right  of  the  Plaintiff  and  the  right  of  the 
Defendant.  If  the  houses  adjoiniog  each  other  are  so  built  that 
from  the  commencement  of  their  existence  it  is  manifest  that  each 
adjoinmg  inhabitant  was  intended  to  enjoy  his  own  property  for 
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the  ordinary  purposes  for  which  it  and  all  the  different 
were  constructed^  then  so  long  as  the  house  is  so  m 
nothing  that  can  be  regarded  in  law  as  a  nuisance  whic 
party  has  a  right  to  prevent.  But,  on  the  other  han 
party  turns  his  house,  or  any  portion  of  it,  to  unusual 
such  a  manner  as  to  produce  a  substantial  injury  to  his 
it  appears  to  me  that  that  is  not  according  to  principle  o 
a  reasonable  use  of  his  own  property ;  and  his  neighboi 
substantial  injury,  is  entitled  to  protection.  I  do  not : 
a  reasonable  or  as  a  usual  manner  of  using  the  front  j) 
dwelling  house  in  such  a  street  as  Green  Street^  that  i 
turned  into  stables  for  horses ;  and,  if  it  is  so  used,  th 
prietor  is  bound  to  take  care  that  it  is  so  used  as 
substantial  annoyance,  detrimental  to  the  comfort  and  t 
of  the  neighbours'  property. 

In  my  judgment,  that  which  is  unreasonable  has  been 
and  it  is  proved  that  the  Defendant  ha6  created  a  substi 
ference  with  the  comfort  and  value  of  his  neighboun 
I  think  that  a  decree  ought  to  be  made  for  an  inju: 
costs,  and  an  inquiry  directed  as  to  damages,  as  asked 

Sib  G.  Mbllish,  LJ.  : — 

I  am  of  the  same  opinion.    I  will  first  consider  whet 
case  had  been  tried  at  law,  an  action  could  have  been 
by  the  Plaintiff  against  the  Defendant ;  and  then,  if  sue 
could  have  been  maintained  at  law,  whether  there  is 
why  the  Plaintiff  should  not  have  a  remedy  in  this  Con 

If  the  case  had  been  tried  at  law,  the  pleadings  ^ 
raised  distinctly  the  issues  which  would  be  material  foi 
mination  of  the  case.  In  the  first  place  the  Plaintiff, 
would  have  had  to  shew  in  his  declaration  what  the  ni 
of  which  he  complained.  That  would  have  been  den 
Defendant  under  the  plea  of  "  Not  guilty,"  and  the  burd 
would  have  been  on  the  Plaintiff  to  make  out  that  the 
had  committed  an  actionable  nuisance.  ^Then  the  '. 
in  addition  to  the  plea  of  "Not  guilty,"  under  the  circ 
of  this  case,  would,  no  doubt,  have  pleaded  that  h 
occupiers  of  his  premises  had,  for  a  period  of  twenty  3 
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med,  as  of  rights  to  commit  the  alleged  nuisance  in  the 

ay  in  which  the  Defendant  had  committed  it. 

iswer  to  that,  the  Plaintiff  would,  of  course,  have  traversed, 

might  in  addition  have  new  assigned  that,  even  although 

endant  bad  acquired  a  prescriptive  right  to  commit  such  a 

e,  yet  he  bad  committed  nuisances  in  excess  of  the  right 

16  had  so  acquired. 

I  do  Bot  tliink  it  necessary  in  this  case  to  consider  whether 

as  been  aoy  excess,  because,  as  I  read  the  Plaintiff's  bill,  it 

t  at  all  allege  that  if  the  Defendant  had  acquired  a  right  to 

;  a  nuisance,  there  has  been  any  excess.    He  puts  his  case 

that  preYious  to  the  time  when  the  Defendant  had  com- 
the  Ruisance  there  was  no  nuisance  at  all.  The  two  issues 
ive  therefore  to  be  determined  are,  first.  Does  the  Plaintiff 
mt  that  the  Defendant  has  committed  an  actionable  nui- 
and,  secondly,  if  the  Plaintiff  does  make  it  out,  has  the 
lant  made  out  that  he  is  entitled  to  commit  that  nuisance 
on  of  its  having  been  committed  by  the  occupiers  of  his 
3^  as  of  right,  for  a  period  of  twenty  years  ? 
ly  opinion^  and  iudeed  it  is  hardly  seriously  denied  by  the 

for  the  Defendant,  the  Defendant  has  committed  an 
ble  nuisance.  I  entirely  agree  with  what  has  been  said 
Lord  ChaQOellor,  that  when  in  a  street  like  Oreen  Street  the 
floor  of  a  neighbouring  house  is  turned  into  a  stable,  we 
to  consider  the  noise  of  horses  from  that  stable  like  the 
f  a  pianoforte  from  a  neighbour  s  house,  or  the  noise  of  a 
Dur's  children  in  their  nursery,  which  are  noises  we  must 
ihly  expect,  and  must  to  a  considerable  extent  put  up  with, 
^  of  this  kind,  if  it  materially  disturbs  the  comfort  of  the 
ffs  dwelling-house  and  prevents  people  from  sleeping  at 
a^d  etill  more,  if  it  does  really  and  seriously  interfere  with 
lintLff's  trade  as  a  lodging-house  keeper,  beyond  all  question 
utes  an  actionable  nuisance. 

t  being  8o»  the  real  question  to  be  determined  in  this  case  is, 
iQ  Defendant  made  out  that  that  nuisance  has  been  exercised 
eriod  of  twenty  years  ?  It  appears  to  be  very  important  to 
1  mind  that  the  burden  of  proof  is  upon  him,  and  it  clearly 
to  be  upon  him.     When  this  house  was  first  turned  into  a 
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stable  it  was  in  all  probability  a  great  inconvenience^  a 
annoyance  to  the  owners  of  the  neigbbonring  houses ;  bi 
became  a  nuisance,  and  an  actionable  nuisance,  they  W4 
no  remedy  on  account  of  that  inconvenience.  No 
owner  of  the  next  house  is,  under  such  circumstances,  in 
of  great  difficulty  as  to  when  he  should  commence  his 
ceedings.  If  he  commence  them  too  early,  when  an* 
nuisance  cannot  be  proved,  he  loses,  and  all  the  costs  will 
upon  him.  He  therefore  naturally  waits  until  there  ] 
nuisance  which  he  can  prove  beyond  all  question ;  anc 
Defendant  may  be  able  to  plead  that  the  nuisance  ha 
for  twenty  years.  It  appears,  therefore,  to  be  quite  righ 
upon  the  Defendant  the  burden  of  proving  very  dearl] 
nuisance  really  has  been  continued  during  twenty  years, 
my  opinion,  there  is  actually  no  evidence  that  this  nui 
existed  for  twenty  years ;  and  if  this  case  had  been  trie< 
would  have  been  the  duty  of  the  Judge  *to  tell  the  jury 
was  no  evidence  on  that  issue,  and  to  direct  a  verdi< 
Plaintiflf. 

On  the  whole,  I  am  of  opinion  that  the  Plaintiff  has  m 
made  out  his  case ;  and  I  am  confident  that  had  he  b 
action  at  law  there  must  have  been  a  verdict  in  his  fetvc 
being  so,  there  cannot  be  any  doubt  that  he  has  also  a 
this  Court ;  for  this  is  not  one  of  those  cases  where,  al 
action  for  a  nuisance  might  be  maintained  at  law,  yet  in 
there  would  be  no  remedy. 


Sib  W.  M.  James,  L  J.  :-^ 
I  am  entirely  of  the  same  opinion. 


Minutes  : — Injunction  to  restrain  the  Defendant  from  keeping  or  i 
horaes  to  be  on  the  ground  floor  of  No.  19,  Oreen  Street,  so  as  to 
nuisance  to  the  Plaintiff^  his  family,  and  lodgers  residing  in  Na  18,  < 
as  aforesaid.  Direct  an  inquiry  to  ascertain  the  damage  sustained  by 
by  reason  of  the  user  by  the  Defendant  of  the  said  building  so  as 
nuisance  to  the  Plaintiff;  and  order  the  Defendant  to  pay  the  amo 
damages  when  ascertained,  and  to  pay  the  costs  of  the  suit 

Solicitors  for  the  Plaintiff:  Messrs.  Miller  dt  Miller. 
Solicitors  for  the  Defendant :  Messrs.  WUde  db  Co. 
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WILLESFOED  v.  WATSON. 

[1870    W.    190.] 

rathn^Heference—Stay  of  Proc^%ngs^C<mmm  Law  Procedure  Ad^ 
1854  (17  &  18  Vict.  c.  125),  «.  11. 

The  lease  of  a  mine  contained  an  agreement  to  refer  dispntes  between  the 

sore  and  three  lessees  to  arbitrators  or  their  umpire,  pursuant  to  the  provi- 

ns^of  the  Common  Law  Procedure  Act^  1854.    The  lessees  sank  a  shaft, 

d  through  the  shaft  drew  minerals  from  an  adjoining  mine.     The  lessore 

ed  a  bill  to  restrain  the  lessees  from  so  doing.    Two  of  the  three  lessees 

plied  for  an  order  to  stay  proceedings  in  the  suit,  'and  that  the  matter 

ight  be  referred  to  arbitration : — 

Beld^  on  the  construction  of  the  lease,  that  the  Court  would  not  decide, 

it  would  leave  it  to  the -arbitrators  to  decide  whether  the  matter^  in  dispute 

tween  the  parties  were  within  the  agreement  to  refer: 

Held^  also,  that  the  arbitrators  would  have  power  to  decide  whether  the 

lims  of  the  lesson  were  or  were  not  against  good  faith,  and  would  have 

wer  to  direct  payment  of  damages :  . 

JUM,  that  neither  the  want  of  any  appeal,  nor  the  inability  of  the  atbi- 

itors  to  grant  an  injunction,  formed  any  objection  to  a  reference: 

Held,  on  the  construction  of  the  Act  (17  &  18  Vict.  c.  125,  s.  11),  that  it 

IS  no  objection  to  the  application  that  two  only  of  three  Defendants  were, 

the  commencement  of  the  suit  and  at  the  date  of  the  applieation,  ready 

d  willing  to  concur,  and  (per  Lord  Sdborne,  L.C.)  that  the  dissent  of  a 

sfendant,  if  persisted  in,  would  not  necessarily  be  a  ground  for  refusing  the 

der. 

Order  of  Wichens,  V.C,  staying  proceedings  in  the  suit,  aflBrmed. 

an  indenture  of  lease,  dated  the  25th  of  April,  1866,  the 
tiffs,  who  were  tenants  in  commonof  a  certain  estate  in  D^t^on- 
called  Cafd  Tcr^  demised  to  the  three  Defendants  all  the 
I  and  minerals  imder  the  estate,  and  the  buildings  on  the 
S  and  certain  lands  in  use  and  paid  for  by  the  former  lessees 
?  mines,  with  liberty  to  dig  and  sink  shafts,  to  take  stone,  and 
rert  water  as  should  be  necessary  to  work  the  mines,  yielding 
alty  of  one-fifteenth  of  the  money  value  of  the  produce  when 
The  lease  contained  the  following  arbitration  clause :  ^  Fro- 
L  always,  and  it  is  hereby  agreed  and  declared,  that  if  and 
lever  any  dispute,  question,  or  difference  shall  arise  between 
said  parties  to  these  presents,  or  their  respectiye  executors, 


and  L,  J  J. 
1673 

Jan.  29* 


474 


CHANGEBT  APPEALS. 


Ii.0. 

and  L.  J  J. 


1873 


Watbok. 


administrators,  or  assigns,  touching  any  dues  or  moneys 
or  retainable  under  these  presents,  or  the  price  to  be  pai< 
engine,  machine,  or  apparatus  taken  by  the  lessors,  their 
WiLLMFORD  assigns,  in  pursuance  of  the  provisions  in  that  behalf  her 
contained,  or  touching  these  presents,  or  any  clause,  or  i 
thing  herein  contained,  or  the  construction  hereof,  or  the 
of  the  said  mines,  or  any  compensation  or  satisfaction  tc 
or  made,  or  any  other  thing  to  be  done  under  the  covenan 
lessors  herein  contained,  or  touching  the  rights,  duties, 
bilities  of  either  party  in  connection  with  the  premises,  tl 
in  diflference  shall  be  referred  to  two  arbitrators,  or  theii 
pursuant  to  and  so  as  in  all  respects  to  conform  to  the  pro 
that  behalf  contained  in  the  Common  Law  Procedure  Ad, 

The  lessees,  who  were  trustees  for  certain  adrenturers,  y 
at  the  date  of  the  lease,  the  lessees  of  other  mines,  wl 
contiguous  to  the  mines  comprised  in  the  lease.  It  appe 
the  Defendants,  shortly  after  taking  their  lease  from  the  ] 
sunk  a  shaft  through  the  Plaintiffs'  land,  in  a  slanting 
into  the  adjoining  land,  and  made  use  of  the  shaft  not  onl 
the  mine  under  the  Plaintiffs'  land,  but  also  to  bring  mic 
refuse  from  the  other  land  into  the  Plaintiffs'  land,  and  1 
raise  them.  The  Plaintiffs,  on  discovering  the  fact,  obje 
expressed  themselves  willing  to  grant  a  licence,  and  to  do 
acts,  on  payment  by  the  Defendants  of  a  reasonable  ai 
way-leave,  and  compensation  for  the  use  of  dressing-floor 
posit  and  heap  room.  This  the  Defendants  refused  to 
the  Plaintiffs  thereupon  filed  this  bill  to  restrain  the  D 
from  conveying  any  substance  from  the  adjoining  lands 
Capd  Tor  estate,  and  from  leaving  any  tramway  open,  wi 
Plaintiffs'  consent,  for  the  purpose  of  enabling  the  Defe 
work  any  mines  not  comprised  in  the  lease  grantee 
Plaint]£&. 

It  appeared  from  the  correspondence  between  the  pa] 
part  of  the  contention  of  the  Defendants  was,  that  they 
led  by  the  Plaintiffs  to  believe  that  such  working  } 
allowed. 

Two  of  the  Defendants  took  out  a  summons  to  stay  pre 
and  to  refer  the  matter  in  dispute  to  arbitration,  under 
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%w  Proeedurs  Ad,  1854  (17  <&  18  Vict.  c.  125),  s.  11  (1), 
mmons  was  adjoamed  into  Court 

third  Defendant, did  not  at  first  concur  in  the  application, 
bsequently  consented  to  be  bound  by  the  order  of  the  Willmtori* 

•  Watsok. 
Yice-Chancellor  Wiekens  made  an  order  to  stay  proceed- 

I  reported  (2). 
Plaintiffs  appealed. 

Qreene,  Q.C.,  and  Mr.  Dunning^  for  the  PlaintifiEs : — 

maintain,  first,  that  the  Act  does  not  oust  the  authority  of 
nrty  and  does  not  authorize  more  than  a  temporary  stay  of 
lings;  and  secondly,  that  the  matters  in  question  in  this 
e  not  within  the  agreement  to  refer.  The  Defendants  are 
g  through  our  land  minerals  and  refuse  from  another  mine, 
is  is  not  done  under  their  lease,  and  the  arbitrators  there- 

II  not  have  power  to  award  payment  to  us.  If  it  was  done 
the  lease,  of  course  the  matter  might  be  referred,  but  it  is 
d  we  must  resort  to  the  Court.  This  is  not  one  of  the 
3  which  we  have  agreed  to  refer.  Besides,  all  the  Defen- 
fere  not  always  willing  to  refer,  and  the  Act  requires  that 
lould  be  so,  at  all  events  when  the  suit  is  brought. 

eover,  in  this  case  an  injunction  may  be  required,  and  that 

ect.  11  is  as  follows :  **  When-  application  by  the  Defendant  or  Defen- 
dants, or  any  of  them,  after  appearance 
and  before  plea  or  answer,  upon  being 
satisfied  that  no  sufficient  reason  exists 
why  such  matters  cannot  be  or  ought 
not  to  be  referred  to  arbitration  accord- 
ing to  such  agreement  as  aforesaid,  and 
that  the  Defendant  was  at  the  time  of 
the  bringing  of  such  action  or  suit  and 
still  is  ready  and  willing  to  join  and 
concur  in  all  acts  necessary  and  proper 
for  causing  such  matters  so  to  be  de- 
cided by  arbitration,  to  make  a  rule  or 
order  staying  all  proceedings  in  such 
action  or  suit,  on  such  terms  as  to  costs 
and  otherwise  as  to  such  Court  or  Judge 
may  seem  fit  .  .  .*' 

(2)  Law  Bep.  14  Eq.  572. 


e  parties  to  any  deed  or 
ent  in  writing  to  be  hereafter 
executed,  or  any  of  them,  shall 
lat  any  then  existing  or  future 
;es  between  them,  or  auy  of 
laU  be  referred  to  arbitration, 
J  one  or  more  of  the  parties  so 
^  or  any  person  or  persons 
I  through  or  under  him  or 
lall  nevertheless  commence  any 
t  law  or  suit  in  equity  against 
er  party  or  parties,  or  any  of 
r  against  any  person  or  persons 
r  through  or  under  him  or  them, 
ct  of  the  matters  so  agreed  to 
-ed,  or  any  of  them;  it  shall  be 
or  the  Court  in  which  action  or 
nought,  ot  a  Judge  thereof,  on 
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the  arbitrators  cannot  grant,  so  that  we  may  be  driven  afb 

this  Court.    The  Court,  therefore,  ought  at  once  to  assun 

diction:  Wheodley  v.  Westminster  Bryrnbo  Coed  and  Coke  Cam} 

WiLLEsroBD  rpijQ  jurisdiction  of  the  Court  is  not  ousted  by  every  agree 

IYatson.  .  refer:   Wood  v.  Bobson  (2);   Cooke  v.  Cooke  (3);    Cook  t 

"""       pcie  (4) ;  Witt  v.  Corcoran  (5).    The  expense  and  delay  wi 


(1)  2  Dr.  &  Sm.  347. 

(2)  15  W.  R.  756. 

(3)  Law  Bep.  4  Eq.  77. 

(4)  34  L.  J.  (Ch.)  60. 

(5)  1871.  June  12. 
Sib  James  Bacon,  V.C. — 

By  articles  of  partnership  between 
J,  WtU  and  T.  Corcoran  it  was  pro- 
vided that  if  either  of  the  partners 
should  commit  a  breach  of  the  articles 
it  should  be  lawful  for  the  other 
partner,  by  notice  in  writing  given  to 
bis  co-partner  within  one  month  afler 
be  should  have  heard  or  become  aware 
of  such  breach,  to  determine  the  part- 
nership, and  upon  the  giving  or  leaving 
such  notice,  should  have  the  option  of 
purchasing  the  share  of  the  partner 
committing  such  breach  as  if  the 
partner  committing  the  same  had  died ; 
it  was  also  provided  that  if  any  doubt, 
difference,  or  dispute  should  at  any 
time  arise  between  the  parties  **  touch- 
ing the  construction  of  these  presents, 
or  any  clause,  matter,  or  thing  therein 
contained,  or  any  account,  valuation, 
appraisement,  or  division  of  assets, 
debts,  or  liabilities  to  be  made  as 
hereinbefore  is  mentioned,  or  any  other 
matter  or  thing  whatsoever  in  anywise 
relating  to  or  concerning  the  partner- 
ship, or  the  trade,  business,  or  affairs 
thereof,  then  and  in  such  case,  and  so 
often  as  the  same  shall  happen,  such 
doubt,  difference,  or  dispute,  shall  be 
reduced  into  writing,  and  bo  submitted 
and  referred  to  the  arbitration  of  two 
indifferent  persons,  one  to  be  appointed 
by  each    partner  within  one  month 


after  either  of  them  shall  I 
to^the  other  a  requisition  to  i 
or  the  umpire  of  such  arbitn 
was  further  provided  that 
visions  of  the  Common  Law 
Act,  1854,  with  respect  to  th 
ment  of  arbitrators,  tkeir  [ 
and  powers,  should  extend 
plicable  to  the  reference  to 
thereby  agreed  to  be  made. 

Disagreements  arose  bet 
partners,  and  on  the  24th 
notice  of  dissolution  was  se 
Witt  by  Corcoran,  Witt  di 
legality  of  the  notice  and  t 
of  the  grounds  of  dissolutic 
ward  by  Corcoran ;  and  on 
April  '  Witt  filed  his  bill 
Corcoran  from  advertising  or 
his  dissolution  of  the  24th 
1871,  and  to  have  such  noti 
void. 

On  the  same  day  Corco^ 
Witt  with  notice  of  the  appt 
an  arbitrator,  and  called  u| 
concur  in  submitting,  such 
arbitration,  and  to  appoL 
arbitrator. 

Witt  declined  to  appoic 
trator,  or  in  any  way  to  coi 
reference,  and  on  the  4t 
Corcoran  served  notice  of  hi 
in  default,  to  appoint  a  a 
trator. 

Under  these  circumsts 
moved  to  restrain  Corcoran 
ceeding  in  the  arbitration. 

Mr.  Kay,  Q.C.,  and  Mr. 
support  of  the  motion,  con 
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rbitration,  be  greater:  Croskey  v.  European,  dc,  Steam  Ship-       L.  C. 
Company  (1).  ^^ 


,  Dieiinsonf  Q.C.|  and  Mr.  Bomer,  for  the  DefendantSi  were  ^^mjafORD 
iled  upon. 


V, 

Watboh. 


Selborne,  L.C. : — 

all  agree  that  the  Yiee-Chancellor  has  come  to  a  right  con* 
n  in  this  case. 

)  whole  argument  has  depended  really  upon  the  construc- 
f  the  lease  and  of  the  Act  of  Parliament  With  respect  to 
ase,  one  cannot  but  be  struck  with  these  two  points :  first, 
t  contains  as  absolute  a  contract  as  the  law  would  permit 
parties  to  make  inter  se^  that  such  questions  as  are  included 
I  agreement  shall  be  referred  to  arbitration.  It  is  not  giving 
arty  an  option  which  the  other  may  dissent  from,  but  all 
irties  to  this  lease  are  bound  by  the  agreement  to  refer  so 
such  an  agreement  can  by  law  bind  them, 
m  what  is  it  that  they  are  to4:efer  to  arbitration  ?  It  struck 
roughout  that  the  endeavour  of  the  Appellants  has  been  to 
e  this  Court  to  do  the  very  thing  which  the  arbitrators  ought 
—that  is  to  say,  to  look  into  the  whole  matter,  to  construe  the 
menty  and  to  decide  whether  the  thing  which  is  complained 
aside  or  outside  of  the  agreement  The  Plaintiffs,  in  fact,  ask 
Durt  to  limit  the  arbitrators*  power  to  those  things  which  are 
ained  by  the  Court  to  be  within  the  agreement. 


Dot  a  case  for  arbitration,  and 
mding  the  euit  the  jurisdiction 
^urt  could  not  be  ousted  by  an 
ted  reference  to  arbitration. 

AmpUtU,  Q.C.,  and  Mr.  Bag- 
for  the  Defendant,  contended 
e  notice  to  proceed  in  the  arbi- 
was  valid,  and  that  the  question 
e  to  be  decided  by  an  ajrbitrator 
than  by  the  Court 

Yice-Chancbllob  held  that 
-as  nothing  in  the  articles  of  part- 


nership to  oust  the  jurisdiction  of  the 
Court  to  decide  upon  the  subject-matter 
of  the  suit — the  validity  of  the  notice 
of  dissolution.  Having  full  and  ample 
possession  of  the  quarrel,  the  Court  was 
bound  to  pronounce  a  decision,  and  in 
the  meantime  the  proceedings  of  the 
Defendant  in  the  arbitration  must  be 
restrained  as  asked  by  the  notice  of 
motion. 

Solicitors:  Messrs.  Flower  &  Nusaey; 
Messrs.  Clowttf  Htcldey,  &  Co, 


(1)  IJ.  &  H.  108. 
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V, 

Watiov. 


In  most  of  such  cases  the  real  question  between  the  ] 
whether  the  matter  in  dispute  is  within  or  without  the  ag 

Here  they  seem  to  have  taken  more  than  ordinary 
WiLLwroBD  throw  in  words  that  cover  all  things  collateral  as  well  as  a 
expressed.  That  which  they  agree  to  refer  is  every  ques 
of  all,  ^  touching  any  dues  or  money  payable  or  retainal 
these  presents" — that,  no  doubt,  is  something  provided  for  t 
by  the  agreement;  secondly,  **or  the  price  to  be  paid 
engine,  machine,  or  apparatus  taken  by  the  lessors,  the 
or  assigns,  in  pursuance  of  the  provisions  in  that  behal 
before  contained" — that  again  is  a  thing  which  is  within  t 
sions  of  the  lease ;  thirdly,  *'  or  touching  these  presents,  or  a] 
or  matter  or  thing  herein  contained,  or  the  construction 
Whenever,  therefore,  there  is  a  dispute  between  the  part 
whether  the  instrument,  according  to  its  true  constructioi 
does  not  warrant  the  particular  thing  to  be  done,  they  ha^ 
that  that  dispute  shall  be  referred.  Surely,  then,  it  i 
extravagant  to  say  that  if  the  Court'  thinks  that,  accordu 
true  construction  of  the  instrument,  the  thing  ought  not  tc 
therefore  it  is  not  to  be  referred. 

But  the  clause  does  not  stop  there.  After  having  a] 
exhausted  everything  which  is  necessarily  within  the  ten 
lease,  it  goes  on  to  say :  "  or  " — that  is,  any  question  toi 
"  the  working  of  the  said  mines."  What  can  be  larj 
states  that  any  question  whatever  as  to  the  working  of  the 
to  be  referred.  Then  it  goes  on  with  another  provision : 
compensation  or  satisfaction  to  be  paid  or  made,  or  a 
thing  to  be  done  under  the  covenants  by  the  lessors  hei 
tained."  The  lessors  reserve  to  themselves  a  right  to 
with  the  workings  and  privileges  of  the  lessees,  making  ti 
pensation.  Then,  all  that  having  been  said,  these  w 
superadded  to  the  whole:  ^or  touching  the  rights,  du 
Labilities  of  either  party  in  connection  with  the  premises* 
those  words,  '*  in  connection,"  evidently  are  apt  to  inclu< 
think  must  have  been  intentionally  used  to  include,  ev 
relating  to  the  demised  property  and  the  use  of  it,  eve 
which  might  arise  out  of  collateral  matters  between  the  p 

I  cannot  but  think  that  the  very  facts  of  this  case,  and  tl 
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e  present  oontroyersy,  independently  of  anything  that  I  find  in 
etter  of  the  lease,  strongly  indicate  the  reasonableness  of  snch 
^vision.  I  do  not  suppose  that  those  words  were  used  in  fore- 
of  the  exact  controversy  which  has  arisen,  but  if  they  had 
,  their  use  would  have  been  very  well  illustrated  by  it,  because 
eal  controversy,  or  at  least  one  main  part  of  the  controversy, 
[lether  the  objection  which  the  Plaintiffs  are  now  making  to 
manner  in  which  the  Defendants  are  usmg  the  mine  is  not 
ist  the  faith  of  the  real  contract  between  them,  and  against 
aith  of  what  has  passed  between  them, 
am  not  going,  of  course,  to  say  anything  as  to  the  way  in 
b  the  arbitrator,  with  all  the  evidence  before  him,  may  view 
point ;  but  I  cannot  help  thinking  it  reasonably  clear  that, 
r  these  words,  if  subsequently  to  the  execution  of  the  lease 
rhad  been  communication  between  the  parties,  and  the  land- 
had  given  a  verbal  consent  to  something  which  the  lease  did 
iuthorize,and  money  had  been  expended  upon  the  faith  of  the 
;  being  done,  that  would  be  a  matter  which  the  arbitrator 
1  with  perfect  propriety  take  into  account.  So,  if  there  were 
Qtemporaneous  collateral  agreement  having  any  equitable 
,  which  added  something  to  or  took  something  away  from  the 
8  of  either  party,  I  cannot  but  think  that  these  words,  "  or 
ling  the  rights,  duties,  and  liabilities  of  either  party  in  con- 
on  with  the  premises,"  would  perfectly  authorize  the  arbi- 
r,  and  indeed  make  it  his  duty,  to  take  all  those  matters  into 
mt  in  order  to  see  what  were  their  mutual  rights  and  liabili- 
in  respect  of  the  demised  property  at  the  time  when  the 
tion  arose. 

ilso  think,  though  some  doubt  has  been  expressed  about  it, 
it  would  be  perfectly  within  the  arbitrator's  power  to  direct 
3y  to  be  paid,  if  he  thought  money  should  be  paid,  for  some- 
r  which  he  deemed  to  have  been  wrongfully  done  by  the 
es.  It  appears  to  me,  therefore,  that  there  is  no  reason  to 
t  that  the  present  controversy  is  vfithin  the  terms  of  the 
Bment  of  reference,  or  that  the  arbitrator  would  have  as  large 
»rs  as  arbitrators  can  have  to  do  justice  under  it. 
len  we  are  told  that  this  is  an  arbitrary  tribunal,  final  and 
out  appeal,  and  so  forth,  and  that  these  are  not  fit  questions 
>  before  the  arbitrator.    But  I  think  that  the  Legislature  and 
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L.O.       the  Act  of  Parliament  under  which  the  Court  is  now  aat 
and  L.  JJ.    j^^^^^  given  the  answer  to  that  argument.     If  parties 

Jfl^-       determine  for  themselves  that  they  will  have  a  domesi 
VfjLLEswo^  instead  of  resorting  to  the  ordinary  Courts,  then  since  th 
Parliament  was  passed  a  prima  facie  duty  is  cast  upon  t 
to  act  upon  such  an  agreement 

The  parties  here  have  made  that  agreement  They 
knew  what  were  the  reasons  in  favour  of  determining  tl 
tions  by  arbitration,  and  what  were  the  reasons  against  it 
made  it  part  of  their  mutual  contract  that  these  questio 
be  so  determined.  The  Plaintiffs  cannot  therefore,  be  d 
to  complain  if  that  part  of  their  contract  is  carried  into 

Then,  with  regard  to  the  other  two  points,  it  is  said 
arbitrator  could  not  grant  an  injunction.  No  doubt  he 
grant  an  injunction  ;  but  he  might  say  that  the  thing  ^ 
be  done,  and  there  being  liberty  to  apply  to  this  Court,  t 
would  then  grant  the  injunction.  I  agree  that  if,  in  th 
state  of  circamstances,  the  Court  saw  there  was  a  case 
granting  the  injunction,  that  would  be  an  extremely  go 
for  not  sending  the  matter  to  arbitration.  But  nothing 
said  to  us  which  has  any  tendency  whatever  to  make 
that,  in  the  present  state  of  circumstances,  there  is  a  cae 
granting  an  injunction. 

The  only  other  argument  appears  to  be  that  under  1 
is  a  condition  precedent  to  such  an  order  as  this  that  eve 
dant  must,  before  the  suit  began,  have  been  willing, 
continue  willing,  to  go  to  arbitration.  I  do  not  thinl 
according  to  the  true  construction  of  the  Act  The  i 
certainly  imperfectly  expressed,  and  looks  very  much  as 
undergone  a  process  of  amendment  in  which  the  language 
very  accurately  considered.  But  in  substance  the  A( 
gives  a  right  to  one  of  several  Defendants  to  make  the  a] 
to  the  Court,  taking  notice  that  there  may  be  more 
Defendant.  That  by  itself  tends  to  shew  that  the  Legisl 
not  intend  to  make  it  necessary  that  all  parties  should 
the  applicatioD.  Nor  are  there  afterwards  such  clear  w< 
lead  to  that  conclusion.  The  words  which  follow  are 
Defendant  was  at  the  time  of  the  bringing  of  such  actii 
and  still  is  ready  and  willing."    Does  not  that  mean 
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ant  who  is  making  the  application  ?  And  that  view  of  the 
g  of  the  Act  is  sorely  fortified  by  considering  the  whole 
of  the  case.  The  seyeral  parties  have  met  together,  and  by 
eement  in  writing  have  determined  that  certain  disputes 
>e  referred  to  arbitration.  They  now  wish  to  have  that 
tent  performed,  and  it  is  not  the  dissent  of  somebody  else, 
ir  he  be  a  Defendant  or  whether  he  be  a  Flainti£^  which 
to  prevent  the  Coort  from  performing  it. 
result  is^  in  my  judgment,  that  the  Yice-Chanoellor's  decbion 
K^t,  and  the  appeal  motion  must  be  dismissed  with  costs. 

.  M.  James,  U.  : — 

Q  of  the  same  opinion.  With  regard  to  one  argoment 
1  upon  OS — ^that  we  ought  not  to  send  the  matter  to  arbitra- 
«caiise  the  arbitrator  would  decide  without  appeal — ^I  can 
conceiye  that  two  sensible  men  may  possibly  have  had  that 
ir  view,  and  that  they  would  prefer  even  running  the  chance 
arbitiators  making  a  mistake  to  having  every  matter  brought 
Court  of  Law,  or  into  the  Court  of  Chancery,  to  be  heard 
a  Yice-Chancellor,  with  an  appeal  to  this  Court,  and  then 
ps  an  ultimate  appeal  to  the  House  of  Lords.  I  can  conceive 
ensible  men  may  prefer  an  arbitrator  even  to  being  at  liberty 
ry  one  another  through  litigious  proceedings  in  three  suc- 
3  Courts. 

th  regard  to  the  other  points,  I  entirely  agree  with  what  the 
Chancellor  has  said.  It  appears  to  me  that  any  Defendant 
right  to  make  this  application,  and  that  there  is  no  di£5culty 
g  from  the  absence  of  another  Defendant  If  this  Court 
bat  the  thing  could  not  be  eflfected  without  the  concurrence 
nebody  else  who  would  not  concur,  that  would  be  a  sufficient 
1  why  the  matter  should  not  be  sent  to  arbitration ;  but  if 
ther  person  is  willing  to  concur,  there  is  no  difficulty  in  sub- 
^  It  appears  to  me  there  is  no  difficulty  upon  the  words  of 
ction. 

r.  Mkt.t.tsh,  L.  J. : — 
m  of  the  same  opinion* 

iicitors  for  the  Plaintifis :  Messrs.  Fox  db  Bobinson. 
licitors  for  the  Defendants :  Messrs.  Child  &  Batten. 


L.a 
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WALSH  V.  WASON. 

[1871    W.    170.] 

Equity  to  a  Settlement-^Limiiation  in  DefatiU  of  ChUdr 

Where  a  wife  is  entitled  to  an  equity  to  a  settlement,  the 
limited,  after  the  death  of  the  wife  and  in  default  of  children  o 
the  husband  whether  he  does  or  does  not  surviye  the  wife. 

In  this  case  Sarah  Wahh,  a  married  woman,  was  by  i 
the  Court  declared  entitled  to  an  equity  to  a  settlemer 
of  about  £400  then  in  Courts  which  sum  was  directed  tc 
to  a  separate  account.  And  it  was  declared  that  the  e 
to  be  settled  upon  the  said  Sarah  Walsh  during  her  '. 
separate  use,  and  after  her  death  for  such  of  the  child 
said  Sarah  Wahhy  by  her  present  or  any  future  husband 
son  or  sons  should  attain  the  age  of  twenty-one  years, 
daughter  or  daughters  should  attain  that  age  or  marry. 

A  question  was  then  raised  whether,  in  default  of  sue 
the  trusts  of  the  fund  should  be  for  the  incumbrancers  ( 
band  WUliam  Wahhy  according  to  their  priorities,  ai 
thereto,  upon  trust  for  the  husband  absolutely ;  or  sh 
the  husband  or  his  incumbrancers  if  he  surviyed  his  ^ 
case  he  died  in  the  lifetime  of  his  wife,  then  for  the  wii 

The  Master  of  the  Bolls  said  that  he  had  in  sii 
made  orders  giving  the  fund  to  the  husband  only  in  tl 
his  suryiying,  and  wished  the  matter  to  be  mentioned  i 
Chancellor. 

Mr.  Jackson,. Q.C.i  for  an  incumbrancer  of  the  husband 
the  authorities  on  the  subject  were  clear,  and  cited 
Taffgart  (1) ;  SjpireU  v.  WiUows  (2) ;  In  re  SuggitCs  ! 
Croxton  v.  May  (4). 

Mr.  TerreUy  for  the  husband  and  wife,  admitted  that 
tion  was  decided  by  authority. 


(1)  1  D.  M.  &  G.  286. 

(2)  Law  Rep.  1  Ch.  520;  Ibid.  4 
Cb.407. 


(3)  Law  Rep.  3  Cli 

(4)  Ibid.  9  Eq.  404 
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and  L.  J*  H« 

LoBD  Selbobne,  L.C. :—  1^ 

The  ultimate  limitation  to  the  husband  is  in  accordance  with         ^f^ 
the  form  of  settlement  which  Lord  Chelmsford  adopted  in  Spirett      ^,^^' 
T.  Willows  (1),  and  which  the  Vice-Chancellor  James  adopted  in 
Croxlon  t.  May  (2).    If  there  have  been  orders  made  in  a  different 
foHD,  I  should  conclude  that  they  were  so  made  because  the  atten- 
tion of  the  Court  was  not  drawn  to  the  particular  point. 

The  fond  .here  is  not  a  reversionary  interest,  and  the  husband 
has  a  right  to  reduce  it  into  possession,  which  is  intercepted  by  the 
wife's  equity  to  a  settlement.  The  only  question  is,  therefore, 
whether  that  equity  is  to  go  beyond  making  a  provision  for  the 
wife  and  her  children. 

In  my  opinion  that  point  was  virtualH  decided  by  Lord  Crath 
worik  in  Carter  v.  Taggart  (3),  though  down  to  tliat  time  a  practice 
had  crept  in  of  giving  the  wife  a  power  of  appointment. 

In  In  re  SuggitCs  Trusts  (4),  Lord  Cairns  held  it  inconsistent  to 
interfere  with  the  right  of  the  husband  any  more  than  was  neces- 
saiy,  and  that  to  give  a  power  of  appointment  to  the  wife  did  go 
beyond  what  was  necessary. 

It  appears  to  me,  upon  the  same  principle,  that  the  Court  would 
go  beyond  the  necessity  of  the  equity  to  a  settlement  if  it  in  fact 
placed  the  fund  in  the  position  of  a  reversionary  interest  The 
husband  has  a  right  to  any  interest  in  possession,  except  so  far  as 
may  be  necessary  to  provide  for  the  wife  and  children. 

Several  Judges,  who  have  especially  directed  their  minds  to  this 
subject,  have  come  to  the  same  conclusion,  and  I  have  no  doubt 
that  it  is  correct.  The  same  form  must  be  used  as  was  used  in 
Sptraft  V.  Wmows. 

Sm  G.  Hbllish,  L  J.,  concurred. 

Solicitora :  Messrs.  Chinery  &  Aldridge ;  Messrs.  iZ.  M.  &  F.  Lowe  ; 
Hestfrs.  Waller  &  Son. 

(1)  Law  Rep.  1  Ch.  620.  (3)  1  D.  M.  &  G.  286. 

(2)  Ibid.  9  Eq.  404.  "   (4)  Law  Rep.  3  Ch.  216. 

Vol..  Vm.  2T  1 
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EARL  OF  AYLESFOED  v.  MORRIS. 

[1871    A.    67.] 
Expectant  Heir — UnconscumaUe  Bargain — Injunction, 

The  doctrines  of  equity  as  to  the  relief  of  expectant  heirs  from 
able  bargains  have  not  been  affected  by  the  repeal  of  the  usur 
the  alteration  of  the  law  as  to  sales  of  reversionary  interests. 

A  young  nobleman  in  his  twenty-second  year,  entitled  to  larg 
the  event  of  his  surviving  his  father,  was  largely  indebted, 
pressed  for  payment,  and  recommended  the  young  nobleman  1 
certain  money-lender.  The  money-lender  advanced  enough  moD 
pay  off  the  creditor,  and  made  a  further  advance  to  the  youn 
taking  by  way  of  security  his  acceptances  at  three  months  for  the  s 
with  interest  and  discount  together  exceeding  the  rate  of  60  pe 
acceptances  became  due,  and  the  process  was  repeated,  the  you 
receiving  a  small  advance.  The  young  nobleman  had  no  professioi 
in  these  matters,  and  no  application  was  made  to  his  father  or  to 
of  the  father.  The  father  died  before  the  second  set  of  bills 
and  the  money-lender  commenced  actions  upon  them : — 

Eeld  (affirming  the  decree  of  Wickens,  V.C),  that  the  actic 
restrained ;  and  a  decree  made  for  delivery  up  of  the  bills  on  x>a; 
sums  actually  advanced  and  interest  at  5  per  cent] 

1  HE  Earl  of  Aylesford  (then  Lord  Ouemsey)  attained  hi 
on  the  2l8t  of  February,  1870.  He  was  then  entitled,  af 
tail  expectant  npon  the  death  of  his  father,  who  was  in  bac 
large  estates  in  Warwickshire  and  elsewhere,  producing 
rental  of  £20,000,  or  thereabouts.  He  had  no  income  < 
and  depended  entirely  upon  the  allowance  made  to  h 
father,  which  did  not,  in  any  year,  exceed  £500. 

He  was  stated  to  have  been  extravagant,  and  before  1 
age*  he  had  borrowed  money  from  one  John  Oraham,  c 
and  Oraham  made  him  a  further  advance  after  he  cai 
The  result  of  his  dealings  with  Oraham  was  that  sooi 
came  of  age  his  acceptances  for  £4000  were  held  b} 
The  Plaintiff  was  unable  to  meet  these  acceptances,  a 
Oraham  introduced  to  the  Defendant  Bobert  Morris^ 
Oraham.  £3000,  and  advanced  £3800  to  the  Plaintiff,  1 
acceptance  at  three  months  for  £8000.  The  difference,  JE 
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ed  by  Morris  as  discount,  at  the  rate  of  Is.  in  the  poand  per        u  o. 
1.  At  the  same  time,  an  insurance  for  £6000  on  the  Plaintiff's  *^     ■  -  ■- 


as  effiscted,  and  the  first  premium  was  paid  by  the  Plaintiff 
r  the  money  advanced.  Morris  alleged  that  he  considered 
im  to  have  acted  as  the  solicitor  for  the  Plaintiff  in  this 
ction ;  but,  as  will  be  seen  from  the  judgment  of  the  Lord 
ellor,  that  allegation  was  not  established. 

acceptance  for  £8000  became  due  on  the  4th  of  October, 
and  Morris  appbed  for  payment.  The  Plaintiff,  through  the 
f  of  one  AddisoTiy  who  received  from  Morris  5  per  cent,  on  the 
[;tion,  arranged  with  Morris  to  have  the  acceptances  cancelled/ 

Morris  bills  dated  19th  December,  at  three  months,  for 
X),  and  receiving  a  balance  of  £207  only ;  the  rest  of  the 

beyond  the  £8000  being  for  discount,  extra  payment  on 
licy  of  insurance,  and  £275  commission  paid  to  Addison. 

further  circumstances  under  which  these  advances  were 
Eire  stated  by  the  Lord  Chancellor  in  his  judgment 

father  of  the  Plaintiff  died  on  the  10th  of  January,  1871, 
I  the  24th  of  March,  1871,  Morris  applied  for  payment  of 
1,000.    The  soUcitors  of  the  Plaintiff  thereupon  proposed 

the  sum  actually  advanced  with  interest  at  15  per  cent, 
roposal  was  not  accepted  by  Morris,  who  brought  an  action 
I  bills  against  the  Plaintiff;  and  the  Plaintiff  then  filed 
1  in  this  suit  against  Morris  and  Addison,  praying  that  the 
f  exchange  and  the  policy  of  assurance  might  stand  as 
ies  only  for  the  sums  actually  advanced  and  interest  at  5  per 
md  that  the  actions  might  be  restrained. 

Vice-Chancellor  Wickens  granted  an  injunction;  and  on 
b  of  December,  1872,  made  a  decree  for  the  delivery  up 

bills  and  the  policy  on  payment  by  the  Plamtiff  of  the 
Lctually  advanced,  and  interest  at  5  per  cent     No  costs  as 
n  the  Plaintiff  and  Morris  were  given;  and  the  bill  as 
;  Addison  was  dismissed  with  costs. 
Defendant  Morris  appealed. 

Kanlale,  Q.C.,  and  Mr.  HoU  (Mr.  F.  T.  White  with  them). 
Appellant : — 

e  is  not  one  case  in  which,  when  no  security  is  given,  high 
2  T2  1 
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interest  has  been  held  bad ;  nor  has  it  ever  been  held 
may  not,  without  consulting  the  family  solicitor  of  th< 
lend  money  to  the  son  of  a  peer.  The  whole  matter  ha 
considered  in  Benyon  v.  Fitch  (1)  ;  Tottenham  v.  Emmet  (1 
that  this  secnrity^is  bad  would  be  to  go  beyond  Earl  of  < 
v.  Janssen  (3).  Many  of  the  cases  where  sales  of  or  loan 
sionary  interests  have  been  set  aside,  would  not  eTen 
discussed  if  this  was  the  law.  Morris  did  not  come  to  tl 
but  the  Plaintiff  went  to  him,  and  that  not  until  Addisa\ 
to  get  the  money  from  other  persons.  He  could  not  1 
advanced  on  better  terms.  No  doubt  the  repeal  of  the 
has  not  affected  the  doctrine  of  the  Court  as  to  dea 
expectant  heirs ;  but  apart  from  the  usury  laws  it  has  : 
held  that  a  high  rate  of  interest  was  of  itself  invalid 
Oraham  (4)  was  a  case  of  actual  fraud.  In  Webster  ^ 
the  question  was,  whether  the  property  was  reversic 
Miller  v.  Cook  (6),  in  WyaU  v.  Cook  (7),  and  Tyler  v.  Tate 
was  security.  Morris  took  none,  and  could  not  witi 
prudence,  in  the  regular  course  of  his  business,  make  i 
for  the  relief  of  Lord  Guernsey  without  taking  a  high 
terest,  in  order  to- cover  the  losses  he  must  in  some  of  1 
incur.  If  Lord  Chiemsey  had  died  in  the  lifetime  of  ! 
Morris  would  have  lost  his  money.  His  only  security 
an  insurance  on  the  life  of  Lord  Chiemsey,  and  there  wi 
out  of  which  he  could  pay  the  premiums  for  insuring 
Lord  Guernsey.  What  rule  can  be  laid  down  in  such 
the  proper  rate  of  interest?  It  must  be  left  to  the  boi 
lender.  To  give  Morris  5  per  cent,  when  he  recovers  1 
he  lends,  and  to  leave  him  a  loser  of  the  whole  when  h< 
is  absurd  and  unjust  in  the  extreme.  If  the  young 
bought  racehorses  or  jewels  on  credit  at  an  extravagan 
would  have  been  good,  and  by  this  very  loan  he  may 
enabled  to  buy  at  a  cheaper  rate  the  things  he  wanted. 


(1)  36  Bcav.  570.  (4)  2  D.  J.  &  S.  156 ;  I 

(2)  12  L.  T.  (N.S.)  838 ;  14  W.  R.  3.    (5)  Law  Rep.  2  Ch.  642 

(3)  2  Ve8.  Sen.  125 ;  1  Wh.  &    (6)  Ibid.  10  Eq.  641. 
T.  L.  C.  3rd.  Ed.  483.  (7)  16  W.  R  602. 

(8)  Law  Rep.  6  Ch.  665. 
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ro  is  no  pretence  of  any  fraud,  or  that  Lord  Guernsey  did 
low  what  he  was  about,  as  in  Baker  v.  Monk  (1).  K  the 
iff  has  any  such  defence,  it  is  open  to  him  at  law :  Preaian 
lia  (2).  As  to  the  argument  that  Lord  Guernsey  would  be 
1  to  go  on  paying  this  high  rate  of  interest  until  his  whole 
was  swallowed  up,  the  answer  to  that  is,  that  if  he  found  he 
iying  more  than  a  fair  rate,  he  could  at  any  time  get  money 
kere  and  relieve  himself.  Nor  is  this  a  bargain  which  can  be 
ide  as  made  for  inadequate  consideration  as  in  Tenneni  y. 
rds  (8).  Nor  was  he  under  such  pressure  as  not  to  be  a  free 
Nor  was  Morris  in  a  fiduciary  position,  as  was  the  case  in 
H  Y.  Hartley  (4). 

old  cases  were  all  of  sales  of  reversions  or  of  loans  on  security, 
is  only  lately  that  the  doctrine  has  tacitly  been  extended  to 
lal  loans :  Bromley  v.  Smtih  (5)  is  the  first  case.  In  Peacock 
ins  (6),  Bowes  v.  Heaps  (7),  and  Tottenham  v.  Green  (8), 
wsLS  security.  The  only  case  where  there  was  no  security  is 
fn  V.  MUner  (9).     . 

only  grounds  on  which  the  Court  has  been  asked  to  stay 
^tions  are  that  the  Plaintiff  had  just  attained  the  age  of 
^-one  years,  and  that  the  Defendant  claims  60  per  cent.  But 
by  themselves  have  never  been  held  enough  to  justify  the 
^rence  of  the  Court.  The  Defendant  is  not  coming  here  to 
le  assistance  of  the  Court  in  enforcing  a  security,  but  merely 
{ to  be  left  to  his  legal  rights. 


and  L.  J*  U, 

1878 
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Dickinson,  Q.C.,  and  Mr.  Jones-Bateman,  for  the  Plaintiff: — 
I  reason  why  5  per  cent  is  taken  as  the  rate  of  interest  is, 
he  Court  sets  aside  the  original  contract,  and  decrees  repay- 
of  the  sum  advanced  and  of  interest  at  a  rate  fixed  upon 
alogy  to  the  legal  rate.  It  is  a  technical  rule  universally 
3d.  The  principle  on  which  the  Court  has  interfered  in  these 
is,  that  the  parties  are  in  such  a  position  that  no  real  bargain 


(1)  10  Jur.  (N.  S.)  691. 

(2)  Law  Bep.  8  Ex.  19. 

(3)  Ibid.  2  H.  L.,  Sc  6. 

(4)  Ibid.  2  £q.  789. 


(5)  26  Beav.  644. 

(6)  16  Ves.  512. 

(7)  3  V.  &  B.  Il7. 

(8)  32L,J.(Ch.)201. 


(9)  3  P.  Wmf .  293,  n. 
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could  be  made  between  them.  Lord  Ouemsey  was  f 
extravagant,  and  the  Plaintiff  helped  him  in  his  folly  in 
which  cannot  be  connten^ced  in  a  Court  of  Equity.  T 
law  protected  such  young  men  by  the  Macedonian  Decrei 
French  law  also  protected  them:  DonuU,  Lois  Civ 
T.  6,  s.  4  (1).  The  evil  has  existed  in  all  times,  and  ii 
it  has  been  the  policy  of  the  law  to  counteract  it.  T 
analogy  between  this  case  and  that  of  a  merchant  in  < 
This  young  man  was  under  no  necessity  to  be  extravaga 
Miller  y.  Cook  (2)  was  decided  on  that  principle  The 
which  seems  opposed  is  Benyon  v.  FUch  (3),  but  there 
of  interest  was  not  discussed.  In  Tottenham  y.  Ernvti 
reasons  of  the  Judges  were  against  the  lender.  The  a 
the  usury  laws  does  not  affect  this  question,  and  that  altc 
made  for  the  benefit  of  men  in  trade,  not  to  promote  exti 
It  was  argued  that  the  second  transaction,  at  all  events, 
as  the  Plaintiff  was  already  under  these  liabilities ;  bu 
merely  a  continuation  of  the  former  transaction,  and  th 
was  never  a  free  agent  He  was  never  clear  of  thei 
lenders.  In  CroM>e  v.  Ballard  (5)  there  was  an  actual  coi 
For  advances  of  about  £7000  the  Plaintiff  is  liable  \a 
and  the  interest  is,  in  fact,  compound  interest^  which 
always  considers  unconscionable:  Owynne  v.  Beaton 
Plaintiff  could  never  have  escaped  the  accumulation  of 
this  enormous  rate  except  by  becoming  bankrupt,  an 
would  equally  lose  the  whole  of  his  estate. 


Mr.  Kardakey  in  reply : — 

There  is  no  legislation  against  extravagance,  and  t 
man  had  full  legal  right  to  be  extravagant  and  to  bonx 
There  is  no  pretence  of  fraud,  or  haste,  or  pressure, 
already  borrowed  money  at  the  same  rate  from  Gnih 
whole  of  modem  legislation  is  against  these  attempts  to 
and  extravagance,  as  the  only  result  of  such  attempts  1 


(1)  Page  239. 

(2)  Law  Rep.  10  Eq.  641. 

(3)  35  Beav.  570, 


(4)  12L.T.(N.S.)838; 

(5)  1  Ve8.  215. 

(6)  1  Bro.  C.  C.  1. 
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to  mmke  the  bon€>vaB  pay  still  more  in  order  to  oompensate 
nden  for  thdr  additional  risk.  Since  the  nsnry  laws  hare 
iholidipdy  and  sales  of  reTersionary  interests  hare  be^i  made 
there  is  no  nile  against  any  rate  of  interest^  which  was  the 
;Toand  on  which  sodi  transactions  were  fonn^y  held  inTalid: 
■am  T.  Beaie(l);  Eimg  r.  Eamldi^).  No  attempt  was  made 
kTe  tiieae  secniities  s^  aside  until  the  Plaintiff  came  into 
sioQ  of  his  estates.  If  his  father  had  not  died,  Morris  would 
been  left  to  lose  his  money.  The  Plaintiff  has  played  fast 
ooae,  and  if  these  actions  are  stayed,  Morris  mnst  be  a  loser 
he  Plaintiff  a  gainer  in  either  contingency. 


lad  L.  J,  >L 
IST. 


k  5.    Lord  Selborhb;  L.C. : — 

ere  is  hardly  any  older  head  of  equity  than  that  described  by 
Hardwidse  in  Earl  of  Ckesierfidd  t.  Jamssen  (3)  as  reliefing 
ist  die  fraud  **  which  infects  catching  bargains  with  heirs, 
sionerSy  or  expectants^  in  the  life  of  the  father,*  &e.  **  These 
sid)  hare  been  generally  mixed  cases,"  and  he  proceeded  to 
two  characters  always  foond  in  them.  ''There  is  always 
[  presomed  cs"  inferred  from  the  circomstances  or  conditions 
le  parties  contracting — weakness  on  one  side,  usury  on  the 
\  or  extortion,  or  adyantage  taken  of  that  weakness.  There 
wen  always  an  appearance  of  fraud  from  the  nature  of  the 


ith  respect  to  the  fiist  <^  these  two  characters  he  had  spoken 
before,  when  he  said  ct  that  kind  of  fraud  which  might  be 
Dmed  from  the  circumstances  and  condition  of  the  parties  con- 
ing (4) — *^  This  goes  further  than  the  rule  of  law,  which  is, 
it  must  be  prored,  not  presumed ;  but  it  is  wisely  established 
lis  Court  to  pierent  taking  surreptitioos  advantage  of  the 
mess  or  necessity  of  another,  which  knowingly  to  do  is  equally 
Dst  conscienoe  as  to  take  adrantage  of  his  ignorance ;  a  person 
[uaDy  unable  to  judge  for  himself  in  one  as  the  other."  To  a 
lin  extent^  protection  against  this  class  •  of  transactions  was 
ded  by  the  laws  against  usury,  now  repealed,  which  (as  Lord 


O)  2  \em.  12L 
(2)  2  M  J.  &  K.  456L 


(3)  2  Vea.  Sen.  125, 157. 

(4)  Ibid.  155. 
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Eardwiche  also  said)  were  made,  *^  not  for  want  of  pow< 
Court  to  give  relief  in  many  of  these  contracts,  bat  to  n 
void  in  law,  to  give  the  party  a  short  remedy  against  th 

Other  forms  of  similar  extortion,  although  they  kep^ 
usury,  were  defeated  by  a  fixed  rule  of  this  Court,  which 
out  of  the  general  equity.  Post-obit  securities  and  sales 
sions,  or  of  annuities,  or  gross  sums  charged  upon  revers 
or  without  some  element  of  risk,  were  held  redeemable 
case  in  which  the  purchaser  could  not  prove  that  he 
value  for  his  bargain.  "In  the  earlier  cases,"  said  Sir  / 
Shelly  V.  Nash  (2),  "it  was  held  necessary  to  shew  th 
advantage  was  actually  taken  of  the  situation  of  such 
but  in  more  modern  times  it  has  been  considered  not 
those  who  were  dealing  for  their  expectations,  but  those 
dealing  for  vested  reversions  also,  were  so  exposed  to  i 
and  hard  terms,  and  so  much  in  the  power  of  those  \v 
they  contracted,  that  it  was  a  fit  rule  of  policy  to  impose 
who  dealt  with  expectant  heirs  and  reversioners  the  onus< 
that  they  had  paid  a  fair  price,  and,  otherwise,  to  undo  theij 
and  compel  a  reconveyance  of  the  property  purchased." 

The  usury  laws,  however,  proved  to  be  an  inconvenii 
upon  the  liberty  of  commercial  transactions ;  and  the 
rule  of  equity  as  to  sales  of  reversions  was  an  impedime 
and  reasonable,  as  well  as  to  unconscionable,  bargains.  ] 
been  abolished  by  the  Legislature ;  but  the  abolition  of 
laws  still  leaves  the  nature  of  the  bargain  capable  of  bei 
of  fraud  in  the  estimation  of  this  Court ;  and  the  Act  s 
of  reversions  (31  Vict,  c  4)  is  carefully  limited  to  ] 
*^  made  hona  fide  and  without  fraud  or  unfair  dealing,"  a 
under-value  still  a  material  element  in  cases  in  which  it  ] 
sole  equitable  ground  for  relief.  These  changes  of  the  la 
no  degree  whatever  altered  the  oniM  probandi  in  those  cas< 
according  to  the  language  of  Lord  HardwicTcey  raise  *' 
circumstances  or  conditions  of  the  parties  contracting— 
on  one  side,  usury  on  the  other,  or  extortion,  or  advantag( 
that  weakness  " — a  presumption  of  fraud.  Fraud  does  not  1 


(1)  2  Ves.  Sen.  159. 


(2)  3  Madd.  232,  2£ 
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of  the  paxiM  is  wodk  bb  prima  fmde  to 
tlie  tnaBactioQ  eauBol  aiuid  milett  the 
immg  tbe  benefit  of  it  is  able  to  repel  the  presmnptioo 
y  ewideaee^  proviiig  it  to  hare  been  is  point  of  ht^t  fiur, 


re 


the  nde  applied  to  tbe  analogous  cases  of  Toluntary 
for  thpimiolvoa  by  the  donees^  and  to  all  oUier 
homfvr  acqniied,  has  leantted  in  gam  to 
i  poamnn^  at  the  expense  of  the  petsoa  subject  to  it. 
Mortt,  in  a  lecent  oaae  in  tbe  House  of  Lords  {Smith  r, 
Mid  thai  no  indmenoe  can  be  raoie  dlfeet,  more  intelli^ 
Mve  to  be  piatded  againei  than  thai  of  a  person  who 
of  a  3riMin^  man  of  ibrtoney  ^aad  takes  npon  himself  to 
B  vith  mean%  pandering  to  his  gross  extraTaganee 
milKKritT,  and  extorting  from  him,  or  at  least  obtaining 
tof  eteiy  advance  that  he  has  made,  a  pzomise  thai  tbe 
B  oomes  of  age  it  sbaU  all  be  ratified,  so  as  to  make  the 
good**"  Hie  ctnntmstancesof  the  particalar  case  in  which 
b  were  qmfceA  dafleted  widelj  from  thoes  of  the  cans 
I  as;  the  element  of  penonal  infloence  is  hero  aanting, 
for  the  application  of  the  principle,  if  the  paitiee 
eummstaiiees  as»in  the  particiilar  tranaaetaoB, 
le  stronger  party  dominion  oter  the  weaker ;  and  snch 
infineoce  are  generalljr  poaseased,  in  ererr  tmnaaption 
d,  hj  those  who  trade  open  tf>e  follies  and  Tioes  of  m- 
fontfa,  mexperieooe,  and  moral  imbeciL'tj. 
asesof  ralrhing  bargains  with  expectant  hetrs^ooe  pecn- 
w  has  been  almost  uniTersaUr  picscot;  indeed,  its 
ras  coinidered  hrhotd  Bro^^^am  to  be  an  indispeiiaable 
if  equitable  relief,  though  Loid  8t.  Xesmmlt,  with  good 
sents  from  that  opinion  (2).  The  Tietim  eomes  to  the 
his  system  of  deahi^  does  set  snares^  not,  peihapfl^  for  one 
hotw  than  another,  but  for  prod^ak  generallras  a  dam)* 
md  known  to  be  exrlnded,  by  tbe  r^rj  motives  and  dr* 


•  Ito  C.  710^  ill. 


(3)  Si^  T.  ifc  r.  Ufk  Ed.  p.  ZU. 
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cumstances  which  attract  him,  from  the  help  and  advi 
natural  guardians  and  protectors,  and  from  that  profe^ 
which  would  be  accessible  to  him,  if  he  did  not  feel  coi 
secrecy.  He  comes  in  the  dark,  and  in  fetters,  without 
will  or  the  power  to  take  care  of  himself,  and  with  nobc 
take  care  of  him.  Great  Judges  have  said  that  there  is  { 
of  public  policy  in  restraining  this ;  that  this  system 
mining  and  blasting,  as  it  were,  in  the  bud  the  fortunes  ( 
is  a  public  as  well  as  a  private  mischief;  that  it  is  a  i 
direct  fraud  upon  the  heads  of  families  from  whom  th 
actions  are  concealed,  and  who  may  be  thereby  induced 
of  their  means  for  the  profit  and  advantage  of  strai 
usurers,  when  they  suppose  themselves  to  be  fulfilling 
obligation  of  providing  for  their  own  descendants. 

Whatever  weight  there  may  be  in  any  such  collateral 
tions,  they  could  hardly  prevail,  if  they  did  not  connect  1 
with  an  equity  more  strictly  and  directly  personal  to  tl 
in  each  particular  case.  But  the  real  truth  is,  that  th< 
e£fect  of  all  the  circumstances  by  which  these  considei 
introduced,  is  to  deliver  over  the  prodigal  helpless  into 
of  those  interested  in  taking  advantage  of  his  weaknes 
so  arrive  in  every  such  case  at  the  substance  of  the 
which  throw  the  burden  of  justifying  the  righteousn 
bargain  upon  the  party  who  claims  the  benefit  of  it. 

To  apply  these  observations  to  the  present  case :  the  '. 
a  young  man,  who  had  attained  his  majority  less  than  i 
before  the  first,  and  less  than  nine  months  before  the  sec 
action  (the  second  being  the  sequel  of  the  first)  whia 
seeks  to  set  aside.  The  bill  states,  and  the  evidence  p 
he  was  without  any  professional  advice  or  assistance.  ] 
eldest  son  of  a  large  landowner,  and  was  entitled  as 
tail  in  remainder  immediately  expectant  on  the  death  oi 
(a  man  in  ill-health,  though  not  advanced  in  years), 
stated  to  be  worth  £20,000  a  year.  But  he  had  no  acti 
for  the  present  from  those  estates,  or  from  any  other  soui 
was  dependent  on  his  father,  who  made  him  only  a  varii 
ance,  in  no  year  exceeding  £500.  This  young  man,  wl 
his  minority,  had  contracted  expensive  and  extravagant 
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borrowed  money  irom  one  Graham^  by  profession  a  solicitor 
towards  the  Plaintiff  a  money-lender  only),  for  which  he  gave 
isBory  notes  at  twelye  months'  date,  about  nine  months  before 
one  of  age.  The  terms  of  these  transactions  with  Chraham 
here  were  seyeral  of  them)  do  not  distinctly  appear;  but,  in 

1870,  soon  after  the  Plaintiff  came  of  age,  Graham  obtained 
him  acceptances  for  £4000,  at  some  very  short  dates,  in  h'eu 
\e  promissory  notes,^and  on  these  acceptances  coming  to 
rity  he  pressed  the  Plaintiff  for  payment,  declined  to  renew 
Eike  any  farther  advance,  and  recommended  him  to  apply  to 
)efendant  Morris,  as  a  money-lender  and  discounter,  to  di^ 
b  for  him  bills  amounting  to  £8000,  payable  at  three  montfafi, 
)earing  after  their  maturity  sixty  per  cent,  interest.  To  this 
Bstion  the  Plaintiff  acceded,  and  the  transaction  was  accord^ 

carried  through  with  Morris  by  the  agency  of  Graham  him- 
he  person  chiefly  interested  in  getting  the  money  for  his  own 
it,  the  terms  being,  of  course,  arranged  between  him  and 
•ML    For  these  bills  £6,800  only  was  paid  by  Morris,  the  rest 
^  retained  by  way  of  discount;  so  that,  if  the  discount  is 
I  into  account,  and  the  rate  of  interest  calculated  from  the 
of  the  adyance  upon  the  sum  actually  advanced,  the  interest 
really  much  greater  than  60  per  cent    Out  of  the  £6800 
ioiii  received  £3000,  remaining  a  creditor  of  the  Plaintiff  for 
0,  in  respect  of  which  (he  tells  us)  he  '^  shortly  afterwards 
lenced  proceedings  in  bankruptcy  against    the  Plaintiff." 
rest  of  the  money  went  to  supply  the  (real  or  imaginary) 
3  of  the  Plaintiff.    This  first  transaction  was  the  parent  of  the 
d.     The  bills  for  £8000  became  due  on  the  4th  of  October, 
f  the  circumstances  of  the  Plaintiff  then  remaining  the  same, 
usual  application  £Dr  payment  was  made;  and  the  Plaintiff 
introduced  by)  Mr.  Curtis,  a  hotel-keeper,  with  whom  he  was 
linted,  and  who  seems  about  that  time  to  have  been  endea- 
ng  to  raise  money  for  him,  to  one  Addison,  with  whom 
V  own  acquaintance  appears  to  have  been  of  the  slightest 
iption.    Addison,  who  had  formerly  been  an  offu^er  in  the 
,  was  at  that  time  by  profession  a  procurer  of  loans  for  spend- 
s  from  money-lenders.     He  styles  himself  a  '^  monetary 
t,"  or  ^the  intermediate  person  bringing  the  capitalist  and 
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the  borrower  together ;"  expecting  for  that  service  a  bro 
5  per  cent ''  on  the  amount  of  the  bills,  and  not  on  tl 
lent;"  and  so  having  a  direct  interest  in  every  sucl 
swelling  the  amount  of  the  bills.  By  this  person's  a{ 
terms  on  which  the  £8000  bills  were  to  be  raised  were 
with  Morris  on  the  19th  of  December,  1870,  on  whicl 
Plaintiff  gave  Morris  another  set  of  bills  for  £11,000 
that  date,  and  payable  three  months  afterwards,  with  60 
interest  from  maturity ;  no  money  passing  from  Morris 
new  bills  except  a  sum  of  £275,  wliich  he  paid  to  Adi 
£207,  which  went  into  the  Plaintiff's  pocket  Morris' i 
of  the  payment  to  Addison  is  in  these  words :  *'  After  '. 
counted  the  £11,000  worth  of  bills,  I  said,  'I  suppose 
want  2^  per  cent,  Addison V  he  said,  'Yes,  I  am 
satisfied.'  I  then  sat  down  and  wrote  him  a  check  for  £! 
this  manner  the  Plaintiff,  having  received  in  June,  £6800 
the  whole  payment  to  Graham  as  a  receipt  by  the  Plai 
in  December  £207 — in  all  £7000 — was  made  a  debtor 
within  a  spcwje  of  nine  months  for  £11,000,  carrying  60 
interest.  All  these  transactions  were  carefully  concealed 
Plaintiff's  father.  The  Plaintiff  says  in  his  a^davits  in  i 
his  case,  speaking  of  debts  contracted  during  his  mine 
*'  he  feared  to  divulge  them  to  his  father,  or  the  other  m< 
his  family,"  In  his  cross-examination,  he  says  that  he  1 
conceal  from  his  father  that  he  was  in  debt ;  adding,  wit 
to  the  second  transaction,  that  his  father  was  then  ill, 
on  the  point  of  death,  and  he  did  not  like  the  fact  di 
him.  He  states  that  he  asked  Addison  to  get  him  some  n 
per  cent ;  but  that,  "  instead  of  doing  that,  he  went  and  d 
my  bills  to  Morris  and  different  people,"  explaim'ng  aften 
that  he  was  ignorant  of  the  terms  imposed  upon  him, 
he  ''wanted  money,  and  felt  obliged  to  submit  to  a 
which  might  be  dictated  to  him ;  and  did  not  very  much 
the  rate  of  interest  was."  When  5  per  cent  was  spoke 
object  was  to  obtain  an  advance  on  the  Plaintiff's  re\ 
interest  in  the  family  estates;  and  with  this  view  the 
seems  to  have  been  in  communication,  in  November,  1870 
Mr.  Curtis,  with  Mr.  Bonner  a  solicitor,  and  a  friend  of 
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ror  this  purpose  access  to  the  title  deeds  of  the  estate  was 
saiy,  and  these  were  in  the  possession  of  Bennett,  the  family 
tor.  The  Plaintiff  informed  OwrUs  and  Addison  that  he 
Id  not  procure  the  deeds  without  going  to  Mr.  Bennett ;"  and 
terwards  said  that,  although  he  thought  Mr.  Bennett^  if  asked, 
1  not  have  refused  to  procure  the  deeds,  he  never  asked  Mr. 
ett^  being  ^*  afraid  it  would  come  to  his  father's  ears." 
le  Plaintiff,  therefore,  entered  into  these  transactions,  not  only 
»ut  any  competent  and  disinterested  advice  or  assistance,  but 
mt  that  accurate  information  as  to  his  own  means  and  circum- 
es  which  could  only  be  obtained  if  his  fears  had  been  over- 
I  and  the  veil  of  secrecy  between  himself  and  his  family 
>ved. 

Burning,  as  I  do  assume,  and  am  prepared  to  decide,  that  this 
state  of  circumstances  which,  coupled  with  the  nature  and 
B  of  the  bargains  themselves  (bargains  which  are  in  my 
ment  frimafaeie  oppressive  and  extortionate)  casts  some  (mus 
indi  upon  the  Defendant  Morris,  what  evidence  has  he  given 
iischarge  himself  of  that  burden  ?  In  my  judgment,  none 
ever.  On  the  contrary,  he  admits  facts  from  which,  if  it  were 
Bsary,  inferences  unfeivourable  to  him  might  be  drawn.  As  to 
first  transaction,  he  says,  indeed,  that  he  looked  upon  Mr. 
ham  as  the  Plaintiff's  solicitor.  But  he  admits  that  neither 
Chraham  nor  the  Plaintiff  ever  told  him  so.  He  made  no 
iry  as  to  Mr.  ChahanCs  authority,  and  he  cannot  say  whether 
Oraham  shewed  him  any  letter  or  authority  of  any  kind.  He 
also  that  Mr.  QrcAam  never  told  him  that  he  was  himself  a 
itor  of  the  Plaintiff;  and  that  he  did  not  then  know  that  Mr. 
ham  held  the  Plaintiff's  acceptances ;  and  he  is  certain  that 
Oraham  did  not  tell  him  that  the  Plaintiff's  father  was  then 
>uring  under  a  fatal  disease.  But  the  fact  appears  to  be  that 
Morris  purposely  abstained  from  making  any  of  those  in- 
ies  which  every  man  would  have  made  who  was  entering  into 
idness  transaction  fairly  and  in  good  faith,  without  either  an 
kional  disregard  of  his  own  security,  or  a  design  to  make  his 
ket  of  another  man's  weakness.  He  looked  at  the  Peerage 
ascertained  the  age  of  the  Plaintiff's  fiather,  and,  no  doubt, 
age  of  the  Plaintiff  himself  also.    '*I  naturally  iaferred,''^he 
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sdLjB,  "  tilat  he  would  in  time  succeed  to  the  family  esta 
father  was  then  a  young  man."  But  he  expressly  s 
asked  Mr.  Qrdham  no  question  about  the  Flaintiff'i 
although  at  the  very  first  interview  he  made  the  Plain 
to  £8000  or  £10,000;  and  he  adds  that  if  Mr.  OfxxJn 
him  that  the  earl  was  suffering  under  some  fatal  ( 
should  not  have  taken  any  notice  of  it."  Whatever  I 
might  be  in  dealing  with  the  Plaintiff,  it  is  clear  that 
did  not  present  itself  as  a  very  substantial  risk  to  t 
Mr.  Morris,  who  did  not  care  even  to  know  whether  1 
was  in  a  condition  to  give  anything  more  than  person 
and  he  avows  in  plain  terms — "  I  exacted  60  per  cent, 
get  the  best  price  I  can ;  we  all  do  that."  He  adm 
Plaintiff  had  no  professional  adviser  in  the  second  1 
and  he  also  admits,  as  I  have  already  mentioned,  the  ] 
himself  of  a  bonus  or  commission  of  £275  to  Mr.  Addisi 
as  far  as  I  can  see,  supposing,  or  having  any  reaso: 
to  suppose,  that  the  Plaintiff  would  ever  be  informed  c 
ment,  or  would  derive,  directly  or  indirectly,  any  bei 
from. 

No  attempt  has  been  made  to  shew  by  any  i: 
evidence  (if  such  a  thing  could  be  conceived  possib 
terms  thus  imposed  upon  the  Plaintiff  were  fair  and 
having  regard  to  the  nature  and  degree  of  the  risk 
lender,  or  to  any  other  criterion.  The  diflBculty  c 
attempt,  in  the  face  of  the  admitted  facts  that  there 
bargaining  at  all,  and  that  no  inquiry  was  made  intc 
nature  or  value  of  the  Plaintiff's  expectations,  would 
great.  It  is  stated,  indeed,  by  Mr.  Addison  that  before 
with  Morris  to  take  £11,000  in  lieu  of  the  £8000  bills 
to  two  or  .three  other  members  of  the  same  fratem 
success;  and  the  project  of  raising  money  at  5  pei 
failed  on  account  of  the  Plaintiff's  unwillingness  to  ap 
family  solicitor  upon  the  subject,  though  on  this  lat 
there  is  no  evidence  beyond  the  Plaintiff's  own  statem 
letter  from  a  Mr.  Bonner ,  proved  by  Mr.  Curtis,  in 
Bonner  states  that  he  had  procured  copies  of  certain  do 
title  anterior  to  the  existing  family  settlement,  which  \ 
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Q  the  Begistrj  of  the  Gooit  of  Probate  and  the  Iniolment 
;  but  that  nothing  fnither  oonld  be  done  without  reference 
faznil  J  solicitor. 

this  does  not  proye  that  the  transactions  with  Mr.  Morris 
ur  and  reasonable ;  and  I  agree  with  what  was  said  in  one 
recent  cases,  that  a  bargain  (even  if  the  terms  offered  had 
(hewn  to  be  the  same,  which  is  not  here  the  case,)  hawked 
among  members  of  the  money-lending  fraternity,  and 
Hi  by  several  of  them,  is  not  thereby  proved  to  be  one 
this  Court  ought  to  uphold. 

Qay  well  be  that,  under  the  circumstances  in  which  the 
iff's  bills  were  offered,  it  might  not  suit  the  interest  of  those 
men  to  advance  money  upon  them  on  any  terms  which 
be  safe  in  a  Court  of  Equity,  or  to  run  the  risk  of  advanc- 
em  on  terms  which  would  be  unsafe.  This  caution  on  the 
I  others  cannot  prove  the  righteousness  of  the  bargain  made 
\  Defendant,  who  was  less  scrupulous, 
ras  contended  by  the  Appellant's  counsel  that  the  equity  as 
rhing  bargains  with  expectant  heirs  was  not  applicable  to 
^86— first,  because  the  Pkiintiff  was  entitled  to  a  vested 
ider  in  the  family  estates,  and  had  not  a  mere  expectation 
ceeding,  as  heir  or  devisee,  to  his  father;  and,  secondly, 
pe  there  was  no  dealing  with  that  estate  in  remainder, 
is,  in  my  judgment,  no  weight  in  either  argument.  All 
868  shew  that  remaindermen  and  reversioners  are  expectant 
within  the  meaniag  of  the  doctrine.  And,  whatever  form 
transactions  might  assume,  the  fact  was,  and  it  was  well 
stood  by  the  Appellant,  that  the  Plaintiff  was  trusted  upon 
edit  of  his  expectations,  that  is,  of  his  prospect  of  sue- 
g  on  the  death  of  his  father  to  the  family  estates.  He 
)  property  in  possession,  but  he  had  this  property  and  any- 
else  besides  which  he  might  get  from  his  &ther,  in'prospect. 
^rd  Hardwieke  said  in  Earl  of  Chetterfidd  v.  Janssen  (1), 
creditor  knowing  the  fund  for  payment  must  depend  on  the 
's  surviving  the  father  or  grandfather,  whether  it  is  said  so 
."  It  is  suggested  that  if  an  immediate  security  on  the  estate 
lainder  had  been  given,  that  estate  might  have  been  foreclosed, 
(1)  2  Ves.  Sen.  126, 158, 
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or  forced  to  salo  at  an  enormous  loss,  while  it  wa 
sionary.  But  the  same  thing  might  have  happened  i 
the  present  (since  non-traders  have  become  subject  t 
bankruptcy)  by  the  creditor  making  the  debtor  banki 

The  truth  is,  that  such  terms  as  those  imposed  on 
in  the  present  case  are  not  less,  but  are  more  onerout 
scionable  than  if  a  deferred  security  upon  the  reversio 
had  been  taken.  It  was  certain  that  the  debtor,  nn 
sionary  interest  fell  into  possession,  would  nfever  ha^ 
of  his  own  to  make  payment  By  taking  from  him 
dates,  with  large  discount  and  enormous  interest,  ! 
under  a  perpetual  pressure,  which  fell  upon  him  as 
bills  might  arrive  at  maturity.  He  must  either  be  ma 
or  be  forced  to  take  up  money  elsewhere  in  the  mark 
which  in  such  a  case  would  be  only  shifting  the  bun 
shoulder  to  another,  and  in  no  way  alleviating  it), 
renew  with  the  original  creditor,  in  which  case  the  a 
of  the  debt  would  be  rapid  and  enormous. 

In  the  present  case  this  was  actually  done,  not  a 
the  three  months,  when  the  bills  for  8000Z.  matured, 
lapse  of  more  than  five  months ;  and  yet  it  was  doi 
which,  if  repeated  at  like  intervals,  would  have  about 
debt  in  the  course  of  every  year.  It  is,  indeed,  guflB 
bable  that  the  lender  would  prefer  (as  Mr.  Morris  sa] 
have  preferred)  to  realize  his  enormous  profits  and  t( 
risk  at  as  early  a  period  as  practicable,  and  that  h 
his  power  over  the  debtor  for  that  purpose.  Bat  i 
could  only  pay  him  off  by  going  through  a  similar  pn 
other  quarter,  the  consequences  of  the  transaction 
him  very  much  the  same. 

Upon  the  whole  case,  my  judgment  is  the  same  as  1 
Chancellor  WieJcens.  The  form  of  the  decree  must 
by  adding  a  direction  in  the  usual  form  for  dismiss 
with  costs,  if  the  Plaintiff  does  not  within  a  time  to 
after  the  date  of  the  certificate  (I  presume  it  should  be 
pay  what  may  be  found  due  from  him ;  but  the  App 
pay  the  costs  of  the  appeal. 

I  have  felt  some  doubt  as  to  the  costs  in  the  Court 
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lie,  I  am  not  disposed  on  that  point  to  disturb  the       L.O. 
le  Appellant  is  not  alleged  or  proved  to  have  been  ""     •  -M* 
iceit  or  circumvention^  and  the  Plaintiff  has  no  merits       ^ 
to  plead.    He  comes  into  Court  to  be  relieved  from 
ences  of  a  course  of  very  wilful  and  culpable  folly  and 
6i     I  think  him  entitled  to  the  relief  which  he  asks ; 
it  is  not  unjust  that  he  should  obtain  it  at  his  own 
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concur, 

for  the  Appellant :  Mr.  E.  O.  La/wrenee. 

for  the  Plaintiff:  Messrs.  Bennett^  BoAOiont  it  Bennett. 


CHEISTEE  V.  CHEISTIE. 

[1872    C.    199.] 
EsoeptioM — Boandal — Bdevancy. 

Aij)  tiffs,  wfao  carried  on  an  eztensiye  and  well-known  business  as 
rs  tinder  the  firm  of  '*  Christie^  Matuon^  A  Woods,**  filed  their  bill 
1  the  issuing  of  the  prospectus  of  a  limited  company  to  be  **  formed 
lurpooe  of  acquiring  and  working  the  well-known  and  rapidly- 
;  auction  and  general  land,  estate,  and  house  agency  business  of 
hrittie  S  OhrUtie,**  The  bill  alleged  that  the  business  of  the 
was  the  only  well-known  business  of  auctioneers  connected  with 
of  Chrittit^  and  that  the  description  in  the  prospectus  of  the  busi- 
in  mentioned  was  inapplicable  to  any  business  of  the  Defendants 
tietf  and  was  inserted  to  induce  the  public  to  believe  that  the  busi- 
Jsmi  of  tba  Plaintiffs.  The  bill  then  alleged  that  C.  J.  Christie,  one 
'endanta,  was  adjudicated  bankrupt  in  1869  and  paid  no  dividend, 
btained  his  order  of  discharge  in  1870 ;  that  in  1869  he  was  oom- 
r  trial  at  the  Maryldxme  Police  Court  on  a  charge  of  fraud  by 
false  cheques ;  that  a  report  in  the  Times,  which  was  set  out  in 
vfks  a  correct  report  of  what  took  place  at  the  committal ;  and  that 
f  in  respect  of  which  the  charge  was  made  was  subsequently  paid 
on,  and  the  prosecution  abandoned.  The  Defendants  the  Chrisiies 
for  scandal  to  the  allegations  as  to  the  criminal  proceedings  iu 

ieTersin^  the  decision  of  MalinSf  YX).),  that  the  allegations  were 
2U  ,  1 
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goamdalous  flnd  must  be  exptmged,  for  that  the  DefendaniV 
jnitted,  in  1809,  a  fraud  wholly  vmooimected  with  the  subject 
suit  would  have  beea  irrelevaut,  and  that,  a  fortiori,  an  all< 
had  been  committed  for  trial  on  a  charge  of  having  been 
fraud,  without  any  allegation  that  he  had  been  guilty  of  it,  wi 
On  a  succeraful  appeal  from  an  order  overmliiig  exceptions  i 
Appdian  t  was  allowed  his  costs  of  the  appeal,  as  well  as  his  coi 
below  as  between  solicitor  and  client. 

IHIS  was  an  appeal  by  the  Defendants  William  H.  i 
Charles  John  Christie  from  an  order  of  Yice-CIianc< 
overruling  exceptions  for  scandal. 

The  bill  was  filed  on  the  30th  of  October,  1872,  by 
constituting  the  well-known  firm  of  Christie^  Manse 
auctioneers,  against  the  above-named  Defendants  and  g 
persons*^  The  bill  atated  that  the  Plaintiffs  had  for 
carried  on  business  as  auctioneers;  that  the  busine 
monly  known  in  the  trade  and  among  the  public  as  C 
was  very  extensive,  well  known,  and  of  high  reputatio 
then  set  out  a  printed  paper,  which  the  senior  pai 
Plaintiffs'  firm  had  received  on  the  23rd  of  Septe 
being  a  prospectus  of  **  Christie,  Christie,  &  Co.'s  Ore 
Auction  Mart,  Limited.'*  For  the  present  purpose  it 
state  that  it  was  the  prospectus  of  a  limited  con 
^'  formed  for  the  purpose  of  acquiring  and  working  the 
and  rapidly-increasing  auction  and  general  land,  estat 
agency  business  of  Messrs.  Christie  &  Christie,**  the  ai 
of  which  were  stated  to  be  at  7,  Argyle  Street,  and  t 
19,  Brook  Street.  The  Defendants  W.  R  Christu 
Christie,  and  some  of  the  other  Defendants,  were  m 
prospectus  aa  directors,  and  the  other  Defendants 
The  bill  alleged  that  the  prospectus  was  prepared  b] 
dants^  and  that  it  was  calculated  and  designed  and  ^ 
mislead  the  public  into  the  belief  that  the  business  the 
to  was  the  business  of  the  Plaintiffs.  That  the  Plaint 
was  the  only  well-known  business  of  auctioneers  ii 
with  the  name  of  Christie.  That  the  description  of 
mentioned  in  the  prospectus  as  a  well-known  and  rapid] 
business  was  inapplicable  to  any  business  of  the  Defen 
Christie  and  C.  J.  Cliristie,  and  was  inserted  in  the  i 
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'■  the  public  to  belieTe  that  the  business  iras' that  of  the 

iffs. 

\  bill  went  on  to  allege  circumstances  as  to  the  Defendants 

leir  btisiDess  as  follows : — That  C.  J.iJhristie  was,  on  or  about 

id  of  NoTember,  1869,  adjudicated  bankrupt.    Debts  unse- 

£464  12s.  Id.;  debts  secured,  £400;  property  held  by 
d  creditors,  £300 ;  assets^good  debts,  £18  168.  65.,  and 
:til,  £23  12a.  Tliat  no  dividend  ever  was*  paid,  and  that  the 
apt  obtained  his  order  of  cliBcharge  on  the  18th  of  February, 

That  in  these  proceedings  W,  H.  Christie  appeared  as  a 
Dr,  and  was  described  as  of  Leghorn, 

tt  G.  J,  Christie,  for  some  time  before  his  bankruptcy,  was 
ary  of  the  8t  Martflebone  Female  OharHy  School.  Then 
ed  the  allegations  which  formed  the  subject  of  the  excep- 
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m  situation  he  lost  in  consequence  of  the  charge  which 
i  the  subject  of  the  criminal  proceedings  next  hereinafter 
oned. 

a  11  November,  1869,  the  Defendant  C.  J.  Christie  was 
itted  for  trial  at  the  MarylAone  Police  Court  on  a  charge 
intent  to  defraud  Mr.  /.  D.  StnUh,  of,  &c.,  of  the  sum  of 
'}$,  6d.  by  means  of  false  cheques.  The  proceedings  in  the 
ommittal  were  reported  in  the  London  daily  papers  of  the 
ing  day.  The  following  report  thereof  appeared  in  the 
London  daily  newspaper  of  the  12th  of  November,  1869; 
report  is  a  correct  report  of  what  occurred  in  the  8ai4  <^^" 
L  ._....•... 

he  mid  report  is  as  follows :—         .  „ 

ii  Manjlebonef  0.  /.  Christie,  aged  22,  of  Melbourne  Eouee, 
,  described  as  of  no  occupation,  but  lately  holding  the  situa*^ 
f  secretary  of  SL  Marylebone  Female  Charity  School,  34,  Mary-: 
Road,  was  charged  on  a  warrant,  and  broiight  up  by  Kirby, 
).,  charged  with  intent  to  defraud  Mr.  /.  D.  Smith,  otHiyh 
,  Marykbonct  hosier,  of  the  sum  of  £32  5s.  6d.  by  means  of 
clieques.  The  CJourt  was  crowded  by  tradesmen  of  the  dis- 
who  had  taken  cheques  from  the  prisoner  thinking  he  was  a 
>f  good  position.  Mr.  Metcalfe  prosecuted,  and  Mr.  KeBy  de- 
i    After  hearing  the  evidence,  Mr.  Mansfidd  committed  the 
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prisoner  for  trial,  but  said  he  would  accept  substantial  1 
was  not  forthcoming,  and  he  was  removed  in  the  yan.' 

''  The  money  in  respect  of  which  the  said  charge  was 
subsequently  paid  by  a  relative  of  the  said  C.  J.  Chrid 
said  Mr.  Smith  withdrew  from  the  said  prosecution." 

The  bill  then  stated  that  the  Defendants  the  Ch 
taken  the  ground  floor  of  No.  19,  Brock  Street^  about  Mi 
and  the  building,  7,  Argyh  Street,  in  May,  1872,  and  af 
other  allegations,  to  which  it  is  not  necessary  particulai 
shewing  that  the  Defendants'  business  was  frequently  n 
that  of  the  Plaintiffs,  prayed  for  an  injunction  to  restrs 
fendants  from  circulating  the  prospectus  or  any  like 
and  from  permitting  or  being  concerned  in  the  forma 
said  company  or  any  like  company,  and  from  carrying  c 
concerned  in  carrying  on  the  business  of  auctioneers 
name  of  the  said  company  or  any  like  name ;  and  that 
dants  the  Christies  might  be  restrained  from  carryi 
business  of  auctioneers  under  the  style  of  ^*  Christie, 
Co.,''  "  Christie  dt  Christie"  or  "  Christie,"  or  any  othej 
style  not  clearly  distinguishing  their  business  from  t 
Plaintiffs. 

The  Defendants  the  Christies  filed  exceptions  for  sea 
much  of  the  bill  as  related  to  the  above  criminal  j 
against  C.  J.  Christie,  and  the  exceptions  were  overrules 
Chancellor  Matins  (1). 


(1)  1873,  Jmu  16. 
Snt  R.  Maukb,  V.C.  :— 

Unless  I  can  come  distinctly  to  the 
conclusion  that  statements  calcnlated 
to  give  so  much  offence  and  cause  so 
much  injury  to  the  Defendants  are 
pertinent  to  the  matter  to  he  decided 
between  the  parties,  I  must  unhesita- 
tingly order  them  to  he.  expunged,  with 
the  usual  consequences  to  the  parties 
introducing  them,  namely,  that  they 
should  pay  the  costs  as  between  solici- 
tor and  client.  The  question  is,  are  or 
are  not  these  statements  pertinent  ?  The 
case  made  by  the  bill  is  that  the  De< 


fendants  are  setting  up 
auctioneers  in  a  way  calcv 
the  public  to  believe,  an 
actually  led  many  peoph 
that  it  is  tho  business  of  t 
Now,  as  those  young  men 
fit  to  set  themselves  up  i 
tioneers  long  established, 
and  increasing  business 
tracting  the  public,  I  cai 
it  is  wholly  irrelevant  to  1 
tween  the  parties  to  asoert 
are,  what  they  are,  whei 
been,  and  how  they  hai 
ployed.  The  exception 
must  be  disallowed. 
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m,  Q.C.,  and  Mr.  CooJcBonf  for  the  appeal,  referred  to 
lorn.  (1),  Wtfaifs  Pr.  Reg.  (2),  and  JEx  parte  Simpson  (3). 

jijis,  Q,C.,  and  Mr.  Marten,  for  the  Plaintiffs : — 

rationB  ia  queation  are  relevant  as  tending  to  shew  that 
ntationd  In  the  prospectus  are  false.  To  prove  persona- 
hingB  are  to  be  made  out — ^that  the  description  is 
to  the  business  of  the  Plaintiffs,  and  that  it  is  not  con- 
i  an  honest  representation  of  the  circumstances  of  the 
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BD  Justice  Mellish  : — Are  you  not  endeavouring  to 
I  by  evidence  that  the  man  committed  a  fraud  before  ?] 

not  the  object  of  the  allegations,  but  to  shew  that  the 

oes  of  the  Defendants  the  Christies  were  such  that  the 

relating  to  them  in  the  prospectus  must  have  been 

se. 

J0R3CE,  L,C : — 

3f  opinion  that  this  appeal  must  be  allowed.  If,  on  the 
it  is  important  and  necessary,  as  I  think  it  is,  to  adhere 
that  everything  relevant  to  the  issue  between  the  parties 
mitted  io  be  averred  however  it  may  bear  on  the  cha- 
le  parties,  it  ie  no  less  important  to  keep  scandal  off  the 
he  sole  question  in  such  a  case  is  whether  the  matter 
be  scandalous  has  a  tendency,  or,  in  other  words,  would 
ble  in  evidence  to  shew  the  truth  of  any  idlegation  in 
it  is  material  with  reference  to  the  relief  that  is  prayed. 
[  in  the  present  case  is  filed  by  a  well-known  firm  of 
\  and  picture-dealers,  alleging  that  certain  proceedings 
being  taken  by  the  Defendants  have  a  tendency  to  cause 
advertised  by  them  to  be  confounded  with  the  Plaintiffs' 
&d  so  to  injure  the  Plaintiffs,  and  that  is  the  real  issue. 
Rations  in  question  had  any  tendency  to  prove,  or  if  the 
Bd  could  be  admitted  in  evidence  for  the  purpose  of 
lat  a  business  is  being  advertised  or  set  up  by  the  De- 


(1)  Page  207. 


(3)  15  Yes.  476. 


(2)  Page  383. 
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fendimts  in  such  a  way  as  to  lead  the  public  to  confoi 
the  bnsiness  of  the  Plaintififs,  however  seai^loas  they 
they  would  be  material,  and  therefore  must  stand.  ] 
judgment  tbey  have  no  tendency,  direct  or  indirect,  to 
thiiig  of  the  kind,  imd,  if  offered  in  evidence  for  that  pui 
be  rejected. 

In  what  way  eau  the  matte^  which  is  excepted  to  h 
Mr.  Biggins  says  it  tends  t^  prove  fraud.  If  it  does  it  i 
levant  unless  it  tends  to  prove  £raud  connected  with 
alleged  by  this  bill ;  therefore  it  is.  necessary  to  go  f 
shew  how  this*  matter  tends  to  shew  that  the  Defe 
advertising  this  business  in  such  a  way  as  to  make  it  1 
confounded  with  the  business  of  the  Plaintiffs.  I  am  1 
loss  to  understand  how  the  circumstance  of  a  charge  h 
made  nearly  three  years  before  the  advertisement  of  1 
business  against  one  of  the  Defendants  in  the  Police  Coui 
lAone,  and  which  has  nothing  to  do  with  the  business  i 
tised  or  with  any  other  matter  whatever  mentioned  in 
in  the  prospectus,  can  have  any  tendency  to  prove  anythi 
to  the  case  made  by  the  bilL  It  is  argued  that  it  m 
prove  misrepresentation  in  the  prospectus.  If  the  meai 
argument  is  that  because  a  man  committed  a  criminal 
years  ago  he  is  to  be  presumed  likely  to  oommit  a 
the  answer  is,  that  our  law  does  not  admit  of  any  bxh 
proof,  I  can  find  no  allegation  whatever  m  this  pros] 
truth  of  which  might  not  stand  with  the  troth  (even  i 
is  not  alleged)  of  the  charge  said  to  have  been  made 
before  at  the  police  office.  The  argmnentf  as  I  nnderstt 
has  been  offered  is  tins :  If  we  can  prove  that  the 
given  by  the  Defendants  in  their  prospectus  of  their  o^ 
at  7,  Argyle  Street,  ^Begent  Street^  and  19,  Brook  Street, 
Square,  is  so  false  that  the  public  'inust  have  «uppose( 
standing  the  mention  of  these  places,  that  the  bnsine 
the  Plaintiffs'  business,  which  is  not  carried  on  at  those 
that  be  the  argument,  then  I  am  prepared  to  admit  the 
connected  with  tiie  history  of  the  business  at  7^  iAn 
Regent  Street,  and  the  business  at  19,  Brook  Street^ 
Square — in  other  words,  the  narrative  in  the  bill  which  1 
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h  and  follows  in  thd  sabseqneat  paragraphs — may  be  L,?Cr^ 
I,  becaose  by  diewing  tke  inapplicability  of  the  general  ^^ 
nt  in  the  proq>ectoB  to  this  bosiness,  one  step  might  be 
» fihew  its  inapplicability  to  the  business  of  thei  Plaintiffs, 
ee  bnsinessesy  it  appears  by  the  bill,  w^re  oommenced  ^t  a 
te  than  the  date  of  this  charge,  said  to  h^ye  been  made  at 
ice  Court  on  the  11th  of  November,  1869 ;  and  I  mnst  say 
)  aHegstions  eoioeipied  to  seem  to  me  to  be  not  only  scan- 
rat  oppressive;  for  the  bill  does  not  even. allege  the  truth 
harge.  To  put  into  a  bill  a  statement  that  at  some  time  or 
serious  charge  was  made  against  a  Defendant  at  a  police 
and  reported  in  certain  terms  in  a  newspaper,  without 
I  tkM  tiie  charge  was  true,  cannot  be  justifiable,  even  if  the 
being  tme,  would  have  beenmateriaL  But  even  if  it  had 
ae,  here  it  would  have  been  utterly  immaterial,  and  in  my 
the  whole  history  of  the  life  of  this  Defendant  irom  the 
'was  bom  might  have  been  introduced  into  ihe  hill  with  as 
iBtifieafien  aiid  reason  as  the  allegations  b^w  in  question;  I 
re  ihhik-^  that  the  order  of  the  Yioe^Ghatncellor  must  be^ 
1  alid  ike  ezoeptaoBs  allowed. 


Mellish,  L. J. : — 

I  entirely  of  the  same  opinion.  The  case  made  by  the 
hat  the  Defendants  are  personating  the  Plaintiffs :  that  is 
eire  holding  out  their  business  as  .the  Plaintiffe'  business, 
\  doing  tkis  fraudulently.  8uch  a  fraudullentr  r^reeenta^ 
r  wUdi  the  Plaintiffs  are  fDJured,  gives  a^ht  o&  action^i 
it  for  this,  that  in  this  Conrt  tfas  suit  is  brought  to  restrain/ 
ts  before  they  are  committed,  whereas  in  a  Court  of 
m  Law  the  Plaintiffs  could  only-'Seek  damages^afiBr  thei 
id  been  done,  the  proceedings  might  have  been,  taken  at 
Q  law.  The  case  to  be  made  out  here  is  the  same  as  the 
lich  would  have  to  be  made  out  in  an  action,  and  the  rules 
euce  are  the  same  in  this  Court  and  at  common  law.  If^ 
\M  action  were  brought,  would  the  Plaintiffs'  counsel  be 
1  to  produce  and  read  in  evidence  a  report  from  the  Times, 
that  one  of  the  Defendants  had  been  brought  before  a 
Court  on  a  particular  charge  ?  The  question  is  absurd.  No 
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connsel  for  a  moment  would  dream  of  offering  sach  eyi( 
would  evidence  that  the  charge  was  well  founded  be 
Our  law  does  not  allow  you  to  prove  that  a  man  has  a  ba 
for  the  purpose  of  shewing  that  because  he  has  a  bad  chi 
probable  he  will  have  committed  a  certain  crime, 
entirely  agree  that  this  appeal  must  be  allowed. 

Mr.  Cooksan  asked  for  costs  as  between  solicitor 
indnding  the  costs  of  the  appeal 

The  LoBD  Chancellob  : — ^It  is  not  our  practice  {i 
costs  of  a  successful  appeal,  except  on  very  special  gv 
it  is  perfectly  well  settled  that  we  have  jurisdiction  to 
We  will  hear  Mr.  Miff  gins  on  the  point. 

I    Mr.  Hiff^ins,  for  the  Plaintiffs : — 

The  case  is  governed  by  the  general  rule  that  the 
succeeds  in  the  Court  below  is  not  to  be  saddled  wit! 
expenses  of  two  hearings,  a^d  thus  pay  for  the  error  oi 
No  reason  can  be  given  for  making  an  appeal  iron 
lowance  of  exceptions  for  scandal  an  exception  from  1 
rule. 

Mr.  Co6k9on^  eonird : — 

A  reason  is  to  be  found  in  the  remarks  of  Lord  J 
fiarte  Simpeon  (1),  where  he  says  that  no  applicati 
person  is  necessary,  for  that  the  Court  itself  ought  t 
that  its  records  are  kept  dear  of  scandaL 

Lord  Selbobke,  L.C.  : — 

The  existence  of  a  rule  that  in  a  case  of  this  sort  cos 
given  as  between  solicitor  and  client,  goes  &r  to  she 
of  the  appeal  ought  to  be  given  also.  I  think  the  rei 
first  of  all,  that  the  Plaintiff  is  responsible  for  the  int 
matter  foreign  to  the  suit,  and  which  is  of  such  a  m 
ought  to  be  expunged  at  once,  in  which  case  it  would : 

(1)  15  Yea.  47ft. 
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lie  costs  shonld  be  left  to  be  dealt  with  along  with  the  other 
Secondly,  the  Court  has  a  duty  to  discharge  towards  the 
;  and  the  snitoia^  in  taking  care  that  its  records  are  kept 
om  ineleTant  and  scandalous  matter.  The  principle  appears 
that  the  offending  party  must  pay  to  the  other  parties  the 
expense  to  which  they  have  been  put  by  his  introduction  of 
us  matter.  I  think,  therefore,  that  we  ought  to  give  the 
lants  their  costs  of  the  appeal. 

•  MsLLiSH,  L.  J. : — 
n  of  the  same  opinion. 

ksiton:  Mr.  Avyuiius Beddall ;  lIL&Bsr^ Dod db Ixmgriaffe. 
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biipaiiy —  Winding^p — Contributory — Agreement  to  ptace  Sha\ 
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An  agreemeDt  to  place  shares  in  a  oompaoy  is  not  equivalent  to  an 
;reeiDeni  to  take  shares^  and  the  peraon  making  it  is  not  liable  to  be  placed 
L  the  register  as  a  member,  although  he  may  be  liable  to  an  action  for 
images  if  he  fails  to  perform  his  contracL 

G,  agreed  with  the  directors  of  a  company  that  he  would  place  1000 
ares  in  consideration  of  his  being  appointed  their  agent  at  BanHmrg.  The 
reeton  placed  his  name  on  the  register  of  shareholdere  for  1000  shares ;  but 
d  not  inform  him  of  it,  and  sent  him  no  letter  of  allotment.  It  was  after- 
uds  proposed  that  there  should  be  a  second  issue  of  shares^  and  in  October, 
)69,  G.  wrote  a  letter  to  the  manager  promising  to  keep  for  himself  the 
XX)  shares  which  he  had  undertaken  to  place,  and  to  pay  for  them  out  of 
iS  commission  on  the  second  issue.  The  seccmd  issue  of  shares  was  never 
ade,  by  reason  of  the  failing  credit  of  the  oompaoy.  In  February,  1870, 
.  was  called  upon  by  the  directors  to  pay  the  caQs  on  1000  shares,  and  in 
ply  he  repudiated  the  shares  on  the  ground  that  no  second  issue  had  been 
lade,  but  took  no  measures  to  have  his  name  removed  from  the  register, 
boot  a  month  afterwards  the  company  was  wound  up : — 
MM  (reversing  the  decision  of  Malim^  V.G.),  first,  that  G.  could  not  be 
It  oa  the  list  of  contributories  in  respect  of  his  undertaking  to  place  the 
[)00  shares: 
Seoondly :  That  his  subsequent  agreement  to  keep  the  shares  for  himself 
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was  coDdiUonal  on  the  second  issue  of  sbares  beiog  made,  oni 
condition  failed  through  no  fault  of  his,  he  was  not  bound 
shares : 

Thirdly :  That  he  was  guilty  of  no  laches  in  not  applyinj 
name  removed  frpm  the  register  before  the  company  was  woun< 

1  HIS  was  an  appeal  from  a  decision  of  Viee-Chancell 
The  Monarch  Insurance  Comfany^  Limited^  was  re 
May,  1869,  with  a  capital  of  £100,000  in  20,000  si 
each.  It  was  established  for  the  purpose  of  effectii 
marine  insurances  in  England  and  abroad 

Mr.  A.  W.  Gonrmen  was  a  merchant  and  insuranc 
Hamburg.  Soon  after  the  formation  of  the  compan; 
England^  he  applied  to  Mr.  Hodges,  the  genenil  man 
appointed  agent  of  the  company  at  Hamburg.  The  ma: 
laying  the  matter  before  the  directors,  told  Oorrisse 
directors  would  be  willing  to  appoint  him  their  agent  c 
of  his  taking  1000  shares  in  the  company.  Oorrissen  i 
in  that  case  he  could  not  consider  the  business  further 
no  fixed  capital  of  his  own.  Chi  the  28th  of  June  he 
Hamburg  to  Hodges  a  letter,  in  which  he  said  :— 

^  1  find  I  shall  be  enabled  to  place  a  good  number  o 
of  your  company,  if  you  will  appoint  me  your  agent  h^ 

After  some  further  correspondence,  he  wrote  again  tc 
the  31st  of  July  as  follows  :— 

"In  reply  to  your  favour  of  the  28th  inst.,  I  have  goi 
of  placing  here  about  1000,  or  even  more,  shares  of  th 
but  in  order  to  set  to  work  to  do  «o  I  require  your  « 
and  your  promise  that  after  obtaining  that  amount  sig 
be  appointed  agent  of  the  company  for  the  North  of  i 

In  reply  to  this  offer,  Hodges  wrote  a  letter  to  G 
the  2nd  of  August,  1869  as  follows  : — 

**  I  am  duly  favoured  with  yours  of  the  31st  ult.,  con 
In  reply  I  beg  to  say  your  proposal  to  place  one  1 
more  shares  is  satisfactory,  always  assuming  they  wii 
buted  well,  because  our  object  is  to  make  your  country 
interest  in  the  company  beyond  the  mere  question 
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;y.     If  yon  undertake  to  do  this,  I  will  undertake       L.  0. 
ppointed  for  a  certain  district;  but  I  can  hardly  say 
Europe  J  because  we  are  in  treaty  with  a  gentleman 
'horn  we  shall/ in  all  probability/ apipoint  tor  that. 
yd.    Tour  reply  in  course  will  oblige." 

th  of  August,  1869,  Oorrissen  wrote  to  Eodffes,  asking 

yet  of   attorney  appointing  him  the  agent  of  the 

^lifc  be  at  once  sent  to  him,  and  engaging  to  return  it 

,  succeed  in  placing  at  least  1000  shares. 

red  power  of  attorney  was  accordingly  sent  on  the 

^ust,  but  at  first  Oorrissen  did  not  consider  himself 

i  commence  the  general  business  of  insurance  until  he 

lie  shares  which  he  had  undertaken  to  place. 

th  of  September  Hodges  wrote  to  him  a  letter,  in^ 

Buch  obljged  for  the  very  perfect  manner  in  which 
t  your  agreement;  at  the  saoie  time  our  confidence  in 
at  tlmt  we  shall  be  happy  for  you  to  go  on  with  the 
ness  fari  jposau  with  the  share  arrangement,  if  you 
?ceBsary  or  desirable  to  do  so." 

th  of  August  the  directors  allotted  to  Oorrissen  1000 
he  wa8  accordingly  entered  in  the  register  for  that 
hares;  bat  he  denied  that  he  had  ever  received  a 
»tment,  or  that  he  had  consented  to  accept  the  shares. 
^  any  evidence  that'  any  notice  of  the  allotment  had 
him. 

iTas  not  successful  in  placing  the  shares  as  he  expected, 
ce  of  the  want  of  confidence  of  the  people  of  Sarnburg 
mny;  and  some  correspondence  took  place  between 
ige^  respecting  a  proposition  for  establishing  a  branch 
Loy  in  Germany^  with  a  second  issue  of  shares,  before 
-est  of  the  first  issue,  for  which  purpose  a  new  pro- 
proposed  to  be  issued. 

th  of  October,  1869|  Hodges  wrote  a  letter  to  Gorrissen 
fter  expressing  his  satis&ction  with  the  proposed 
le  added  the  following  postscript : — 

m  I  to  understand  that  you  have  dropped  your  original 


510 


CHANOEBT  APPEALS. 


L-0. 
and  L.  J.  M. 

1878 


OOBBIBSDl'S 

Oaw. 


idea  of  proposing;  the  tO  per  cent,  of  first  issue  ?  becans 
not  said  so  in  so  many  words.  My  directors  are  anxio 
should  complete  your  agreement  as  to  placing  the  lOO 
you  agreed.  These  stand  in  our  register  blank,  with  n 
name  as  referencOi  which  consequently  has  an  uni 
appearance." 

In  reply,  Oorrissen^  on  the  27th  of  October,  wrote  :— 

'^  If  you  consent  to  my  bringing  out  the  second  issue, ' 
idea  of  proposing  the  50  per  cent,  of  first  issue  must  I 
at  least  for  the  present,  and  I  was  of  opinion  that  in  n 
the  23rd  inst.  I  plainly  expressed  ihis.  For  the  very  si 
I  have  not  continued  any  steps  in  the  application  : 
mainder  of  the  1000  shares  of  the  first  issue.  The  nan: 
on  that  list  must  form  the  heading  of  subscriptions  i 
for  the  second  issue,  and  I  think  it  would  be  decide 
your  interest  to  divide  the  attention  which  I  have  alrea 
to  the  possibility  of  my  getting  the  order  from  you  foi 
negotiation.  In  order  not  to  disturb  the  entry  on  yo 
leave  my  name  where  it  is  placed,  and  I  engage  to 
amount  myself  out  of  the  commission  I  make  on 
issue." 

The  second  issue  of  shares  was  never  made,  and  th 
of  the  company  became  worse  and  worse. 

On  the  10th  of  February,  1870,  Eodges  wrote  to 
letter,  in  which  he  said : — 

''  I  may  suggest  that  our  directors  continually  ask  v 
not  pay  on  the  1000  shares  which  you  agreed  to  take  £ 
cation  for  the  agency;  and  whether  you  have  quite 
placing  capital.    It  will  be  best  to  be  quite  open  on  thi 

In  reply  to  this,  Oorriasen,  on  the  12th  of  February, 

'*  As  regards  the  1000  shares,  I  beg  to  remind  you 
agreed  that  I  would  pay  for  them  out  of  my  commise 
intended  issue  of  the  second  series  of  shares  destin 
continent.    That  plan  having  fallen  to  the  ground, 
sufficiently  enlarged  upon  between  us,  released  me  fion 
tion,  and  public  advertising  for  shares  would  add  fuel 
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if  1870|  a  petition  was  presented,  under  which  the 
IS  ordered  to  be  wound  up ;  and  Oorrissen  was  placed 
>f  oontributories  in  respect  of  1000  shares.  He  took 
ions  to  have  his  name  remoyed,  but  the  Yice-Chan- 
bhat  he  was  rightly  placed  on  the  list^  being  of  opinion 
[reement  to  place  the  shares  was  equivalent  to  an 
to  take  them,  and  that,  under  the  circumstances,  it 
>rial  that  the  allotment  of  the  shares  was  not  com- 
X)  him  (1).    From  this  decision  Qorrmen  appealed. 

some  leDgth  to  the  ooiieapondenoe 
between  the  parties^  and  continued : — ] 
It  appears,  according  to  the  statement 
of  Mr.  Eodges,  that  an  allotment  was 
made  to  Mr.  Oarriasen  on  the  16th  of 
August,  and  it  is  said  that  a  letter  of 
allotment  was  sent  to  hinu  The  evi- 
dence on  this  point  is  disputed.  *  Mr. 
Oorristen^  who  is  a  man  of  honour,  says 
he  did  not  receive  any  letter  of  allot- 
ment, and  I  think  it  is  doubtful  whether 
one  was. ever  sent  But  there  remains 
the  fact  that  there  was  a  contract 
made  bjhim  for  valuable  considera- 
tion, whatever  the  meaning  of  that 
contract  was,  which  valuable  considera- 
tion he  received  on  the  23rd  of  August, 
when  the  power  of  attorney  was  for- 
warded to  him.  I  will  consider  after- 
wards what  was  the  meaning  of  that 
contract  Then  we  come  to  the  letters 
of  the  25th  of  October  from  Mr.  Eodge$ 
to  Mr.  Chrris8enf  and  Mr.  Gorrisaen^i 
reply  of  the  27th  of  October.  There 
can  be  no  doubt  that  the  latter  btter 
was  an  engagement  by  Mr.  Oorrinen  to 
keep  the  1000  shares  himself  and  to 
pay  for  them  out  of  the  commission  he 
expected  to  make  out  of  the  second 
issue  of  shares.  Therefore,  if  the 
original  agreement  to  place  shares  did 
not  amount  to  an  engagement  to  take 
shares,  he  now  puts  his  own  interpreta- 
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B,  V.C.  :— 

uestion  is,  has  Mr.  Gor- 
to  become  a  member  of 
?  I  am  sorry  to  be 
le  to  the  conclusion  that 
lough  to  constitute  him- 
r.  The  company  was  a 
ny,  calculated  to  attract 
b  one  in  which  there  was 
f  whatever.  It  was  a 
t  to  make  money  by 
B  to  a  premium.  Mr. 
iS  an  insurance  agent  in 
lo  was  apparently  in  the 
nently  visiting  England^ 
aks  and  writes  English 
l.  He  applied  for  the 
lis  company,  and  then 
rcumstance  on  which  I 
ad  occasion  to  remark : 
I  that  he  should  take 
ny  opinion  agents  oug^t 
rent  persons,  not  share- 
any  man  who  has  expe- 
e  matters,  directly  he  was 
shares  as  the  condition  of 
minted  agent,  would  turn 
as  a  thing  not  likely  to  do 
d.  Mr.  Qarrusen  was  a 
i  was  not  aware  of  these 
I  Honour  then  referred  at 
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Mr.  Bririawe,  Q.0^  and  Mr.  Cohen  (Mr.  Tool  with  thei 
Appellant : — 

There  is  no  evidence  that  the  Appellant  originally 


tion  upon  it,  and  agrees  to  keep  the 
shares,  and  pay  for  them  in  a  particular 
manner.  Here,  therefore,  is,  at.  all 
events,  an  agreement  to  take  the 
shares. 

If  the  original  contract  to  plaoe-shares 
was  the  same  as  a  contract  to  take 
shares,  this  case  is  identical  with 
2;a»iWCaM(41L.  J;(Oh.>659).  In 
that  case.  Davits  and  his  partners  con- 
tracted with  the  company  that  if  they 
were  appointed  agentar  they  would  take 
250  shares  between  them,  and  it  was 
contended  that,  as  there  was  no  formal 
allotment,  and  no  letter  of  allotment 
forwarded  to  them,  they  could  not  be 
made  contributories.  But  I  decided, 
•and  my  decision  was  aflBrmed  by  the 
Lords  Justices,  that  an  application  for 
shares  and  an  agreement  to  take  shares 
for  a  Taiuable  consideration,  followed 
by  the  receipt  of  the  consideration, 
amounted  to  a  binding  contract,  which 
authorized  the  company  to  put  the  name 
t)n  the  register  as  a  shareholder.'  If, 
therefore,  in  the  present  case,  the  agree- 
ment to  place  shares  was  the  same  as 
an  agreement  to  take  shares,  it  was  a 
continuing  contract,  and  it  was  imma- 
terial on  what  day  the  directors  placed 
the  name  of  Mr.  Gorrissen  on  the  list. 
It  appears  to  have  been  placed  there  in 
the  month  of  August,  up  to  which  time 
he  had  not  attempted  to  withdraw  the 
authority,  even  if  he  had  been  able  to 
do  so. 

The  only  question,  therefore,  that 
remains,  is,  what  is  the  meaning  of 
agreeing  to  place  shares  ?  Kow  there 
was  some  force  in  the  argument  that 
there  must  be  a  distinction  between 
takiog  and  placing  shares;  because, 
according  to  the  evidence,   Mr,   G'or- 


fissen  had  agreed  to  plao 
but  had  refused  to  take 
might  mean,  <'  If  I  agree  t 
to  have  time."  Therefc^ 
by  it.  But  surely,  when 
agFse  to  plape  these  share 
agreement  between  Mr.  C 
the  company  that  these  al 
off  the  hands  of  the  coi 
that,  whereas  they  had  2 
pose  of,  after  this  transad 
only  19,000.  It  iqppeai 
guarantee  that,  if  othei 
not  take  them,  he  will, 
guarantee  that  A,  B,  shal 
No  doubt  Ocrrisaen  hs 
himself  that  there  was 
otherwise  he  would  not  1 
will  not  take  1000  share 
place  1000  shares,"  I  ai 
that  a  foreign^  r  ^1m jtild  h 
volved  in  such  a  t  mo  sac  tic 
is  very  unfortunate  for  hij 
not  ask  advice  of  some  oi 
to  advise  in  tliese  mattcn 
would  nin  any  risk  in  ui 
place  these  shares.  I  ihh 
consulted  any  lawyer  he 
said  that  was  a  very  doub 
and  would  have  advised 
nothing  to  do  with  it, 
interprets  the  trausiicUon 
having  agreed  to  placo  t 
.gives  his  view  of  the  i 
agreement  to  hu  tbat,  if 
will  not  take  them,  he 
argument  of  Str.  Bnstc 
Tool  is  right,  he  Las  set 
at  defiance;  he  has  got 
consideration  of  an  agenc] 
to  pay  that  which  he  hai 
to  pay  for  it.  I  think  it 
to  maintain  that,  in  th< 
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tain  HMK)  diaras  as  a  qaalifieatioa  for  his  agency;  he  always       fi.G. 
lefosed  to  take  them.    The  agreement  was  that  he  should  place  ^^^^-^ 
100&  abarea ;  tkat-By  Unt  he  should  use  his  best  endeaTonn  to  find        !^ 
aUofcleeB  within  a  reasonable  time ;  that  is  a  very  different  thing  ^^^'^^^f^ 

fiem  an  agieeraent  to  take  shares.    If  he  did  not  succeed  in        

plasbg  the  shaves,  and  thai  happened  through  his  own  faolt,  he 
woi^  be  liaUe  to  an  actiottfibr  damages ;  bat  he  did  not  thereby 
beooitte  a  n«mber  of  the  company,  or  liable  to  the  creditors.  The 
diieelon,  therefofe,  had  no  right  to  place  him  on  the  register  on 
thelfifli  otAngaA  TJpto  that  datetherewas  nothing  to  fizhim 
asadiaireholder.  The  only  question  is  as  to  theeffect  of  his  letter 
of  IheSTHhof  Octobav;  that  letter  was  not  an  acceptance  «f  the 
shares^  bat  a  repnMation  of  them ;  and,  at  the  utmost,  it  was  a 
conditional  agveementto  take  shares  of  the  second  issue,  and  to 
pay  for  them  ont'cf  his  commi8Bi<m.  But  the  second  issue  was 
ne^r  made,  thnmgfa  Ae  want  of  credit  of  the  company,  and  the 
condition  did  not  take  effect  before  the  winding-up  of  the  com* 
pany :  ShacarfarSsCa$e{\) ;  PelZo^s  Case  (2) ;  SimpmisCaui^) ; 
SaUgrem  A  Carrdts  Gcue  (4);  Black  db  Co.'s  Case  (5). 

Mr.  Hiffffins,  0.0.  (Mr.  Glasse,  Q.C.,  with  him),  for  the  official 
liquidator : — 

Chrrtmen,  in  undertaking  to  place  1000  shares,  made  himself 
responsible  for  them.    It  was  an  agreement  to  find  allottees  withia 


letter  of  the  27th  of  October,  in  which  shares,  and  conaeqaently  there  was 'a 
he  sayi^  '*  In  oider  not  to  disturb  the  contract  entered  into  for  valuable  con- 
entries  on  joor  register,  leave  my  name  sideration,  and  there  was  a  contiDning 
vfactB  it  Is  placed,  and  I  agsee  to  keep  authority  to  the  com^y  to  pat  his 
that  amooni  myself  oat  of  the  com-  name  on  the  list.  It  is  not  necessary 
mission  I  make  on  the  second  issae."  that  there  should  be  an  allotment,  nor 
I  therefore  oome  to  the  conclusion  that  that  it  should  be  communicated.  There- 
the  agreement  to  place  is  an  s^reement  fore,  on  all  these  ground?,  I  am  of 
to  tak«  ;  hat  if  not  that»  ^orrusBS  has  opinion  that  his  name  should  be  on  the 
by  his  own  letter  put  his  own  interpre-  lisL  I  do  not  propose  that  Mr.  Gorru- 
tatioa  upon  i^  and  agreed  to  take  tho  sen  should  pay  the  costs. 


0)  Law  Bep.  1  Ch.  567.  (3)  Law  Rep.  4  Ch.  184. 

(2)  Ibid.  2  Ch.  527.  (4)  Ibid.  3  Ch.  323. 

(5)  Law  Rep.  8  Ch.  254. 
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Casb, 


a  reasonable  timey  and  if  not  to  take  them  himself  If 
had  gone  np  he  might  have  insisted  that  they  should 
to  him  or  his  nominees,  and  he  cannot  escape  his  responi 
that  the  company  is  insolvent,  Bnt  whatever  the  origi 
ment  was,  his  letter  of  the  27th  of  October,  1869,  was  an 
to  take  1000  shares.  It  is  not  necessary  that  there  si 
all  cases  a  formal  application,  allotment,  and  acceptano 
informed  that  he  was  held  responsible  for  the  shares, 
pressly  promised  to  keep  them  and  pay  for  them.  It 
he  added  that  he  would  pay  for  them  out  of  his  oomx 
that  condition  was  void  as  against  the  creditors,  Th 
had  no  power  to  accept  such  a  conditional  promise.  In 
1870,  he  had  express  notite  that  his  name  was  on  the  v 
was  called  upon  to  pay  the  calls.  The  onus  was  there£ 
to  get  his  name  removed,  if  it  had  been  improperly  en 
he  did  not  do  so  before  the  company  was  wound  up, 
therefore,  guilty  of  laches,  and  it  is  now  too  late  to 
liability :  Levita's  Case  (1) ;  Datnes'  Case  (2). 


Mr.  Brisiowey  in  reply. 


Sib  G.  Mbllish,  LJ.  :— 

This  is  an  appeal  from  an  order  of  yice-Chancellor 
which  he  held  Mr.  GarrisBen  to  be  a  contributory  for  1 
in  the  Monarch  Insurance  Company. 

Mr.  Oorrissen  is  a  gentleman  living  at  Eamburff,  an< 
this  country  some  negotiations  took  place  between  hi 
directors  of  the  Monarch  Ineuranee  Compamy  as  to  his 
agent  for  the  company  in  Hamburg.  It  is  probable 
was  some  mention  made  in  the  course  of  conversation  tl 
expected  to  take  1000  shares,  and  that  Mr.  €hrris»en  < 
take  them.  But  it  appears  to  me  that  it  is  unnecesa 
sider  what  really  passed  at  this  conversation,  because 
clear  from  the  letters  that  no  agreement  of  any  kind 
made  during  the  time  that  he  was  in  England. 


(1)  Law  Rep,  3  Cb.  36. 


(2)  41  L,  J.  (CL)  € 
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On  the  28th  of  June,  1869,  when  Mr.  Crormaen  had  letomed       UG. 
to  Hamimrg^  the  correspondence  begins.    He  then  writes  in  these 


tenns : — ^  I  find  I  shall  be  able  to  place  a  good  number  of  the 

shares  of  your  company,  if  you  will  appoint  me  your  agent  here.**  ^^S*"*" 

It  appears  from  the  correspondence  that  it  was  at  first  arranged       — 

that  he  should  procure  persons  to  take  the  1000  shares^  and  that 

on  hi»doing  so  he  should  be  appointed  agent ;  but  afterwards,  by  a 

letter  dated  the  9th  of  September,  Mr.  Bodges  informs  him  that 

the  directon  would  not  insist  on  his  obtaining  the  1000  shares  to 

be  taken  by  other  persona  before  they  appointed  him  their  agent, 

but  that  they  wished  him  to  commence  acting  as  their  agent  im* 

mediately.   To  that  Mr.  Gorriimfi  assented.   It  appears  to  me  that 

firom  that  time  he,  having  cansented^and  begun  to  act  as  agent, 

was  under  an  obligation  to  place  1000  shares.  Indeed  the  material 

letters  in  question,  the  letters  of  the  25th  and  the  27th  of  October, 

clearly  admit  that  there  was  an  agreement  on  his  part  that  he 

would  pkce  that  number  of  shares. 

The  first  question  which,  as  it  appears  to  me,  ought  to  be  deter- 
mined ia^  whether  the  Yice-Chancellor  was  correct  in  holding 
that  an  agreement  to  place  is  practically  the  same  things  when 
a  company  comes  to  be  wound  up,  as  an  agreement  to  take 
shares. 

Now,  I  cannot  agree  with  that  opinion  of  the  Yice-OhanceUor. 
It  appears  to  me  that  an  agreement  to  place  shares,  even  although 
the  person  making  it  binds  himself  that  within  a  specified  time,  or 
within  a  reasonable  time,  he  will  place  a  certain  number  of  shares^ 
is  a  materially  different  thing  from  an  agreement  to  take  a  certain 
number  of  shares.  If  a  person  agrees  to  take  shares,  then  by 
agreeing  to  take  shares  he  does  at  that  moment  become  a  share* 
holder,  and  the  company  are  entitled,  and  are  indeed  bound,  at  that 
moment  to  put  him  on  the  register.  But  if  he  agrees  to  place 
shares,  he  does  not  agree  to  become  a  shareholder,  nor  are  the 
company  entitled  to  put  him  on  the  r^jister  as  a  shareholder,  but 
he  simply  agrees  that  he  will  procure  other  persons  to  take  the 
shares.  Then  supposing  that  he  breaks  that  contract,  and  that, 
contrary  to  his  bargain,  he  does  not  procure  persons  to  take  the 
shares^  still  it  appears  to  me  that  there  would  be  a  very  material 
difference  between  his  position  and  that  of  a  peison  who  has 

YoL.  VIIL  2  X  1 
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• '  L.  0.      ent^ed  into  a  contract  to  take  shares.    In  the  Srst  p] 
^        '      not  become  a  shareholder.    It  mar  be  that  he  has 

1R73  * 

agreement  to  place  shares,  and  nnder  certain  circamstan 


GorajBBBM'8 .  QQ^  necessarily  under  all  circamstances,  the  damag 
— ^  breach  of  his  contract,  in  not  placing  the  riiares  mi{ 
same/after  the  company  was  ordclred  to  be  woond  up^  as 
be  for  breach  of  an  agreement  to  take  shares.  If  the 
never  been  allotted  to  any  one  else,  the  damages  for  i 
an  agreement  to  get  them  taken  up  by  solvent  person 
the  amount  of  the  calls  which  those  persons  would  have 
if  tiiey  had  heHxaiB  shareholders.  But  still  there  would 
variety  of  defences  c^n  to  the  person  who  had  agree 
shares  which  would  not  be  open  to  a  peraon  who  hac 
take  shares.  In  the  first  place,  it  would  always  be  o] 
person  who  had  agreed  to  place  shares  to  allege  that  it  y 
the  fault  of  the  company  that  he  had  been  prevented  fr 
them,  and  if  the  company  had  done  any  act  which  prei 
from  placing  the  fihares,  or  if  by  their  own  misconduct  ti 
credit  in  the  world  so  that  it  was  impossible  to  place  tl 
might  very  well  affbid  a  defence  to  an  action  on  such  an 
So,  also,  if  he  had  been  induced  to  enter  into  the  4X>ntn 
the  shares  by  fraud,  in  my  opinion  he  would  not  be  preip 
raising  that  defence  even  after  the  winding-up.  If  he  ] 
a  shareholder,  and  is  a  shareholder  at  the  time  of  the  i 
ihen,  although  he  may  have  been  induced  -to  take  tlu 
fraud,  he  is  liable  to  the  calls  according  to  the  express  p 
/the  Act  of  1862.  But  if  a  person  has  entered  into  an 
-with  the  directors  of  a  company,  and  has  broken  it^  an( 
lias  been  brought  against  him  for  the  breach,  I  know  o 
why  it  is  not  open  to  him,  even  after  the  winding-up,  to  pi 
of  defence  that  he  was  induced  to  enter  into  the  conti 
fraud  of  the  directors.  There  is  also  another  material 
namely,  that  the  liability  of  a  person  under  such  a  con 
not  be  properly  tried  under  the  winding-up.  It  would 
sary  that  an  action  should  be  brought  in  order  to  try  t 
at  law.  I  therefore  think  that  the  judgment  of  the 
cellor  cannot  be  supported  on  the  ground  on  which 
namely,  that  Mr.  Oorrmen  had  agreed  to  place  1000  i 


■] 


CHANCERY  APPEALS. 


517 


agreement  was  the  same  thing  as  an  agreement  to  take       L.  c. 

and  L.  J.  U. 

res, 

re  come  to  the  next  question,  whether  he  had  not  really  122 
►  take  the  sharesr  That  entirdy  depends  upon  the  true  CoMissiji'g 
ioE  to  be  put  upon  the  letter  of  the  25th  of  October,  — 
1  the  answer  of  the  27th  of  October,  1869.  Now  the 
of  the  letter  of  the  25th  of  October  was  in  these  words : — 
Iship  read  the  passage,  and  continued:—]  That  clearly 
t  the  agreement  between  them  was  not  an  agreement  that 
I  take  the  shares,  but  ^n  agreement  that  he  should  place 
h  Then  what  do  these  words  mean :  '^  They  stand  in  our 
tlank,  with  merely  your  name  as  reference,  which,  conse- 
las  an  unsatisfactory  appearance  '*  ?  Do  those  words  mean 
as  been  registe^  as  the  holder  of  those  shares,  or  do 
Q  that  he  has  not  been  registered,, but  that  the  names  of 
TB  of  those  shares  are  left  blank  in  the  register  ? 
a  a  matter  of  fact,  he  had.  be^n  registered,  and  he  had 
med  to  the  office  as  a  shareholder  before  this.  I  cannot 
ng  that,  in  my  opinion^  this  postscript  contains  a  direct 
,  and  that  it  was  ]i;itended  to  deceive  him ;  Und  that  the 
and  only  meaning,  which  can  be  put  upon  it  is  that  the 
the  holders  of  the  1000  shares  were  left  blank  in  the 
md  that  his  name  was  put  merely  as  the  person  to  be 
o  respecting  those'  shares,  that  is  to  say,  as  the  person 
agreed  to  procure  some  other  persons  to  become  share- 


o  answers  that  letter  on  the  27th  of  October,  1869,  [His 
read  the  letter  of  that  date,  and  continued : — ]  Now  what 
aniDg  of  these  words  (and  these  are  the  material  words), 
r  not  to  disturb  the  entry  on  your  register,  leave  my 
?re  it  is  placed,  and  I  engage  to  keep  that  amount"?  I 
3e  that  there  is  an  ambiguity  about  these  words,  possibly 
sm  the  circumstance  that  although  Mr.  Oorrissen  seems 
English  very  well,  yet  he  may  not  be  so  accurately 
d  with  the  exact  meaning  of  ^very  word  as  a  native 
an  would  be ;  bnt,  upon  the  whole,  I  think  we  ought  uot, 
^me  very  good  reason,  to  depart  from  the  plain  meaning 
2  Z2  1 
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L.  C.  of  his  words,  or  to  treat  Mr.  Gonrissen  as  saying  an] 
and  L.  J.  M.  ^j^^^  ^j^^^  -j^q  really  does  say.  He  having  been  told  thi 
l^  of  the  shareholders  were  left  blank,  and  that  his  na 
Gobuissen'b  put  as  reference,  certainly  the  plain  meaning  of  the  wc 
—  my  name  where  it  is  placed,"  is  not,  "  Leave  it  as  a  a 
but,  "  Leave  your  register  as  it  is,  with  the  names  a 
holders  in  blank,  and  my  name  as  the  person  to  whom 
to  be  made  about  these  shares,  but  not  as  the  actual  e 
If  that  is  the  meaning  of  those  words,  then  I  think 
much  difficulty  in  seeing  what  is  the  meaning  of  the  fv 
"  And  1  engage  to  keep  that  amount  myself  out  of  the 
I  make  on  the  second  issue  ;'*  that  is  to  say,  **  Do  not  j 
as  a  shareholder  at  present,  but  nevertheless  when  I 
money  out  of  the  commission,  then  I  will  take  uf 
myself."  I  am  more  inclined  to  put  that  constructioi 
because  it  is  impossible  not  to  see  that  if  the  contrary 
is  put  upon  them  Mr.  Oorrissen  would  be  driven  into  a 
which  he  had  not  the  slightest  intention  of  entering 
quite  clear  that  he  did  not  intend  to  bind  himself  i 
all  events  to  pay  the  £1000  to  take  up  the  shares, 
intended  to  bind  himself  to  take  them  up  if  the  event 
pen  which  he  contemplated,  namely,  his  getting  £lOi 
commission. 

That  being  so,  it  appears  to  be  admitted  on  all  hai 
event  contemplated  never  did  happen.  It  has  not  bee 
and  no  evidence  has  been  brought  before  us  to  shew, 
to  happen  through  the  fault  of  Mr.  Oorrissen.  On  t 
it  appears  to  be  admitted  that  it  failed  through  the 
company,  because  the  company  lost  credit  so  muct 
impossible  for  the  second  issue  of  shares  to  take  place 
Then  there  was  reference  made  to  some  later  lette; 
opinion  they  do  not  carry  the  case  further.  Mr.  E 
letter  of  the  10th  of  February,  asks  why  he  did  not 
1000  shares  which  he  had  agreed  to  take  as  a  qualific 
agency;  thus  alleging  that  there  was  an  absolute  a 
Mr.  Oorrissen  to  take  1000  shares.  Mr,  Oorrissen, : 
puts  his  defence  exactly  upon  the  same  ground  on  wh 
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pat    He  says  he  never  agreed  to  take  the  shares  absolutely,  but       L.  c. 

only  agreed  to  take  them  conditionally  upon  the  second  issue  of 

shares  taking  place,  and  his  obtaining  his  commission  by  the 

second  issue  of  iahares,  which,  through  the  fault,  of  the  company,  ^^cabb!**  * 

had  never  taken  place.    Mr.  Hodges  nowhere  alleges  that  the  failure       

of  the  second  issue  of  shares  had  been  through  Oorrissen^s  fault, 
bat  asserts  that  Oorrisaen  had  agreed  to  take  the  shares  as  a 
qualification.  That  ground  is  now  abandoned.  It  is  admitted 
that  it  cannot  be  provej,  and,  indeed,  there  can  be  ho  doubt, 
looking  at  the  letters,  that  there  never  was  any  foundation  for  the 
assertion. 

Mr.  IKffffins  argued  that  the  Appellant  is  bound,  because  he  did 
not,  before  the  day  when  the  application  was  made  for  winding-up, 
take  out  a  sammons  to  strike  his  name  off  the  register  of  share- 
holders. But  I  cannot  agree  to  that  If  a  person  has  never  agreed 
to  become  a  shareholder,  and  is  then  told  that  he  is  one,  it  appears 
to  me  that  it  is  quite  sufficient  for  him  to  deny  that  he  ever  became 
a  shareholder,  and  to  challenge  the  company  to  prove  it  if  they 
can.  That  is  quite  sufficient  repudiation  on  his  part,  and  he  is 
not  bound  to  file  a  bill  in  equity  or  to  take  any  other  steps  to  get 
his  name  removed  from  the  register. 

Therefore,  npon  the  whole,  I  am  of  opinion  that  Mr.  Oorrissen^s 
name  ought  not  to  be  npon  the  list  of  contributories. 

Lord  Selbobne,  L.C.,  concurred. 

Solicitor  for  the  Appellant :  Mr.  Manning. 
Solicitor  for  the  Respondent :  Mr.  /.  Tucler. 
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L.  O.  Ex  parte  WATKINS.     In  re  COUSTON. 

and  L.  J.  M. 

1873  Bankruptcy — Reputed  Ownership—  Order  and  Disposition  — Purchase 

^^vw  Vendor'^s  Bonded  Warehouse^  Customs  of  Particular  Trade^ 

MarAU,  15.  ^^^  ^g^g  ^gg  ^33  fict.  c.  71),  «.  15,  sub-s.  5. 

At  the  time  of  the  presentation  of  a  petition  for  liquidation  by 
there  were  lying  in  the  bonded  warehouse  of  the  debtors,  who  w< 
spirit  merchants  in  Liverpool,  certain  butts  of  whisky  which  tl: 
to  the  Appellant.  The  goods  were  left  there  for  the  conven 
purchaser,  to  whom  a  delivery  warrant  had  been  given  by  th( 
which  th6y  stated  that  they  held  the  goods  to  his  order  as  wa 
The  vendors  did  not  carry  on  business  as  general  warehousemei 
proved  to  be  the  usual  custom  of  the  wine  and  spirit  trade,  in  i 
goods  sold  in  bond  to  remain  in-  the  possession  or  imder  the  a 
vendors,  in  the  bonded  warehouse  in  which  they  were  at  the  t 
until  they  Vere  required  by  the  purchaser  for  use. 

Held  (reversing  the  decision  of  the  Chief  Judge),  that  the  e: 
custom  of  this  nature,  shewn  to  beivdl  known  amoiig^  persons 
the  wine  and  spirit  trade,  excluded  the  doctrine  t>f  reputed  ow 
that  the  goods  did  not  pass  to  the  trustee. 

Hamilton  v.  BeU  (1),  Priestley  v.JPratt  (2),  and  PrismaU  v.  I 
approved.    Knowles  v.  Hors/all  (4)  observed  upon. 

JL  HIS  was  an  appecd  from  a  decision  of  the  Chief  Jiidg< 
reversed  a  decision  of  the  Jadge  of  the  County  Court 
pool. 

Ooudon,  Thomson^  &  Co.  were  wine  and  spirit  mei 
Liverpool,  Leeds,  and  Leith.  On  the  16th  of  February, 
Appellant,  Mr.  A.  P.  Watkins,  a  wine  merchant  at  Wori 
traded  as  WcUkins  &  Co.,  contracted  with  them  for  the  p 
three  butts,  two  hogsheads,  and  four  quarter-casks  of  wl 
due  course  he  received  from  Couston,  Thomson,  dt  Co. 
for  these  goods,  in  which  they  were  described  by  mark  an 
and  a  bill  of  exchange  at  six  months  for  the  price,  whi 
accepted  and  duly  paid  at  maturity.  At  the  date  of  tl 
the  two  hogsheads  were  in  Scotland.  The  three  butte 
quarter-casks  were  in  a  bonded  warehouse  at  Liverpool, 


(1)  10  Ex.  545. 

(2)  Law  Rep.  2  Ex.  101. 


(3)  6L.T.(N.S.) 

(4)  5  B.  &  A.  134. 
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163,"  which  wag  rented  by  Cotiston,  Thomson,  f&  Co.       l.  o. 
pletion  of  the  purchase  the  goods  were  transferred,  in  ^^  ^'^'  ^' 


id  bond  book  of  the  vendors^  into  the  name  of  WcUkim, 
f  orders  in  vespect  of  the  two  hogsheads  were  sent  to 
the  28rd  of  February  Watkins  received  a  warrant 
I5th  of  February,  which^  after  describing  the  three 
'OUT  quarter-casks  by  mark  and  number,  proceeded  as 


1878 


Ex  parte 

WiTStNi.  ' 

In  re 


d  the  above-mentiotied  goods;  to  the  order  of  WatJcins 
signs  by  indorsement  hereon, 

**  Ckmston,  Thomson,  &  Co., 

"  Warehouse-keepers, 
rges  must  be  paid  before  delivery  of  goods." 

was  to  pay  a  small  warehouse  rent  from  the  15  th  of 
dug. 

Sth  of  February,  1872,  Coudm,  Thomson,  &  Co.  filed  a 
liquidation  by  arrangement.  The  creditors  resolved  on 
n,  and  Henry  BoUand  was  appointed  trustee.  When 
was  filedrthe  above-mentioned  goods  still  remaioed  as 
L 

zins  applied  to  the  trustee  for  delivery  up  of  the  goods, 
ring  been  refused  the  matter  was  brought  before  the 
irt  Judge.. 

was  adduced  to  shew  that  it  is  the  usual  custom  in  the 
pint  trade,  in  Liverpool,  for  a  purchaser  to  allow  his- 
nain  iv  the' vendor's  bonded  warehouse,  or*  in  a  neutral 
ehouse,to  the  order  of  the  vendor,  after  they  have  been 
1  they  are*  required  by  the  purchaser  for  use.  The 
Mr.  7Ph(msan  on  this  point  was  as  folk>ws : — 

been  in  business  as  a  wine  and  spirit  merchant  for 
8.  It  is  the  custom  and  usual  practice  in  the  wine  and 
,  in  Liverpool,  for  goods  sold  in  bond  (that  iS|  upon 
Government  duty  has  not  been  paid)  to  remain  in  tho 
ahouse  in  which  they  are  stored  at  the  time  of  sale,  in 
)n  or  under  the  control  of  the  vendor,  after  they  have 
r  by  the  purchaser ;  the  vendor  giving  to  the  purchaser, 


522 


GHANOEBY  APPEAU. 


L.C. 
uid  L.  J.  M. 

1878 


ExpaHe 

Watkirs. 

Inn 

CousroK. 


when  required  by  him,  an  authority  to  receive  the  goods 
or  the  warehouse-keeper,  called  a  delivery  order  or  warra 
delivery  orders,  if  they  are  not  applied  for  by  the  pure 
rarely  if  ever  given  to  him  at  all,  but  the  goods  sold  remi 
possession  or  under  the  control  of  the  vendor,  who  chai 
house  rent  for  them  to  the  purchaser.  When  the  goods  ar< 
by  the  purchaser  for  use  he  generally  sends  to  the  yi 
amount  of  duty  payable,  and  the  yendor  pays  the  dui 
Goyemment,  and  forwards  the  goods  to  the  purchaser  or 
making  a  small  charge  for  so  doing.  In  all  cases,  on  tl 
goods,  the  same  are  transferred,  in  what  is  qalled  the  boo 
the  yendor,  into  the  name  of  the  purchaser,  the  same  bei 
out  of  the  stock  book  of  the  firm  as  assets  of  the  firm,  j 
to  the  custom  of  the  trade,  in  Liverpool,  the  giving  of  ih( 
orders  before  referred  to  is  equivalent  to  delivery  of  t 
and  a  person  holding  any  such  delivery  order  would  be  in 
to  raise  money  thereupon  or  obtain  credit  as  a  purchaser, 
it  is  frequently  done,  I  myself  having  been  party  to  simi 
actions.  The  customs  so  spoken  to  by  me  are  notorious, 
tically  known  to  eyery  person  dealing  with  the  late  firm  o 
Thomson,  &  Co.,  and  have  been  well  known  to  the  wine 
trade  for  the  last  fifty  years." 

This  evidence  as  to  the  custom  was  confirmed  by  a  ] 
other  witnesses. 

The  County  Court  Judge  ordered  the  three  butts 
quarter-casks  to  be  delivered  up  to  Waikins,  but  made  n 
to  the  two  hogsheads.  From  this  order,  so  far  as  it  rela 
three  butts  and  the  four  quarter-casks,  the  trustees  ap 
the  Chief  Judge;  but  before  the  appeal  came  on  to  be  ] 
trustee  found  among  the  papers  of  Comion,  Thomson^ 
letter  from  Waihins,  written  prior  to  the  commencemc 
liquidation,  in  which  he  requested  that  the  four  qua 
might  be  sent  to  him.  Thereupon  the  trustee,  actis 
decision  of  the  Lords  Justices  in  Ex  parte  Ward  (1),  deli 
four  quarter-casks  to  Waikins,  and  the  appeal  was  con 

(1)  AtUe,^.lU. 
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limited  to  the  three  butts.    The  Chief  Judge  re7ened  the  order       L.  0. 
appealed  from,  and  held  that  the  trustee  was  entitled  to  retain  •^  ^  •'•  ^ 
them  (1).  152 

finn,  and   lold  with  that  mark  and     WA^raL 

number  in  the  deliyery-wanant  j^^  ^^ 

Ck>uBi0i; 
Sm  Jamu  Bacon,  CJ.  :•— So  I  sup-        — « 

pose.  They  are  diBtincUj  marked  and 
numbered  in  the  book,  and  themselves 
bear  the  same  mark  and  number,  and 
as  between  vendor  and  purchaser  the 
transaction  is  complete.  But  that  does 
not  disturb  the  actual  possession,  the 
order  or  power  of  disposition,  and  the 
reputation  which  must  of  necessity 
arise  finom  the  vendor's  having  been 
the  owner.  What  has  happened  to 
disturb  that  apparent  ownership?  No- 
body disputes  that  the  man  who  bought 
the  goods  is  in  that  sense  the  owner  of 
them;  bat  is  there  any  fact  against 
the  words  of  the  Act  of  Parlia- 
ment? There  is  no  &ct  proved  or  sug- 
gested which  takes  out  of  .the  posses- 
sion, order,  or  disposition  of  this  trader 
this  part  of  his  stock  which  he  has 
contracted  to  sell  to  another.  If  it  stood 
only  on  that,  the  case  would  be  clear. 
But  this  particular  case  in  which  a 
custom  is  set  up  is  covered  by  the  dis- 
tinct authority  of  Kwnde$  v.  HortfaU 
(5  B.  Sc  A.  134),  and,  as  I  understand 
it,  of  every  other  case  which  has  been 
referred  to.  No  case  has  been  referred 
to  in  which  it  has  been  held  that  such 
a  custom  can  have  any  operation 
against  the  plain  words  of  the  statute. 
The  hop  merchant's  case  {Thaek- 
thwaiU  V.  Cock^  3  Taunt.  487)  is  very 
much  like  this.  The  cases  that  have 
been  referred  to  as  to  hire  of  furniture 
and  other  things  belong  to  a  separate 
class  altogether,  and  have  no  applica- 
tion whatever  to  the  present  case.  It  is 
notorious,  not  in  the  trade  only  but  to 
all  the  world,  that  some  commodities 
are  matter  of  hiring,  not  of  purchase. 
Barges  are  an  instance ;  horses  too  are 


(l)187a    Feb.l. 
Sib  James  Baoov,  G.J. : — 

This  caae  has  been  argued  at  great 
length,  but  not  at  greater  length  than 
it  required.  More  than  two  hundred 
years  ago  a  certain  law  in  bankruptcy, 
a  special  peculiar  law  applicable  to 
bankruptcy  only,  was  established;  and 
although  the  enactment  is  in  terms  not 
iDG<mveiuent  or  improper  in  any  de- 
gree, yet  from  that  day  to  this  it  has 
been  a  sooice  of  fruitful  litigation,  and 
counsel  in  the  Gourts  have  been  perpe- 
tually occupied  in  endeavouring  to 
prevent  the  application  of  that  law. 
The  law  ia  this :  [His  Lordship  read 
secL  15,  Bub-aect  5.] 

Kow,  without  for  the  present  mo- 
ment tonching  the  arguments  which 
have  been    addressed  to  me,  let  us 
only  look  at  the  main  facts  of  this 
case,  and  see  whether  they  come  within 
the  plain  words  of  this  section.    A 
tiader,  a  wine  merchant,  having  a  large 
stock,  all  of  which  is  in  his  undisturbed 
poeKsaon,  and  of  which  he  must  pos- 
sess the  reputation  of  being  the  owner 
from  the  very  nature  of  the  thing 
itself;  oontiacta  to  sell  a  part  of  that 
stock  to  another  trader.   He  enters  the 
sale  in  his  book,  and  gives  a  delivery- 
warrant  to  the  purchaser.    Therefore 
the  haigsin  and  sale  as  between  the 
two  is  perfect  and  complete.  But  what 
is  done  in  that  transaction  which  pro- 
tects these  goods  which  were  once  his, 
and  remain  in  his  possession  ?    There 
i«  no  sort  of  identification.     There 
we  three  butts  of  whisky 

Mr.  FAeeZer;— Tour  Lordship  will 
pardon  my  interrupting  you,  but  that 
is  not  the  fsct ;  they  are  marked  and 
Dvmbered  in  the  varions  books  of  the 
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Mr.  Herschdl,  Q.C.,  and  Mr.  Wheeler,  for  WcUkins:- 

The  poBsession  of  the  bankrupts  in  this  case  did 
reputation  of  ownership,  for  the  evidence  shews  thai 


another  iDstance;  furniture,  as  in  In 
re  Hawkins  (20  W.  B.  110),  is  an- 
other instance.  All  that  shews  that 
there  is  a  separate  and  distinct  branch 
to  which  the  reputed  ownership  clause 
does  not  apply. 

In  this  case  it  is  said  there  is  a  cus- 
tom in  Liverpool  known  to  all  the 
dealers  in  wines  and  s^nrits^  which 
must  have  the  effect  of  preventing  the 
application  of  this  dause,  because  the 
person  who  is  the  apparent  owner  of 
goods  would  not  therefore  have  the  re- 
putation of-  ownership.  Even  if  there 
was  not  the  plain  and  distinct  authority 
of  KnowUs  ▼.  Eors/all  (6  B.  &  A.  134) 
agadnst  it,  how  could  a  certain  limited 
number  •  of  persons  come  and  say, 
"We  know  that  by  the  practice  in 
our  trade-  certain  consequences  may 
follow  or  certain  inferences  may  be 
drawn  iiomthe  possession  of  goods, 
and  all  the  rest  of-  the  community 
who  know  nothing*  at  all  about  this 
practiee  are  to  be  deprived  of  the  be- 
nefit of  this  clause  because  we  know 
that  the  reputation  of  ownership  did 
not  exist  among  us  in  this  case**  ?  What 
sort  of  reasoning  is  that  ?  Is  it  possible 
to  admit  that  as  a  reason  for  excluding 
the  operation  of  the  clause?  There 
is  the  authority  of  Knowles  v.  Bora/all 
against  it,  and  then  there  is  the  oase  of 
the  lambs  and  pigs,  Priestley  v.  Pratt 
(Law  £ep.2  £x.l01),  in  which  the  jury 
took  the  matter  into  their  own  hands 
and  said,  ^  The  matter  is  notorious,  we 
do  not  want  evidence  about  it;  the 
world  knows  it."  Could  anything  like 
that  be  said  in  this  case  ?    The  case  is 


a  hard  one,  it  may  be  rea 
indeed  all  the  cases  the  1 
ment  is  aimed  at  may 
hard  cases,  except  tha 
fraudulent.  It  may  be 
considering  the  way  this 
her  of  persons  have  come 
of  it,  that  their  course  ol 
be  affected,  that  they  si 
take  other  precautions  t1 
hitherto  adopted ;  but  th 
the  rule  of  law. 

The  facts  of  this  case 
bring  it  clearly  within  it 
statute;  the  reason  and 
transaction  bring  it  wit 
of  the  statute.  What 
alleged  in  this  case  to  dis 
tation  of  ownenhip  that  i 
sity  have  arisen  froiii  i 
having  been  the  origin 
these  goods  ?  Beputatioi 
may  be  said  to  be  not  a  f 
ferenoe.  That  infovnce 
case  irresistible  from  th< 
having  been  the  original 
goods.  When  I  considc 
mischief  might  wse  if  I 
away  the  provisions  of  \ 
should  be  unwilling  to  ei 
power,  if  Ihad  it.  Soppo 
rupts  had  gone  into  a  1 
and  asked  the  manage] 
some  bills  for  them,  and 
had  said,  ^Have  you  a 
What  sort  of  credit  hai 
they  had  said,  **  There  i 
houses;  we  are  owners 
The  manager  would  see  1 
the  warehousci  and  the  b 
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in  the  habit  of  storing  in  their  warehouse  goods  which  they 
had  sold  to  their  customers,  and  the  delivery  warrant  which  they 
gave  to  Waikins  shews  that  they  held  the  goods  for  him  as  ware- 
house-keepers. The  trustee  has  to  prove,  first,  that  the  goods  were 
in  the  possession,  order,  or  disposition  of  the  Ij^ankrupts  at  the  com- 
mencement of  the  bankruptcy,  with  the  consent  of  the  true  owner, 
and  secondly,  that  the  bankrupts  were  the  reputed  owners.  The 
true  test  is  this :  was  the  possession  such  that  persons  dealing  with 
the  bankrupts  would  have  inferred,  and  would  have  been  reasonably 
justified  in  inferring,  that  the  goods  were  theirs  ?  Each  case  must 
be  dealt  with  according  to  its  own  particular  facts.  That  which 
fifty  jeeLts  ago  would  have  shewn  that  a  man  was  the  reputed 
owner  of  goods  may,  by  reason  of  the  length  of  time  during  which 
a  custom  in  the  trade  has  prevailed,  have  now  a  different  effect. 
In  many  cases  persons  have  been  held  bound  by  a  trade  custom 
of  which  tiiey  knew  nothing.    The  Chief  Judge  proceeded  entirely 
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discounted.  That  is  a  practical  illus- 
tration of  what  might  happen,  though 
1  do  not  say  that  rack  a  thing  was 
actually  done  in  this  case.  It  is  of  the 
utmost  importance  that  laws  of  this 
^nd,  which  liave  bten  established  for 
BO  unny  yean,  and  which  so  many 
QHBoecefltful  attempts  have  bom  made 
to  nsnow  and  fritter  away,  should  not 
in  a  plain  case,  as  I  take  this  to  be,  be 
»Uo¥rcd  to  suffer  any  injury. 

I  htLJt  attended  to  the  Judgment  of 
the  kanied  Judge  in  the  Court  below, 
who  says  that  upon  the  evidence  before 
him  and  irom  the  proof  of  the  dealings 
of  theie  parties  he  is  satisfied  that  there 
^»  no  sueh  reputation  of  ownefship  as 
^e  statute  requires.  It  is  said  this  is 
a  question  of  &ct^  to  be  properly  deter- 
"^^hyajury.  So  it  is ;  although  in 
tenns  the  section  is  in  some  degree 
<^^^^*^,  the  essence  of  it  remains  the 
^  But  a  Judge  who  had  directed 
*W  to  find  upon  such  evidence  of  a 
Partial  custom  that  there  was  a  whole- 
**«  BniTenal  custom  would,  as  I  can- 


not help  thinking,  with  the  greatest 
respect  to  the  learned  Judge,  have  mis- 
directed the  jury.  If  I  find  that  is 
mixed  up  with  the  conclusion  he  draws 
from  those  facts  which  have  only  a  par- 
tial application  to  the  case,  I  am  unable 
to  adopt  the  finding  (if  it  is  to  be  called 
by  that  name)  6r  the  ooncksion  drawn 
from  the  facts.  In  my  opinion  all  the 
cases  at  law  which  have  been  referred 
to  are  perfectly  uniform  in  their  adher- 
ence to  the  principles  of  the  statute. 
The  cases  of  hiring,  as  I  have  said,  are 
a  separate  class.  The  case  of  the  dock- 
maker  (^ffamilian  v.  BeU,  10  £x.  545) 
is  no  exception,  because  it  is  plain 
it  does  not  raise  the  question  sug- 
gested in  this  case.  In  my  opinion  the 
order  of  the  County  Court  Judge  is 
wrong,  and  the  appeal  must  be  allowed. 
The  Appellant  must  have  his  oosts  in 
the  Court  below,  so  far  as  they  relate 
to  the  three  butts  of  whisky  which 
have  been  the  subject  of  this  appeal. 
There  will  be  no  costs  of  the  appeal 
given. 
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upon  Knowles  v.  Hor8fd[l(l).  In  Hamilton  y.  Bell 
Alderson  said  :  "  Knowles  v.  Horsfall  merely  sets  forth  a 
state  of  facts  from  which  the  Court  were  to  draw  theii 
elusion,  and  for  that  reason  I  regret  that  I  reported  it" 
In  Watson  y.  Peache  (S)  it  was  held  that  it  was  not  n 
direct  the  jury  to  inquire  whether  the  custom  was  notoi 
world  at  large.  In  the  present  case  the  eyidence  i 
custom  was  well  known  to  all  the  persons  dealing  witi 
That  is  enough.  Under  these  circumstances  a  jury  i 
found  that  the  bankrupts  were  not  the  reputed  ownei 
goods.  The  principle  is  well  laid  down  in  Storer  y.  J 
Hamilton  y.  BeU,  which  was  the  case  of  a  clockmaker, 
in  point.  Clocks  were  left  by  a  customer  with  the  trad( 
purchase,  and  they  were  to  be  sent  to  him  when  the] 
cleaned  and  repaired ;  it  was  held  that  they  did  not 
tradesman's  assignees.  Baron  Parke  said :  "^  As  it  is 
practice  for  clockmakers  to  expose  for  show  in  their  si 
which  have  been  left  by  their  customers  to  be  repaired 
it  is  not  to  be  inferred  that  all  the  clocks  in  the  sh 
shopkeeper's,  and  consequently  the  fact  of  these  clocki 
in  the  bankrupt's  shop  does  not  afford  any  eyidence 
ownership ;  and  no  false  credit  is  gained  thereby,  for 
keeper  may,  or  he  may  not,  bd  the  owner  of  such  dc 
exposed  in  the  shop."  Mutatis  mutandis,  that  exactly 
case.  Prismall  y.  Lovegrove  (5)  shews  that  the  quee 
puted  ownership  is  really  one  of  fact;  PriesUejf  y.  Pra 
authority  in  our  fayour.  If  the  decision  of  the  Chiel 
upheld,  the  course  of  dealing  in  the  wine  trade  wiU  '. 
altered. 

[They  also  referred  to  Joy  y.  Campbdl  (7) ;  Badger  y 
Dickinson  y.  Fo/jpy  (9) ;  lAngard  y.  Messiter  (10) ;  Ex  j 
rahle  (11)  ;  Aeraman  y.  Bates  (12).] 


(1)  5B.&A.134. 

(2)  10  Ex.  545. 

(3)  1  Bing.  N.  C.  327. 

(4)  3  B.  &  C.  368. 

(5)  6L.T.  (N.S.)329. 

(6)  Law  Rep.  2  Ex.  101. 


(7)  1  Sch.  ft  Lef.  3S 

(8)  2  E.  &  E.  472. 

(9)  10  B,  &  C.  128. 

(10)  1  Ibid  308. 

(11)  1  GI7.  ft  J.  402. 

(12)  2  E.  ft  E.  456. 
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Mr.  Bemjamin,  Q.C.,  and  Mr.  W.  Potter,  for  the  trustee :—  L.C. 

and  Lw  J.  Iff. 
The  decdsion  of  the  Chief  Jadge  in  this  case  is  according  to       _-^ 

his  former  decision  in  this  hankroptcj :    Ex  parte  BoHand  (1).       ^^^^ 
That  decision  was,  it  is  tme,  afterwards  leTersed  bj  the  Lords    WAnon. 
JostioeSy  but  onlj  npon  the  groond  that  the  consent  of  the     J^tSL. 
tme  owner  to  the  goods  remaining  in  the  order  or  disposition    '  -— . 
of  the  liqnidating  debtors  had  been  reToked  Mare  the  commence- 
ment of  the  liquidation.    In  the  present  case  there  has  been  no 
soch  reTocaiion  with  regard  to  the  three  butts  to  which  the  present 
appeal  relatesi    We  do  not  dispute  the  existence,  as  a  matter  of 
iacl»  of  tlie  custom  which  is  relied  upon  bj  the  Bespondent,  but 
we  say  that  it  is  cmlj  shewn  to  be  a  custom  in  this  particular 
trade  ;  it  is  not  shewn  to  be  notorious  to  the  world  at  laigeu    It 
cannot  therefore  ezdode  the  applicatbn  of  the  reputed  owner- 
ship djune^  sect.  15,  sub^.  5,  of  the  Bankrupted  Ad,  1869  (2) ; 
KmamleB  r.  EorrfaU  (3>     In  PrieeOey  t.  PraU  (4)  the  custom 
rdied  on  was  prored  to  be  notorious  to  all  persona  dealing  with  the 
seller  inhisbusinessyjust  as  erery  one  knows  that  the  watches  in  a 
waldnnaktf 's  shc^  do  not  all  belong  to  him,  as  he  has  in  his  po»- 
wrsrirwi  other  people's  watches  to  repair.    Here  the  people  not  in 
the  trade  who  dealt  with  the  debton  knew  nothing  about  the 
custom.    In  Ex  parte  MarraUe  (5)  pceeantions  had  been  carefully 
taken  to  distii^uish  the  sold  goodsL 

In  Watmm  t.  Peadie  (jS),  and  in  many  of  the  other  cases  died, 
the  bankrupt  had  not  been  the  original  owner  of  the  gpods»  and 
the  ease  of  his  baring  been  so  is  the  case  against  which  the  piori- 
saona  aa  to  reputed  ownenhip  were  originally  aimed :  21  Jac.  1 
c  19,  iL  10.  H^e  this  whisky  was  part  of  the  bankrupt's  stock- 
in-trade.  In  most  of  the  other  cases  the  custom  was  one  JMUaiooB 
to  the  worid  at  la^ge.      ThadtthwaUe  t.  Codk  (7)  is  a  case  in 

(1)  20  W.  S.  981.  awmx,  of  wLick  paodt  and  diallds  the 

(3}  Bf  mdL  15  the  propertj  ai  tLe  htnkiziA  » lepotcd  owner,  or  of  wL>Ji 

bukiTipl  diritLbae  aBong  Lis  creciUjO  ht  haa  taken  z^aa  hirwdt  tLe  s^e  or 

is  to  amk^'mt  (imter  «2m\  dis74Gt>.ii  m  owatr, 

aL  All  sDodi  wmi.  ciMcii  Was  at  (J)^KtkA.lZ^ 

ikt  iiiBBiaiiBiit  of  ikt  bBBkrvfCcf  (4)  Lam Eer. 2  Ex.  lOL 

ia  tLe  ^\immmUm,  mdtr,  or  dspcawika  ('>  1  Olj.  A  J.  i02, 

</tbe  Isckrz't,  haa^  a  tTvfer,  tj  iLe  (^j  1  hlr/z.  X.  C.  327. 

nnmt  r  aai  pcis5aaaa   U  t:jt    xrwt  CT)  3  Ti.  zU  487. 
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point.  There  tlie  purchaser  of  hops,  in  aooordance  w 
in  the  trade,  left  the  hops  which  he  had  bought  in  th 
warehouse,  and  it  was  decided  that  thej  passed  to  the 
the  merchant  npon  bis  bankmptcj.  The  case  of  th< 
is  the  only  one  in  which  the  title  of  the  real  owi 
where  Ae  goods  had  originally  been  the  property  of  t 


LoBD  Selbobhe,  L.C. : — 

The  principle  of  the  law  on  this  subject  is  well  exp 
preamble  of  the  statute  (21  Jac.  1,  c.  19,  s.  10),  to  whi 
has  been  made  in  the  argument,  a)nd  which  particul 
plates  the  case  of  persons  selling  goods  and  permitted 
possession  of  them,  so  that  they  can  obtain  credit  as  i 
ship  had  not  been  changed.  That  being  the  principl 
are  necessary  to  bring  any  case  within  it  First,  that 
be  what  is  called  the  order  and  disposition  of  the  pi 
secondly,  that  there  should  be,  in  point  of  tady  repute 
arising  from  the  circumstances.  There  is  no  inflexibi 
that  because  a  man  who  was  once  the  owner  of  goods 
them  remains  in  possession  of  them  he  must  therefo: 
be  the  reputed  owner.  The  statute  does  not  say  i 
remains  in  possession  with  the  reputation  of  ownership, 
circumstances  which  create  a  reputation  of  ownersh 
property  will  pass  to  his  assignees ;  but  it  is  always  t 
fact  whether  or  no  the  circumstances  are  such  as  to 
reputation. 

What,  then,  are  the  principles  applicable  to  the  d< 
of  that  question  ?  Much  of  the  argument  seems  to 
proceeded  on  a  fallacious  application  of  the  express! 
ledge  of  the  world  *'  and  "  known  to  the  public*'  Th( 
reputed  ownership  does  not  require  any  investigati 
actual  state  of  knowledge  or  belief,  either  of  all  en 
particular  creditors,  and  still  less  of  the  outside  world 
creditors  at  all,  a3  to  the  position  of  particular  goods, 
for  the  doctrine  if  those  goods  are  in  such  a  situation  i 
to  the  minds  of  those  who  know  their  situation  the  r 
ownership,  that  reputation  arising  by  the  legitimate 
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reason  and  judgment  on  the  knowledge  of  those  facts  which  are       L.  0. 
capable  of  being  generally  known  to  those  who  choose  to  make 


Counsov.' 


inquiry  on  the  subject.    It  is  not  at  all  neoessarj  to  examine  into 
the  degree  of  actual  knowledge  which  ia  possessed,  but  the  Ciourt    ^£|J^ 
must  judge  from  the  situation  of  the  goods  what  inference  as  to     ,  inr^ 
the  ownership  might  be  legitimate!  j  drawn  by  those  who  knew  the 
facts;    I  do  not  mean  the  facts  that  are  only  known  to  the  parties 
dealing  with  the  goods,  but  such  fiicts  as  are  capable  of  being,  and 
natually  ^would  be,  the  subject  of  general  knowledge  to  those  who 
take  any  means  to  inform  themselyes  on  the  subject    So,  on  the 
other  hand,  it  is  not  at  all  necessary,  in  order  to  exclude  the  doctrine 
of  reputed  ownership,  to  shew  that  arery  creditor,  or  any  particular 
creditor,  or  the  outside  world  who  are  not  creditors,  knew  anything 
whatevBr  about  particular  goods,  one  way  or  the  other.    It  is  quite 
enough,  in  my  judgment,  if  the  situation  of  the  goods  was  such  as 
to  exclude  all  legitimate  ground  from  which  those  who  knew 
anything  about  that  situation  could  infer  the  ownership  to  be 
m  the  penon  haying  actual  possession.     Now,  if  those  be  the 
soond  principles^  how  stands  the  present  case?    It  island  must 
be  conceded,  that  if  the  bankrupts  had  carried  on  the  business 
of  general  warehousemen  no  persons  dealing  with  them  would 
have  had  a  right  to  say  that  goods  were  in  the  reputed  owner- 
ship of  the  bankrupts   because  they  were  in   the  bankrupts* 
warehouse ;  for  if  they  troubled  themselves  to  inquire  into  the 
matter,  the  information  they  would  haye  receiyed  must  haye 
been  that  the  goods  were  in  a  warehouse  which  was  kept  by 
the  bankrupts  for  the  reception  of  other  people's  goods  as  weU 
as  their  own,  so  that  no  inference  whateyer  as  to  the.  owner- 
ship of  the  goods  could  be  drawn  from  their  situation.    In  such  a 
case  it  will  not  be  disputed  that  it  would  haye  made  no  difference 
if  some  of  the  goods  in  that  warehouse,  and  actually  warehoused 
there  for  the  real  owner  for  the  time  being;  had  been  previously 
the  goods  of  the  bankrupts,  and  had  been  sold  by  them  to  the 
real  owner.    Now  it  is,  I  think,  clear,  on  the  eyidenoe,  that  these 
bankrupts  were  not  general  warehousemen ;  but  when  we  look  at 
the  custom  of  their  business  it  seems  to  me  to  be  clearly  proved, 
that  though  not  general  warehousemen,  they  were  warehousemen 
for  such  of  their  customers  as  purchased  wines  and  spirits  from 
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them,  and  that  this  was  the  ordinary  coarse  and 
business,  which  was  carried  on  upon  a  very  large  si 
anything  in  such  a  course  of  business  tending  to  mislc 
public  or  the  persons  having  dealings  with  the  trade 
be  known  ?  Suppose  the  bankrupts  had  made  this  co 
knovm  by  patting  up  a  board  over  the  door,  sayinj 
house  is  kept  by  Comton  &  Co.  for  the  purpose  of  war 
own  goods  and  the  goods  which  their  customers  hav 
them/'  I  suppose  it  would  not  seriously  have  been  C( 
anybody  would  have  been  entitled  to  say  that  the 
being  in  that  warehouse  carried  with  it  a  reputatioi 
in  the  bankrupts.  Though  the  notfce  would  not  < 
goods,  or  go  into  their  history,  yet  everybody  bei 
there  were  goods  of  other  people  there,  would  be 
that  any  particular  goods  might  be  the  goods  of 
and  could  not  possibly  say  that  all  the  goods  were 
ownership  of  the  bankrupts.  It  was  accordingly  lai 
James  Mansfield,  in  Thackthwaite  v.  Cock  (1),  that  i 
such  that  those  who  deal  with  the  bankrupts  may 
that  the  goods  may  not  be  the  property  of  the  ban 
enough  to  exclude  the  doctrine  of  the  reputation  of 
That  being  so,  the  sole  question  is,  whether  t] 
course  of  trade  is  so  well  known  as  to  make  the  re 
cable  to  these  goods  the  reputation  of  goods  subject 
tom  and  course  of  trade ;  for  in  that  case  the  kno' 
custom  is  equivalent  to  the  knowledge  of  the  annoui 
the  board  over  the  door  would  have  given  in  the  ca 
posed.  If  there  bad  been  such  a  board  over  the  doo] 
would  not  have  gone  to  read  it,  but  any  one  who  had 
self  to  ascertain  the  facts  would  have  ascertained  tl 
that  warehouse,  and  he  must  ascertain  the  facts  relati 
he  can  be  heard  to  say  that  he  is  to  have  any  benefit 
arising  from  the  fact  of  goods  being  warehoused  the 
known  to  the  whole  trade  and  to  all  persons  dealing 
surely  is  as  well  advertised,  perhaps  better  advei 
would  be  by  a  notice  over  the  door.  Now  the  e^ 
case  is  distinct  that  this  particular  custom  is  an  old  \i 

(1)  3  Taunt.  487. 
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;  q£  tluB  indrridBal  firm  merely,  but  of  the  trade  wUcli       U  C 
K  earned  on  by^  tlus  fimi  in  oommon  with  others.    It  has  been 


IKTS 


Sspmrtt 
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lamg  ffilaHirlinit^  and  is  wdl  known  to  all  the  posoiiB  in  the  trade, 
asd  also  in  point  of  £act,  in  this  particiilar  case,  known  to  all  the 
paxtiea  who  had  been  dealing  with  this  particolar  fiim.  It  seems  im  rr 
to  me  thai  no  eridenoe  ooold  be  more  completely  snfficient,  if  we 
are  not  bomd  by  any  contrary  anthority,  to  shew  that  ereiy  perscm 
who  took  die  troobfe  to  aoqidre  any  knowledge  ci  those  facts  on 
vhich  the  icpntalian  of  ownership  connected  with  the  lying  of 
goods  in  diia  bonded  warehooae  depends  most  hare  beorane  infonned 
i)f  this  rwtnm  On  the  evidence  I  think  we  ooght  to  take  it  that 
erexybody  was  infiinned.  And  it  is  to  be  obseiTed  that  this  is  not 
in  the  least  like  a  case  of  goods  in  a  retail  shop.  They  are 
:roods  in  n  bonded  wardioose^  which  can  have  no  reputation  of 
ovnership  at  all  connected  with  them  in  a  general  way,  except 
£och  r^ntntion  as  is  to  be  inferred  fiom  the  character  of  the 
bonded  wnzehonae  and  the  bnsineas  carried  onin  it  An  indiridnal 
Qug^  indeed  hare  been  deceired,  but  only  by  one  of  the  bank- 
rupts taking  him  into  the  waiehoose  and  shewing  the  goods  as 
goods  of  the  firm ;  and  the  possibility  of  this  being  done  cannot 
«:nter  into  consideration  npon  the  qaestion  of  reputed  ownership. 

With  r^;ard  to  the  authorities  cited,  I  do  not  propose  to  dwell 
much  npon  them.  The  cases  most  directly  in  point  are,  first  of  all, 
KmowteB  t.  HorrfaU  (1),  which  has  been  eridently  r^arded  with  a 
obtain  degree  of  dissatisfaction  by  Judges  of  later  date.  The 
learned  Jndge  who  reported  it  expressed  regret  that  he  had  done 
60,  becanae  it  tnmed  on  the  particolar  manner  in  which  the  &cts 
were  stated  in  the  special  case.  There  was  a  custom  stated  in 
the  special  case^  but — ^perhaps  intentionally  and  with  a  yiew  of 
oorering  not  only  the  case  of  goods  in  the  warehouse  of  the 
Tender,  but  also  goods  in  the  warehouse  of  a  third  party  which 
were  left  in  the  rendor  s  name  without  any  notice  to  the  ware- 
houseman— the  statement  of  the  custom  was  left  vague  and  generaL 
It  was  not  stated  as  a  custom  applicable  to  the  business  of  the 
Tender  considered  as  a  person  who  kept  a  bonded  warehouse  him- 
self and  there  was  no  statement  to  the  reflect  of  the  eyidenoe  in 
this  case  as  to  the  particular  course  of  the  business  of  wine  and 

(1)  5  B  &  A  134. 
Vou  vin.  2  r  1 
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spirit  merchante  having  bonded  warebonses  of  tbeir  c 
be  said  that  the  cnstom  was  stated  so  generally  that  i 
been  inferred  that  it  would  extend  to  those  cases,  but  it  ^ 
specifically  with  reference  to  them,  and  that  has  been  p 
subsequent  cases,  as  in  Watson  v.  Peaehe  (1),  where 
that  no  usage  was  proved  in  Knowlea  v.  HorsfaU  (2). 
V.  Coek  (3)  is  not  only  not  an  authority  for  the  resp 
but  just  the  reverse,  as  it  appears  to  me.  The  actual 
there,  was  a  usage  the  purpose  and  intention  of  whid 
tinue  reputation  of  ownership  in  the  vendor.  It  is  i 
that  under  those  circumstances  it  was  held  that  the 
ownership  did  continue.  What  was  said  by  Sir  Jat 
shews,  as  I  understand  him,  that  on  such  evidence  of  < 
have  here  he  would  have  held  the  reputation  of  < 
have  been  displaced.  I  am  unable  to  distinguish 
case  from  Hamilton  v.  Bdl  (4)  and  PriesUey  v.  Proa 
there  be  a  difference  between  the  principles  to  hi 
wine  on  the  one  hand  and  clocks  and  watches  on  the 
nobody  can  seriously  suggest.  There  are  other  cases 
Courts  have  shewn  a  decided  inclination  to  reduce 
more  consistent  with  a  sound  and  reasonable  view  of 
some  of  the  dicta  or  views  which  are  to  be  found  i 
cases.  I  should  not  indeed  like  to  commit  myself  i 
language  of  Sir  Frederick  Pollock  in  the  case  of  Pris 
prove  (6),  in  which  he  said  that  the  old  doctrine  of  re 
ship  was  completely  out  of  fashion,  and  had  been  m 
forty  years.  It  would  be  more  in  accordance  with  n 
say  that  the  doctrine  of  reputed  ownership  has  been  tl 
first  to  last,  but  that  the  Courts  have  of  late  years 
narrowly  and  closely  to  the  real  value  and  weight  of 
stances  which  tend  on  the  one  hand  to  confirm  and 
hand  to  exclude  the  reputation  of  ownership.  In  s< 
seem  to  me  not  to  be  going  against  the  policy  of  the 
merely  to  be  carrying  it  into  effect  in  accordance 
principle. 


(1)  1  Bing.  N.  C.  327. 

(2)  5  B.  &  A.  134. 

(3)  3  Taunt.  487. 


(4)  10  Ex.  545. 

(5)  Law  Rep.  2  E: 

(6)  6L.T.(N.S0 
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Takiiig  that  new;  I  am  <tf  opinion  that  the  present  appeal  most       L.  C. 

beallowed.  andL.J.lL 

1873 

8iB  6.  ICellish,  LJ.  : —  wJm^ 

I  am  of  the  same  opinion.    As  far  as  the  anthorities  go  I  think     (^^^^ 

that  the  later  cases  are  very  strongly  in  favour  of  the  proposition        

that  a  custom  of  this  kind  is  sufficient  to  exclude  reputed  owner- 
shipL  As,  however,  none  of  them  appear  to  have  been  decided  in 
a  Court  of  Error  it  is  open  to  us  to  consider  whether  they  be  cor- 
rectly decided  on  principle;  but  I  am  of  opinion  that  they  are 
coned  in  principle,  and  particularly  the  last  case  of  PriesUey  v. 
Praff(l). 

The  question  to  be  decided  is  very  simple :  whether  the  bank- 
rupts, at  the  date  of  their  bankruptcy,  were  the  reputed  owners  of 
these  goods  ?  Now  it  is  proved  as  a  matter  of  fact  that  according 
to  the  ordinary  custom  of  their  business  and  according  to  the 
ordinary  custom  of  the  business  of  all  persons  in  the  same  trade, 
goods  sold  are  allowed  to  remain,  and  remain  for  years,  in  the 
bonded  warehouse  of  the  vendor.  That  being  so,  and  being  known 
to  all  persons  in  their  business,  can  they  be  held  to  be  the  reputed 
owners  of  goods  so  left  in  their  possession,  which  surely  must  mean 
reputed  to  be  the  owners  by  the  persons  who  have  dealings  with 
them,  and  who  might  be  deceived  by  the  goods  remaining  in  their 
possession?  If  we  are  to  look  at  the  case  simply  on  principle  it 
appears  to  me  clearly  that  they  are  not  the  reputed  owners;  and  I 
may  observe  that  the  present  Bankruptcy  Act  makes  the  reputed 
ownership  clause  still  apply  exclusively  to  traders ;  it  has  not  been 
applied  to  non-traders,  therefore  it  clearly  is  for  the  protection  of 
trade  creditors  that  the  section  is  intended. 

I  cannot  agree  with  what  Mr.  Benjamin  said,  that  persons  who 
buy  bills  or  discount  bills  for  wine  and  spirit  merchants  do  not  know 
the  custom  of  the  trade.  I  rather  think  the  real  truth  is  that 
persons  who  are  in  the  habit  of  discounting  bills  of  persons  in  par- 
ticular trades  are  better  acquainted  than  any  one  else  with  the 
customs  of  those  trades.  You  will  find  that  bankers  in  country 
towns^  who  discount  bills  of  &rmers  and  advance  them  money,  are 

(1)  Law  Rep.  2  Ex.  101. 
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acquainted  with  farmiDg  customs ;  and  similarly  I  haTe 
that  bankers  in  Liverpool,  vrho  discount  bills  of  cotto 
and  merchants^  know  the  customs  of  the  cotton  trade 
bankers  who  discount  bills  in  the  wine  trade  acqtia 
selves  with  the  customs  of  that  trade.  If  the  case 
decided  by  us  as  a  jury  trying  a  pure  question  of  fact  1 1 
of  opinion  that  the  bankrupts  were  not  the  reputed  owne] 
goods  at  the  time  of  the  bankruptcy. 

I  must  also  say  I  think  it  extremely  desirable  that  as 
be  done  reasonably  and  consistently  with  the  rules  of  la^ 
should  be  so  interpreted  as  to  be  in  accordance  with  the  < 
trade.  To  make  the  law  needlessly  conflict  with  the 
any  trade  causes  the  greatest  inconvenience  and  injust 
sons  in  that  trade.  If  Knowles  v.  Horsfdll  (1)  proves  noth 
proves  that  the  custom  relied  on  in  the  present  case  is  i 
custom^  which,  in  spite  of  that  unfavourable  decision,  has 
during  the  fifty  years  which  have  elapsed  since  that 
decided. 

It  would,  in  my  opinion,  be  most  unjust  that  a  numb 
merchants  in  different  parts  of  the  country,  who  have  a] 
goods  which  they  have  purchased  from  the  bankrupts  to 
the  warehouse  of  the  bankrupts,  according  to  the  ordinal 
of  the  trade  and  the  ordinary  course  of  business  of  this 
firm,  which  were  known,  in  all  probability,  to  every  single 
these  bankrupts  (for  no  one  has  come  forward  to  deny  s 
ledge),  should  have  their  goods  taken  for  the  purpose  of  bei 
among  a  number  of  persons  who  were  not  deceived,  and 
be  deceived,  by  those  goods  remaining  in  the  possess! 
bankrupts. 

Solicitors :  Messrs.  Chester^  Urquhart,  cfe  Co, ;  W.  W. 
(1)  5  B.  &  A.  134. 
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^pUy^Dautie  Proof— Bankruptcy  Act,  1869,  8.  S9— Outstanding  Btih^ 
Cross  Acceptances. 

rhe  bankrupts  had  large  mercantile  dealings  with  P.,  and  at  the  time  of 
I  bankruptcy  they  owed  him  a  cash  balance  of  £11,000.  Bills  had,  however, 
31  accepted  by  the  bankrupts  and  negotiated  by  P.  in  part  payment  of 
»  balance,  and  these  bills  had  been  proved  by  the  holders  against  the 
ikrupts*  estate.  There  was  evidence  that  bills  had  been  accepted  by  P. 
fiftvonr  of  the  bankrupts  for  an  independent  consideration  which  had 
led,  and  these  bills  also  had  been  discounted.  P.'<  estate  was  also  in 
udation,  and  his  trustee  claimed  to  prove  in  the  bankruptcy  for  the 
ole  amount  of  the  cash  balance : — 

Held  (afi&rming  the  decision  of  Bacon,  C  J.),  that  P.'<  trustee  could  only 
»ve  for  the  difference  between  the  cash  balance  and  the  amount  of  the 
Is  given  in  part  pajrmcnt  thereof. 
Ex  parte  Walker  (1)  distinguished.] 

I  was  an  appeal  from  an  order  of  the  Chief  Judge  in 
nptcy  discharging  an  order  of  the  County  Court  Judge  at 
Id. 

)  bankrupts,   W.  T.  Charles  and  /.  A.  Charles^  carried  on 
tss  in  iron  and  steel  at  Sheffield  under  the  firm  of  Charles 
andy  in  the  course  of  their  business,  had  exiensiTe  dealings 
Joseph  Parkin^  also  of  Sheffidd. 

irles  db  Co.  were  adjudicated  bankrupts  on  the  22nd  of  January, 
and  Parkin  filed  a  petition  for  liquidation  by  arrangement 
d  5th  of  December,  1871,  and  Macredie  was  appointed  the 
e  of  his  estate.  Parkin  stated  in  his  affidavit  that  previously 
^  bankruptcy  he  had  advanced  cash  and  given  bills,  which 
been  duly  met,  to  Charles  it  Co.  to  the  amount  of 
23  8s.  85.,  on  account  of  contracts  for  the  supply  of  iron,  to 
irformed  by  them,  and  that  on  their  failure  to  perform 
ontracts  he  pressed  for  repayment  of  the  money,  or  for 
In  lieu  thereof,  and  the  bankrupts  accordingly  handed  to 
bilk  of  exchange  accepted  by  them  to  the  amount  of 
!  10&,  which  bills  were  discounted  by  Parkin,  and  were  at 

(1)  4  Yea.  378. 
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the  time  of  the  bankruptcy  in  the  hands  of  third  ps 
proved  in  respect  thereof  against  the  bankrupts'  estate. 

Besides  the  advances  so  made  by  Parkin  to  the  ] 
Parkin  had  also  accepted  bills  in  favour  of  the  bankrupts  \ 
contracts  for  the  supply  of  iron  which  had  never  been  < 
These  bills  were  discounted  by  the  bankrupts,  and  we 
time  of  Parkings  liquidation,  in  the  hands  of  third  p 
had  proved  for  them  against  Parkins  estate  under  the  1 
These  outstanding  bills  amounted  to  £18,500  15s.  Id. 

Under  these  circumstances  the  trustee  under  Parhit 
tion  claimed  to  prove  against  the  estate  of  the  ban 
the  sum  of  £11,823  &.  &2.,  the  amount  of  the  cae 
due  to  Parkin  at  the  time  of  the  bankruptcy,  withoi 
any  allowance  for  the  bills  for  £7487  10«.  which 
discounted  by  hinu  The  County  C!ourt  Judge  al 
proof,  but  the  Chief  Judge  in  Bankruptcy  reversed  hi 
and  allowed  the  proof  for  £4335  18s.  8<2.,  being  the 
the  cash  balance  after  deducting  the  amount  of  the  I 
trustee  oi  Parkings  estate  appealed  from  this*  decision. 

Mr.  Littky  Q.C.,  and  Mr.  Winslow,  for  the  Appellant 

We  admit  that  if  there  had  been  no  mutual  bill  ti 
and  if  this  had  been  a  simple  case  of  the  creditor  rec 
discounting  acceptances  in  reduction  of  his  cash  balana 
not  have  proved  for  the  cash  balance  without  deducting  t 
of  the  bills.  But  in  this  case  there  were  mutual  credit 
had  been  accepted  on  both  sides  which  were  outstand 
hands  of  third  parties  at  the  time  of  the  bankruptcy, 
case  the  ordinary  rule  against  double  proof  does  i 
because  it  has  been  laid  down  that  where  there  are 
transactions  between  two  persons,  both  of  whom  become 
the  unpaid  bills  on  both  sides  are  to  be  put  out  of  th< 
Ex  parte  Walker  (1) ;  Ex  parte  Laforest  (2) ;  Ex  parte  I 
In  the  present  case  it  was  all  one  account,  and  the  bills  i 
were  given  in  consideration  of  the  whole  balance  due  i 
which  consisted  partly  of  cash  advances  and  partly  of  o 
bills  accepted  by  Parkin  for  the  accommodation  of  the  I 

(1)  4  Ves.  373.        (2)  2  D.  &  Ch.  199 ;  Mont  &  BL  363.        (3J 
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irefoie,  tbe  bills  are  taken  into  account  at  all,  one  set  ought       L.  o. 
set  off  against  the  other  under  the  39th  secti<xi  of  the 
tipfcy  Ad,  1869.  iS? 

EmparU 

De  QeXf  Q.C.,  and   Mr.  Marten,  for  the   trustee  in  the    *^f*™^ 
uptcy,  were  not  called  on.  CuAMUBk 

Selbobne,  L.C.: — 

i  true  principle  to  be  applied  in  these  cases  is,  that  proof 
1  only  be  admitted  for  that  sum  for  which  an  action  could 
[>een  maintained  by  the  one  party  against  the  other  if  the 
had  remained  in  the  situation  in  which  they  are  actually 
and  there  had  been  no  bankruptcy.  Supposing  that  the 
1  question  in  the  present  case  had  been  given  in  payment 
)ods  delivered,  and  the  bills  had  been  negotiated  by  the 
of  the  goods  and  were  still  outstandings  and  there  had  been 
transactions  as  to  other  bills  in  respect  of  which  the  person 
lad  bought  the  goods  and  so  paid  for  them  was  in  the  situation 
!  who  practically  received  accommodation  as  between  the  same 
S)  could  an  action  at  law  have  been  maintain^  for  the 
as  goods  sold  and  delivered  and  not  paid  for?  If  it  could, 
perhaps  the  argument  upon  the  present  appeal  may  be  right. 
;x)uld  noty  I  apprehend  the  argument  is  clearly  wrong.  But 
»ive  that  no  such  action  could  possibly  have  been  maintained 
the  facts  which  I  have  supposed,  because  the  goods  would  have 
u^ally  paid  for  by  these  acceptances,  which  would  not  have 
returned  to  the  vendor  and  taken  up  by  him,  but  would  then 
bstanding  in  the  hands  of  third  parties. 
i  mode  by  which  it  is  attempted  to  escape  from  this  conclu- 
s  by  seeking  to  shift  the  transaction  from  its  real  basis 

imaginary  one,  and  to  ascribe  acceptances  given  on  one 
it  to  a  totally  different  account^  making  them  not  acceptances 
in  payment  of  a  debt,  or  in  payment,  as  in  the  case  which  I 
supposed,  for  goods,  but  treating  them  as  if  they  were  that 

they  were  not,  cross-acceptances,  as  against  certain  other 
iances  which  the  acceptor  of  these  particular  bills  ought  to 
)aid.  But,  as  I  conceive^  you  must  look  at  every  case  according 
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to  the  real  facts,  and  not  alter  the  legal  rights  arising 
facts  by  any  considerations  ex  pod  f  ado  for  the  purpose  < 
or  diminishing  a  proof  in  bankruptcy  in  favour  of  or 
particular  person. 

Now,  looking  at  the  facts  of  this  case,  the  supposit 

put  to  Mr.  WinsloiD  in  the  course  of  his  argument  se 

fair  test.    Supposing  these  particular  acceptances  had 

the  hands  of  Parkin,  and  had  not  been  discounted  b] 

he,  upon  the  facts  stated  in  his  affidavit,  have  pro 

Messrs.  Charles  upon  those  acceptances,  and  at  the  san 

proved  for  the  whole  £11,823  ?  If  he  could  have  done 

argument  of  the  Appellant  might  be  sustained.     If  h 

it  is  certainly  wrong.    In  both  cases  it  would  viols 

against  double  proof.    If  it  would  have  been  a  doub 

the  same  debt,  supposing  these  acceptances  to  be  in  1 

hands,  it  is  equally  a  .double  proof,  the  debt  being 

although  the  acceptances  may  be  in  another  hand. 

those  acceptances  had  really  been  given  as  cross-ac< 

respect  of  the  £13,500,  it  might  have  been  possible, 

which  I  have  supposed,  to  prove  upon  them  as  well  i 

balance  of  the  cash  account  mentioned  in  Parkin's  affidi 

that  affidavit  he  tells  us  expressly  that  he  paid  in  cash,  c 

ances  which  he  had  taken  up  and  paid,  certain  sums  ii 

which,  by  means  of  those  payments,  he  had  become  a 

Charles  &  Co.  Then  he  says :  *'  I  requested  the  bankrupts 

me  the  money  I  had  so  paid,  either  by  cash  or  by  givij 

acceptances  for  the  balance  which  was  due  from  time 

respect  of  the  payments  made  by  me  to  them  as  afore 

received  from  them  several  acceptances  accordingly.'* 

could  he,  after  so  receiving  those  acceptances,  have  at  oi 

to  prove  for  the  whole  amount  of  the  cash  payments  ii 

which  he  would  otherwise  have  been  creditor,  and  al 

upon  those  very  acceptances  if  they  had  been  in  his  ( 

I  think  it  is  clear  that  he  could  not,  and  if  so,  neither  c^ 

for  them  while  in  the  hands  of  third  parties.    I  entirely 

the  Chief  Judge  that  this  is  a  case  of  an  attempt 

double  proof.    The  appeal  must  be  dismissed  with  costf 
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the  same  opinion.  If  the  transaction  relating  to  the 
.  were  the  only  transaction  between  the  parties  it  would 
Y  plain  that  that  debt  could  not  be  proved,  bscause  it  is 
case  of  a  debt  having  been  due  from  Charles  dt  Co.  to 
id  this  acceptance  having  been  given  in  respect  of  that 
tibsequently  discounted  by  the  creditor  and  remaining 
^.  It  is  quite  clear  that  in  that  state  of  things 
iould  not  be  proved  for.  But  it  is  said  that  it  can  be 
f  because  it  so  happens  that,  besides  those  acceptances 
1  accepted  some  bills  for  Charles  &  Co.  the  considera- 
ich  had  wholly  failed ;  and  therefore  it  is  said,  because 
roBS-acceptanceSy  the  debt,  which  otherwise  could  not  be 
can  be  proved  for.  In  my  opinion  there  is  no  authority 
piment,  and  I  cannot  understand  how  the  fact  of  there 
difierent  transactions  between  the  parties  can  make  any 
In  my  opinion  the  rule  in  Ex  parte  Walker  (1)  only 
ere  there  are  cross  accommodation  acceptances,  or  at 
ily  applies  where  the  acceptances  are  given  by  the  one 
x)nsideration  of  the  acceptances  given  by  the  other 
that  state  of  things,  in  taking  the  account^  the  eux^ept- 
bills  on  bpth  sides  are  to  be  rejected,  and  I  do  not  think 
f  the  authorities  which  have  been  cited  establish  the 
lat  where  a  debt  has  been  paid  by  giving  an  acceptance, 
iditor  has  discounted  the  bill  and  it  remains  outstanding, 
10  action  at  *law  could  be  maintained  for  it,  yet  never- 
the  acceptor  becomes  bankrupt,  there  could  be  a  proof, 
lion,  to  admit  that  would  be,  as  the  Chief  Judge  has 
ait  a  double  proof. 

for  the  Appellant :  Mr.  .H*.  A.  Maude,  agent  for  Messrs. 
,  Wighiman,  db  Moore,  Sheffield. 
I  for  the  Bespondent:  Messrs.  Johnson  &  WeatherallSy 
Slessrs.  Burdekin  &  Co.,  Sheffield.  . 
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DOUGAN'S  CASE. 
March  3, 10, 

"—  Amalgamation  of  Companies — Power  to  seU  Business — Ultra  Vir 
dealings  hy  Shareholders  in  the  Selling  Company  with  the 
Company, 

The  8.  Insurance  Company^  which  was  a  Scotch  company,  ws 
by  its  articles  of  association  to  sell  and  dispose  of  its  business 
company ;  but  the  articles  contained  no  express  power  to  amal 
another  company.  By  an  agreement  between  the  S.  Compan\ 
Company^  the  S.  Company  agreed  to  transfer  its  business  to  the 
on  the  terms  that  the  shareholders  in  the  S.  Company  should  x 
in  the  E,  Company  in  exchange  for  their  shares  in  the  8.  Con 
a^preement  ^^as  approved  by  the  shareholders  of  the  8.  Company 
meeting,  and  a  deed  of  transfer  was  executed  by  the  compa 
to  the  E,  Company,  but  before  its  execution  by  the  E.  Compa 
completed  according  to  the  formalities  of  the  Scotch  law  a 
presented  under  which  the  E,  Company  was  wound  up. 

D,,  a  shareholder  and  director  of  the  jS.  Company,  sent  in  hi 
ficates  to  the  secretary  of  his  company  to  be  exchanged,  and  < 
shares  in  the  E,  Company  were  forwarded  to  him  in  exchange 
not  answer  the  letter  or  sign  the  receipt  for  the  shares ;  and  afle: 
for  winding  up  the  E»  Company  had  been  presented  he  returnee 
cates  and  refused  to  accept  the  shares : — 

Held  (affirming  the  decision  of  Wickens,  V.C.),  first,  that 
mation  was  ultra  vires,  not  being  a  sale  within  the  powei 
Company: 

Secondly :  That  if  it  had  been  intrh  vires,  it  w^  never  comp 

Thirdly :  That  although  J),  had  taken  a  prominent  part  in 
ations,  his  sending  in  his  certificates  was  conditional  on  the  a 
being  valid  and  finally  completed ;  and  that,  having  entered  int< 
negotiation  with  the  E.  Company,  he  was  not  bound  to  be  a  sfa 
that  company.  His  name,  therefore,  was  removed  from  the  1 
butories. 

Alabaster's  Case  (1)  approved. 

JL  HIS  was  an  appeal  from  a  decision  of  Vice-Chaneellc 
made  in  the  winding-up  of  the  Empire  Assurance  Cc 
Limited. 

The  Empire  Assurance  Corporation  was  established  in  , 


(1)  Law  Rep.  7  Eq.  273, 


nnj 


CHANGEBT  APPEALS. 


541 


under  the  Companies  Aet,  1862,  for  the  business  of  life 
mce  in  all  its  branches. 
3  67th  clause  of  the  articles  of  association  was  as  follows  : — 

he  directors  may  purchase  or  accept  a  transfer  of,  or  other- 
kcquire,  the  whole  or  any  part  of  the  business  or  property  of 
ociety  or  company,  whether  incorporated  or  not,  and  the 
I  or  interest  of  any  shareholder  or  shareholders  therein,  or  of 
arson  or  persons,  on  such  terms  as  the  directors  shall  deter- 
;  and  for  all  or  any  of  the  purposes  aforesaid  may  enter  into 
[nents,  contracts,  or  undertakings,  and  give  indemnities  and 
ties  for  the  due  performance  of  such  agreements,  contracts, 
takings,  and  indemnities,  or  such  other  assurances  in  the 
9  the  directors  shall  determine.*' 

d  Seottish  Industrial  Insurance  Company ,  Limited^  was  estab- 
1  for  similar  purposes  in  the  same  year  in  Glasgow.  The 
clause  of  the  articles  of  association  contained  the  following 
:  for  disposing  of  the  business  of  the  company : — 

t  fihall  be  lawful  for  a  special  general  meeting  of  the  share- 
rs, called  for  the  purpose  in  manner  hereinbefore  mentioned, 
nsider,  and  by  resolution  determine  upon,  the  propriety  of 
g,  disposing,  or  otherwise  dealing  with  the  business,  goodwill, 
rty,  and  effects  of  the  company,  or  of  purchasing  or  otherwise 
ring  the  business  of  any  other  company  or  companies,  or 
y  or  societies,  of  a  similar  nature,  or  any  interest  therein, 
:he  terms,  conditions,  stipulations,  and  agreements  relating 
to  respectively,  as  the  said  meeting  shall  think  fit ;  and  also 
ithorize  and  empower  the  board  of  directors  to  carry  such 
ition  or  resolutions  into  effect ;  and  thereupon  such  resolution, 
ating  to  a  sale  and  disposal  as  aforesaid,  and  confirmed  at  a 
qnent  general  meeting,  to  be  called  for  the  purpose  not  less 
two  nor  n\ore  than  four  weeks  after  such  preceding  meeting, 
be  binding  upon  the  shareholders  of  the  company." 

.  John  Dougan  was  one  of  the  directors  of  the  SeoUish  Indu^- 
Company,  and  the  holder  of  twenty-five  shares  in  it 
the  month  of  October,  1866|  negotiations  took  place  between 
irectors  of  the  Empire  Corporation  and  the  directors  of  the 
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Scottish  Company  for  the  sale  of  the  business  of  the  1 
Empire  Corporation. 

On  the  11th  of  October,  1866,  a  provisional  agr 
signed  by  Dr.  Dougan  on  behalf  of  the  Scottish  Comp 
Mr.  Price,  one  of  the  directors,  on  behalf  of  the  En 
ration,  by  which  it  was  agreed  that  the  amalgamatioi 
companies  should  take  place  as  from  that  day,  and  thai 
Corporation  should  take  all  the  assets  and  liabilities  of 
Company,  the  latter  company  guaranteeing  that  all  thei 
except  the  liabilities  on  policies,  should  not  exceed  £2 

The  >5th  clause  of  the  agreement  was  as  follows : — 

"  The  Empire  Corporation  shall  issue  shares  of  th< 
to  the  shareholders  of  the  Scottish  Industrial  Insuraa 
to  the  amount  of  £1050  on  the  same  terms  with  refe: 
amount  paid  up  as  their  shareholders  at  present  fi 
Scottish  Industrial  Insurance  Company^ 

The  7th  clause  provided  that  the  members  of  the  1 
Scottish  Company  present  that  day  should  continue  as 
mittee  of  the  amalgamated  company,  together  with  Mj 
the  present  secretary,  who  would  also  take  a  seat  < 
committee. 

This  agreement  was  confirmed  by  the  board  of  din 
Empire  Corporation  at  meetings  of  the  12th  and  14tb 
and  by  the  shareholders  of  the  Scottish  Company 
meetings  of  the  2nd  and  19th  of  November,  1866, 
which  meetings  Dr.  Dougan  took  the  chair.  A  deed 
ingly  prepared  to  carry  out  the  amalgamation,  which 
seal  of  the  Scottish  Company  on  the  19th  of  Decem 
then  sent  to  London  to  be  executed  by  the  Empire 
but  their  seal  was  not  afiSzed  till  the  19th  of  Mar 
hereafter  stated. 

In  the  meantime  the  Scottish  Company  ceased  to  tr 
ness,  and  the  secretary,  Mr.  Alexander,  sent  round  e 
the  shareholders  requesting  them  to  send  in  the  certific 
shares  '^for  exchange.'^  It  was  not  proved  that  ] 
received  one  of  these  circulars,  but  in  fact  he  sent  h 
cates  to  the  secretary  and  the  secretary  forwarded  th( 
with  those  of  the  other  shareholders,  to  the  Empire  Ci 
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>  13th  of  March,  1867,  Mr.  Lahe^  the  manager  of  the 
^orporatianf  sent  to  Dr.  Dauffan  certificates  of  twenty-five 
the  Empire  (hrporcUum,  on  each  of  which  £1  had  been 
ccompanied  by  a  form  of  receipt  which  he  was  requested 
id  return.  Dr.  Dougan,  however,  did  not  sign  or  return 
>t,  or  do  any  other  act  accepting  the  shares. 

15th  of  March  a  meeting  of  the  directors  of  the  Scottish 

was  held,  at  which  Dr.  Bougan  was  present.  At  tbis 
i  resolution  was  passed  ''  that  the  law  agent  be  instructed 
inicate  with  Mr.  Towers,  the  solicitor,  and  Mr.  Lake,  the 
of  the  Empire  Corporation,  and  to  intimate  to  them  that 
d  deed  of  amalgamation  be  returned  duly  execjited  by 
re  Corporation  within  six  days  from  this  date,  the  board 
after  refuse  to  carry  out  the  amalgamation  and  hold  the 
ry  agreement  cancelled,  and  will  immediately  convene  a 
leeting  of  the  company  to  ratify  this  step." 

19th  of  March  the  deed  received  the  seal  of  the  Empire 
on,  and  was  on  that  day  sent  by  post  to  the  solicitor  of 
sh  Company.  The  deed  was  complete  according  to  the 
orm,  having  the  seal  of  the  Empire  Corporation  attached, 
^  signed  by  two  of  the  directors  and  the  manager,  whose 
9  were  attested  by  the  solicitor  and  the  chief  accountant, 
ttestation  clause  in  the  body  of  the  deed  had  not  been 

in  the  Scotch  form  with  the  names  and  descriptions  of 
isses,  so  that  it  was  not  then  complete  according  to  the 
Tdand. 

ed  was  not,  for  some  reason  unexplained,  received  by  the 
at  Glasgow  till  the  26th  of  March,  when  they  wrote  to 

for  further  information  as  to  the  witnesses  in  order  to  fill 
ttestation  clause. 

\  20th  of  March  a  petition  was  presented  for  winding  up 
ire  Corporaiion,  and  an  order  to  that  effect  was  made  on 
►f  May. 

3  17th  of  April,  Dr.  Dottgan  returned  the  certificates  of 
the  Empire  Corporation,  with  a  letter  refusing  to  accept 
at  his  name  being  on  the  register  for  twenty-five  shares, 
ittled  on  the  list  of  contributories  for  that  amount   . 
beequently  ^applied  to  the  Yice-Chancellor   to  remove 
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his  name  from  the  list  His  Honour  ivas  of  opinio 
amalgamation,  although  within  the  power  of  the  .Empii 
tion,  was  not  authorized  by  the  constitution  of  the  Sa 
pany,  which  gave  power  to  sell  and  transfer  their  h 
a  valuable  consideration,  but  not  to  amalgamate  wi 
company,  and  that  Dr.  Douyan*8  acceptance  of  the 
conditional  on  the  amalgamation  being  carried  out,  a 
the  amalgamation  failed,  he  was  entitled  to  be  relieyed 
his  name  removed  from  the  register.  From  this  d 
official  liquidator  appealed. 

Hr,  Diehin8(m,{Q.C.y  and  Mr.  Brooksbarik,  for  the  Ap] 

There  was  nothing  ultra  virea  in  the  transaction.  The 
an  amalgamation,  this  was,  in  fact,  a  sale  by  the  Sec 
pany  of  its  business  to  the  Empire,  and  as  sach,  in  accoi 
the  articles  of  the  Scottish.  There  is  no  reason  why 
should  not  take  shares  as  part  of  the  consideration  for 
its  business  to  another  company,  nor  why  the  share 
should  not  be  allotted  directly  to  the  shareholders  of 
company  instead  of  being  given  to  the  company  as  a  bo 
Case  {I). 

But  whether  the  amalgamation  was  vlira  vires  c 
JDougan  is  bound.  It  was  in  fact  carried  out,  for  th( 
complete  before  the  petition  to  wind  up  was  presentee 
some  of  the  formalities  according  to  the  Scotch  law 
added.  He  was  one  of  the  chief  promoters  of  the  amc 
and  has  made  himself  liable  by  his  own  conduct.  He 
certificate  to  be  exchanged,  which  amounted  to  an  un 
application  for  the  shares  in  the  Empire:  ChaUia*  Case  ( 
Case  (3);  Bank  of  Hindustan  v.  Alison  (4). 

Mr.  Oreene,  Q.C.,  and  Mr.  Baddan,  for  Dr.  Douffan 
called  on. 

Sir  G.  Mellish,  L.J. : — 

This  is  an  appeal  from  an  order  of  Yice-Chancellc 
directing  that  Dr.  Bougan's  name  should  be  removed  fr< 


(1)  Law  Rep.  4  Cb.  503. 

(2)  Ibid.  6  Ch.  266. 


(3)  Law  Rep.  6  Ch.  - 

(4)  Ibid.  6  C.  P.  222, 
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iontribatorieB  of  the  Empire  Assurance  Corporation,  which  is 
ig  wound  up. 

>T,  Dougan  had  been  a  shareholder  and  director  of  the  Scottish 
yidrial  Insurance  Company,  and  by  one  of  the  articles  of  asso- 
Lou  of  that  company  it  was  provided  as  follows : — [His  Lord- 
•  read  the  40th  article,  and  continued.]  An  agreement  was 
ired  into  between  the  directors  of  the  Scottish  Company  on  the 
hand,  and  the  directors  of  the  Empire  Corporation  on  the 
T,  the  effect  of  which  was  that  all  the  property  of  the  Scottish 
pany  should  be  transferred  to  the  Empire,  and  that  the  Empire 
lid  indemnify  the  Scottish  against  all  liabilities,  and  that  each 
"eholder  of  the  Scottish  should  receive  shares  in  the  Empire, 
i  £1  considered  as  paid  up  on  them,  in  lieu  of  his  shares  in  the 
iish. 

hen  the  first  question  to  be  decided  is,  whether  this  agree- 
it  was  vUra  vires.  The  Yice-Chancellor  held  that  it  was  so, 
the  ground  that  the  power  of  the  Scottish  Company  to  sell 
transfer  their  business  to  another  company  only  authorized 
n  to  sell  for  some  money  payment  or  valuable  consideration 
»e  given  by  one  company  to  the  other,  and  did  not  authorize  a 
^er  on  the  terms  of  the  shareholders  of  the  selling  company 
dving  shares  in  the  purchasing  company  in  exchange  for  shares 
heir  own  company. 

b  is  observable  that  there  are  no  special  words  in  the  clause 
ng  power  to  amalgamate  with  another  company ;  and  I  cannot 
)  thinhing  that  if  it  had  been  intended  by  the  clause  that  a 
aal  general  meeting  of  the  Scottish  Company  should  have  power 
)lutely  to  bind  all  the  shareholders  and  to  hand  them  over  to 
ther  company — ^that,  in  fact,  it  should  have  power  to  effect 
it  is  commonly  called  an  amalgamation,  that  word  would  have 
a  made  use  of.  Under  the  161st  section  of  the  Companies  Act, 
2,  under  which  these  cases  of  amalgamation  usually  come,  it  is 
Tided  that,  if  any  shareholder  objects  to  the  proposed  amalga- 
ion,  he  can  have  his  shares  valued  and  their  value  paid  to  him. 
ire  is  no  such  provision  in  the  clause  before  us.  On  the  whole, 
refore,  I  agree  with  the  yice-Chancellor  that  this  agreement 
uUra  vires. 

iut  even  supposing  the  agreement  had  not  been  vltra  vires,  I 
ik  Dr.  Bougan  would  not  have  been  liable  as  a  shareholder  in 
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the  Empire  Corporation.  There  have  been  a  great  nw 
which,  although  the  amalgamation  has  been  tUira 
question  has  been  raised,  how  far  the  shareholders  of 
company  have  become  liable  as  shareholders  of  the 
company.  Some  of  them  have  been  cases  of  mncl 
because  persons  found  themselves  to  be  liable  in  both 
when  they  only  meant  to  exchange  their  liability  in  tl 
pany  for  liability  in  the  new.  But  I  think  those 
establish  this  proposition — that  if  the  shareholder  enl 
personal  negotiation,  and  only  acts  through  his  own  coi 
does  nothing  but  consent  to  and  act  on  the  amalgami 
unless  the  amalgamation  is  eventually  completed,  he  is 
That  is  shewn  by  Alahaster's  Case  (1) ;  and  I  think  1 
good  law.  But  in  some  cases  the  shareholder  has  been  r 
to  make  a  personal  application  to  the  purchasing  coi 
then,  if  the  shares  are  registered  in  his  name,  he  is  boun 
the  amalgamation  goes  off  altogether.  That  was  so 
Com  (2)  and  Challis'  Case  (3). 

The  only  question,  therefore,  is,  whether  that  class  c 
applies  to  the  present  case.  Dr.  Dougan  took  a  promin 
the  arrangements  for  the  sale.  When  the  secretary 
circulars  asking  for  certificates,  Dr.  Dougan  sent  in  his 
to  Mr.  Alexander  to  be  exchanged.  According  to  Alal 
that  is  not  entering  into  a  personal  negotiation  wit 
chasing  company ;  it  is  only  acting  in  pursuance  of  the 
to  amalgamate,  and  he  must  be  taken  to  have  sent  in 
cates  to  be  exchanged  only  on  the  condition  that  the  ami 
was  completed. 

I  have  already  said  that  I  think  the  amalgamatioi 
vireSy  and  I  also  think  that  it  was  not  completed. 

The  deed  of  transfer  was  executed  in  the  Scotch  fc 
Scottish  Company^  and  was  sent  to  the  Empire  Cbrpc 
their  execution.  They  kept  it  a  long  time  without  ex 
and  the  property  was  not  transferred,  and  nothing  wi 
carry  out  the  amalgamation.  Nevertheless  Mr.  Alexc 
in  the  certificates  to  the  Empire  Corporation^  and  the; 
the  new  certificates  to  the  shareholders,  and,  among  t 

(1)  Law  Rep.  7  Eq.  273.  (2)  Law  Rep.  6  Cli.  4 

(3)  Law  Rep.  6  Ch.  266. 


vin.] 


CHANOBBT  APPEALS. 


m 


Dauffan,  with  a  form  of  receipt    Dr.  Douffan  did  nothing  with 
0,  and  he  had  a  very  good  reason.    I  do  not  suppose  that  he 
w  that  the  amalgamation  was  uUra  vires,  bat  he  knew  that  it 
neyer  been  completed  by  the  Empire  Oorporaiian.    He  there- 
did  not  answer  the  letter,  but  he  attended  a  meeting  of  the 
ctois  of  ihe  Scottish  on  the  15th  of  March,  at  which  a  resolu- 
was  passed  that,  nnless  the  deed  was  execated  by  the  Empire 
Jn  a  week,  they  should  consider  the  agreement  at  an  end. 
the  19th  the  deed  was  executed  by  the  Empire,  and  was  sent 
post  to  the  solicitors  of  the  Seottish  at  Glasgow,  with  the 
es  of  the  witnesses  and  directions  for  filling  up  the  blanks,  as 
lired   by  the  Scotch  law.     This,  it  must  be  presumed,  was 
ived  on  the  20tb,  but  before  anything  was  done  to  complete 
deed,  the  petition  to  wind  up  the  Empire  was  presented,  and 
irder  eventually  made.    Had,  then.  Dr.  Dougan  fixed  hioiself 
shareholder  on  the  20th  of  March,  when  the  petition  was  pre- 
«d  ?    It  appears  to  me  that  he  had  not.    It  may  be  that  he 
IT  that  Mr.  Alexander  had  sent  in  the  certificates,  but  be  also 
w  that  the  amalgamation  had  not  been  completed,  and  there- 
he  did  not  sign  the  receipt  or  answer  the  letter.    If  it  had 
1  completed,  he  would  probably  hare  accepted  the  shares ;  but 
iring  that  it  was  not,  he  did  not  do  so,  and  the  only  conclusion 
^hich  I  can  come  is  that  he  was  pausing  and  hesitating  to 
tent  in  order  to  see  if  the  amalgamation  would  be  completed 
lOt ;  and  then,  when  a  winding-up  petition  had  been  presented, 
refused  to  accept  them.    The  [result  of  the  evidence  is  that 
Dougan  never  intended  to  become  a  shareholder,  unless  and 
1  the  arrangement  was  finally  and  e£fectually  completed ;  and 
ould,  in  my  judgment,  be  unfair  to  hold  that  he  had  become  a 
"eholder  so  as  to  make  him  liable  for  the  debts  of  the  Empire 
rell  as  for  those  of  the  Seottish  Company.    The  appeal  must 
lismissed  with  costs. 
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W.  M.  James,  L.  J. : — 
entirely  concur. 

olicitor  for  the  Appellant :  Mr.  A.  Pulbrook. 
olicitors  for  Dr.  Doitgan :  Messrs.  Bdberls  &  Simpson, 
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In  VB  LA  MANCHA  lEEIGATION  AND  LAND  CO! 

LORD  CLAUD  HAMILTON'S  CASE. 

Company — Contributory — Qualification  of  Directors — JHredors  appi 
Memorandum  of  Association — Resolution  altering  **/uture  qn 
-'First  General  Meeting^Companies  Act,  1867  (30  &  31  VicL  c 

By  the  mcmorandom  of  association  of  a  company,  C,  and  JJ. 
as  directors,  without  being  required  to  hold  any  particular  numl 
as  a  qualification.  The  company  was  regulated  by  Table  A.  of 
to  the  Companies  Act,  1862,  the  58th  clause  of  which  proYides 
first  ordinary  meeting  the  whole  of  the  first  body  of  directors 
An  extraordinary  general  meeting  was  held  within  four  months 
gistration,  at  which  a  resolution  was  passed  (which  was  dul] 
that  '*  the  future  qualification  of  a  director"  should  be  100  shi 
also  resolved  to  postpone  the  first  ordinary  general  meeting  for 
The  company  was  afterwards  ordered  to  be  wound  up : — 

Beld  (reversing  the  decision  of  Malins,  V.C.),  that  the  future 
meant  the  qualification  of  future  directors,  and  that  C,  and 
liable  for  100  shares  although  they  continued  to  act  as  direc 
company  was  wound  up : 

Held,  also,  that  by  holding  the  extraordinary  meeting  within 
after  registration,  the  company  had  complied  with  the  Compani 
s.  39,  which  ptovides  that  the  first  general  meeting  shall  be  hek 
months  after  registration,  and  that  the  resolution  postponing  tl 
nary  general  meeting,  at  which  the  original  directors  were  to  res 
years,  was  valid. 

1  HIS  was  an  appeal  from  an  order  of  Vice-Chancel 
made  in  the  winding-up  of  the  La  Mancha  Irrigation 
Company,  Limited. 

The  company  was  established  in  1868  with  a 
£1,000,000,  in  50,000  shares  of  £20  each.  By  the  me 
of  association,  which  was  registered  on  the  18th  of  Apri 
objects  of  the  company  were  stated  to  be  to  acquire  the 
rights,  and  privileges  of  the  association  constituted  in  8} 
the  style  of  Lopez  and  Eldridge,  by  public  deed  e: 
Madrid  in  May,  1867,  for  the  purpose  of  applying  the 
the  Lagunas  de  Ruidera  to  irrigation. 

The  memorandum  of  association  contained  the  followin 
"  The  first  directors  of  the  company  shall  be  the  Bight 
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ti{2  EamiUon,  W.  Hope,  Esq.,  Y.Cy  with  power  on  their  part  to       L.  JJ« 
)iDt  two  other  directors  resident  in  England,  Don  Isidoro       1878 
ez,  James  EtdridffSy  and  /.  L.  0*8uUivan,  Esqrs.,  resident  in  lobdClau© 
in,  and  snch  other  additional  directors,  not  exceeding  two   ^^q^^^ 
By  resident  in  England,  and  two  more  resident  in  /Sjpam,  as  they        *— - 
appoint,  so  as  not  to  exceed  the  total  number  of  eleven." 
'o  provision  was  made  as  to  the  qualification  of  the  directors, 
he  memorandum  was  signed  by  the  five  persons  named  as 
ctors,  and  three  others.    Each  of  these  persons  subscribed  for 
share  only. 

fo  articles  of  association  were  registered  with  the  memo- 
ium,  and  consequently  the  company  was  governed  by  the 
::Ies  in  Table  A.  of  the  schedule  to  the  Companies  Aet,  1862, 
Eir  as  they  were  applicable. 

^n  the  7th  of  May,  1868,  an  extraordinary  general  meeting  was 
1,  which  was  adjourned  to  the  9th  for  the  purpose  of  makihg 
ious  alterations  in  the  articles,  and  these  alterations  were  con- 
led  at  an  extraordinary  general  meeting  on  the  28th  of  May. 
'he  53rd  article  of  Table  A.  is  as  follows : — 
Until  directors  are  appointed  the  subscribers  of  the  memo- 
dum  of  association  shall  be  deemed  to  be  directors." 
?his  article  was  struck  out  by  amendment,  and  the  following 
stituted  in  its  place : — 

The  future  qualification  of  a  director  shall  be  the  holding  in  t 

own  right  of  not  less  than  100  shares  in  the  company." 
The  57th  article  was  amended  so  as  to  stand  as  follows : — 
'  The  office  of  a  director  shsdl  be  vacated  if  he  becomes  bank- 
it  or  insolvent,  or  if  he  cease  to  hold  the  required  number  of 
res  to  qualify  him  for  the  office,  unless  these  conditions  shall  be 
pensed  with  in  any  special  cases  by  the  vote  of  two-thirds  of  the 
^res  represented  at  a  general  meeting  of  the  shareholders." 
Che  58th  clause,  which  provides  that  ^'at  the  first  ordinary 
etiug  after  the  registration  of  the  company  the  whole  of  the 
ectors  shall  retire  from  office,"  was  amended  so  as  to  run  thus : — 
*  At  the  first  ordinary  meeting  of  the  company  in  the  year  1871, 
)  whole  of  the  directors  shall  retire  from  office." 
On  the  25th  of  May,  1868,  before  these  amendments  had  been 
ifirmed,  a  meeting  of  the  directors  was  held,  at  which  a  resolu- 

2  Z2  1 


550 


GHANCEBT  APPEALS. 


L.  JJ.      tion  was  passed  *^  that  Mr.  B.  C.  G.  Oraham  be  elected  \ 

1878       of  the  company  on  the  same  footing  as  the  existing  direc 

LobdGlaud      Shortly  after  the  confirmation  of  the  amended  art 

Hamilton's  secretary  entered  on  the  register  500  shares  against  the 

Lord  0.  Hamilton  and  W.  Hope,  and  100  shares  against 

of  JB.  C.  C.  Graham ;  but  these  gentlemen  denied  that 
given  any  authority  to  him  so  to  do^  and  no  application 
was  made  by  them,  nor  was  any  formal  allotment  or  t 
shares  made  to  them. 

On  the  14th  of  January,  1871,  the  company  was  orde 
wound  up,  and  Lord  G.  Hamilton,  W.  Hope,  and  JB.  G.  C 
were  settled  on  the  list  of  contributories  for  100  share 
respect  of  their  qualification  as  directors.  They  applii 
Vice-Chancellor  to  have  their  names  removed  from  the  1 
ground  of  their  having  been  directors  before  the  filiu 
amended  53rd  article,  but  the  Vice-chancellor  refused  th 
tion.    From  this  decision  they  appealed  (1). 


(1)  1873.  Jan.  16. 
Sib  R.  Malhis,  V.C.  :— 

The  question  in  this  case  is,  are  these 
gentlemen  properly  ofc  the  list  of  con- 
tributories on  which  they  have  been 
placed  for  100  shares  each  ?  That  de- 
pends upon  the  fact  of  their  having 
been  directors  of  the  company.  There 
occurs  in  this  case  a  circumstance 
which  I  have  never  seen  before,  that 
the  memorandum  of  association  provides 
for  the  appointment  of  directors  and 
nominates  the  first  directors.  I  am 
not  aware  that  there  is  anything  illegal 
or  improper  in  this ;  and  I  am  inclined 
to  accede  to  the  argument  that  these 
gentlemen,  being  so  appointed,  and 
having  signed  the  memorandum  for 
one  share,  were  entitled  to  act  as 
directors,  being  holders  of  one  share 
9nly.  But  it  occurred,  as  it  might 
naturally  be  expected  to  occur  to 
gentlemen  of  such  respectability  as 
these  are,  that  for  men  to  sit  at  a 
boai-d  of  directors,  each  holding  one 


£20  share,  was  a  thing  no 
templated  in  a  commercial 
could  not  be  right  and  pi 
company  with  a  capital  of 
sterling  should  be  governed 
who  had  only  a  single  shan 
there  is  one  thing  nec« 
others  it  is  that  those  wl 
company  like  this  should 
stantial  interest  in  it ;  beci 
have  not,  they  may  embark  ii 
speculations  without  fear 
themselves.  It  is  there 
greatest  importance  to  the  s 
that  they  should  have  di 
have  a  substantial  interest 
cem  of  which  they  are  the 
Acting,  therefore,  on  thi 
these  gentlemen  pass  this 
which  was  confirmed  on 
May,  1868:  "That  the  fi 
fication  of  a  director  sh 
holding  in  his  own  right  n 
100  shares  in  the  compan 
they  were  to  have  a  stak 
which  would  be  an  inducen 
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(7.  WiUk,  for  the  Appellants : — 
any  application  for  shares,  nor 


tious  in  the  management  of 
ny. 

hen,  do  the  words  "  future 
on  "  mean  ?  I  can  only  read 
waning  the  qualification  hence- 
L  the  day  on  which  this  reso- 
omes  binding.  No  man,  there- 
opinion,  after  that  had  a  right 
le  board  unless  he  made  up 
x>  hold  100  shares ;  and  1  find 
one  of  those  gentlemen  has 
ig  at  the  board  down  to  May, 
it  suited  their  convenience. 
0  my  own  decision  in  Ear^ 
96  (Law  Bep.  13  Eq.  30),  in 
aime  to  the  same  conclusion 
ostice  JafMB  did  in  L&tk^t 
Rep.  6  Ch.  469).  In  that  case 
that  no  man  can  by  the  law 
mtry  be  permitted  to  act  as 
a  company  without  holding 
r  of  shares  which  he  knows  to 
lification  of  a  director.  There 
\x  had  done  very  little  except 
his  name  to  appear  as  a 
mt  I  decided  the  case  upon  the 
ind  that  if  a  man  knows  that, 
stitutionof  the  company,  the 
on  of  a  director  is  a  certain 
f  shares,  it  is  an  implied 
rith  the  shareholders  that  if 
a  director  he  must  take,  at 
tliat  number  of  shares.  In 
(7(ac  (Law  Rep.  14  Eq.  316) 
Lcellor  Bacon  expressed  Lis 
aite  as  distinctly  as  I  have 
nothing  bad  been  said,  or 
aid,  against  the  obligation  of 
o  take  the  minimum  number 
which  would  qualify  them  as 

^fij  argued  that  the  mem(^ 
f  association.;  could  not  be 
tfy  opinion  is  that  it  can  be 


altered.  The  12th  section  of  the 
Companies  Ad,  1862,  which  he  referred 
to,  says:  **Any  company  lunited  by 
shares  may  so  far  modify  the  con- 
ditions contained  in  its  memorandum 
of  association,  if  authorized  to  do  so 
by  its  regulations  as  originally  framed, 
or  as  altered  by  special  resolution  in 
manner  hereinafter  mentioned,  as  to 
increase  its  capital  by  the  issue  of  new 
shares  of  such  amount  as  it  thinks 
expedient,  or  to  consolidate  and  divide 
its  capital  into  shares  of  larger  amount 
than  its  existing  shares.** 

My  opinion  is  that  this  resolution  of 
the  directors  was  a  very  proper  one, 
as  it  was  come  to  in  pursuance  of  their 
desire  to  increase  the  capital  by  issuing 
new  shares  to  the  directors. 

Nothing  can  be  clearer  than  that  any 
man  may  renounce  a  provision  intro- 
duced for  his  benefit.  These  gentlemen 
were  entitled  to  stand  upon  their  quali- 
fication of  one  share  only,  but  they 
renounce  that  benefit  by  becoming 
parties  to  a  resolution  that  each  of 
them  should  hold,  as  his  future  qualifi- 
cation, 100  shares.  I  think  they  are 
bound  by  their  own  resolution,  and 
that  their  names  must  remain  on  the 
list  for  that  number  of  shares. 

I  cannot  part  with  this  case  without 
again  expressing  my  strong  opinion, 
which  ought  to  be  universally  known 
by  gentlemen,  whether  they  are  com- 
mercial men  or  otherwise,  that  they 
will  not  be  permitted  by  the  law  of 
this  country  to  sit  at  a  board  of 
directors  upon  the  understanding  that 
they  are  to  receive  their  remuneration 
as  directors,  and  if  the  affair  is  pro- 
fitable, take  the  profit;  but  if  losses 
occur,  they  are  not  to  be  liable.  The 
motion  mu^t  be  refused  with  costs. 
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L.  JJ.      accepted  any,  except  the  one  share  in  respect  of  which  1 

1878        the  memorandum  of  association.    The  only  question  1 

LoBiT^uD  whether  they  are  affected  by  the  resolution  that  the  ft 

^^Casb^^'*  fication  of  directors  should  be  the  holdiDg  of  100  shares. 

— *        first  place,  the  appointment  of  the  first  directors  withoi 

lification  was  an  express  proyision  in  the  memorandum 

tion,  and  formed  part  of  the  constitution  of  the  comp 

could  not  be  altered  even  by  a  general  meeting :  Con: 

1862,  8.  12.     Therefore,  whatever  was  the  effect  of  th 

53rd  rule,  it  could  not  affect  the  Appellants :  Button  y.  & 

Cliff  Hotel  Company  (1) ;  Stock's  Case  (2)  ;  Marquis  oj 

Case  (3) ;  Austin's  Case  (4) ;  Chapman's  Case  (5) ;  TothUl 

Ex  parte  CottereU  (7). 

In  the  second  place,  the  amended  53rd  rule  was  ney< 
to  refer  to  the  original  directors.  "Future  qualificati( 
the  qualification  of  future  directors.  Mr.  Graham  is  oi 
footing  as  the  other  Appellants,  as  he  was  appointed 
power  given  to  the  original  directors  before  the  amende 
confirmed. 

Mr.  Bristowe,  Q.C.,  and  Mr.  Graham  Bastings^  for  i 
liquidators — 

The  12th  section  of  the  Companies  Act,  1862,  forbi 
alteration  to  be  made  in  the  memorandum  of  associatioi 
to  the  issue  of  fresh  shares,  only  applies  to  such  thi 
obliged  to  be  inserted  in  the  memorandum  under  the  9 
If  matters  are  introduced  into  the  memorandum  whi 
properly  belong  to  it,  they  can  be  altered.  The  appointi 
first  directors  had  nothing  to  do  with  the  constitution  o 
pany,  and  ought  not  to  have  been  introduced  into  the  mei 
The  privilege  of  the  Appellants  as  original  directors 
ceased,  for  by  the  58th  clause  of  the  articles  of  association 
they  ought  to  have  retired  at  the  first  general  meet 
must  be  held  within  four  months  of  the  registration : 
Act,  1867  (30  &  31  Vict.  c.  131),  s.  39.    They  attempte 

(4)  Law  Rep.  2  Eq.  i 

(5)  Ibid.  567. 


(1)  2  Dr.  &  Sm.  514 ;  on  app. 
13  W.  E.  631. 


(2)  4  D.  J.  &  S.  426. 

(3)  4  D.  F.  &  J.  78. 


(6)  Ibid.  1  Ch.  85. 

(7)  11  W.  R.  2. 
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I  by  calling  the  first  general  meeting  an  extraordinary  meeting,       l.  jj. 

I  postponing  the  first  ordinary  meeting  till  1871 ;  but  the  Act       igra 

3  not  sanciion  this.    With  respect  to  the  constmctiQn  of  the  lobdClhd 
suded  rule,  we  contend  that  ** futore  qualification"  must  mean  HAifrLTOKu 
JISeatioQ  for  the  future.    The  adjectiTe  must  refer  to  its  own       •-« 
staBtire^  not  to  the  word  ^'  director."     Qualification  is  different 

II  eligibility.  If  a  man  is  eligible  when  appointed  it  is  suffi- 
li,  but  his  qualification  must  be  continuousi  and  that  is  made 
trer  by  the  57th  amended  article.  There  is  nothing,  therefore, 
ake  this  case  out  of  the  rule  established  in  LeeMs  Case  (1). 

W.  M.  James,  LJ.  :— 

am  of  opinion  that  the  order  of  the  Vice-Chancellor  ought 
ye  discharged.  It  is  not  necessary '  to  go  into  the  cases  as 
the  liability  of  directors  with  respect  to  the  number  of  shares 
jisite  to  form  a  qualification.  The  question  is,  what  was 
Dumber  of  shares  which  these  particular  directors  were  to  hold  ? 
re  is  nothing  to  shew  that  they  intended  to  take  any  shares 
^pt  what  were  necessary  for  their  qualification. 
think  there  can  be  no  real  doubt  as  to  the  meaning  of  the 
elation.  The  company  had  commenced  business  under  the 
des  in  Table  A.  in  the  schedule  of  the  Companies  Ad,  1862. 
1  first  directors  were  appointed  by  the  memorandum  of  associa- 
,  and  Jio  qualification  was  required.  Before  the  first  ordinar}'- 
fral  tneeiing,  at  which  the  original  directors  would  have  to 
gn,  they  were  minded  to  make  further  provisions  for  the  consti- 
on  of  tho  company,  and  an  extraordinary  meeting  was  held  at 
ch  resolutions  were  passed,  one  of  which  was  that  the  first 
nary  meeting  of  the  members  should  be  postponed  till  1871. 
calling  this  extraordinary  meeting  they  have  comphed  with  the 
;h  section  of  the  .Companies  Ad,  1867.  The  only  reasonable 
^ct  in  doing  this  was  to  provide  for  the  continuance  of  the 
filial  directors  in  ojBSce  till  1871.  Then,  having  done  so,  they 
?rt  in  their  articles  these  words,  "  That  the  future  qualification 
a  director  shall  be  the  holding  in  his  own  right  of  not  less 
n  100  shares  in  the  company ;"  and  again,  "  that  the  office  of  a 

(1)  Law  Kept  6  Ch.  469. 
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director  shall  be  yax^ted  if  he  becomes  bankrupt 
and  if  he  cease  to  hold  the  required  number  of  share 
him   foi;  the  ofiSce."     There  can  be  but  one  mean 
words.    The  present  directors  were  to  remain,  but  £ 
the  qualification  for  a  director  was  to  be  100  share 
should  cease  to  have  that  qualification,  his  office  was  t< 
How  can  the  word  " cease"  apply  to  persons  who  baT< 
the  qualification  ?    If  so,  all  the  seats  on  the  board 
become  vacant  directly  the  resolution  was  passed,  whii 
have  been  intended.    But,  independently  of  that  coi 
have  no  doubt  that  future  qualiGcation  means  that 
future  a  man  shall  be  qualified  for  election ;  for  a  qua] 
thing  which  is  required  at  the  time  of  election.    The 
Appellants  must  be  removed  from  the  list  in  respeci 
shares. 


i 


SiE  G.  Melush,  L  J. : — 

I  am  of  the  same  opinion.  It  is  clear  that  by  the  n 
of  association  Lord  Claud  Hamilton  and  Mr.  Hope  we 
directors  till  the  first  ordinary  meeting.  The  eztraor 
ing  did  not  put  an  end  to  their  office.  No  fresh  di 
appointed.  It  would  have  been  an  extraordinary  1 
meeting  had  agreed  that  all  the  directors  should  vaca 
at  once,  it  being  well  known  that  they  had  never.held 
number  of  shares.  It  is  clear  that  future  qualificatio 
qualification  of  any  director  who  may  subsequently  h 
and  that  is  consistent  with  the  57th  article,  which  sa; 
ceases  to  hold  the  shares  his  office  is  to  be  vacatec 
distinguish  this  case  from  Stock's  Case  (1). 

Solicitor  for  the  Appellants :  Mr.  FT.  JET.  Roberts. 
Solicitors  for  the  Kespondent :  Messrs.  Wedlake  dk  J 

(1)  4  D.  J.  &  S.  426. 
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Ex  parte  GOKDON.    In  re  DIXON. 

ikrupicy — Injunction — Bestraining  Proceedings  in  a  Chancery  Suit — 
Bankruptcy  Aet^  1869  <.  72. 

A  suit  in  Chancery  was  instituted  by  legatees  under  tlie  will  of  a  testator 
iinst  his  executors,  and  against  the  continuing  partners  of  a  firm  of  which 

had  been  a  member  at  the  time  of  his  death,  and  B,  S.  D^  another 
rtner  who  had  rehired  after  the  testator's  death,  for  the  purpose  of  winding 

the  affairs  of  the  partnership  as  they  existed  at  the  time  of  the  testator's 
&th,  and  obtaining  payment  to  his  estate  of  the  share  of  the  capital  which 
LS  due  to  him.  After  the  bill  was  filed  the  continuing  partners  filed  a 
lition  for  liquidation  by  arrangement,  and  a  trustee  was  appointed.  The 
isiee  was  made  a  party  to  the  suit  by  a  supplemental  order,  but  no  relief 
A  prayed  against  him. 
The  trustee  haTing  applied  to  the  Court  of  Bankruptcy  for  an  injunction 

lestrain  the  proceedings  in  the  suit  as  against  him,  it  was  heid  by 
icon,  C.J.,  that  the  Court  had  no  jurisdiction  to  grant  the  injunction. 
After  the  order  was  made  B.  S.  D,  also  filed  a  petition  for  liquidation  :^ 
Hddy  by  the  Lords  Justices,  that  the  Chief  Judge  was  right  in  refusing  the 
junction,  J?.  8.  2>.  bong  then  solvenL 

But  hdd,  on  the  producUon  of  eyidenoe  that  B.  S.  D.  had  also  become  a 
[uidating  debtor,  that  all  the  matters  in  question  in  the  suit  might  be 
^perly  determined  in  bankruptcy ;  and  that  the  trustee  was  entitled  to  the 
innctioQ  asked  for. 

}  was  an  appeal  from  an  order  made  by  the  Chief  Judge  in 
raptcy,  lefuaing  an  application  made  by  the  tniatee  in  the 
ation  of  Feter  Jamee  Dixon,  John  DioDon,  and  Joeeph  Forster, 
injonction  to  restrain  any  further  proceedings  against  him 
ihanoery  soit  of  Dwon  v.  Forsler. 

5  liqnidatiiig  debtors  were  the  continuing  'partners  of  the  * 
I  Feler  Diwon  db  Sons,  cotton  spinners  at  Carlisle  and  Man- 
\  The  partnership  originaUy  consisted  of  five  members, 
ly,  Feter  Dixon,  Feter  James  Dixon,  Bdbert  Stordy  Dixon,  John 
^  and  Joeeph  Forster,  and  was  established  with  a  capital  of 
000,  divided  into  G4  shares,  by  a  deed  of  partnership,  dated 
Ith  of  August,  1872.  This  deed  provided  that  any  partner 
i  be  at  liberty  to  retire  on  giving  twelve  months*  notice  to 
tier  partners ;  that  in  case  any  partner  should  retire  from  the 
)r  die  without  making  a  valid  bequest  of  his  shares  in  the 
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firm  nnder  the  provisions  for  that  purpose  thereinafter 
the  shares  of  the  retiring  or  deceased  partner  should  I 
the  continuing  or  surviving  partners ;  but  that  any  paj 
bequeath  by  will  all  or  any  of  his  shares  to  any  one 
his  sons  or  brothers^  or  to  any  other  persons^  but  such  ot 
should  not  be  admitted  without  the  consent  of  all  it 
partners. 

Peter  Dixon  died  in  April,  1866,  having  bequeathe 
between  his  sons,  the  said  John  Bixon^  H.  H.  Dixon,  and 
and  appointed  H.  H.  Dixon,  John  Dixon,  J.  Nanat 
brother  George  Dixon,  his  executors.     George  Dixon 
Dixon  were  both  dead. 

Peler  Dixon's  shares  in  the  partnership  were  valued 

In  the  year  1868  Bohert  Stordy  Dixon  retired  froo 
nership. 

In  the  year  1870  two  suits  were  instituted  for  the 
tion  of  Peter  Dixon's  estate,  namely,  the  suit  of  Dixo 
by  his  surviving  executors,  and  the  suit  of  Hamilton 
a  creditor, 

John  Dixon  was  the  only  member  of  the  firm  who 
to  these  two  suits.  On  the  3rd  of  April,  1872,  John  j 
an  affidavit  as  to  documents  in  the  suit  of  Hamilton 
which  he  said  that  he  was  unable  to  produce  certain 
which  were  in  his  possession  jointly  with  the  other  pai 
firm  of  Peter  Dixon  dk  Sons,  without  their  concurrence 

On  the  26th  of  June,  1872,  the  suit  of  Dixon  y. 
instituted  in  the  Court  of  Chancery  by  some  of  t 
under  Peter  Dixon's  will  against  Joseph  Forster,  1 
Dixon,  Bcbert  Stordy  Dixon,  John  Dixon,  and  Ja 
The  bill  prayed  that  the  affairs  of  Peter  Dixon 
existing  at  the  time  of  the  death  of  Peter  Dixon,  migl 
up  under  the  direction  of  the  Court;  that  an  ace 
be  taken  of  the  dealings  and  transactions  of  the  fin 
death  of  Peter  Dixon,  and  of  the  employment  the 
capital,  and  that  a  proportionate  share  of  profits  or  in1 
be  allowed  to  his  estate  in  respect  thereof;  that  tl 
profits,  and  assets  of  the  firm  might  be  sold  as  a  goi 
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he  proceeds  applied  in  repayment  of  the  capital  which  Bhould 
ind  due  to  Peter  Dixon;  that  in  the  meantime  a  manager  and 
er  might  be  appointed  of  the  assets  and  business ;  that  Peter 
I  Dijcan,  John  Divon,  Joseph  ForsieVy  and  John  Nanson  might 
strained  by  injanction  from  interfering  with  the  profits  an<l 
of  the  busineas,  and  that  the  proceedings  in  Dixon  v. 
L  and  Eamilion  v.  Dioson  might  (so  £eu:  as  applicable)  be 
ed. 

the  11th  of  Jn1y»  1872,  the  continuing  partners  in  the  firm 
%  petition  for  liquidation,  and  W.  B.  Gordon  was  appointed 


L,JJ, 
1873 


Ex  parts 
In  re 

DlXOK, 


the  6th  of  November,  1872,  Gordon,  as  trustee  under  the 
ation,  was  made  a  party  to  Dixon  v.  Forsier  by  a  supple- 
il  order.  John  Dixon  and  John  Nanson,  as  surviving  executor.s 
ier  Diston,  proved  in  the  liquidation  for  £36,000  as  a  debt 
rom  the  firoi  to  their  testator's  estate,  and  this  proof  was 
ted  by  the  trustee.  On  the  27th  of  December,  1872,  Gordon 
?d  to  the  Coimty  Court  for  an  order  to  restrain  the  Flaintiif:s 
xon  V.  Forster  frotu  taking  [any  further  proceedings  in  that 
gainst  him  as  such  tcustee.  This  application  was  refused  by 
Registrar  (sitting  as  Judge),  and  his  decision  was  aflBrmed  by 
hief  Judge  (1).  The  application  was  therefore  renewed  before 
lords  Justices, 

:er  the  appeal  had  been  set  down  before  the  Lords  Justices, 
i  Stordrf  Dixmi  also  filed  a  petition  for  liquidation,  and  a 
^  was  appointed. 

affidavit  to  prove  this  £Etct  was  tendered  by  the  counsel  for 
ppellmit,  but  was  objected  to  by  the  Beepondents.  The  Court 
ed  that  the  affidavit  might  be  received. 


1873.  Uarch  3. 

mid,  if  I  liad  the  po\s^f;r,  do  what 
aaked  with  the  greatest  willing- 
«cftii0C  I  ha?e  not  tlie  slightest 
oa  the  substatice  of  the  case  that 
the  PJaintifls  have  a  Chancery 
hich  they  desire  to  carry  on,  yet 
ugjit  hare  all  the  questions  which 
•ed  on  their  part  determined  by 


coming  into  the  bankruptcy  under  a 
proper  arrangement  with  the  trustee. 
Therefore  I  am  at  a  loss  to  imagine  why 
the  Chancery  suit  need  proceed.  But  I 
cannot  see  that  I  have  any  power  under 
the  72nd  section  of  the  Bankruptcy 
Act,  1869,  to  restrain  the  proceeding:} 
in  the  suit,  constituted  as  it  is,  and 
having  regard  to  the  purpose  for  which 
it  is  instituted.  The  72nd  section,  a^  i^ 
well  known,  is  a  novelty  in  the  law  of 
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Mr.  De  Oex,  Q.C.,  and  Mr.  Davey,  for  the  Appellant : — 

All  the  relief  that  is  sought  in  the  suit  can  be  better  and  more 
expeditiously  obtained  in  the  C!ourt  of  Bankruptcy.     The  72nd 


bankruptcy.  Ifaavodonemy  best  upon 
all  oocasioDB  to  avul  myself  of  the 
powers  which  that  section  gives.  I 
have  shewn  no  reluctance,  and  I  feel 
none,  to  extend  the  power  of  the  Court 
as  far  as  that  section  goes.  [His  Lord- 
ship read  the  section.]  In  this  pending 
suit  JRobert  Stordy  Dixon  is  a  person 
accountable,  and  from  whom  in  the  re- 
sult it  may  be  necessary  to  require  pay- 
ment to  the  Plaintiffs  of  some  sum  of 
money.  But  what  power  has  the  Court 
of  Bankruptcy  to  decide  any  such  thing 
between  tlMse  parties?  The  suit  as  it 
is  constituted  might  (I  do  not  say  that 
it  will,  nor  do  I  say  that  I  think  it  will) 
give  to  the  Plaintiffs  the  right  to  a  per- 
sonal decree  against  JRobert  Stordy 
Dixon.  If  that  right  exists,  why  should 
I  transfer  the  PlaintifiTs  suit  from  the 
Court  of  Chancery,  where  such  relief 
can  be  obtained,  to  the  Court  of  Bank- 
ruptcy, in  which  no  such  relief  can  be 
obtained?  It  is  quite  true,  as  Mr. 
De  Qex  has  reminded  me,  that  as  be- 
tween debtor  and  creditor  any  question 
may  be  disposed  o^  in  bankruptcy ;  but 
if  Robert  Stordy  Dixon  is  a  debtor  at 
all,  he  is  a  debtor  to  the  Plaintifis, 
not  to  the  estate  of  the  liquidating 
debtors,  and  there  is  no  question  'be- 
tween him  and  that  estate  according  to 
the  tenor  of  the  record.  It  is  because  the 
Plaintiffs,  in  seeking  the  relief  to  which 
they  may  be  entitled,  have  summoned 
Bchert  Stordy  Dixon  before  the  Court 
of  Chancery  to  answer  their  bill,  that 
I  cannot  transfer  them  and  him  into  the 
Court  of  Bankruptcy.  Nor  do  I  see 
that  there  will  be  any  hardship  on  the 
trustee,  for  nothing  is  prayed  against 
him.  He  is  by  the  supplemental  order 
simply  put  in  the  place  of  the  liqui- 


dating] debtors ;    he  is  there,  not  to 
answer,  but  only  to  reoave  wbmt  tber 
might  have  received  if  they  were  en- 
titled to  it    Kor  can  I  see  that  the 
Court  of  Bankruptcy  has  any  jurisdic- 
tion over  Itobert  Stordy  Dixon.    l*bia 
is  a  small  point,  no  doubt,  but  it  bts 
been  argued;   and  having  before  mj 
mind  the  decision  in  Ex  parte  StanM 
(Law  Rep.  6  Ch.  842),  I  cannot  extend 
the  72nd  section  so   as  to  my  thsti 
though  the  PIainta&  are  entitled  to 
relief  against  Robert  Stordy  Dixon^  I 
will  deprive  them  of  that,  and  nuke 
them  go  into  bankruptcy  and  get  socfa 
relief  as  they  can  against  other  parties. 
The  72nd  section  is  extremely  valuaUe, 
but  its  words  and  its  meaning  must  be 
strictly  adhered  to,  and  most  not  be 
strained.     It  appears  that  the  Lonif 
Justices    thought    it    was    aomewba: 
strained  by  the  order  which  I  made  in 
Ex  parte  RumhdU^  and  if  I  were  to 
make  such  an  order  as  I  am  now  a^ed 
to  make,  I  should  expose  the  case  to  tbe 
very  same  treatment  which  my  order  in 
that  case  received  from  the  JLords  Jus- 
tices, and  my  order  would  be  set  aside. 
I  think  the  Chancery  soit  oust  go  on 
for  the  reasons  I  have  mentioned,  if  it 
is  worth  the  while  of  the  parties  to  go 
on  wi^h  it  after  what  has  happened, 
which  I  doubt  extremely.    The  trustee 
is  not  called  upon  to  answer,  or  to  intei^ 
fere  in  the  slightest  degree,  except  br 
discharging  his  ordinary  and  proper 
duties  with  regard  to  the  estate.  Tbere 
may  be  something  else  behind,  but  ss 
to  this  I  do  not  take  upon  mjielf  to 
speculate.    But,  unless  there  be  some 
reason  much  more  oogent  than  soj 
'  which  has  been  suggested  to  ma  on  the 
part  of  the  trustee  why  tbe  Chancery 
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4  the  Bankrujtey  Ad^  1869,  is  yerj  wide  in  its  terms,  and 
rt  can  decide  any  question  that  arises,  not  only  between 
;e  and  the  creditors,  bat  between  two  creditors  as  to  their 
s.  The  order  we  ask  for  is  similar  to  that  made  by  the 
istioes  in  In  re  White  (1).  Oar  case  is  made  £eir  stronger 
the  &ct  that  Bobert  SUordy  Diwon  is  also  now  in  liquidation, 
icnlty  which  the  Chief  Judge  felt  with  respect  to  him  is 
ioved. 

yiffZd,  Q.C.,  and  Mr.  Marten^  for   the  Plaintifis  in  the 

Tuslee  of  the  continuing  partners  is  a  necessary  party  to 
Qg  of  the  partnership  accounts  in  the  suit,  and  we  ask  no 
rainst  him.  We  do  not  seek  to  interfere  in  any  way  with 
eedings  in  the  liquidation.  The  suit  seeks  relief  against 
iordy  Dixon  and  John  Nanson,  which  we  cannot  get  in  the 
ptcy  Court  Questions  may  also  arise  as  to  the  construction 
Molnership  deed.  At  all  events,  the  order  asked  for  is  too 
be  order  in  In  re  White  did  not  stay  proceedings  against 
lee  generally,  but  only  with  regard  to  the  property  coming 
in  the  liquidation.  We  rely  on  JSv  parte  Lyons  (2)  and 
e  BumboB  (3).  If  this  suit  is  now  stayed,  it  will  be  impos- 
proTide  for  the  costs  of  it 


L.  JX 

1S7S 

K*  parte 

In  re 


M.  James,  L.J. : — 

Court  has  original  as  well  as  appellate  jurisdiction  under 
t  section  of  the  Banhrwptcy  Ad,  1869,  and  we  have  there- 
irer  to  make  an  original  order  and  to  admit  fresh  evidence, 
le  present  case  we  think  it  right  to  admit  the  fresh  affidavit. 


ild  be  smothered  and  stopped,  I 
Adentand  why  he  should  think 
his  while  to  resist  the  order 
the  Ootmty  Court.  I  most 
dismiss  this  application,  but 
ithoQt  costs.  It  will  be  nnder- 


stood  from  what  I  have  said  that  I 
think  In  re  WhiU  (Law  Kep.  8  Ch.  214) 
is  wholly  distinguishable  from  this  case, 
because  that  was  simply  a  quesUoa 
between  a  debtor  and  a  creditor. 


L)  Ante,  p.  214. 


(2)  Law  Bep.  7  Ch.  494. 
(3)  Law  Bep.  6  Ch.  842. 
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L.  JJ.  and  upon  that  evidence  we  think  we  may  stay  the  proceedings. 
1878  If  it  had  not  been  for  that  evidence,  shewing  the  insolvency  of 
j^^ru  Robert  Stordy  Dixon,  it  appears  to  the  Lord  Justice  even  more 
GoBooN.  strongly  than  to  myself  that  it  would  have  been  very  difficult  to 
DnoN.  make  any  order  which  should  prevent  the  accounts  being  taken 
against  the  solvent  party.  Assuming  him  to  be  solvent,  the  Court 
of  Chancery  would  be  the  proper  forum  for  the  solvent  party  to  be 
brought  before  to  be  dealt  with.  It  would  be  very  difficult  to  say 
that  the  accounts  were  to  be  taken  in  the  bankruptcy  against  him, 
and  it  would  be  very  inconvenient,  and  against  the  spirit  of  the 
Act  itself,  that  the  accounts  should  be  taken  in  both  Courts  at  the 
same  time  in  respect  of  the  same  dealings  and  transactions.  Bat 
now  that  it  appears  upon  this  fresh  evidence  that  in  fact  the 
Defendant  is  not  solvent,  that  he  is  subject  to  the  jurisdictioQ  in 
bankruptcy,  and  that  a  trustee  of  his  estate  was  appointed  in 
bankruptcy,  it  appears  to  us  that  it  is  brought  within  the  cases 
that  have  been  cited  to  us ;  that  it  is  a  matter  that  relates  sim[dy 
to  the  administration  in  bankruptcy  of  the  bankrupts'  estates,  and 
that  the  Court  of  Bankruptcy  was  intended  by  the  Legislature, 
under  such  circumstances,  to  have  the  jurisdiction  to  determine, 
not  only  what  is  the  amount  of  the  claims  against  the  estates,  bat 
whether  there  are  any  liens  or  preferential  interests  connected 
with  those  claims.  It  is  for  the  Court  of  Bankruptcy  to  determine 
it  all  as  speedily  as  possible,  so  as  to  proceed  to  the  distribution  of 
the  estates. 

Then  that  being  so,  the  order,  as  the  Lord  Justice  suggests,  will 
be,  not  to  reverse  or  discharge  the  order  of  the  Chief  Judge  at  all, 
but  upon'  the  appeal,  and  upon  reading  this  affidavit  which  has 
been  produced  to  us,  to  make  an  order  to  stay  the  proceedings  as 
against  the  trustee  in  the  liquidation  of  Peter  Dixon  &  Sons. 
The  suit  will,  of  course,  go  on  as  against  any  other  parties.  I  do 
not  think  there  will  be  any  difficulty  about  that  If  the  Pkintifi 
want  to  get  liberty  to  use  the  executors'  names  for  the  purpose  of 
discovery,  for  the  purpose  of  proof,  or  for  the  purpose  of  controlling 
the  matter,  that  will  be  a  question  for  the  Court  of  Chancery,  if 
they  can  make  out  any  case ;  and  we  have  no  jurisdiction,  sitting 
in  Bankruptcy,  to  interfere  with  what  the  Court  of  Chancery  may 
think  it  right  to  do,  or  with  the  terms  on  which  they  may  think  it 
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to  give  to  any  person  seeking  to  use  the  executors'  names 
y  to  do  sa  With  reference  to  the  costs  of  the  suit  which  were 
-ed  to,  we  cannot  keep  two  proceedings  alive,  one  in  the  Court 
ancery  and  the  other  in  the  Court  of  Bankruptcy,  for  the  mere 
)se  of  determining  who  is  to  pay  the  costs  of  the  suit.    The 

of  the  Cliief  Judge  will  remain,  and  there  will  be  no  costs. 

5.  Mklush,  LJ.  : — 

the  case  of  Ex  parte  Mills  (1)  there  was  an  action  at  law 
ist  two  persons,  one  of  whom  had  become  a  liquidating  debtor, 
trustee  might  have  applied  at  once,  under  the  289th  Bule  in 
Tuptcy,  to  restrain  the  action  against  the  liquidator,  and  have 
'ed  the  action  to  proceed  against  the  solvent  Defendant  under 
.12th  section  of  the  BanJcruptey  Act.  Bat  he  did  not  avail 
elf  of  that  provision,  and  for  a  considerable  time  the  action 
gone  on  against  the  two,  and  we  said  that  it  would  not  be 
t  to  bring  the  matter  into  bankruptcy,  or  to  do  anything  which 
d  prevent  their  trying  the  action  against  the  solvent  party. 
I  disposed  to  think  that  in  equity,  if  there  was  a  hond  fde 
against  a  solvent  person,  as  an  accounting  party,  and  another 
[>n  who  became  a  bankrupt  or  a  liquidating  debtor,  it  would 
Jy  be  right  to  have  the  account  taken  in  bankruptcy.  Gene- 
'  speaking,  the  solvent  person  is  the  person  really  interested 
9eing  how  the  account  is  taken,  because  he  is  the  person 
has  to  pay  what  is  found  due.  Therefore,  if  there  had  been 
evidence  of  Bobert  Stordy  Dixon  having  become  insolvent,  I 
lid  be  disposed  to  doubt  whether  it  would  have  been  right  to 
rent  the  account  being  taken  in  the  Court  of  Chancery ;  but  as 
las  become  a  liquidating  debtor  too^  and  the  whole  matter  sub- 
tially  resolves  itself  into  the  question,  what  is  to  be  the 
lunt  of  proof  against  their  estates,  it  appears  to  me  that  it  is 
rly  a  thing  that  ought  to  be  determined  in  bankruptcy. 

olicitors  for  the  Appellant :  Messrs.  Jame^^  Curtis^  dk  JameSf 
Qts  for  Messrs.  Nanson  it  CUtUterbuek,  Carlisle. 
olicitors  for  the  Bespondents:  Messrs.  Pattison,  Wigg^  dk  Co. 
Qts  for  Messrs.  Andrews^  Barrett^  &  Andrews^  Weymouth. 
(1)  Law  Rep.  6  Gb.  594. 
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L.J.M.  Ex  parte  WATERS.    In  re  HOYLK 

1873 

y^.^^  BanJeruptcy — Proof — Debt  incapable  of  being  fairly  estimated — Bankruptcy 

March  4, 14.  Act,  1869,  8.  Sl^UnUatercd  Agreement. 

H,  entered  into  '^  written  agreement  with  S,  and  A,  that  he  would  enpplr 
them  with  steam-power  for  any  looms  that  might  he  pat  up  in  their  wMTJDg 
shed  for  a  term  of  twenty-one  years  from  August^  1858,  at  a  fixed  annaftt 
rent  per  loom,  payahle  in  advance.  In  1865  S,  and  A.  assigned  ibeir  wetTiog 
shed  and  the  henefit  of  the  agreement  to  W.  In  1871 H.  mortgaged  his  mill, 
which  contained  the  steam-power ;  and  in  1872  he  filed  a  petition  for  liqui- 
dation by  arrangement,  under  which  a  trustee  was  appointed.  The  mortgagee 
then  took  possession  of  the  mill  and  repudiated  the  agreement.  TT.  wsi^  in 
consequence,  obliged  to  obtain  steam-power  for  his  looms  at  a  much  higher  cost ; 
and  he  claimed  to  prove  in  the  liquidation  for  the  injury  which  be  bad 
sustained  :-^ 

Held  (reversing  the  decision  of  Bacon,  C.J.X  fint,  that  although  the 
agreement  for  the. supply  of  steam-power  might  be  put  an  end  to  at  the 
commencement  of  any  year  by  the  owners  of  the  weaving  shed  discoQ- 
tinning  to  work  any  looms,  the  agreement  was  not  unilateral,  and  could  be 
sued  on  at  law : 

Secondly,  that  the  damages  sustained  by  the  owner  of  the  weaving  sbed 
were  such  as  could  be  fairly  estimated,  and  that  W,  was  entitled  to  prove  for 
them  in  the  liquidation. 

XHIS  was  an  appeal  from  an  order  of  the  Chief  Judge  in  Bank- 
raptcy,  refusing  to  admit  a  proof  for  £2835  8<.  2d.^  against  tbe 
estate  of  Bdberi  Hoyle^  a  liquidating  debtor. 

On  the  28th  of  September,  1858,  Bdberi  Hoyle,  who  was  the 
owner  of  a  mill  at  Bdlin  in  Lancashire^  entered  into  a  written 
agreement  with  W.  Simpson  and  /.  Ashworth,  who  were  the  lessees 
of  an  adjoining  weaving  shed  and  premises,  whereby,  in  consi- 
deration of  the  proportionate  rent  thereby  ^reseryed,  and  of  tbe 
ooyenants  therein  contained,  Bobert  EoyU  demised  and  leased  unto 
Sinipdon  and  Ashworth,  their  heirs,  executors,  administrators,  or 
assigns,  the  steam-power  requisite  for  any  number  of  looms  that 
might  be  put  up  and  erected  in  the  weaving  shed  situate  at  HcBinj 
and  adjoining  Wood  MiU,  the  property  of  Bobert  Boyle,  and  also 
all  the  steam-power  for  a  warping  mill,  winding  engine,  and 
bearing  frame,  lathe,  and  grindstone,  and  for  the  due  warming  of 
the  said  premises,  to  have  and  to  be  supplied  with  the  said  steam- 
power  from  the  7th  of  August,  1858,  for  the  term  of  twenty-one 
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_  wmd  pajiiS  ior  Mcb  loom  b j  steftOKpower  m  llifi 
4  }«Hr»  tibb  warn  q£  £1  3j.  S^dL  bf  equi  qHifterir 
li^  tkewlioiibengahimj^diieaDdiMjaUe  madimiioe; 

hnU  be€iMgcdasfe€nloon,lMiji 

rtMum  po^wer  legoimi  fcr  the  beMJag  3 

ud  ibr  wATimiiip  the  wid  piMWS.    Audit 

tbe  and  looov  fttr-e^i  boots  a 
of  ^nm  Ttqmi^  b  r  Ad  of 
I)  li  tbe  E»te  of  180  picks  per  niimite.    And  it 
pnvidei  IbH,  if  the  aid  IT.  Slnpii«  md  X  JAwwfb 

t  or  iMulmwl,  or  atop  boaiMa  Ibr  mikj  fike 
idiaa  tbe  i«imB€iit  ahoiild.  if  tbe  Mid  £.  .Biyb,  bk 
lamium,  tdwiMrtniinr^  or  iiiigiM  ihoiild  think  proper, 
hD  asd  mid, «  if  it  b^  never  beea  niftJe. 
Mi  eal  IdlMwIi  eroctsd  18S  Ioocm  on  tbe  pwDiwa^  and 
ppGed  faf  Ajfe  vitb  tbe  steam-power  to  work  tbeai»  lor 
win  tbe  i^TKBail,  tbef  |ttid  biai  a  real  of  £21S  18i.  lOJ. 
nda  mt  tbej  contiaaBd  to  pqr  n^  ^  lOlb  of  Ko* 
1863,  wbes  tLy  enslad  ail  MigaiBeal  of  tbesr  leaae 
of  Aobeneitof  tbe^uiouMJilof  the  28lb  of  Sepleoiber, 
W.ST.R  Ifafan^arboaAenaidseontaioed  to  pajtbe 
il  to  Adkff  JfiqM^  fo  tbe  sleaaifover  Applied  by  biai  to 


71  Bitmt Bofbrnadp^hk  mm  to  Jm^Sbm^A 
le^  1832,  l&yfa  filed  a  petitin  ior  l^aidaliao  I7  ar^^ 

;  In  Septaabo;  1872,  fflha^rfit  took  poaBeaakai  of  tbe 
ler  b»  aor^t^B^  aad  be  lAmi  to  sapptj^  tbe  MeansL 
aitb  staaa-pover  on  tbe  tenaa  of  tbe  ^leenaunt  vitb 
kd  in  crier  to  keep  tbetr  bx»  going  tiier  ver»  oon^dled 
vitb  ahne^rfil  to  par  him  ibr  tbe 
Cor  tbetr  koou  at  the  tale  o(  £12  a  wedc^ 
ajwzvl«i««D  locraMBd  mi  of  £106  Ijl  2dLa]FW^ 
an  Gicnaii  a  a  dami  agpnaai  MWj/mM  esiasa  Jor  oaoi^gBO 
;   ffom  bid   bteadi  of  tbe   sgicemcntp    aiaoimling   to 
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Ex  parte 
Waterb. 

In  re 

llOYLE. 


£2835  8b.  2d.y  being  the  amount  of  the  increase  of  tent  for  the 
seven  years  remaining  unexpired  of  the  term  of  twenty-one  jeani 
The  trustee  refused  to  admit  the  daim,  and  the  Messrs.  Waters 
applied  to  the  Judge  of  the  County  Court  that  their  claim  might 
be  admitted  to  proof.  The  Judge  ordered  that  they  should 
be  admitted  to  prove  upon  the  estate  for  such  sum  (if  any)  as 
might,  by  an  issue  to  be  tried  before  a  jury,  be  ascertained  to  be 
due  for  damages  for  breach  of  the  agreement  From  this  Ofder 
the  trustee  appealed  to  the  Chief  Judge  in  Bankruptcy,  who 
reversed  the  order  of  the  County  Court  Judge,  being  of  opinion 
that  the  damages  were  a  liability  which  was  incapable  of  being 
fairly  estimated  (1). 


(1)  1873.  Feb.  1. 
Sib  James  Baoon,  C.J. : — 

I  am  afraid  that  this  objection  to  the 
proof  must  prevail.  It  is  to  be  ob- 
served that  this  statute  introduces  a 
now  rule  of  law.  There  could  formerly 
be  no  proof  in  bankruptcy  for  unliqui- 
dated damages.  That  was  thought  to 
be  a  defect  in  the  law,  and  it  is  cured 
by  sect.  81  of  the  Act  of  1869.  But 
that  section  can  only  apply  to  cases 
which  come  strictly  within  its  words. 
Those  words  are  veiy  plain,  and  the 
mode  of  carrying  the  new  rule  into 
effect  is  plainly  indicated.  [His  Lord- 
ship read  the  section.]  How  can  I  say 
that  the  value  of  this  debt  which  it  is 
now  sought  to  prove  is  capable  of  being 
fairly  estimated  ?  How  can  I  tell  for 
what  number  of  looms  the  steam-power 
may  be  in  future  required?  A  jury 
is  asked  for  to  decide  what  damages 
have  been  sustained  by  the  claimants 
by  reason  of  the  breach  of  this  contract, 
which  is  to  supply  "  the  steam-power 
requisite  for  any  number  of  looms  that 
may  be  put  up  and  erected  in  the 
weaving  shed."  This  number  might 
be  altered  at  any  time,  or  the  Messrs. 
Waiere  might  require  no  steam-power 
at  all.  It  never  could  have  been  the 
intention  of  the  Legislature  that  these 


gentlemen  should  be  entitled  to  ]vovc 
against  the  bankrupt's  estate  for  these 
damages,  fwtimated  npoa  the  asraniy 
tion  that  during  the  whole  remainder 
of  this  term  of  twenty-one  years  ttt 
same  amount  of  steam-power  will  be 
required  by  them  aa  hitherto^  when  the 
very  next  day  they  might  turn  their 
weaving  shed  to  some  other  puipoee 
for  which  they  would  require  no  steim- 
power  at  all    The  damages  are  wholly 
incapable  of  being  estimated.     TIk 
oonsideiation  of  what  may  be  the  coo- 
sequences  to  the  bankrupt,  if  the  proof 
cannot  be  admitted,  will  not  asBist  the 
aigument    Then  it  is  said  that  sone 
damage  has  been  actually  already  s^ 
tained  by  the  breach  of  the  oontzict. 
But  the  order  of  the  County  Coon 
Judge  is  not  based  upon  that»  nor  his 
any  such  claim  been  made;  and  nothios 
which  is  now  done  will  prejodioe  i&j 
such  claim  if  it  is  made  hereafter.  Tie 
damages  for  which  the  claim  is  mn^t 
are,  in  my  opinion,  incapable  of  hasg 
fairly  estimated,  and  without  expfeBin? 
any  opinion  as  to  the  other  part  of  Ifr. 
Little^s  argument,  I  think  that  the 
order  of  the  County  Court  Judge  ad- 
mitting the  proof  must  be  diachsigni. 
It  is  not,  however,  a  case  for  glTiog 
costs.    The  trustee  will  take  his  costs 
out  of  the  estate. 
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r8.  Waters  appealed  from  the  decision. 

SuHinsian,  Q.C.,  and  Mr.  Jordan,  for  the  Appellants : — 

agreement  was  made  for  good  consideration^  and  could  be 
1  The  payments  for  steam-power  were  made  in  advance, 
npsan  and  Aahworih  had  to  pay  throughout  the  year  on  ac- 
f  as  many  looms  as  they  had  at  the  beginning.  The  future 
r  in  respect  of  the  agreement  is  capable  of  being  fieurly  esti- 
and  is  proveable  under  the  Slst  section  of  the  Bankruptcy 
69.  The  past  conduct  of  the  parties,  and  all  the  surround- 
cumstances,  must  be  taken  into  account.  We  have  had 
oms  in  use  for  fourteen  years,  and  a  jury  would  easily 
e  the  damage  for  the  future :  Ex  parte  Uynvi  Coal  and 
Tmpanjf  (1) ;  Ex  parte  Jads$on  (2).  If  this  claim  cannot 
red,  the  debtor  will  not  be  discharged  from  it,  which  is 
y  to  the  object  of  the  Act. 

LitOe,  Q.C.,  and  Mr.  8.  Tayhr,  for  the  trustee:— 

is  a  unilateral  contract,  not  under  seal,  and  therefore  no 
IS  can  be  dauned  for  its  breach.  Messrs.  Simpwn  db  Ash- 
night  at  any  time  have  given  up  working  any  looms  at  all, 
en  no  rent  would  have  been  payable  :  Addiaon  on  Con- 
[3);  Cooie  v.  Orfcy  (4);  Burtons.  Great  Northern  Baa- 
mpany  (5). 

oy  rate  the  lialnlity  cannot  be  estimated.  The  number  of 
at  work  might  continually  fluctuate,  and  the  liability  was 
in  like  that  on  a  guarantee,  on  which  no  proof  can  be 
ed:  MerriU  v.  Frame  (6). 


L.  J.  M. 

1873 


Ex  parity 
"Watkr.-. 

Jure 

HOTLE 


Hellish,  L^J.  : — 

is  an  appeal  from  a  deciacm  of  the  Chief  Judge  reversing 
*r  of  the  Coonty  Court  Judge  by  which  a  jury  was  directed 
ommoned  for  asBeasing  the  damages  for  breach  of  an  agree- 
ntoed  into  by  the  bankrupt  before  his  bankruptcy, 
questioiis  were  argued  on  the  a|^>eaL  First,  it  was  said 
e  Mgreemad  was  void  for  want  of  mutuality.    No  doubt  it 


(1)  Law  EepL  7  Ch.  2S. 

(2)  »  W.  E.  1023. 
{Z)  6di  Ed.  p.  13. 


(4)  3  T.  B.  653. 

(5)  9  Ex.  507- 

(6)  4  T«mt  328. 
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L.  J.  M.  is  a  rule  tliat  there  must  be  matnality  in  an  agreement  which  is 
1873  Bot  under  seal,  and  if  one  party  is  bound  and  the  other  notbonnd 
ExparU  ^^  Cannot  be  enforced.  What,  then,  is  this  agreement  ?  On  the 
Watbm.  foce  of  it,  it  appears  that  Simpson  and  Ashwarth  had  erected  a 
HoTu.  weaving  shed  on  a  piece  of  land  adjoining  the  mill  owned  bj 
—  Eoyle^  which  they  held  under  a  lease  for  twenty-one  years ;  and 
this  agreement  was  accordingly  entered  into  for  supplying  A'aip- 
8on  and  Ashworth  with  steam-power  for  the  purpose  of  their  looms. 
[His  Lordship  read  the  agreement,  and  continued : — 1  Now  it  is 
contended  that  there  is  no  mutuality  in  the  agreement,  because 
the  payment  is  not  fixed,  but  is  to  vary  according  to  the  number 
of  looms,  and  that  if  there  were  at  any  time  no  loom,  or  if  Bimp- 
son  and  Ashworth  were  to  cease  from  business,  they  would  be  do 
longer  bound  to  make  any  payment  under  the  contract ;  thoogbit 
is  to  be  observed  that,  by  a  special  proviso  at  the  end  of  the  agree- 
ment, Hoyle  might  himself  put  an  end  to  the  agreement  ilSimf' 
son  and  Ashworth  entirely  gave  up  business.  It  is  not  neoessiuy 
to  say  what  would  have  been  the  efiect  of  the  agreement  if  it 
had  not  been  stipulated  that  the  payment  should  be  made  in 
advance,  though  I  should  be  reluctant  to  hold,  even  then,  thatsacli 
an  agreement  was  not  binding,  simply  because  one  party  migbt 
give  up  business,  and  so  bring  it  to  a  conclusion.  If  one  partj  is 
willing  to  run  the  chance,  feeling  confident  that  in  fact  the  busi- 
ness would  not  be  given  up,  and  so  make  the  agreement  with 
his  eyes  open,  it  would  be  a  hard  thing  if  the  Court  were  to 
hold  that  the  agreement  was  not  binding  on  him. 

But  in  the  present  case  the  rent,  as  it  was  there  called,  is  to 
be  paid  in  advance.  There  is  nothing  to  shew  that  there  were 
no  looms  existing  at  the  time  when  the  agreement  was  signed; 
on  the  contrary,  it  seems  clear  that  there  must  have  been  some; 
for  the  first  payment  of  rent  became  due  three  days  after  the 
date  of  the  agreement  At  any  rate,  the  rent  in  advance  for  the 
first  year,  according  to  the  number  of  looms,  became  immediately 
payable.  If  a  person  says,  **  If  you  pay  me  in  advance  I  will 
supply  you  with  steam-power  for  a  year,  and  the  same  arrange- 
ment shall  go  on  from  year  to  year,"  it  cannot  be  said  tbat  the 
agreement  fails  from  want  of  mutuality,  merely  because  one  party 
may  put  an  end  to  it  at  the  beginning  of  any  year.  I  tJtdnk 
therefore,  that  there  is  no  force  in  the  first  objection. 
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en  comes  a  question  of  more  importance,  whether  the  agree- 
haviDg  been  broken  by  the  insolvent,  the  party  who  has 
ined  an  injury  can  proTe  against  his  estate  ?  The  agreement 
een  broken  in  two  ways.  In  the  first  place,  the  liquidation 
3  it  impossible  for  Eot/Ie  to  continue  to  perform  it,  because 
mstee  would  repudiate  it,  being  an  onerous  contract ;  and,  in 
jcond  place,  Eoijle  had  mortgaged  the  mill,  and  the  mortgagee 
entered  and  taken  the  mill  from  him,  and  so  the  agreement 
jeen  put  an  end  to.  The  question  is,  therefore,  whether  there 
le  any  proof  for  the  breach  of  that  agreement,  and  that  ques- 
iepends  upon  the  pisoper  construction  of  the  23rd  and  31st 
»ns  of  the  Bankrupicy  Ad^  1869.  By  the  23rd  section  (which 
ad  occasion  to  consider  in  the  case  of  Ex  parte  Llynvi  Coal 
Won  Company  (1))  it  is  clear  that  where  a  subsisting  agree- 
between  tlie  bankrupt  and  a  third  party,  which  may  or  may 
16  profitable,  is  capable  of  being  performed  at  the  time  of 
laokruptcy,  the  trustee  has  an  option  to  repudiate  it  or  to 
t  it.  If  he  accepts  it,  lie  has  to  perform  it,  but  whether  he 
td  it  or  not  the  barikriipt  is  absolutely  discharged  from  lia- 
.  Then  the  Act  say  a  that  any  person  injured  may  prove  for 
mount  of  injury  he  haa  Bostained.  It  appears  to  me,  there- 
that  if  there  had  been  no  mortgage  in  this  case,  it  would 
been  wholly  within  the  section.  If  the  contract  had  been 
icial  for  Eoyh^  as  it  might  have  been  if  the  price  of  coals  had 
down,  I  do  not  Bee  why  the  trustee  should  not  have  taken  it 
ad  if  it  were  broken  there  would  have  been  a  clear  right  to 
I  for  the  iojury. 

that  be  bo»  it  can  make  no  di£ference  that  the  trustee  was 
'nted  from  exercising  an  option  because  the  mortgagee  had 
ed  and  put  an  end  to  the  contract.  There  was  then  nothing 
im  to  accept,  because  there  were  no  means  of  performing 
igreement  That  throws  light  on  tlie  31st  section  of  the 
tmd  shews  that  these  damages  are  damages  capable  of  esti- 
fu,  and  are  such  a  debt  as  may  be  proved  for  under  that 
n.  As  was  said  by  Lord  Justice  James  in  Ex  parte  Llynvi 
and  Iron  Gnupany,  it  was  the  object  of  the  Legislature  to 
arge  the  bankrupt  from  every  possible  liability.  I  entirely 
ir  in  that  opinion.  It  is  difiScult  to  imagine  any  kind  of 
(1)  Law  Bep.  1  Ch.  28. 
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L.  J.  M.  contract  (I  speak  of  business  contracts)  in  respect  of  which,  if 
1873  broken  before^  or  pnt  an  end  to  by,  the  bankruptcy,  a  jury  could  not 
ExpaHe  point  out  a  fair  way  of  estimating  the  damages  under  tbe  direction 
Waters,  ^f  ^j^^  Judge.  Is  there  any  insuperable  diflSculty  in  fixing  the 
HoTLs.  amount  of  proof  in  this  ease  ?  Simpson  and  Ashtcorth  could  have 
maintained  an  action  against  Boyle,  and  the  Judge  would  have  given 
the  jury  the  necessary  directions,  and  they  would  have  had  no  diffi- 
culty ill  making  all  just  allowances  in  estimating  the  damages, 
according  to  the  price  of  coal,  whether  more  or  leas.  Here  the 
contract  was  actually  worked  for  fourteen  years,  and  the  rent  was 
paid  for  the  steam-power.  It  would  be  easy  to  see  what  the 
average  rent  was,  and  thp  jury  would  have  to  consider  what  pro- 
bability there  was  of  its  being  continued  if  there  had  been  no  bank- 
ruptcy, and  what  was  the  difference  between  the  price  paid  for  the 
steam-power  under  the  contract  and  that  which  would  now  have 
to  be  paid,  the  contract  being  broken.  It  would  be  fair  to  suppose 
that  as  the  business  had  gone  on  for  fourteen  years  it  would  con- 
tinue to  go  on.  I  therefore  think  there  would  be  no  difficulty  in 
assessing  what  the  damages  ought  to  be,  and  I  hold  it  to  be  the 
duty  of  the  Court  to  carry  out  the  evident  intention  of  the  Legis- 
lature, and  to  bring  within  the  Act  all  possible  contracts  that  have 
been  broken  so  as  to  discharge  the  bankrupt. 

No  doubt  there  are  some  contracts  which  could  not  form  the 
subject  of  proof,  namely,  those  which  are  not  put  an  end  to  by 
the  bankruptcy — such  as  the  liability  of  a  lessee  who  had  assigned 
his  lease.  The  covenants  would  not  have  been  put  an  end  to; 
and  no  one  could  properly  estimate  whether  an  assignee  would 
at  any  future  period  commit  a  breach,  or  if  he  did,  whether 
he  would  pay  for  it  himself;  and  many  other  cases  might  be 
suggested.  But  where  the  contract  has  been  actually  broken,  I  can 
conceive  of  no  cases  in  which  damages  could  not  be  estimated. 
At  all  events  they  can  be  in  this  case.  It  is  clearly  in  accordance 
with  the  Act,  and  fair  to  all  parties,  that  the  proof  should  be 
allowed.  The  order  of  the  Chief  Judge  must,  therefore,  be 
reversed. 

Solicitor  for  the  Appellants:  Mr.  /.  C.  Needham,  Maneheder. 
Solicitors  for  the  Bespondent :  Messrs.  Pritchard  &  Engkfidd, 
agents  for  Messrs.  Orundy  &  Coubon,  Manchester. 
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Ex  parU  MILLS.     It%  re  TEW.  L.  j.  Ji. 

aukriqdry^Proqf  <^  Debt—Loider  receiving  Shm^  of  FroJifs^2S  &  29  Vict.         18?^ 

<^-  ^^»  »•  ^'  March  1.%  22. 

JI/.  lent  certain  sums  to  T.,  a  trader,  under  a  written  agreement  pursuant 
to  28  &  29  Vict.  c.  86,  by  which  3/.  was  to  receive  in  lieu  of  interest  £^0  per 
cent,  on  the  profits  of  7!'s  business,  and  after  a  certain  period  was  to  have 
liberty  to  determine  the  agreement  at  any  time,  in  which  event  the  money 
was  to  be  repaid  by  instalments  secured  by  bills  of  exchange.  While  this 
agreement  was  in  force  M^  in  conjunction  with  IT.,  lent  T,  other  sums  of 
money,  for  which  interest  at  £10  per  cent,  was  to  be  paid.  M,  determined 
the  agreement,  and  T.  gave  M,  bills  of  exchange  for  the  moneys  advanced 
under  it,  except  certain  profits  which  were  carried  over  to  the  £10  per  cent, 
account ;  but  Jf.  and  H,  went  on  advancing  to  T.  other  sums  on  the  £10  per 
cent,  account  After  all  the  trade  debts  of  T,  which  had  been  due  during 
the  pendency  of  the  agreement  had  been  paid,  T.  became  bankrupt.  M. 
carried  in  a  proof  for  the  moneys  advanced  under  the  agreement,  and  M.  and 
H.  carried  in  another  for  the  balance  on  the  £10  per  cent,  account : — 

Held  (afiirming  the  decision  of  the  Chief  Judge),  that  M.  could  not  prove 
for  the  moneys  advanced  under  the  agreement,  though  all  other  debts  exist- 
ing during  its  continuance  had  been  paid : 

Held  (reversing  the  decision  of  the  Chief  Judge),  that  M,  and  H,  could  prove 
for  all  moneys  lent  at  interest  without  any  stipulation  as  to  profits,  whether 
such  moneys  were  advanced  before  or  after  the  determination  of  the  agreement, 
and  that  although  there  could  not  have  been  a  proof  for  the  whole  of  the 
balance  if  it  had  in  part  consisted  of  profits,  yet  as  aooording  to  the  ordinary 
mode  of  attributiog  payments  in  an  account  current  the  profits  carried  to  this 
account  bad  been  discharged  by  payments  made  by  T.  on  account,  the 
balance  could  not  be  treated  as  in  any  measure  arising  from  profits,  and  the 
proof  must  be  for  its  whole  amount : 

SembU,  if  an  advance  were  made  under  the  Act,  with  an  agreement  for  a 
share  of  profits,  and  further  sums  were  advanced  without  any  such  agree- 
ment, with  an  intention  to  elude  the  Act,  the  lender  would  be  a  partner. 

L  HESE  were  appeals  from  two  orders  of  the  Chief  Judge  dis- 
llowing  proo& 

By  an  agreement  dated  the  11th  of  June,  1866,  between  Tew  of 
he  one  part^  and  Thorns  &  MUls  (trading  under  the  name  of 
Btmitte,  MHU,  db  Cb.),  of  the  other  part,  reciting  that  Tew  had 
)ropo6ed  to  BosvUhj  MiUsj  dt  Co.,  to  enter  into  partnership  with 
lim  in  his  business  of  a  hosiery  manufacturer  on  the  terms  of  an 
iqual  division  of  profits,  which  proposal  they  had  declined  to 
entertain,  bat  had,  instead  of  the  proposed  partnership,  agreed  to 


570  C3HAN0EBT   APPEALS.  [L.B. 

L.  J.  M.     advance  him  money  to  enable  him  to  develop  and  ezt^d  his 
1873        business  on  the  terms  thereinafter  mentioned,  which  were  intended 

£xpatu  t^  constitute  a  contract  within  28  &  29  Vict  c.  86,  Tew,  in 
Mxi'Ls  consideration  of  BasviHe,  Mtlb,  &  Co.  advancing  him  £700,  and 
Tew.  Buch  further  sums  to  the  extent  of  £300  as  they  might  think 
needful  from  time  to  time  for  the  purposes  of  his  business,  the 
total  amoiiknt  to  be  lent  being  limited  to  £1000,  agreed  to  pay  to 
BosviUe,  Mttls,  cfe  C!t>.  40  per  cent,  of  the  net  profits  of  his  business. 
It  was  provided  that  the  agreement  should  last  for  ten  years  from 
the  1st  of  July,  1866,  after  the  expiration  of  which  Bowille,  Mills, 
&  Co,,  were  to  accept  20  per  cent,  of  the  profits  for  the  nest  ten 
years.  Bent  and  repairs  were  to  be  borne  out  of  Tews  shares  of 
profits.  It  was  further  agreed  that  in  case  BosvUle,  MUh^  &  Co. 
should  wish  to  withdraw  the  money  lent»  it  should  not  be  with- 
drawn before  the  expiration  of  eighteen  months  from  the  lst>of 
July,  1866,  and  if  they  should  be  desirous  of  withdrawing  it  after 
that  time  they  might  do  so  by  drawing  bills  on  Tew  at  six,  nine, 
and  twelve  months  in  three  equal  proportions,  which  bills  Tew 
agreed  to  accept.  Tew  also  agreed  to  repay  any  sum  advanced  in 
excess  of  the  £700  on  receipt  of  the  cash  for  the  goods  on  which 
the  extra  advances  were  made.  The  final  clause  stated  that  the 
agreement  was  intended  to  be  strictlv  within  28  &  29  Viet  c.  86, 
and  that  if  anything  contained  in  it  should  be  or  be  deemed  to  be 
contrary  to  the  provisions  of  that  act,  or  as  constituting  BomHe, 
Milh,  &  Co.  partners  with  Tew,  the  same  should  be  considered  as 
expunged  from  the  agreement  and  void. 

On  the  23rd  of  February,  1871,  this  agreement  was  cancelled 
by  mutual  consent.  The  amount  due  to  BosviUe^  MiUs,  &  Co. 
under  it  at  that  time  was  £1244  10a.  Tew  gave  them  for  this 
three  bills  for  £414  168. 8(2.  each,  payable  at  six,  nine,  and  twelve 
months  respectively,  and  a  memorandum  stating  these  iGsu^ts  was 
indorsed  on  the  agreement.  None  of  these  bills  were  ever  paid, 
and  they  formed  the  subject  of  the  proof  by  MUls  <&  Thorns. 

In  January,  1870,  Harvie  became  a  member  of  the  firm  of 
Boaville,  Milh,  &  Co:  The  firm  made  various  advanced  of  money 
to  Tewy  independently  of  the  agreement,  partly  before /and  partly 
after  the  23rd  of  February,  1871,  and  this  account  indnded  suds 
{idtra  the  balance  of  £1244  lOt.)  which  had  become  due  as  profits, 
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onder  the  agreement,  bnt  which  had  been  treated  in  the  accounts     L.  J.  H. 
as  forming  part  of  the  new  advances  as  if  re^yanoed.    On  the        1873 
whole  of  this  accoont  Tew  was  to  pay  £10  per  cent,  interest,     eT^oHb 
and  an  acconnt  carrent  was  kept    Tew  from  time  to  time  made      ^'^^^^ 
payments  in  part  discharge  of  his  liability  on  this  accoont,  and       tbw. 
treating^the  payments  so  made  as  applicable  to  the  earlier  items 
with  which  he  was  charged  oa  the  other  side  of  the  account,  the 
soms  with  which  he  was  charged  as  in  respect  of  profits  re^vanoed 
were  all  paid.    A  considerable  sum,  however,  was  due  to  BosviUe^ 
UUhj  dtCo.€m  the  balance  of  the  account,  for  whidi  Tew  accepted 
the  following  bills,  one  dated  the  Ist  of  January,  1872,  for  £585, 
payable  three  months  after  date,  another  dated  the  1st  of  January, 
1872,  for  £686  168.  6(2.,  payable  six  months  after  date,  and  one 
dated  the  Ist  of  February,  1872,  for  £500,  payable  three  months 
after  date,  makmg  t(^ther  £1776  19s.  6c{.     These  bills  formed 
the  subject  of  the  proof  of  iftZb,  Thome^  db  Harvie. 

On  the  24th  of  May,  1872,  Tew  filed  a  petition  for  liquidation. 
MOU  &  Thorns  tendered  a  proof  for  £1275  8a  &{.,  being  the 
amount  of  the  above  £1244  10s.  and  interest,  and  IftZZs,  Hufrns,  dk 
Harvie  tendered  a  proof  for  the  £1776  195.  Gd.  The  trustees 
refused  to  admit  either  jproof.  The  Begistrar  of  the  County  Court 
at  Leieester  sitting  as  Judge  found  as  a  fact  that  all  Tew*8  debts 
which  existed  before  the  23rd  of  February,  1871  (on  which  day  the 
agreement  of  the  11th  of  June,  1866,  was  put  an  end  to)  had  been 
paid,  and  on  this  ground  admitted  the  proof  of  JfiZb  db  Thorm^  and 
he  also  admitted  the  proof  of  JftZZs,  Thorns,  db  Harvie.  The 
trustee  appealed,  and  the  Chief  Judge  reyersed  the  decisions 
being  of  opinion  that  neither  of  the  claims  was  proveable  in  com- 
petition with  other  debts  of  Tew  (1).     MUls  db  Thorns  appealed 

(1)  1873.  Jan.  '^  *°^  ground  on  wbich  the  debtor  him- 

c     T         ,>         V*  self  could  not  have  relied.    In  the  face 

Sa  James  Bacon,  C  J.:-  of  this  agreement  nothing  can  be  more 

1  will  hear  counsel  for  the  truatee  dear  than  that  the  contnwt  between 

farther  if  ncceasary,  but  I  \nll  state  at  the    parties  n-aa.  that    there  should 

once  i^hat  I  think  as  to  the  contention  exist   no  partncrehip  betweoi  them, 

that  a  partnership  was  constituted.    As  Not  only  is  that  made  clear  by  the 

>lr.  Boacburgh  truly  observed,  this  is  a  redtal,  but  the  very  paragraph  with 

question  between  yon,  the  creditors,  which  the  agreement  concludes  shews 

*^  the  dcbtOT,  for  the  trustee  can-  plamly  that  the  lender  intended  to 

not  ss  regards  this  question  rely  on  incur  no  lialHlity  against  which  the 

'VoL.Vm.                                       3  2?                                                1 
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In  re 
Tew. 


from  the  first,  and  MiUsy  ThomSy  &  Sarvie,  from  the  second  of 
these  decisions  of  the  Chief  Judge. 

Mr.  Boxbv/rghy  Q.C.,  and  Mr.  Boina,  for  the  Appellants  :— 
As  regards  the  first  proof,  we  submit  that,  as  all  the  debts  which 


statute  protects  him.  The  statute  was 
passed  in  order  to  remedy  what  had 
been  felt  to  be  inconvenient  in  the 
doctrine  of  Waugh  v.  Carver  (2  H.  Bl. 
235),  which  is  a  long  and  well-esta- 
bli^ed  authority  on  the  subject,  and 
notwithstanding  anything  we  have 
heard  to-day  against  it,  or  any  observa- 
tions which  have  been  made  upon  it  by 
Judges,  it  still  remains  the  leading 
authority.  Participation  in  profits  was 
before  the  statute  held  to  constitute  a 
partnership,  and  established  the  liability 
of  the  person  who  received  a  portion  of 
the  profits  to  pay  a  portion  of  the  losses 
incurred.  The  statute  prevents  that, 
and  says  that  the  reception  of  profits 
shall  not  by  itself  aloue  constitute  a 
partnership  between  the  person  lending 
the  money  and  the  borrower.  Then 
in  order  to  do  justice  to  the  persons 
who  might  not  know  of  the  secret 
agreement  between  the  borrower  and 
the  lender  the  5th  section  of  tbe  Act 
provides,  in  the  plainest  terms  and  on 
the  strictest  principles  of  justice  that 
the  lender  of  money  who  has  stipulated 
for  a  share  in  the  profits,  however 
great  bis  debt  between  himself  and  the 
borrower  may  be,  shall  not  demand  or 
seek  to  recover  imyment  until  all  the 
other  creditors,  in  the  event  of  his 
becoming  insolvent,  shall  have  been 
settled  with.  Now  that  position  seems 
to  cover  this  case,  because  in  the  case 
as  proved  by  the  parties  the  facts  be- 
yond all  question  are,  that  the  agree- 
ment being  such  as  has  been  stated 
moneys  were  lent  by  capitalists  in 
London^  and  they  were  to  share  ac- 
cording to  the  proportion  which  the 


agreement  provided  in  the  profits  of 
the  business  carried  on  by  Tew.  That 
went  on  up  to  a  certain  time,  when  in 
February  1871  they  agreed  to  put  an 
end  to  that  agreement,  which  they  were 
quite  competent  to  do,  and  which  tbcy 
did  efiectually  by  the  memorandum 
indorsed  on  it.  But  then  at  that  time 
of  the  money  which  had  been  lent 
£1200  remained  due,  and  remains  dne 
till  this  moment  It  has  never  under- 
gone any  change.  It  is  in  respect  of 
the  £1200,  the  balance  on  that  account 
on  which  they  had  received  profits 
that  the  present  parties  desire  to  prove. 
Their  right  to  prove  is  quite  clear. 
On  that  question  I  cannot  entertiiin 
any  doubt,  but  they  cannot  have  a 
right  to  receive  a  dividend  until  ail  the 
other  creditors  have  been  paid.  Tne 
£1700  stands  on  precisely  the  same 
ground.  The  £1700  is  the  halinceof 
a  debtor  and  creditor  account  hetwecn 
the  borrower  and  the  lender.  That 
account  was  on  a  drawing  loan  for  % 
particular  period,  and  the  money  lent 
is  represented  by  the  debits  to  the 
amount  there  specified,  and  die  lenders 
give  credit  for  the  amount  of  the  profits 
they  had  received  and  were  entitled  to 
by  virtue  of  the  agreement  The  re- 
sult of  that  account  is,  that  £1771  i3 
due  to  the  lender.  How  does  tlit 
differ  from  the  £1200  ?  In  no  respect 
that  I  can  conceive.  On  these  two 
debts  I  am  of  opinion  that  the  present 
claimants  are  entitled  to  claim,  but  net 
to  prove.  They  are  entitled  to  have 
the  claim  entered  for  these  amounts, 
limited  to  so  much  as  they  can  esta- 
blish, and  make  them  into  proofs  wbcn 


the  crediton  onder  the  preient  ioaol-  statute.      The  statute  speaks  of  the 

Tency  or  liquidation  shall  have  been  insolvency  of  the  debtor  and  of  the 

atisfied.  persons  who  are   creditors  when  he 

Mr.  Boxbnrgh  suggested  that  the  becomes  insolyent,  and  says  that  these 

creditors  mentioned  in  the  5th  clause  creditors  shall  be  satisfied  before  these 

of  the  agreement  must  be  taken  to  be  persons  who  have  lent  their  money  on 

only  those  persons  who  were  creditors  the  terms  of  the  Act  can  prove  as 

when  the  loan  was  made.    That  would  agunst  the   estate.     The    rights  of 

be  not  only  to  go  against  the  very  parties  are  settled  by  Act  of  Parlia- 

words  of  the  statute,  but  to  disappoint  ment 
the  whole  policy  and  intention  of  the 
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existed  while  the  oantiactwas  in  force  hare  been  paid,  the  creditor     L.  J.  M. 
is  in  the  same  position  as  any  other  creditor.  The  Act  intended  to        1S73 
improre  the  position  of  persons  advancing  money  for  the  purposes     Exparte 
of  a  bosinesB ;  bnt  if  the  construction  of  the  Act  which  has  been       Mills. 
adopted  by  the  Chief  Judge  is  upheld,  their  position  is  made       f^^ 

wcRse.     If  IfiZZt  A  Th6m9  had  been  partners  irith  Tew^  and  the        

partnership  wound  up,  and  a  balance  found  due  to  them,  then,  if 
the  partnership  debts  had  been  paid,  and  Tew  had  afterwards 
become  bankrupt,  they  could  hare  proved ;  yet  the  Chief  Judge 
has  held  that,  because  they  were  not  partners,  but  lent  money 
under  the  Act,  they  cannot  prove. 

As  to  the  second  proof,  there  is  nothing  in  the  Act  to  prohibit 
it ;  and  as  if iZb,  2%orfM,  dt  Harvie  were  not  partners  with  Tew, 
there  is  nothing  in  the  general  law  to  prevent  it. 

Mr.  De  Ctex,  Q.C.,  and  Mr.  Bagley,  for  the  trustee : — 

The  first  pioc^  is  forbidden  by  the  Act,  which  does  not  say  that 
the  lender  shall  not  prove  in  competition  with  a  particular  class  of 
creditors,  but  that  he  shall  not  prove.  There  cannot  be  a  qualified 
proof  to  come  after  other  debts.:  Ex  parte  Moore  (1);  Ex  parte 
Bass  (2). 

Then,  as  to  the  second  proof,  the  Act  does  not  say  that  the 
lender  shall  not  recover  any  part  of  the  amount  of  the  loan  speci- 
fied in  the  agreement,  but  that  he  shall  not  recover  any  part  of 
his  principal — ml,  of  any  moneys  owing  to  him  fiom  the  trader. 
Suppose  a  capitalist  lent  a  man  £1000  on  the  terms  of  receiving 
half  the  profits  of  a  considerable  business,  and  then  at  once  ad- 


(1)  2  Gly.  &  J.  166.  (2)  86  L.  J.  (Bky.)  I 
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L.J.M.     vanced  £10,000  more;  could  he  be  allowed  to  prove  for  the 
1873        £10,000? 


Tew. 


"^hLLs!*         '^^^  LfORD  Justice  Mellish  :— I  am  disposed  to  think  that,  in 
In  re       the  case  of  an  attempt  to  elude  the  Act,  the  person  advancing  the 
money  would  ba  treated  as  a  partner. 

Mr.  Boxburffh,  in  reply  on  the  first  proof. 

Sib  G.  Mellish,  L. J.  :— 

These  are  appeals  from  two  orders  of  the  Chief  Judge,  reversing 
orders  of  the  Judge  of  the  County  Court  of  Leicester  admitting 
proofs. 

On  the  11th  of  June,  1866,  Tew  entered  into  an  agreement  with 
Thorns  &  MiUs,  by  which  Thorns  &  MiUs  agreed  to  advance 
to  Tew  £700,  and,  if  required,  further  sums  up  to  £300,  for 
which  they  were  to  receive  £40  per  cent,  of  the  profits  of  few's 
business ;  and  it  was  stipulated  that  Thorns  db  Mills  might,  at 
any  time  after  eighteen  months,  put  an  end  to  the  arrangement; 
and  in  case  of  their  doing  490,  the  money  was  to  be  repaid  by  in- 
stalments, which  were  to  be  secured  by  Tew's  accepting  bills  pay- 
able at  six,  nine,  and  twelve  months.  On  the  23rd  of  February, 
1871,  a  memorandum  putting  an  end  to  this  agreement  was  in- 
dorsed upon  it,  and  three  bills  were  given  for  £414  16s.  8(2.  each, 
making  up  the  amount  of  the  moneys  due  from  Tew  under  the 
agreement    These  bills  are  the  subject  of  the  first  proof. 

After  the  full  sum  of  £1000  had  been  advanced  under  the 
agreement,  the  firm  of  which  Thorns  &  Mills  were  members 
went  on  advancing  further  sums,  both  before  and  after  the  agree- 
ment had  been  put  an  end  to.  These  sums,  it  is  deposed,  were 
advanced  under  an  agreement  that  the  lenders  should  receive 
interest  at  £10  per  cent  The  sums  thus  advanced,  with  interest, 
form  the  subject  of  the  second  proof. 

The  first  question  is,  whether  Tlioms  &  MUls  can  prove  for 
the  first  sum.  The  Chief  Judge  has  decided  that  they  cannot,  for 
that  they  are  prevented  from  so  doing  by  28  &  29  Vict  c.  86,  s.  5. 
It  is  not  disputed  that,  if  the  bankruptcy  had  taken  place  while 
the  agreement  was  still  in  force,  or  while  trade  debts  remained  doe 
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which  were  contracted  while  it  was  in  force,  they  could  not  have     L.  J.  IL 
proved.    Bat  it  is  contended  By  the  Appellants  that  thongh  they       1873 
are  not  entitled  to  prove  in  competition  with   creditors  who     j^IJj^ 
became  so  before  the  23rd  of  February,  1871,  they  may  prove  in      Miua 
competition  with  other  creditors  of  the  bankrupt.    I  am,  however,       ^^ 
of  opinion  that  the  statute  makes  no  such  distinction.     Thorns  &       — 
MUU  are  seeking  to  prove  in  competition  with  other  creditors  for 
money  advanced  under  an  agreement  coming  within  the  statute, 
and  the  words  of  the  statute  are  against  this.    It  was  nrged,  in 
answer,  that  the  intention  of  the  statute  was  to  alter  the  law  of 
partnership  for  the  benefit  of  persons  advancing  money  to  traders, 
and  that  it  cannot  have  been  intended  to  put  a  person  so  advanc- 
ing money  in  a  worse  position  than  if  he  had  been  a  partner;  and 
it  was  said  that,  if  he  had  been  a  partner,  and  the  accounts  of  the 
partnership  had  been  settled,  and  all  its  debts  paid,  he  could  have 
proved  against  his  former  partner  in  competition  with  subsequent 
creditors,  and  that  therefore  the  statute  ought  to  be  so  construed 
as  to  admit  a  proof  in  the  present  case.    But  it  would  require 
very  strong  reasons  to  convince  me  that  I  ought  to  depart  from 
the  words  of  the  statute,  which,  as  it  seems  to  me,  are  quite  dear. 
I  am  not  sure  that,  if  the  attention  of  the  Legislature  had  been 
called  to  this  precise  point,  it  would  have  modified  the  enactment 
in  the  sense  contended  for  by  the  Appellants.    A  trader  borrows 
money  under  such  an  agreement  as  this ;  he  begins  to  lose ;  the 
agreement  is  put  an  end  to ;  but  no  notice  of  this  is  given  to  the 
world,  and  the  result  is  that  the  trader  goes  on  with  less  capital 
than  he  appears  to  have.    This  case  appears  to  come  within  the 
mischief  to  be  guarded  against  by  this  section.    In  the  case  of  a 
partnership  there  are  two  different  estates  to  be  wound  up.    Here 
there  is  only  one  estate;  and  how  is  a  distinction  to  be  made 
between  creditors  who  became  such  before  or  after  a  certain  date  ? 
An  inquiry  would  have  to  be  entered  into  as  to  when  all  the  debts 
were  contracted,  for  which  I  can  see  no  ground  in  the  Act    I  am 
of  opinion  that  the  enactment  must  be  construed  according  to 
the  plain  meaning  of  its  words,  and  that  the  first  proof  must 
therefore  be  rejected. 

A  more  difficult  question  arises  as  to  the  moneys  subsequently 
ad?anced.     As  to  the  sums  advanced  after  the  agreement  was 
Vol.  VJII.  ZC  1 
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L.  J.  M.  put  an  end  to,  I  cannot  see  any  reason  why  there  should  not  be  a 
1878  valid  proof.  The  Ghief  Judge  does  not  seem  to  have  taken  notice 
j^^^^  of  this  being  the  fact  The  parties  were  entitled  to  put  an  end 
MiLu.  ^  ^]^Q  agreement  at  any  time,  and  when  they  had  done  so  I  do  not 
f£^^  see  why  the  lenders  should,  as  to  subsequent  adyanoes,  be  in  any 
<•  different  position  from  other  persons ;  but  as  to  adyances  made 
before  it  was  put  an  end  to  there  is  more  difficulty.  The  question 
is  whether  a  person  who  has  made  a  loan  under  the  Act  can  picye 
for  further  sums  which  he  advances  while  that  agreement  is  sub- 
sisting, such  advances  not  being  made  xmder  any  such  agreement  as 
is  mentioned  in  the  Act  The  statute  does  not  say  that  he  may  not 
prove  for  such  advances,  and  I  am  unwilling  to  import  into  the 
statute  anything  which  I  do  not  find  thera  Mr.  De  Om  contends 
that  the  analogy  of  partnership  ought  to  be  followed.  But  the  very 
object  of  the  statute  was  to  exclude  partnership.  No  doubt,  if  it 
were  shewn  that  the  whole  was  one  transaction,  and  that  the  Act 
was  being  abused,  as,  for  instance,  if  a  small  advance  was  made 
with  a  stipulation  for  a  disproportionate  share  of  profits^  and  a  large 
advance  was  made,  nearly  at  the  same  time,  on  the  terms  of  an 
ordinary  loan,  the  Oourt  might  be  justified  in  saying  that  the 
whole  must  be  taken  together;  and  though,  if  the  large  advance 
was  not  made  under  an  agreement  in  writing,  the  statute  would 
not  apply,  it  might  be  held  that  the  ordinary  rule  of  partnership 
must  apply.  In  the  present  case  these  sums  were  certainly  not 
advanced  under  the  written  agreement,  for  it  plainly  exdudes 
them.  Can  the  advancing  them  have  the  effect  of  making  the 
lenders  partners?  The  Chief  Judge  thought  not,  and  I  see  no 
substantial  grounds  for  saying  that  it  had  that  effect  It  is  urged 
that  when  a  person  who  has  lent  money  under  an  agreement 
giving  him  a  share  of  profits  advances  further  sums  at  interest, 
that  makes  him  a  partner,  because  under  the  agreement  he  gets 
the  benefit  of  the  increase  of  profits  arising  from  the  use  of  the 
further  advances.  No  doubt  he  does,  but  so  he  would  if  the  money 
were  borrowed  from  any  one  else.  I  doubt  whether  it  would  be 
for  the  benefit  of  creditors  to  put  upon  the  statute  the  construction 
for  which  the  Respondent  contends,  for  when  a  person  has  made 
advances  under  an  agreement  of  this  description,  then,  if  the 
debtor  gets  into  difficulties,  no  advances  can  be  made  by  the  person 
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who  is  most  Ukdj  to  be  anxioas  to  enaUe  him  to  letrieye  his  L.  J.  X 

afikin..    But  mj  real  groond  is  that  the  statute  onlj  says  that  the  1873 

ocditor  shall  not  pfore  for  the  moDejs  adTanoed  under  the  agree-  Exfmi 

mesDi^  and  does  not  say  that  he  shall  not  prore  for  anything  elae.  Mill& 

Then  it  if^iears  that  certain  sums  doe  for  profits  under  the  tet. 


,  were  brought  into  the  account  for  the  balance  of  which 
the  seeond  pvoof  is  made,  and  there  certainly  cannot  be  any  r%ht 
of  prDof  in  reject  of  these  pn^ts.  But  <»  looking  into  the  aooomits 
it  appeals  tome  that> according  to  the  (urdinary  rale  as  to  attribu- 
tion of  payment^  these  sums  hare  been  paid.  Now  a  creditor  who 
adTances  money  on  an  agreement  within  the  Act  cannot,  indeed, 
{vofe  in  competition  with  other  creditors,  bat  still  he  is  a  creditor, 
and  if  he  has  been  paid  he  cannot  be  called  upon  to  refund.  I  am 
of  opinion,  therefore,  that  the  second  proof  must  be  admitted. 

SoIidtoB:  Kr.  8.C.K  Sadler;  Uj.  Seinharg. 


VotTllL  3^ 
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L.O.  CODRINGTON  v.  UNDSAT. 

and  L.  JJ. 

1872  [1871    0-    191-] 


D«5.  5,  6, 18.  .     Meotion — Married  Woman — Settlement — Reverstonarff  Interest  of  Marritd 
2gY3  Woman, 

March  14    •  ^^^  ^  ]{^y^  ^rho  had  m&nied  during  her  miDority,  had  come  of  agi,  a  aektlfi- 

1_  '  ment  was  executed  in  the  year  1850  to  which  her  father  was  a  party,  hy  whkfa, 

after  reciting  that  on  the  treaty  for  the  marriage  it  had  been  agreed  that  cer- 
tain sums  of  stock  belonging  to  the  husband,  and  a  reversionary  interest  be- 
longing to  the  wife,  should  be  settled  upon  the  trusts  thereimfternienticaed, 
and  that  the  wife's  father  had  agreed  to.  transfer  certain  bank  shaiei  to  the 
trustees,  to  be  held  upon  the  trusts  thereinafter  mentioned,  and  recitiDg  the 
transfer  of  the  sums  of  stock  and  the  bank  shares  to  the  trustees,  trusts  were 
declared  as  to  the  sums  of  stock  for  theiiusbaod  for  life,  apd  then  for  the  wife 
for  her  life ;  and  as  to  the  bank  shares,  during  the  joint  lives  of  the  hnsband 
and  wife,  to  pay  half  the  income  to  the  husband  and  the  other  half  to  tiie 
wife  for  her  separate  use,  and  after  the  decease  of  either  to  pay  the  whde  in- 
come to  the  survivor  for  life,  and,  subject  to  the  above  life  interests,  thesnms 
of  stock  and  bank  shares  were  to  be  upon  the  trusts  therein  mentioned  for  the 
children  of  the  marriage.  By  another  witnessing  part  the  husband  and  wife 
purported  to  assign  the  wife*s  reversion  to  the  trustees,  to  be  held,  when  it 
came  into  possession^  on  the  same  trusts  as  the  bank  shares.  In  1865  the 
marriage  was  dissolved  by  a  decree  of  the  Divorce  Court  In  1871  the  wife's 
reversion  fell  into  possession,  and  she  filed  a  bill  to  establish  that  she  was 
not  put  to  her  election  under  the  settlement,  and  to  have  the  fund  transferred 
,     to  her  :— 

Eeld  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  the  wife  was 
put  to  her  election  between  the  interests  provided  for  her  by  the  setUement 
and  her  right  to  receive  this  fund  free  from  the  settlement : 

Held,  further,  that  in  the  event  of  her  electing  to  take  against  the  settle- 
ment, she  was  bound  to  account  for  all  income  received  under  it  since  the 
date  of  the  order  nisi  for  dissolution,  and  that  the  parties  disappointed  by  her 
election  had  a  lien  on  the  fund  for  what  she  had  so  received ;  but  that  she 
was  not  liable  to  account  for  income  received  during  the  coverture, 

Campbell  v.  Ingilhy  (1)  considered. 

XHIS  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls, 
who  held  the  Plaintiff  not  put  to  her  election. 

On  the  9th  of  April,  1849,  a  marriage  was  solemnized  between 
Sir  Eenry  John  Codringtcm  and  the  Plaintiff.    The  Plaintiff  was  a 

(1)  21  Beav.  567 ;  1  De  G.  &  J.  393. 
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miuor  at  the  time  of  the  marriage,  bat  attained  her  majority  about       L.  a 
a  month  afterwards.  ^ 

By  indenture,  dated  the  Slst  of  March,  1850,  made  between  the  ^^3 
husband  and  wife  of  the  first  part,  and  0.  W.  Smith  (the  wife's  Oodbwotcw. 
father)  of  the  second  part,  and  four  trustees  of  the  third  part,  after  Luomat. 
reciting  a  settlement  of  the  17th  of  August,  1824,  under  which  the 
wife  was  absolutely  entitled  (but  not  for  her  separate  use)  to  a 
Bum  of  80,000  S.IL,  subject  to  the  life  interests  of  her  father  and 
mother,  and  reciting  that  upon  the  treaty  for  the  marriage  it  was 
agreed  that,  as  well  the  two  sums  of  £6213  Consols  and  £4562 
Reduced  Annuities,  belonging  to  the  husband,  and  which  had  been 
trausferred  by  him  into  the  names  of  the  trustees,  as  also  all  the 
interest  of  the  wife  or  of  the  husband  in  her  right,  under  or  by 
virtue  of  the  indenture  of  the  17th  of  August,  1824,  should  be 
settled  upon  the  trusts  and  in  manner  thereinafter  mentioned ;  and 
that  C.  W.  Smith  had  agreed  to  transfer  nine  shares  belonging  to 
him  in  the  Bank  of  Bengal  into  the  names  of  the  trustees,  and  also 
to  make  up  at  the  end  of  each  year,  as  well  during  the  joint  lives  of 
himself  and  the  husband  and  wife  as  during  the  joint  lives  of  him- 
self and  the  surviyor  of  them,  such  a  sum  as,  together  with  the 
dividends  of  the  bank  shares,  m)uld  make  the  annual  sum  of 
£400,  such  bank  shares  and  annual  sums  to  be  settled  upon  the 
trusts  and  in  manner  thereinafter  mentioned ;  and  that,  for  better 
effectuating  the  purposes  aforesaid,  C  W.  Smith  had  agreed  to 
enter  into  the  ooyenant  on  his  part  thereinafter  contained,  and 
that,  in  pursuance  of  his  agreement  in  that  behalf,  0.  W.  Smith 
had,  prior  to  the  execution  of  the  settlement,  transferred  the  bank 
shares  into  the  names  of  the  trustees.  It  was  witnessed  that,  in 
pursuance  and  performance  of  the  said  agreement  in  that  behalf 
thereinbefore  contained,  and  in  consideration  of  the  premises,  and 
for  divers  other  good  causes  and  considerations  him  the  said 
C,  W.  Smith  thereunto  specially  moving,  he,  the  said  0.  W.  Smith, 
covenanted  with  the  trustees  for  payment  to  them  of  the  annual 
sums  requisite  to  make  up,  with  the  dividends  of  the  bank  shares, 
the  yearly  sum  of  £400.  And  it  was  agreed  that  the  trustees 
should  apply  those  yearly  sums  in  the  same  way  as  the  dividends  on 
the  bank  shares  were  applicable  under  the  trusts  thereinafter  con- 
tained.   By  another  witnessing  part  it  was  declared  that  the 

3  2>  2  1 
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L.  c  trustees  should  stand  possessed  of  the  husband's  funds  and  tbe 
and  L.  J  J.  j^j^j^^j  shares  upon  the  trusts  therein  mentioned,  which  were,  first, 
]^  the  ordinary  trust  to  allow  the  funds  to  remain  in  their  actual  state 
CoDRiNGTON  of  iuvcstment,  or  to  vary  the  investment  as  therein  mentioned, 
LiNBSAT.  and  to  pay  the  income  of  the  husband's  funds  to  the  husband  for 
"^^  his  life,  and  after  his  decease  to  the  wife  for  her  life,  and  to  pay, 
during  the  joint  lives  of  husband  and  wife,  the  income  of  the  bank 
shares  and  of  the  investments  substituted  for  them,  as  to  one 
moiety  to  the  husband,  and  as  to  the  other  moiety  to  the  wife  for 
her  separate  use;  and  after  the  decease  of  either,  to  pay  the 
whole  income  to  the  survivor  for  life,  and  after  the  decease  of  the 
survivor  of  husband  and  wife  all  the  above  funds  were  to  be  held 
upon  the  trusts  therein  declared  for  the  children  of  the  marriage. 
And  it  was  lastly  witnessed,  that  in  pursuance  and  performance  of 
the  said  agreement  in  that  behalf,  the  wife,  with  the  fall  priTity 
of  the  husband,  bargained,  sold,  assigned,  transferred,  and  set  orer, 
and  the  husband  assigned,  ratified,  and  confirmed  to  the  trustees, 
all  that  the  right,  title,  interest,  iK)ssibility,  property,  claim,  and 
demand  whatsoever,  both  at  law  and  in  equity,  of  the  wife,  or  of 
the  husband  in  her  rights  under  or  by  virtue  of  the  settlement  of 
the  17th  of  August,  1824,  of  and  in  the  80,000  SJi.  thereby 
settled,  and  of  and  in  the  stocks,  &c.,  in  or  upon  which  the  same  or 
the  produce  thereof  might  be  invested,  and  of  and  in  the  income 
thereof,  to  hold  the  same,  subject  to  the  life  interests  of  C.  W. 
Smith  and  his  wife,  to  the  trustees  upon  trust  to  obtain  transfer  or 
payment  thereof  to  themselves,  and  stand  possessed  thereof  npon 
the  same  trusts  &s  had  been  declared  of  the  bank  shares. 

The  marriage  between  the  Plaintiff  and  her  husband  was  dis- 
solved by  a  decree  of  the  Divorce  Court,  made  on  the  2nd  of  Hay, 
1865,  at  the  suit  of  the  husband,  the  order  nisi  having  been  made 
on  the  17th  of  November,  1864. 

The  Plaintiff's  father  survived  his  wife,  and  died  on  the  18th  of 
January,  1871,  whereby  the  80,000  S.B.  came  into  possession. 

The  trustees  of  the  settlement  of  the  17th  of  August,  1824, 
declining  to  transfer  the  80,000  S.R  to  the  Plaintiff,  she  filed  her 
bill  against  the  trustees  of  that  settlement,  the  trustees  of  the  settle 
ment  of  the  31st  of  March,  1850,  Sir  Jff.  /.  CodrinffUm  and  the 
two  children  of  the  marriage,  and  several  persons  claiming  under 
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incambrances  made  by  her  since  the  dissolution  of  the  marriage 
on  her  interest  under  the  settlement  of  1850,  stating  the  above 
facts,  and  that  Sir  H.  J,  Codrington  and  the  children  insisted  that 
she  was  bound  to  elect  between  her  title  to  the  80,000  S.R.  and  the 
benefits  given  to  her  by  the  settlement  of  1850,  and  had  elected  to 
take  under  that  settlement,  and  praying  that  the  trusts  of  the 
settlement  of  1824  might  be  performed ;  that  the  assignment  of 
the  Plaintiff's  interest  in  the  80,000  S.R.,  expressed  to  be  made  by 
the  settlement  of  1850,  might  be  declared  inoperative ;  and  that 
the  trustees  of  the  settlement  of  1824  might  be  ordered  to  pay  and 
transfer  that  fund  to  her. 

The  answer  of  Sir  H.  J.  Codrington  set  up  the  case  of  election, 
and  it  was  atgued  at  the  hearing.  The  Master  of  the  Bolls  held 
that  the  Plaintiff  was  entitled  to  a  transfer  of  the  fund,  without 
giving  up  anything  under  the  settlement  (1). 


(1)  1872.  July  29. 
LoBD  RoiciLLT,  M.R.  :— 

In  this  case  the  Plaintiff  married 
Admiral  Codrington  in  April,  1849.    I 
presume  that  she  was  a  minor  at  the  time, 
but  a  post-nuptial  settlement  was  exe- 
cuted on  the  3l8t  of  March,  1850,  by 
which  post-nuptial  settlement  two  sums 
of  stock,  £6213   consols  and    £4562 
reduced,  were  settled  on    Sir  Henry 
Codrington  for  life,  remainder  to  the 
Plaintiff  for  life,  and  after  her  death  to 
her  children  as  they  should  appoint, 
And  in  default  of  appointment  amongst 
them  equally.  By  the  same  deed  trusts 
were  declared  of  Bengal  Bank  shares 
belonging  to  the  wife's  flather,  the  trusts 
being  during  the  joint  lives  of  the 
husband  and  wife  to  pay  half  the  in- 
come to  the  wife  for  her  separate  use, 
and  the  other  half  to  the  husband; 
after  the  decease  of  either,  the  whole 
income  to  the  survivor,  and  after  the 
death  of  the  survivor,  the  fund  to  be 
beld  in  trust  for  the  children  of  the 
marriage.    By  settlement  of  the  17th 
of  August^  1824,  made  on  the  marriage 
of  the  father  and  mother  of  I-^dy  Cod- 


L.  C. 
and  L.  J  J. 

1872 

Codrington 

r. 
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rington^  there  was  a  sum  of  80,000  S.R. 
that  were  settled  upon  her,  so  that 
upon  the  death  of  the  survivor  of  her 
father  and  mother  they  would  become 
vested  in  possession.  By  the  inden- 
ture of  the  3l8t  of  March,  1850,  it  was 
also  witnessed  that  Sir  Henry  Cod' 
rington  assigned  and  con6rmed  to  the 
trustees  of  the  settlement  all  the  rights, 
titles,  interest,  and  possibility  of  him- 
self in  the  right  of  the  Plaintiff,  under 
and  by  virtue  of  the  settlement  of  the 
17th  of  August,  1824,  in  the  said 
sum  of  80,000  S.R.,  to  be  held  upon 
the  same  trusts  as  the  Bengal  Bank 
shares.  That,  in  point  of  fact,  amounts 
to  a  covenant  on  the  part  of  Sir 
Henry  Codrington  to  settle  this  fund. 
The  marriage  of  the  Plaintiff  and  Sir 
Henry  Codrington  was  dissolved  by  a 
decree  of  the  Divorce  Court  on  the  2nd 
of  May,  1865.  Charles  Wehh  Smith, 
the  father  of  the  Plaintiff,  survived  his 
wife,  the  mother  of  the  Plaintiff,  and  he 
died  on  the  18th  of  January,  1871,  and 
thereupon  the  80,000  S.  R.,  or  the  Bengal 
shares  and  government  paper  which  re- 
presented it,  fell  into  possession ;  and  if 
the  coverture  had  been  then  subsisting 
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Sir  ff.  X  Codringion  and  Ws  chfldren  appealed, 
Mr.  Souihgaie.  0.0.  and  Mr,  X  IF-  GhUi^.  for  th^ 

The  Master  of  tbe  Kolls  decided  against  ns  oa 
TF,7fci...on  V.  G^^^^on  (1).    We  do  not  dispute  the 
case,  bnt  it  decides  nothing  about  election,  it  ol 
the  effect  of  diEsoMion  of  the  marriage  is  to  destf 
the  hnsband's  assignment  of  his  wife  s  reTemot 
admit  this  fund  not  to  be  effectoally  settled   but 
Baintiff  mnst  elect  Whoever  takes  a  benefi  nn. 
mnst  conform  to  it;  he  cannot  both  approbate  an 
makes  no  difference  whether  it  is  by  miaUke  or 


tliia  faud  wcml^  have  then  ^jecome  tbe 
property  of  Sir  Henry  J.  Co>inn<^> 
wlic^,  under  the  provisions  which  1  have 
just  BtaU^d,  would  have  been  comiidled 
to  assign  the  fund  to  the  trustees  upon 
the  trusts  of  the  settlemcDt.    But  the 
marriftge  waa  no  longer  suhsisting,  m& 
consequently  the  fund  did  not  come  to 
gir  Henry  Cotlrington  at  all,  and  he  is 
not  bound,  nor  indeed  able,  to  transfer  it 
to  the  trustees  of  the  settlement    The 
fiind  came  to  the  wife,  Ijidy  Codrimj- 
ton,  the  Plaintiff,  and  she  has  entered 
into  no  covenant,  nor  is  there  anything 
to  hind  her  in  the  matter. 

The  Defendants  insist  that  she  must 
elect  either  to  take  under  the  settle-^ 
ment  or  against  it,  which  I  am  inclined 
to  think  may  be  true ;  but  if  she  electa 
to  take  under  the  settlement,  the  fond 
forms  no  part  of  the  settlement,  nor  is 
it  in  any  way  bound  by  the  settlement, 
or  in  any  degree  alTected  by  it,  unless 
it  fell  into  possession  during  the  cover- 
ture. This  is  very  clearly  and  fully  ex- 
plained by  the  Lord  Chancellor  in  the 
case  of  WiJkinwn  v.  Gibson  (Law  Rep. 
4  Eq.  H'^2),  which  appears  to  me  fully  to 
govern  this  case.     This  is  as  much  sepa- 
^te  property  of  hers  as  if  a  legacy  from 
a  stranger  had  been  given  her  after  the 
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ccftsed  to  be  so; 

it  belonged  to  hi 

by  the  covenant  1 

due  when  the 

husband  had  not 
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else 

In  my  opinirt 

under  the  settlci 
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which  compels 
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It  is  her  own 

opiuiou    she  d 

pleases  ;  and 

which  have  hi 
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the  instrament  includes  property  with  which  it  cannot  deal:       L.0 

AT  y  Y  /I  \  A^d  L.  JJ. 

Green  y.  Green  (1). 

^  1872 

[The  Lord  Chancellor  :— The  parties  mnst  be  taken  to  hare  codbinqtow 

known  that  the  deed  could  not  bind  this  fund  beyond  the  extent  of     ,    ^• 

•^  LniDSAT. 

the  husband's  interest  in  it.    If^  then,  the  prorisions  made  by        

the  father  and  husband  were  intended  to  be  conditional  on  this 
fund  being  brought  into  settlement  in  every  event,  why  was  not 
the  condition  expressed  ?] 

That  question  applies  in  all  cases  of  election;  the  answer  Js, 
that  the  law  implies  a  condition. 

[The  Lord  Justice  James: — Suppose  the  divorce  had  been 
occasioned  by  the  husband's  misconduct^  do  you  say  that  the 
<;hildren  could  have  put  him  to  his  election  because  the  fund  had, 
through  his  misconduct,  been  lost  to  the  settlement  ?] 

No;  the  husband  would  not  be  claiming  against  the  settlement, 
and  would  have  no  power  to  bring  in  the  fund.  The  Plaintiff  has 
the  power.  The  principle  of  election  is  shewn  in  Story  Eq.  Jur.  (2) ; 
Mocn-e  v.  Butler  (3);  TMlusson  v.  Woodford  (4);  Whistler  v. 
WAtler  (5). 

[The  Lord  Chancellor  referred  to  Campbell  y.  Inffilby  (6).] 

In  the  Court  of  Appeal  the  case  turned  on  the  negligence  of 
the  husband.  It  is  to  be  observed,  too,  that  there  the  husband 
asked  that  the  appointees  who  claimed  under  the  settlement 
might  make  compensation  to  him,  because  the  wife's  heir-at- 
law  claimed  against  it.  How  could  such  an  equity  as  that  be 
established  ? 

[The  Lord  Justice  James  :— They  both  claimed  through  the 
wife.] 

The  wife  had  never  in  any  way  repudiated  the  settlement.  If 
she  had  been  asked  to  levy  a  fine,  and  had  refused,  there  might 
have  been  some  case.    She  never  in  any  way  claimed  against  the 

(1)  19  Vea.  665  ;  2  Mer.  86.         (4)  13  Ves.  209. 

(2)  $  1077,  and  §  1093,  n.  (5)  2  Ibid.  367. 

(3)  2  Sch.  &  LeL  249,  266.  (6)  21  Beav.  567 ;  1  De  G.  &  J.  393. 
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L.  0.       settlement^  and  had  she  not  died  under  disability  there  probably 
would  have  been  an  equity  against  her  heir  on  the  ground  that  she 
v^v^       had  elected  to  take  under  it     WiUouffhby  v.  Middleton  (1)  is  v^ 
CoDBmoTON  near  the  present  case. 

LiNDflAT. 

[The  Lord  Chancellor: — Is  there  not  this  distinction,  that 

here  we  have  a  void  assignment,  there  a  contract  which  was  only 
voidable  7] 

In  Anderson  v.  Abbott  (2)  there  was  a  contract  not  binding  the 
wife,  just  as  here  there  is  an  assignment  not  binding  her,  but  she 
was  put  to  her  election.  Brown  v.  Brown  (3)  and  SaviU  v. 
SaviU  (4)  are  also  in  our  favour. 

{Per  ewriam: — ^In  SaviU  v.  SaviU  the  husband  was  the  legat 
owner  of  the  fund.  Here  the  trustees  of  the  80,000  S.B.  hav^ 
nothing  to  do  with  the  settlement.] 

The  Plaintiff,  by  her  bill,  brings  them  before  the  Court,  and  asks 
to  have  the  question  of  election  decided. 

Mr.  BooAurffh,  Q.C. : — We  wish  to  have  it  decided  whether  ther» 
is  any  reason,  on  the  ground  of  election,  to  interfere  with  our  receipt 
of  this  fund.  We  say  that,  unless  the  Appellants  can  shew  that 
the  Plaintiff  has  elected  to  take  under  the  settlement,  the  ques- 
tion whether  she  is  put  to  her  election  or  not  has  no  bearing  on 
the  question  whether  she  has  a  right  to  receive  this  fund. 

The  Lord  Chancellor: — After  the  course  the  proceedings 
have  taken,  we  should  be  very  sorry  to  be  obliged  to  give  the 
Plaintiff  this  fund  without  deciding  the  question  whether  she  is  put 
to  her  election  or  not ;  and  we  think  that  it  may  properly  be 
decided,  for  if  the  Plaintiff  is  put  to  her  election,  and  elects  to 
take  against  the  settlement,  she  has  up  to  this  time  been  receiving 
income  which  she  is  bound  to  pay  back,  and  there  is  an  equity  to 
stop  it  out  of  this  fund.  It  is  only  a  question  whether  the  Appel- 
lants are  to  be  put  to  file  a  biU  to  enforce  that  equity. 

[The  objection  was  then  withdrawn.] 

(1)  2  J.  &  n.  344.  (3)  Law  Rep.  2  Eq.  481. 

(2)  23  Beav.  457.  (4)  2  Coll.  721. 
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Mr.  RoaAwrgh,  Q.C.,  and  Mr.  JMiffe  (Mr.  W.  C.  Barvey  mih       L.a 

them),  for  the  Plaintiflf :—  ^^  ^'  '^'^• 

1872 
The  Master  of  the  Rolls  considered  that  in  the  events  which    ^^^ 

ha?6  happened  the  settlement  must  be  treated  as  if  the  80,000  v. 
S.R,  had  not  been  mentioned  in  it :  Wilkinson  v.  Oihson  (1).  In  "°*^^' 
all  cases  in  which  the  doctrine  of  election  has  been  applied  some- 
body has  been  affecting  to  deal  with  property  which  belonged  to 
somebody  else;  in  such  a  case  a  condition  may  reasonably  be 
implied.  Here  you  cannot  imply  a  condition  on  the  part  of  the 
father  that  the  daughter  should  not  take  an  interest  in  what  he 
settled  unless  she  brought  her  property  into  settlement.  What  he 
meant  to  guard  against  was  the  husband's  getting  the  money 
absolutely  by  his  marital  right.  If  the  father's  contract  was  con* 
ditional,  the  result  is  that  if  the  wife  elected  to  take  against  the 
settlement  he  could  claim  his  money  back — a  proposition  for  which 
no  party  contends.  In  Anderson  y.  AUbatt  (2)  the  reversion  of  the 
wife  was  intended  to  be  settled  if  it  fell  into  possession  during  the 
coverture.  That  reversion  was  not  the  only  property  settled,  and 
the  Master  of  the  Bolls  did  not  hol4  the  income  of  the  other  funds 
affected* 

[The  Lord  Chakcellob  : — ^I  do  not  see  the  reason  for  that  dis- 
tinction, and  I  doubt  whether  the  Master  of  the  Bolls  intended  to 
make  it.] 

In  WHlougKby  v.  Middietan  (3)  the  property  came  into  possession 
during  coverture ;  here  nothing  did.  The  Appellants  say  that  the 
Plaintiff  is  taking  this  fund  out  of  the  settlement  We  say  it 
never  was  in  the  settlement^  the  case  being  like  that  of  a  will  not 
attested  by  three  witnesses,  which,  under  the  old  law,  did  not  put 
an  heir-at-law  to  his  election.  Except  in  cases  of  gifts  to  volun- 
teers^ the  doctrine  of  election  is  not  to  be  applied  unless  it  be 
clearly  shewn  that  the  parties  intended  the  agreement  to  be 
oonditionaL 

Mr.  Eekeicich,  for  the  trustees  of  the  fund. 

Hr.  Parle,  for  some  of  the  incumbranoero. 

(1)  Law  BepL  4  Eq.  ie2.         (2)  23  Bear.  457.  (3)  2  J.  &  H.  344. 
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L.  G.  Mr.  Marracic,  for  other  incumbrancers, 

and  L.  J  J. 

1872  Mr.  Chitty,  in  reply : — 

CaDBiKcm)N  I  rest  the  case  on  the  broad  principle  that  a  person  cannot  claim 
LxHi>iBAT.  both  under  a  deed  and  against  it  The  argument  that  if  there  is  a 
condition  the  father  could  claim  his  money  back,  is  not  sound.  That 
is  making  the  question  one  of  rescinding  a  contract,  not  of  election. 
The  analogy  to  a  will  not  attested  by  three  witnesses  is  unsound. 
The  case  is  more  like  that  of  a  will  under  the  old  law  expressly 
devising  after-purchased  estates,  and  such  a  will  put  the  heir  to 
his  election  :  Hance  v.  Truwhitt  (1). 

The  LOBD  Ghancellob  : — ^May  not  the  principle  of  election  be 
this,  tiiat  a  person  claiming  under  a  deed  shall  not  interfere  by 
title  paramount  to  prevent  another  part  of  the  deed  from  having 
effect  according  to  its  construction  ?  Can  you  apply  that  principle 
to  an  assignment  by  a  person  under  personal  disability,  and  known 
to  be  so? 


Dec.  18.    Lord  Selborne,  L.C. : — 

After  great  consideration  of  this  case  I  have  arrived  at  the  con- 
clusion that  it  resolves  itself  into  the  single  question  whether  the 
Plaintiff,  by  refusing  (as  is  her  right)  to  allowjthe  80,000  S.R.  to 
become  vested  in  the  trustees  of  the  deed  of  the  31st  of  March, 
1850,  for  the  purpose  of  the  settlement  thereby  made,  will  be 
withdrawing  a  part  of  the  consideration  for  and  in  respect  of  which 
the  Bank  of  Bengal  shares,  and  the  £6213  consols,  and  £4562 
reduced  stock  ought,  upon  the  true  construction  of  that  instm- 
ment,  to  be  deemed  to  be  thereby  settled. 

The  Divorce  Court  has  left  the  settlement  of  1850  to  its  legal 
and  equitable  operation  without  change ;  and  I  conceive  that  this 
must  now  be  the  same  (as  between  the  Appellants  and  the  Be- 
spondent)  as  if  the  husband  had  died  leaving  the  wife  sonrinng, 
and  as  if  the  children  were  the  Appellants. 

I  lay  aside,  as  not  directly  relevant  to  the  present  question,  the 
whole  of  that  large  class  of  cases  of  election  upon  wilb  as  to 

(1)  2J.&H.  21G. 


len 


.'£ .  23  Sep.  41*.  1'.^  4  I»r  .?.  i^  ^'n-  IfH- 
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^r{dc&  Laid  .EEiim  (in  Bashwood  r.  P^m  (1))  and  otiber  ttoOia-  UG. 
rfsaes  kave  aud  that  "^  a  clear  intentioQ  "  on  the  part  of  the  testator 
"mghe  diat  vUch  is  not  his  [mmert^  is  always  required."  If 
tzis  criteffion  vere  to  be  litefaDj  nndentood  and  applied  here^  it 
migiit  be  said  vilh  much  shew  of  reaaon  that  the  Appellants  most 
£ul,  bt  Bothi^  was  done  here  or  cxpnaaod  to  be  done  as  to  the 
><}j:«M  &&,  eccept  upon  the  footii^  of  the  tme  state  of  the 
Ftaintzf  a  thle,  wfaidi  both  her  father  and  her  hndsand  well  ander- 
Kcoi;  netfber  of  them  assumed  by  this  deed  to  deal  with  it  aa  if  it 
hid  been  his  own  propertr.  But  I  eonoeiTe  the  tme  role  lor  the 
o^daon  of  this  case  to  be  that  which  is  so  well  staled  by  Lord 
Beieaidg  m  Birmingham  t.  Khwam  (2):  ''The  geneial  rale  ii^ 
tbst  a  peuaMi  cannot  accept  and  reject  the  same  inatnnneai,  aad 
tu  ii  the  fcwndation  of  the  law  of  election,  on  ^lidi  Conrts  of 
LtsI^  particwIailT  haTe  gnxixided  a  Tariety  of  dednona  in  eaaea 
brtk  of  deeds  and  of  wiUa,  thoogh  pnncipally  in  esses  of  will% 
lecase  deeik  being  genenlly  matter  of  contnct,  'the  eontmet  is 
rrc  to  he  interpreted  otherwise  than  as  the  cansidemtion  which  is 
n^L'imeil  lequiicsL'^  TheapplieBtionof  thisnile  is  lUastratedasto 
csesof  ^ivlnntarTdeedsbylinnlJysT.  Jfachanrfi  (T)  tnd  AmitT 
x^  T.  MiaM  ^4) ;  as  to  cases  of  ccctraet  for  Tafamble  eonaidecstkm 
»tzaria  articles,  by  SmJ  r.SmrJ  U)  miA  Brmm  t.  ^fMRs  (f^ ; 
i=d  ai  to  ecntrasts  for  Tiloe  eocnplrireiy  exaccced  by  eonreynnee 
«2d  Mii^i  I  i\  by  Bijisjtd  r.  Hm^iStaiom  iTk.  CL^fwymd  t.  Flee^ 
rmi  iSX  Ciaas  t.  Gfeea  iC*.  Bmoom  r.  Cady  ilvv,  Mnsfry  t. 
Wari»11\  and  Whli^^jC:-/  t.  ILiH^Lm  \12k.  In  two  of  tiaose 
c»es — Green  r.  Grsas  mz.-!  Wulsm^^  T.l£ii£f^bn — iLe  L^^MOcfs 
iuzer  wna  a  parry  to  a;^  ane^^^dal  secz^ezheii.  and  povt  cf  the 
^i  tz<=i  Lfa.  Aaxber,  CMmymd  r^  Fleet- 
n  Lr  vnlixi.  aoc  becwtien  kasbnnd  a&d 
t:^  as  all,  mm  in  €c^5tsi.^3i  cf  masiiA  La  aZl  cf  ^uest  lae 
itajrr  whsL  ^**^^^^^  l*r  a  ihje  sK  hzta^  hr  iz^  c^iedL  therebr 
rrblrew  nsBt  c£  lie  ^s:Ki3si:i^:»  Ix*  -vzJm^  l^ 
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L.  G.  intended  to  be  made,  "was  held  obliged  to  give  up^  by  way  of  com- 
pensation, what  he  or  she  was  entitled  to  under  the  deeds,  or  tx 
converso  (as  in  Chettoynd  v.  Fleetwood  (1)  ),  was  held  bound,  if  taking 
the  benefit  of  the  deeds,  to  adopt  and  make  good  the  contract 
lii^sAT.  forming  the  consideration  for  those  benefits,  as  to  matters  by  which, 
without  such  election,  he  would  not  have  been  bound. 

What,  then,  are  the  considerations  for  the  settlement  of  the 
Bank  of  Bengal  shares,  and  the  £6213  consols,  and  £4562  re- 
duced stock,  expressed  on  the  face  of  the  deed  of  the  31st  of 
March,  1850  ?  Firsts  I  find  in  it  an  express  recital  "  that  upon  the 
treaty  for  the  marriage  it  was  agreed"  (which  I  take  to  mean 
agreed  between  the  Plaintiff's  father  and  her  husband),  that  as 
well  the  two  several  sums  of  £6213  consols  and  £4562  reduced 
stock  (which  had  been  then  actually  transferred  into  the  names  of 
the  trustees  of  the  deed),  as  also  all  the  interest  of  the  Plaintiff  or 
of  her  husband  in  her  right  under  the  settlement  of  the  17th 
of  August,  1824  (i.e.  her  interest  in  the  80,000  S.R)  "should 
be  settled  upon  the  trusts  and  in  the  manner  thereinafter  men- 
tioned." This  recital  cannot,  as  against  any  person  not  a  party  to 
it,  alter  the  consideration  or  the  true  character  of  the  deed,  or  supply 
the  want  of  other  evidence  of  a  binding  antenuptial  contract: 
Warden  v.  Jones  (2).  But  1  apprehend  it  is  good  evidence  as 
between  the  father  and  the  husband,  at  all  events,  of  the  terms  of 
and  the  considerations  for  their  agreement  inter  se.  The  deed 
then  recites  the  agreement  of  the  father  to  transfer  the  Bengal 
Bank  shares,  and  the  performance  of  that  agreement  by  actual 
transfer  of  those  shares  to  the  trustees  of  the  deed  ;  and  it  con- 
tains a  covenant  by  the  father  ''  in  consideration  of  the  premises, 
and  for  divers  other  good  causes  and  considerations  him  thereunto 
specially  moving,"  to  make  up  the  income  from  those  shares  to 
£400  per  annum.  Then  the  trusts  are  declared  as  to  the  £6213 
consols  and  £4562  reduced  stock  for  the  husband  for  life,  with 
remainder  to  the  wife  for  life ;  and  as  to  the  Bank  of  Bengal 
shares,  one  moiety  of  the  dividends  is  made  payable  to  the  hus- 
band for  life,  and  the  other  moiety  to  the  separate  use  of  the  wife 
for  life  without  power  of  anticipation,  with  remainder  (as  to  the 
whole)  to  the  survivor  of  the  husband  and  wife  for  life,  the  nlti- 
(1)  4  Bro.  P.  C.  435,  Ed.  1784.  (2)  2  De  G.  &  J.  76, 85. 
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-Qst  of  all  the  funds  being  for  the  children  of  the  marriage^        l<.0. 
9  well  as  the  husband)  are  Appellants  before  us.     Then 
the  part  of  the  deed  relative  to  the  80,000  8.R.,  which        ^^v^ 
s  to  be  an  immediate  assignment  by  the  PlaintiflT,  with  her  Codbwqtot 
is  privity,  and  an  a^ignmenty  ratification,   and  confir-     LiifD8i.T. 

by  the  husband  to  the  trastees  of  the  deed  of  all  the 
Ts  reversionary  interest  in  the  80,000  S.R.,  and  all  her 
d's  interest  thereiti  in  her  right  upon  the  same  trusts 
^re  declared  of  the  Bank  of  Bengal  shares,  this  assignment 
xpressed  to  be  made  "  in  pursuance  and  performance  of  the 
eiit  in  that  behalf  herein  stated  to  have  been  entered  into, 
consideration  of  the  premises."  Applying  to  the  words  of 
ed  the  ordinary  principles  of  construction,  I  cannot  but  say 
le  assignment  upon  these  trusts  of  the  wife's  reversionary 
t  in  the  80,000  S,H.  is  part  of  the  consideration  expressed  in 
»d  for  the  provisions  thereby  made  for  the  wife  on  the  part 
'  her  £ather  and  of  her  husband.  It  is  true  that  the  wife 
,  notwithstanding  the  form  of  the  deed,  was  not  and  could 
during  her  coverture  a  contracting  party,  and  that  she  was 
opped  by  any  of  the  recitals,  and  did  not  really  (and  could 
ring  her  eorerture)  assign  or  bind  her  reversionary  interest 
fond ;  and  it  is  also  true  that  the  insufficiency  of  the  deed 
Be  purposes  must  be  taken  to  have  been  known  and  under- 
both  by  the  father  and  by  the  husband,  who  were  the  real 
I  to  the  contract  But  in  these  circumstances  there  is 
g,  as  it  seems  to  me,  substantially  different  from  what  often 
in  ordinary  cases  of  election.  The  person  who  has  to  make 
^tion  IS  in  no  such  case  originally  bound.  If  the  contract, 
IS  it  is  for  the  benefit  of  that  person,  has  been  made  by  the 
;  to  it  from  whom  the  othet  considerations  proceeded  upon 
^tiog  of  the  interests  which  they  could  not  bind,  being  sub- 
to  trusts  for  the  benefit  of  those  parties  themselves,  or  of 
for  whose  benefit  they  contracted,  I  conceive  it  to.  be  the 
esult  of  the  principle  of  election  and  of  the  authorities 
illy,  that  no  such  person  can  claim  any  benefit  from  that 
ct,  when  Bid  juris^  except  upon  the  footing  of  adopting  and 
ng  it  as  far  as  it  does  not  already  bind  him,  and  that  all  equi- 
interests  which  such  person  takes  under  it  stand  in  equity  as 
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L.  C.  a  Becurity  for  his  adoption  and  performance  in  those  respects  of  the 

andL-JJ.  j^gj^^^ij^  between  the  actual  parties^  as  it  is  expressed  in  the 

^^^  deed.    If  in  the  present  case  the  Plaintiff  had  not  been  expressed 


OoDBiNGToai  ^  jyQ  made  a  party  to  the  deed ;  if  the  deed  between  the  father 
LnrnuT.  and  the  husband  had  been  expressed  to  be  that  they,  in  cousider- 
""^  ation  of  the  settlement  of  certain  property  by  each  of  them,  and 
of  the  wife's  reversionary  interest  in  this  outstanding  fund,  being 
also  subjected  to  the  same  trusts,  would  declare  trusts  of  the  pro- 
perty ^ttled  by  them  respectively  beneficial  in  part  to  the  wife; 
and  if  the  deed  had  then  contained  absolute  covenants  by  the 
fietther  and  the  husband  with  the  trustees  that  the  wife's  reversionaiy 
interest  in  the  outstanding  fund,  whenever  it  might  fall  into  pos- 
session, should  be  effectually  transferred  to  and  Tested  in  the 
trustees  upon  the  trusts  of  the  settlement,  I  should  have  been  of 
opinion  that  the  wife  surviving  her  husband  could  not  refuse  to 
perform  those  covenants  of  her  fetther  and  her  husband,  und  at  the 
same  time  receive  the  benefit  expressed  to  be  given  her  out  of  the 
property  brought  by  them,  or  by  either  of  them,  into  the  settlement 
For  this  conclusion,  if  authority  be  necessary,  the  case  already  men- 
tioned of  Chetwynd  v.  Fleehoood  (1),  cited  with  approval  by  Lord 
Bede9ddlemMo<>reY.BtUler(2)9eema  to  me  to  be  authority;  asalso 
Anderson  v.  Abbott  (3),  decided  by  the  present  Master  of  the  Bolk 
If  this  reasoning  is  correct,  I  do  not  think  that  the  actual  case 
before  us  is  distinguishable  in  principle  from  that  which  I  have 
put,  although  the  form  (and  in  some  respects  the  legal  effect)  of 
the  deed  is  different.  I  am  unable  also  to  distinguish  WUhwjhJby 
Y.]  MiddleUm  (4),  upon  any  grounds  satisfactory  to  my  own  mind, 
from  the  present  case.  The  facts  of  WHUmghby  v.  MiddJdcn  are 
imperfectly  stated  in  the  report.  I  have  therefore  referred  to  the 
record,  and  I  find  that  an  ante-nuptial  settlement  had  been  executed 
when  the  wife  (afterwards  Lady  Middleton)  was  an  infant,  to  whidi 
her  husband  and  her  husband's  father,  as  well  as  herself,  were 
parties.  The  husband  and  his  father  both  covenanted  to  charge 
certain  family  estates  in  the  wife's  favour  with  rent-charges 
amounting  together  to  £4000,  of  which  £1000  was  to  be  a  charge 
during  the  father's  life  on  the  father's  interest  in  those  estates; 

(1)  4  Bro.  P.  0.  435,  Ed.  1784.  (3)  23  Beav.  457. 

(2)  2  Soh.  &  Let  266.  (4)  2  J.  &  H.  344. 
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and  this  coyenant  on  their  part  was  duly  performed  upon  a  snbse-  L  0.^ 
qaent  re-settlement  of  the  family  estates*  The  intended  wife  was, 
at  the  date  of  the  deed,  absolately  entitled,  under  a  contempo- 
raneous appointment  in  her  farour  by  her  mother,  to  certain  sped-  Codrwotow 
fied  trust  funds  in  rerersion  expectant  upon  her  mother's  death;  LntssAT. 
and  as  to  these  rerersionary  trust  funds,  and  also  as  to  all  other 
personal  estate  to  which  the  wife  might  become  entitled  during 
the  coverture,  it  was  expressed  to  be  covenanted  and  agreed  by  ih^ 
husband  and  the  wife  that  they  should  be  settled  on  trusts  for  the 
benefit  of  the  wife,  the  husband,  and  the  children,  under  which 
trasts  the  wife  was  to  take  the  first  life  interest  for  her  separate 
use  without  power  of  anticipation.  On  the  death  of  the  ?dfe's 
mother  during  the  corerture  the  specified  trust  funds  became 
Tested  in  the  wife  in  possession,  though  they  had  not  been  trans- 
ferred to  the  trustees  of  the  antenuptial  settlement  before  the  bill 
was  filed,  and  at  the  same  time,  and  by  the  same  erent^  the  wife 
became  also  entitled  to  certain  valuable  legacies  for  her  separate 
use  without  restraint  on  anticipation  under  her  mother's  wilL  It 
was  decided  by  Yice-Chancellor  Wood  that,  although  she  was  at 
liberty  to  refuse  to  [bring  those  legacies  into  the  settlement^  she 
must  in  that  case  give  up  (so  far  as  might  be  necessary  for  com- 
pensation) her  life  interest  in  the  specified  fund,  which  her  husband 
bad  then  power  to  reduce  into  possession,  and  which  was  therefore 
effectually  bound  by  the  deed«  The  only  material  difference  which 
I  am  able  to  see  between  that  case  and  the  present  (and  it  did 
appear  to  me  during  the  argument  to  be  a  difference  of  some 
moment)  is,  that  the  wife  there^  while  she  was  an  infant,  entered 
into  a  contract  voidable  on  her  part,  but  not  absolutely  void.  I 
cannot,  howevei^  perceive  that  this  distinction  exercised  any  in- 
fluence over  the  Yice-Chancellor's  decision,  which  proceeded  upon 
broader  grounds^  applicable,  in  my  judgment,  to  the  present  casetp 
My  conclusion  is  that  the  decree  of  the  Master  of  the  Bolls 
ought  to  be  so  far  varied  as  to  declare  the  Plaintiff  entitled  to  the 
transfer  of  the  80,000  S.B.  which  she  asks  by  the  bill,  upon  the 
footing  of  her  being  bound  to  elect  between  that  sum  and  the 
benefits  given  to  her  by  the  deed  of  the  31st  of  March,  1850, 
and  now  electing  (as  I  assume  she  does  elect)  to  take  against  that 
deed. 
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1872  ^  copcur  with  the  Lord  Chancellor's  judgment  in  this  case. 

"^^^  During  the  argument  I  had  a  strong  impression  that  the  pro- 

V.  perty  brought  into  settlement  by  the  wife's  father  could  be  con- 
sidered as  a  separate  and  distinct  act  of  his,  viz.,  that  he  was  giring 
on  the  marriage  a  distinct  and  additional  dowry  to  his  daughter, 
and  that  it  would  be  against  the  common-sense  view  of  the  trans- 
action to  imply  that  he  meant  to  make  his  gift  to  her,  her  husband, 
and  children,  dependent  or  conditional  on  her  ratifying,  if  and 
when  discovert,  the  disposition  expressed  to  be  made  of  her  own 
fortune,  if  events  should  require  such  ratification.  But  I  am  unable 
to  find  any  legal  propositions  the  soundness  of  which  I  am  satis- 
fied of,  in  which  I  can  express  grounds  for  that  impression. 

In  marriage  contracts  and  marriage  settlements,  not  only  the 
husband  and  wife  are  parties,  but  their  respective  parents  or  pe^ 
sons  in  loco  parentis  are  equally  parties  contributing  to  and  pro- 
viding that  which  is  considered  to  be  a  proper  provision,  not  only 
for  the  husband  and  wife,  but  for  the  issue  of  the  marriage.  Eacli 
person  bringing  anything  into  settlement  is  not  only  giving  that, 
but  contributing  part  of  the  consideration  for  everythiDg  else 
brought  into  settlement,  and  purchasing  it  for  and  on  behalf  of 
each  of  the  objects  of  the  settlement.  It  is  impossible  to  say  that 
the  wife's  father  could  not  have  meant  to  purchase  benefits  for  the 
husband,  who  becomes  his  son-in-law,  and  who  may  become  the 
father  of  his  grandchildren,  or  to  purchase  benefits  for  those  grand- 
children. In  fact,  the  main  object  of  all  settlements  is  to  provide 
for  the  issue,  so  that  they  may  not  be  altogether  exposed  to  the 
consequences  of  their  parents'  possible  improvidence  or  caprice. 

It  seems  to  me,  therefore,  that  the  only  safe  rule  to  guide  the 
Court  in  dealing  with  marriage  settlements  is  to  consider  ererr- 
thing  that  is  brought  or  expressed  to  be  brought  into  settlement 
by  anybody  from  any  source  as  one  aggregate  trust  fund.  &? 
considering  it,  it  seems  to  me  very  easy  and  very  right  to  read  all 
the  trusts  thus :  Out  of  the  aggregate  property  settled,  A.  is  to  have 
so  much  and  no  more,  B.  is  to  have  so  much  and  no  more,  the  issne 
are  to  have  such  interests  and  no  more  or  other.  Then,  if  by  paw- 
mount  title  A.  or  B.  or  any]of  the  issue  takes  out  of  the  aggregate 
something  other  than  the  share  or  interest  expressed  to  be  given, 
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he  or  she  must  take  that  in  full  satisfaction  of  the  expressed  share        L.  c. 

or  interest    This  would  seem  to  me  to  give  a  very  simple  role  to 

which  eyery  one  of  the  cases  can  be  referred  (except  Campbdl       ^^>r^ 

T.  IngUby  (1),  which  I  more  than  doubt  the  propriety  of),  and  Co»m^^«tox 

which  is  sufficient  for  the  solution  of  the*  problem  in  this  case.     Lismat. 

And  it  is  really  not  adding  anything  to  say  *'  and  no  more.**    And 

it  is  far  safer  to  adopt  without  qualification  the  rule  that  a  person 

cannot  claim  under  and  against  the  same  instrument  than  in  a 

particular  case  to  divide  the  instrument  into  parts,  and  to  find  that 

in  I^;al  construction  the  one  part  is  not  made  clearly  dependent 

on  the  other  part  or  parts. 

Sm  6.  Meixibh,  L.J.,  concurred. 


It  was  then  stated  on  behalf  of  the  Plaintiff  that  she  desired 
time  to  consider  whether  she  should  elect  to  take  against  the 
settlement  The  case  stood  oyer  for  that  purpose,  and  was  men- 
tioned again  on  the  15th  of  January,  the  14th  of  March,  and  the 
5th  of  May,  1873 ;  and,  the  Plaintiff  haying  elected  to  take  against 
the  settlement^  a  discussion  took  place  as  to  the  time  from  which  the 
income  received  by  the  Plaintiff  under  the  settlement  should  be 
accounted  for,  she  contending  that  the  account  ought  to  go  back 
only  to  the  time  when  the  80,000  rupees  fell  into  possession,  and 
the  Appellants  contending  that  if  she  was  not  bound  to  account 
for  everything  she  had  received  under  the  settlement,  she  must  at 
all  events  account  for  everything  received  under  it  since  the  dis- 
solntion. 

Theib  Lordships  held  that  the  Plaintiff  must  account  for  the 
income  received  under  the  settlement  from  the  date  of  the  order 
fttn  for  dissolution  of  the  mabiage. 


The  substance  of  the  material  part  of  the  order  was  as  follows : — 
May  5.    The  PUdntiff  waiving  all  questions  as  to  the  form  of  the  suit,  aud 


(1)  21  Bcav.  667;  1  De  G.  &  J.  393. 

vou  vm.  3  E 
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CODRINOTON 
LniDSAT. 


submitting  that  the  question  as  to  election  sboald  be  determioed  in  this  suit,  let 
the  decree  be  varied,  and  as  varied  be  as  follows : — 

Declare  that  the  Plaintiff,  in  reference  to  her  claim  to  the  funds  representing 
the  sum  of  80,000  sicca  rupees,  was,  on  17  November,  1864,  the  date  of  the 
order  nisi,  and  still  is,  bound  to  elect  whether  she  will  take  under  or  again^  tk 
settlement  of  31  March,  1850. 

Declare  that  the  Plaintiff  is  entitled  to  the  funds  representing  the  80,000  sicca 
rupees,  subject  to  her  making  good  thereout,  and  in  priority  to  the  incombncoes 
hereinafter  mentioned,  for  the  benefit  of  the  persons  interested  under  the  trusts  o:' 
the  said  indenture,  the  income  of  the  funds  remainiag  subject  to  the  said  trcsU 
of  the  said  indenture,  received  by  her,  or  by  her  order,  or  for  her  use  since  the  »td 
17th  November,  1864 ;  and  subject  also  to  the  incumbrances  created  bj  her  aa 
the  said  80,000  sicca  rupees,  or  on  the  funds  representing  the  same. 

Directions  as  to  payment  of  costs  and  return  of  deposit. 

Adjourn  further  consideration  and  subsequent  costs. 

Liberty  to  apply. 


Solicitors:  Messrs.  Guscotte,  Wadham,  &  Daw;  Tdi.H.P.Biri; 
Messrs.  Freshfield;  Messrs.  Farke  &  PoUock^ 
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Ii»r»  BISHOP.  ,_ 

1873 


Bauknt^U^ — Injundion — Liquidation  hy  Arrangement — Konrpaymeni  of  Cam'     jfo^  2I 
position  hy  Debtor — Bankruptcy  Act,  1869,  s.  125.  — 

WbexB  a  creditor  objects  to  be  bound  by  an  anangement  witb  creditors 
on  grounde  personal  to  himself  and  not  applicable  to  the  rest  of  the  creditors 
he  will  not  be  restrained  by  the  Court  of  Bankraptcy  from  trying  the  qnes- 
tioa  in  an  action  at  law. 

A  creditor  refused  to  be  bound  by  a  resolution  for  a  compodtion  registered 
under  the  125th  section  of  the  Bankruptcy  Act,  1869,  on  the  ground  that 
his  name  was  not  duly  inserted  in  the  debtor's  statemoit  oi  debts,  and  that 
the  compositidh  had  not  been  tendered  to  him  within  the  prescribed  time : — 

Hdd,  that  he  ought  not  to  be  restrained  from  suing  the  debtor  at  law. 

IHIS  was  an  appeal  from  an  order  of  Mr.  B^istrar  BazKU, 
sitting  as  Chief  Jndge,  whereby  he  lestrained  the  Pa^er  Staining 
Company f  LimOedj  from  proceeding  wifli  an  aetion  against  BiaJufp, 
a  liquidating  debtor. 

On  the  20th  of  December,  1870,  Bishop  presented  a  petition  for 
liquidation  by  arrangement,  and  on  the  I2th  of  January,  1871,  a 
resolution  was  passed  by  the  requisite  majority  of  creditors^  which 
was  sabseqnently  confirmed,  and  was  registered  on  the  30th  of 
January,  to  the  effect  that  a  composition  of  2s.  6(2.  in  the  £1,  paid 
in  cash  within  one  month  after  the  registration  of  the  resolntion, 
shonid  be  accepted  in  foil  satisfaustion  of  their  debts. 

The  Paper  Siaining  Company  were  creditors  of  Bitihop,  but  their 
name  was  not  inserted  in  the  list  of  creditors.  Bishop  stated  in 
his  affidarit  that  he  had  always  considered  he  was  dealing 
with  Mr.  Inccody  the  manager  of  the  company,  whose  name  and 
addresB,  with  the  amoont  due  to  him  or  to  the  company  whom  he 
represented,  were  duly  inserted  in  the  statement  It  also  appeared 
that  the  proper  notices  had  reached  the  company,  and  had  been 
acted  on  by  them,  they  having  been  adyised  not  to  offer  any 
objection  to  the  composition  arrangement.  The  composition  had 
not  been  tendered  to  the  company  or  the  manager,  but  the  debtor, 
in  explanation  of  this,  referred  to  correspondence  and  n^otiations 
wi&  the  company,  which  he  relied  on  as  dispensing  with  any 

3  £2  1 


596  CHANCEBY  APPEALS.  [L.R 

L.  G.       tender.    He  also  relied  upon  a  distinct  transaction  as  a  ground  for 
and  L.  J.M.  ^  g^t^ff  against  or  a  relinquishment  of  the  debt. 

1S73 

^^^rie         Mr.  De  Oex,  Q.C.,  and  Mr.  FitUay  Knight^  in  support  of  the 

Staotio    appeal,  referred  to  In  re  Hatlon  (1),  Edwards  v.  Coombe  (2),  Festard 

CoMPANT.    y.  MufffUer  (3),  and  Sazard  v.  Mare  (4),  as  establishing  that  where 

BiOTOP      *^®  creditor's  objection  to  the  validity  of  the  resolution  for  composi- 

tion  proceeded  on  grounds  personal  to  himself,  and  not  common  to 

the  other  creditors,  he  ought  not  to  be  deprived  of  the  right  of 
trying  the  question  in  the  ordinary  way. 

Mr.  Bagley,  for  the  debtor,  contended  that  there  was  no  groond 
for  the  application.  The  debtor  did  not  know  that  the  company 
were  his  creditors.  He  had  always  dealt  with  the  manager.  It 
was  not  necessary  to  tender  the  composition,  provided  the  debtor 
was  ready  and  willing  to  pay  it :  Ex  parte  Heminffway  (5). 

LoBD  Selbobke,  L.O. : — 

The  cases  referred  to  shew  that  this  action  ought  to  proceed 
As  it  is  to  proceed,  it  is  better  to  give  no  opinion  upon  the  qnestion 
at  issue  between  the  parties. 

Sib  Q.  Mellibh,  L  J.  l — 

The  other  creditors  have  nothing  to  do  with  the  question  to  be 
tried  in  the  action,  which  is  simply  between  tiie  debtor  and  a 
particular  creditor.  The  order  appealed  from  must  therefore  be 
discharged. 

Solicitors :  Messrs.  Hurford  &  Taylor  ;  Messrs.  BouUon  <t  Sons. 

(1)  Law  Rep.  7  Ch.  723.  (3)  18  C.  B,  (N.a)  286. 

(2)  Ibid.  7  0.  P.  619.  (4)  6  H.  &  N.  434. 

(6)  Law  Rep.  7  Ch.  724^  n. 
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8HABPE  r.  SAN  PAULO  RAILWAY  COMPANY.  L.JJ. 

[1872    S.    248.]  !S 

Jpra  19. 81, 
Qmiraet  wmder  Seol^Verlal  PrvmMet— ^rroneow  StaiemetU-^CerifficaU  wn-       22, 28. 
dunve — Arl>iiraiiof^-~JurMieii(m — Bighi  ofen€  Cutui  que  7\rud  to  me —         ""^ 
AUegatiomM  if  Frauds 

Hie  engineer  of  a  railway  oompany  prepared  a  spedfication  oT  the  works 
on  a  propoaed  rulway,  and  certain  contntdon  fixed  prioes  to  the  seTeral 
itema  in  the  specification,  and  ofievad  to  oonstnicl  the  imilway  for  the  sum 
total  of  the  prioes  affixed  to  the  items.  A  contiact  nnder  sesl  was  theieapon 
made  between  the  contnctorB  and  the  company,  by  which  the  contractors 
t^reed  to  oonstmct  and  deliver  the  milway  completed  by  a  certain  day  at  a 
som  etfiial  to  the  sum  total  above  mentioned.  If  the  oantraotors  fiiQed  to 
pnoosed  with  the  works  the  company  might  take  poseossion  and  proceed  with 
them ;  in  which  esse  a  valnation  shonld  be  made  by  the  engineer  or,  if  «ther 
party  required  it,  by  arbitration.  The  contract  contained  provisions  making 
the  certificate  of  the  engineej^conclnsiye  between  the  parties ;  and  it  was  pio- 
Tided  that  all  accounts  rela&ig  to  the  contract  should  be  submitted  to  and 
settled  by  the  engineer,  and  that  his  certificate  for  the  ultimate  balance 
should  be  final  and  conclusive ;  it  was  further  {oovided  that  all  questions, 
except  such  as  were  to  be  determined  by  the  engineer,  were  to  be  leferred  to 
arbitration. 

The  railway  was  completed  and  tiie  engineer  gave  his  final  certificate  as  to 
the  balance  due  to  the  contractor. 

The  contractors  had  assigned  their  interest  in  the  contract  to  trustees  on 
trust  for  their  creditors  and  for  themselves,  in  certain  proportions. 

The  contraotois  filed  a  bill  against  the  company,  nuddng  claims  on  several 
gnmndfl^  and  praying  an  account  and  payment:— 

Edd,  that  the  contractors  could  not,  on  mere  yerbal  promises  by  the 
engineer,  maintain  against  the  company  a  claim  to  be  paid  sums  beyond  the 
sums  specified  in  the  contract  under  seal : 

AU,  that,  although  the  amount  of  the  works  to  be  executed  might  have 
been  under-stated  in  the  engineer's  specification,  the  contraotorB  could  not 
nnder  the  circumstances  maintain  any  claim  against  the  oompanjr  on  that 
ground : 

AU^  that,  in  the  absence  of  fraud  on  the  part  of  tiie  engineer,  and  where 
his  certificate  has  been  made  a  condition  precedent  to  payment,  his  certificate 
must  be  conclusive  between  the  parties : 

Bdd^  that  one  of  several  ceduis  que  trust  could  not,  on  an  allegation  that 
the  trustees  refused  to  take  proceedings,  maintain  a  suit  against  a  debtor  to 
4he  Inuit  csUte. 

Where  a  contract  has  provided  that  the  certificate  of  the  engineer  or  of  an 
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L.  JJ.  arbitrator,  shall  be  a  condition  precedent  to  payment,  the  Court  does  not 

obtain  jurisdiction  because  of  the  power  to  refer  to  arbitration. 

Per  Lord  BomtUy,  M.R. : — ^Mere  allegations  of  fraud  without  facts  fro3 


Shabfb  which  fraud  will  bo  inferred  are  not  sufficient  to  avoid  a  demurrer, 

V, 

Un  Paulo 
Bailwat  Co, 


J:  Order  of  the  Master  of  the  Rolls  affirmed. 

San  Paulo 


The  biU  in  this  suit  was  filed  by  P.  W.  Sharpe  and  W.  J.  Sharpe, 
contractors,  against  the  San  Patilo  Railway  Company^  J.  Brunlees, 
the  engineer  of  the  company,  G.  A,  HiUier,  the  secretary,  and  the 
Baron  de  Maua  and  Lewis  Howard^  trustees  of  a  deed  of  assign- 
ment, and  stated  as  follows : — 

That  by  a  decree  of  the  Emperor  of  Brazil,  certain  persons, 
including  James  Brunlees  and  the  Baron  de  Maua,vtere  authorized 
to  form  a  company,  which  was  to  make  a  railway  in  Brazil,  an<l 
interest  was  guaranteed  by  the  government  of  Brazil  and  the 
province  of  San  Paulo  at  the  rate  of  7  per  cent,  on  such  a  siim, 
not  exceeding  £2,000,000,  as  should  be  expended  in  the  con- 
struction of  the  railway ;  it  was  also  provided  that  if  the  compauy 
should  require  a  larger  capital  than  £2,000,000,  they  might  obtain 
it  at  their  own  risk  and  on  their  own  guarantee.  That  it  was  a 
material  object  with  the  promoters  of  the  railway,  and  with  Jam-j 
Brunlees^  the  engineer,  that  the  company  should  not  be  required 
to  raise  a  larger  capital  than  the  £2,000,000.  That  under  these 
circumstances  Brunlees,  on  behaK  of  the  promoters,  prepared  a 
detailed  statement  of  the  nature  and  quantities  of  the  variou.^ 
works  to  be  executed,  and  the  materials  to  be  provided,  and  sub- 
mitted the  same  to  Messrs.  Sharpe  dt  Sons,  contractors,  assuring 
them  that  it  had  been  prepared  with  great  care,  and  might  be 
relied  upon  as  entirely  accurate.  That  Sharpe  <j&  Sons  accordingly 
made  a  tender  to  the  promoters,  offering  to  form  and  complete  the 
line  of  railway,  and  fixing  prices  to  the  different  items  of  the 
statement,  which  made  the  sum  total  amount  to  £1,850,000.  That 
after  some  difficulties  the  company  was  formed,  and  was  an  English 
company,  and  that  the  concession  was  transferred  to  the  compiny. 
That  Sharpe  &  Sons,  acting  in  the  belief  of  the  accuracy  of  the 
statement  of  Brunlees,  on  the  8th  of  February,  1860,  altered  iBto 
a  contract  with  the  company,  which  was  signed  by  Sharpe  A  Son$^ 
and  was  imder  the  seal  of  the  company.  .  The  contract  contained  a 
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recital  (amongrt  others)  that  Bnuden  had  made  ^  fro  forma  com-       L.  JJ. 
paiatife  tabular  statement  of  the  oost  of  the  several  propoaed       1873 
seedoDS  of  the  railway,  d  vhidi  an  abstract  copy  was  given  in  the      SaAsn 
second  achednle  to  the  ooDtract    The  contract  contained  many    g^p^|,i^ 
articksy  amongst  which  were —  j  Raowat  Oo. 

'&  Every  certificate  in  writing  of  the  company's  engineer-in- 
chief  given  imder  his  hand  for  any  of  the  purposes  (tf  the  contract, 
shall  be  binding  and  condosiTe  cm  the  oompaoiy  and  on  the  con- 
tneton,  tiieir  heirs,  exeentois,  and  administrators  respectively,  . 
and  shall  be  final,  except  where  otherwise  provided  by  these  pre« 
sente,  and  saye  only  that  the  company's  ei^;ineer-inH2hief,  by  any 
sabseqnent  certificate  given  for  the  pnrposes  of  this  contract,  may 
make  any  rectification  which  he  thinks  necessary  and  proper  of  all 
or  any  of  his  pnor  certificates. 

Sect  22  provided  that  the  ccmtractors  would  execote  the  whole 
of  the  raflway  and  works,  with  all  requisite  stations,  eheds,  build- 
ings, approadies,  bridges,  aqnedoots,  Ac.,  and  the  railway  should 
be  oonstmofted  on  the  model  of  good  European  lines. 

*  25.  The  eontractors  will  execute  and  provide  not  only  all  the 
«!»ks  and  materials  mentioned  in  the  specification  comprised  in 
the  first  aohedule  to  these  presents,  but  also  such  other  works  and 
mslmals  as  in  the  judgment  of  the  company's  engmeer-inHdiief 
are  neoesnrily  or  reasonably  imj^ed  in  and  by  or  inferred  fitom 
thftt  speeifieation,  and  the  plans  and  sections  of  the  railway  and 
iratks,  it  being  the  true  intent  and  meaning  of  this  contraet  that 
the  woiks  and  matmab  to  be  executed  and  provided  respectively 
by  the  eontractors  under  this  contract  shall  comprise  all  works, 
bmldingB,  materials,  operations,  and  things  whatsoever  proper  and 
soffickni  in  the  judgment  of  the  ccxapany's  engineer-in-chief  for 
the  perfect  execution  and  completion  of  the  railway,  and  all  the 
woiks  and  conveniences  thereof  and  connected  therewith,  and  the 
maintenances  of  every  section  of  the  railway  for  twelve  calendar 
months  after  the  completion  and  delivery  to  the  company  of  each 
sudi  section.** 

''26.  The  contractors  w91  proTide  at  an  expwditure  not  ex- 
<»eding  £00,000,  exclusive  of  the  cost  of  land,  all  such  stations, 
warehouses,  and  station  plant  and  furniture  of  every  kind,  fixed 
and  moveable,  as  the  company's  engineer-in-chief  requires."^ 
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L.  jj.  By  sect.  28  the  contractors  were  to  provide  rolling  stock. 

1873  Sect.  59  provided  that  the  company  were  to  pay  the  contractors 

Shabpe      ^or  the  complete  fulfilment  of  their  part  of  this  contract,  whetli^r 

P    10   ^*^  ^^  without  any  modification,  the  sum  of  £1,745,000,  by  sucli 

RAttWATCo.  monthly  instalments  as  the  engineer  should  from  time  to  time 

certify  to  be  payable,  and  by  such  other  payments  as  the  engineer 

should  certify  to  be  payable. 

^  60.  The  company  should  not,  under  any  circumstances  or  on 
any  account,  be  liable  to  pay  to  the  contractors  a  greater  sum  than 
£1,745,000." 

Provisions  were  then  made  for  monthly  payments  to  the  con- 
tractors of  sums  certified  by  the  engineer  to  be  due. 

"  66.  The  amounts  to  be  certified  in  the  monthly  surveys  and 
valuations  shall,  as  regards  every  section  of  the  railway,  be  regu- 
lated by  the  prices  of  the  second  schedule ;  or  where  no  value  or 
price  is  mentioned  in  the  second  schedule,  sball  be  such  value  or 
price  as  the  engineer  shall  think  reasonable ;  but  it  is  the  intention 
of  this  contract  that  the  estimate  and  prices  of  the  second  schedule 
are  to  be  taken  only  as  a  temporary  basis  for,  and  guide  to,  the 
resident  engineer  in  making  monthly  surveys  and  valuations,  and 
giving  the  monthly  certificates,  and  not  for  any  other  purpose  what- 
soever; and  although  such  estimate  may  be  exceeded,  the  contrac- 
tors shall  not  be  entitled  to  make  any  claim  for  any  extra  work." 

"71.  When  any  section  of  the  railway  has  been  completed  by 
the  contractors  to  the  satisfaction  of  the  company's  engineer-in- 
chief,  and  duly  delivered  over  to  the  company,  and  has  been  main- 
tained by  the  contractors  to  the  satisfaction  of  tiie  company's 
engineer-in-chief  for  twelve  calendar  months  after  the  delivery 
over  of  the  same  to  the  company,  the  company's  engineer-in-chief 
shall  give  to  the  contractors  a  certificate  of  final  completion  of 
that  section,  and  shall  then  revise  and  settle  the  monthly  certi- 
ficates so  far  as  they  relate  to  that  section,  taking  into  aoconnt  all 
payments  theretofore  made  to  the  contractors  in  respect  of  that 
section,  and  shall  certify  the  total  amount  payable  on  account  of 
that  section  of  the  railway,  which  amount  shall  be  as  nearly  as 
in  the  judgment  of  the  company's  engineer-in-chief  is  eqnitiible 
the  amount  of  tlie  cost  thereof  according  to  the  schedule  of  prices 
for  that  section." 
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Prorinons  wexe  made  for  takiog  possesaioii  of  the  works  if  tbe       L.  JJ. 
coatBMtois  Cftiled  to  proceed  with  them,  and  to  maintain  them  for        1875 
the  tweire  sMmths;  and  it  was  provided  that  if  the  company  so     Swi^ 
proeeeded  niA  the  works,  a  yalnation  of  the  contractors'  plant   g^  i^ajsej^ 
taken  possession  of  by  the  company  should  be  made  either  by  the  Baxlwat  Oo. 
company^a  eogiiieer*in-chief,  or,  if  the  company  or  the  contractors 
so  required,  by  arbitration,  and  the  company  should  giye  to  the  con- 
trKton  credit  fiir  the  Yalne  thereof,  as  certified  by  the  con^ttny's 
engineeMii-chie^  or  awarded,  and  should  debit  the  contractors 
nith  the  amount  of  all  sums  actually  paid  to  them  under  this  con- 
tact* and  with  all  the  payments,  costs,  damages,  and  expenses 
incaned  by  the  coropauy  in  and  about  the  completion  and  main- 
tenaiifie  by  tbe  company  of  the  railway  and  works,  and  the  fulfil* 
ment  in  all  lespects  of  the  contractors'  part  of  this  contract ;  and 
the  oompaBy 's  engineers-chief  should,  after  the  completion  of  the 
railway  and  works^  and  the  maintenance  thereof  for  twelTe  calendar 
Bontha  aftitf  the  completion  thereof,  certify  whether,  on  the 
halaaro  of  the  aooounts  under  the  contract  between  the  con- 
traeUMB  aiid  the  company,  there  was  any  and  what  sum  due  from 
eithor  party  to  the  other,  or  the  question  as  to  such  balance 
should,  if  the  company  or  the  contractors  should  so  requiie,  be 
determined  by  arbitration,  and  the  company,  or  as  the  case  might 
be^  the  eontiactor%  should  pay  on  demand  to  the  otlier  party  the 
amount  of  the  balance  so  certified  or  awaftrded  to  be  payable. 

There  were  many  clauses  providing  for  the  payment  of  money 
on  the  certificate  of  the  company's  engineer.  And  it  was  pro- 
nded  as  followa : — 

89.  '"All  tbe  accounts  relating  to  this  contract  between  the 
eompaay  and  the  contracUvs  shall  be  submitted  to  and  adjusted 
and  settled  by  the  company's  eugineer-in-chie^  aud  his  certificate 
Son  the  ultimate  balance  of  the  accounts  shall  be  final  and  con- 
clusiTe  on  both  parties,  without  any  appeaL" 

By  sect  95  all  questions  between  the  company  and  the  con- 
tiactoo,  «scept  only  such  questions  as  were  to  be  determined  by 
the  eoi^Niny's  engineer,  were  to  be  referred  io  arbitration  as 
therein  provided* 

The  contract  contained  many  pcovisions  as  to  the  valuations  and 
the  payments  to  be  made  thereon.    The  second  schedule  to  the 
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L,  W.       contract  eontaiiiod    a   detailed    statement    of  the   quantities  of 
'  J  873        materials  and  works,  and  of  the  prices  thereof,  making  the  total 
sl^E     £1,745,000. 
^  Id  1862  a  supplemental  contract  was  made,  by  which  the  time 

KailwayCo.  was  extender],  and  the  contractors  acknowledged  that  they  had 
then  no  claim  for  extra  additional  works.  On  the  8th  of  April, 
1864,  a  second  supplemental  contract  was  made,  by  which,  after 
reciting  that  the  contractors  had  claimed  £98,000  for  extra  works, 
and  altered  and  additional  works,  and  that  the  company  denied 
their  liability,  and  alleged  that  all  was  to  be  covered  by  the  con- 
tract sum  of  £1,745,000,  and  that  this  supplemental  contract  wa> 
by  way  of  final  settlement  of  all  dijHerences  between  them;  the 
company,  amongst  other  things,  agreed  to  pay  £30,000  in  full 
discharge  of  all  past,  present,  and  future  claims  by  the  contractors 
against  the  company  for  all  works,  matters,  and  things  in  con- 
nection with  the  railway,  for  which  but  for  the'now  stating  con- 
tract the  contractors  might  claim  to  be  paid,  on  the  ground  of  their 
being  extra,  or  altered,  or  additional  works ;  and  on  these  terms  the 
contractors  agreed  to  complete  the  whole  railway  on  or  before  the 
1st  of  January,  1868.  It  was  further  agreed  that  if  the  railway  was 
completed  before  the  1st  of  July,  1866,  the  contractors  should 
receive  a  graduated  bonus. 

The  hill  further  alleged  that  when  the  railway  was  partially 
completed  it  became  obvious  that  the  proposed  mode  of  conveying 
the  traffic  up  and  down  a  mountain  called  the  Serra  was  wholly 
inadequate.  That  Brurdees  prepared  new  plans  and  requested  the 
contractors  to  construct  the  railway  according  to  these  plans ;  and 
when  the  contractors  objected  that  the  execution  of  these  new 
plans  would  occasion  the  execution  of  earthworks  greatly  in  excess 
of  the  quantities  specified,  Brunlees,  as  engineer  and  agent  for  the 
company,  assured  the  contractors  that  he  would,  as  engineer,  be  able 
to  effect  considerable  savings  in  other  parts  of  the  railway,  and  pro- 
mised and  agreed  to  do  so ;  on  the  faith  of  which  the  contractors  con- 
structed the  inclines  on  the  Serra  in  accordance  with  the  new  plans. 
That  during  the  progress  of  the  works  it  became  apparent  that 
the  actual  quantities  of  earthwork  being  done  by  the  contractors 
were  greatly  in  excess  of  the  quantities  specified  in  the  schedule. 
That  the  contractors  objected  and  protested,  and  that  Brwdees,  as 
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eogmeer  And  agent  of  the  companr,  agreed  Hist  if  it  should  prore       L.  JJ.  ^ 

thAt  the  total  quantity  of  earthwork  was  in  excess  the  contractors        1S73 

ibooid  he  compensated  by  savings  in  sidings,  stations,  and  other      soMm 

dings  which  Brunlees  promised  to  make.    That  the  company         ^ 

Secuae  bound  by  the  promises  and  agreements  of  BrwdeeBy  and  IUilwat  Ca 

ibe  eootractois  continued  to  work  on  the  raflway  in  reliance  on 

dKse  piomises  and  agreements.    That  BrunUe9  dkl  make  some 

Altenlianfli,  bat  the  sayings  effected  thereby  were  not  sufficient. 

That  the  oontractors  had  execoted  yarious  extra  works,  in  value 

£ar  exeeedin^  tihe  £30,000,  on  the  £uth  of  the  promises  and  agree- 

aenti  of  BrvBleet.    That  the  railway  was,  on  the  1st  of  October, 

18Mt,  eompleted  and  handed  over  to  and  accepted  by  the  com- 

pocy.    That  during  the  construction  of  the  railway  considerable 

sums  of  money  weie  due  from  the  company  to  the  oontractors,  and 

they  wece  in  want  of  money.    That  the  Baron  de  Maua  advanced 

them  large  sams  of  money,  and  on  the  1st  ci  October,  1866, 

entered  upon  the  maintenance  of  the  raflway,  and  spent  laige  sums 

thereon.    Tbmi  Ae  company  refused  to  pay  to  the  Baron  de  Mama 

sioDey  dme  tj  them  to  the  contractors,  and  thereupon,  on  the  1st 

of  Almost,  1867,  the  Baron  de  Mama  gave  notice  that  he  would 

=iot  expend  any  money  ^in  the  maintenance  of  the  railway,  and 

handed  over  to  the  company  part  of  the  contraeton'  plant,  which 

SIS  then  vmfaied  by  one  Mr.  Fool    lliat  on  the  reoopt  of  such 

nodee  the  company  seised  the  remaining  plant  of  tile  contiactore 

ttd  applied  it  to  thdr  own  use.    That  the  value  of  the  plant  so 

»aed  was  £30,079. 

The  bin  then  stated  varioos  steps  in  litigation  between  the 
Baron  de  Mama  and  the  company,  and  other  proceedings  between 
the  Baron  de  Mama  and  the  HaintifisL  That  by  an  indenture 
dated  die  aOCii  of  September,  1871,  the  Flaintifis,  who  then  repre- 
tested  the  oiiginal  oontractors,  as^gned  to  the  Baron  de  Mama  and 
Lemu  Haward  all  money  then  due  from  the  company  in  respect  of 
^  eoBtraets  lor  making  the  raflway,  in  trust,  after  payment  of 
the  easts,  to  distribote  the  same  in  accordance  with  a  sdieme  set 
oat  in  tike  indenture.  The  scheme  provided  for  the  division  of  the 
moaey  to  be  received  between  Ae  Baron  de  Mama  and  MeasoL 
Skarpe  and  their  creditorsv  in  certain  specified  proportions,  the 
Binm  dtJbanreceivii^  by  &r  the  kigest  share.  That  the  Baron 
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L.JJ.      de  Maua  and  Howard  refused  to  proceed  against  the  company. 
1878       That  the  company  had  paid  to  the  contractors  £1,757^74,  bnt 
Shabpe      ^^^  there  was  now  due  to  them  in  respect  of  the  balance  at  the 
Sam  Paulo   ^^^^^^^  ^^^^^  ^^^  interest  and  bonus,  and  in  respect  of  excess  of 
Railway  Go.  works  and  new  works,  and  plant  and  materials  taken  possession  of 
by  the  company,  the  sum  of  £617,143.    That  the  oompany  ad- 
mitted that  sums  amounting  to  about  £50,000  were  doe  to  the 
contractors,  but  refused  to  pay  unless  the  other  claims  were  aban- 
doned.   That  the  company  had  adopted  the  piomiaes  and  agree- 
ments of  Brunlees.    That  BrunleeBy  at  the  instigation  and  by  the 
order  of  the  company,  refused  to  give  certificates  as  to  several  of 
the  works  for  which  the  contractors  claimed  to  be  paid,  and  that 
such  conduct  was  a  fraud  upon  the  contiacton  and  the  B«Nm  ie 
Maua  and  Lewis  Howard.    That  the  company  had  sent  to  the 
Plaintiffs  a  letter  containing  what  purported  to  be  a  final  state^ 
ment  of  aocount  between  the  Plainti£b  and  the  company  as 
made  by  BrunJees,  but  such  statement  did  not  comprise  the  sums 
claimed  by  the  Plaintiffs  for  excess  of  works  and  for  contrac- 
tors' plant  seized  by  the  company,  and  for  damages  for  dday,  anti 
bonus. 

The  bill  then  set  out  what  purported  to  be  the  final  statement 
made  by  Mn  BrunleeBy  under  which  the  company  were  made  liable 
for  £1,745,000  as  per  contract,  £14,732  on  account  of  stations,  and 
£45,000  bonus.  On  the  other  side  were  payments  to  and  charges 
against  the  contractors  for  work  done  by  the  company  in  completing 
the  railway,  under  which,  after  allowing  £1237  for  plant  taken  by 
the  company,  £10,371  was  found  on  that  account  due  by  the  con- 
tractors to  the  company.  On  the  whole  a  balance  of  £9774  was 
certified  as  due  by  the  oompany,  subject  however  to  a  question  as 
to  interest  chargeable  to  the  contractors. 

The  bill  charged  that  the  statement  did  not  comprise  all  the 
sums  due  to  the  contractors,  and  included  deductions  which  onght 
not  to  be  made.  And  the  bill  prayed  a  declaration  that  the  ex- 
cess of  works  ought  to  be  deemed  new  and  independent  of  the 
contract,  and  that  the  Baron  de  Maua  and  Howard  ought  to  be 
paid  for  the  same,  and  for  the  bonus  and  damages  for  delay.  And 
the  bill  prayed  for  accounts  and  inquiries,  and,  if  necessary,  that 
Brunlees  might  be  decreed  to  certify  the  sams  due  to  the  con- 


TOL.TIIL] 


GHANCEBY  APFEAI& 


605 


tntlon^  or  to  the  Banm  de  Jfima  aiMl  Howard  as  representiog 


I4.JJ. 

1873 


To  tlub  ImU,  tbe  imilwmy  companj  demarred  generally. 

Hie  IfMJrr  of  the  Bolla  allowed  the  denrarier  (1),  and  the 


a)  1872L  Dec:  a 

BoaaLLT,  If-R,  after  ^atfng 

I  of  tiM  tmt^wnd  ibat  Huas 

lev  tkaft  the  ogpscer  had  no 

pow  to  'vmry  the  OGDtnd;  he  had 

Tower  to  gire  diicctioiis  to  do  certain 

ir.^a^  vpoB  dke  Ene  within  the  limitB 

<tf  thaaMiinfll^aiid  if  the  coBtmeton 

iboag^  that  the»  things  were  not 

vithia  the    can  tract  thej  were   not 

uxsA  to  do  them.    The  hill  alleged 

that  the  eoBtiacton  had  cucated  oer- 

uia  otkr  w«ha  en  the  iuth  of  the 

^TQBiiKa  and  aBRcmenta  of  Mr.  Brut^ 

>9  thai  the  eootiactoiB  should  he  paid 

Ir  thoae  worka  hf  the  companj.    But 

'»Lem  were  merd j  the  inferenoei  and 

o^nioBa  of  the  oontzacton^  on  which 

ir^  Cdnrt  eoold  not  act,  and  tbe  com- 

(«£  J  eeitainl  J  nerer  led  the  oootiacton 

lo  tike  aaj  aoch  Tiew. 

aaeths  featare  ia  thia 
» which  walk  that  the  oontxactors 
rant  of  moogj  and  obtained 
Cram  the  Bazon  de  MamOj 
asd  were  nhnnatcl J  ohl^ed  to  maka 
aa  asgaB^  ef  all  the  mooej  coming 
^^m  the  oompanr,  which  vaa  to  he 


iLn^  in  eotaia  propoftiona 

u«  Baran  de  Mama^  thanaelTCi,  and 


II  waa  thoctee  icmarfcahue  that 
'^U  ccHwaa  in  a  peat  measure,  azjd 
FrJvfpallj,  (or  the  benefit  of  the  Barc-o 
4e  JUowa  himadC  It  waa  not  enl j  ao 
Kited  ia  tae  hOl,  hat  it  vaa  obTiooa 
iTKim  aU  ujt  tianaKtsocs  that  this  was 
Ojecue.  [Hk  LordiLip  then  staled 
'^  tnametsoBa.]  Aa  to  the  ailmd 
saeemst  with  the  cagpneer,  if  the 
cjmactOB  disapffored  of  the  new  a:- 


SiuaPB 
BailwatOx 


a  to  the  Serrm 
thej  ong^t  to  hare  entered  into  a  fresh 
contract  with  the  company;  bat  it  was 
dear  that  Mr.  Brmmlses  had  no  power 
to  alter  the  contnct,  or  to  enter  into 
any  contract  on  behalf  of  the  company, 
aasoming  of  coarse  that  he  was  actii^ 
homafide  and  iairly.  It  waa  not  other- 
wiaeallei^  m  the  bOlp  for  there  wto 
nothing  like  fiand  aUegod,  ezoept  that 
in  one  place  the  bill  did  allege  that  hia 
reload  to  make  or  gire  a  certain  certi- 
ficate had  the  effect  of  fiand.  Bat 
Hia  Honour  waa  doahtfol  wfether 
the  mere  alle^Mion  of  fiaod  woold  be 
saffidenty  in  the  absowe  of  any  par- 
ticolar&ctsapQn  which  the  frandooald 
be  Ibonded.  There  were  no  facta 
alleged  to  shew  that  Mi^  BruMlees  had 
not  acted  with  periiect  hotia  fidu  and 
Aimeas  in  the  tran«acli<».  He  had 
i;jt,aa  inthe  caae  of  Kimiher4eyr.  Diet 
(Law  BepL  13  Eq.l),  *  penooal  interest 
to  benefit  himself,  by  either  withholdisz 
or  giving  any  oertificalesL 

Then,  aa  to  the  extra  worka^  the 
moe  allegatioa  that  the  eontzacton  did 
these  thiapnpon  certain  vagne  state- 
mentsof  the  f^T^ginffr  Bntmleet^  and  the 
aUegatiaa  of  their  own  feelii^gs  and 
opinions^  and  the  reaaoaa  why  they  did 
these  things^  vodd  not  ^oocd  an 
eq:iity  by  mbich  they  vrciA  be  en- 
tiued  to  o&ic«  for  relirf  to  this  Coart. 
His  Iiad^iip  was  of  o^niion  that  they 
w«re  boand  by  t^  ouiitiact»  and  that 
tbe  contnct  was  pndse  aiii  distinct 
-pon  this  sslj-cct;  anl  that  unless 
tbe  PlainrlSs  cc-.i  iLew  that  tbe  ecm* 
pany  had,  by  sc-ae  menni  or  ether,  in 
writing— not  necesEafily  ander  aeal — 
deariy  acri    d*^iv.'ey  boond    theo- 


606 


CHANCERY  APPEALS. 


[L.B. 


L.  JJ.  Sir  B.  BaggaUay,  Q.C./Mr.  J3ow77,  Q.C.  Qix.  BtncOaxA  with 

1873        them),  in  support  of  the  appeal : — 

Shabpe         ^q  gay  that  the  company  are  bonnd  by  the  engagements  of 
Ban  Paulo   their  engineer  to  pay  for  the  extra  work  done  on  the  /Sbrm  and 

'  elsewhere,  and  also  that  he  has  been  induced  by  the  company  to 

withhold  certificates  which  he  ought  to  give  us :  Toff  Vale  BaU- 
way  Company  y.  Nixon  (1) ;  Mill  v.  South  Staffordshire  BaU- 
way  Company  (2) ;  Banger  v.  Great  Western  BaUiffoy  Com- 
pany (3). 

We  say  that  the  engineer's  certificate  is  ni3t  conclusive.  He  had, 
at  all  events,  no  power  to  value  the  plant  seized  by  the  company, 
and  his  certificate  cannot  therefore  be  final.  We  cannot  prooeed 
at  law,  as  the  accounts  between  us  and  the  company  are  too  com- 
plicated.   As  to  the  objection  that  we  cannot  sue  because  we  have 


selves,  the  Plaintiffs  could  not  vary  the 
contract  and  make  a  new  and  Bul»ti- 
tuted  contract  by  reason  of  any  conver- 
sations said  to  have  been  held  with  the 
engineer,  which  it  was  obvious  upon  the  ' 
bill  itself  he  had  repudiated  and  would 
not  assent  to.  [His  Lordship  then 
stated  the  cironmstauces  under  which 
the  Baron  de  Maua  and  then  the  com- 
pany took  possession  of  the  railway.] 

The  Plaintiffs  had  no  grounds  for 
relief;  because  Mr.  Brtailees  had  not 
given  the  certificates  required.  In  Kim" 
herley  v.  Dkh  he  considered  the  case 
very  fully,  and  had  held  that  if  per- 
sons chose  to  enter  into  a  contract  by 
which  they  agreed  that  they  shoald 
be  paid  what  a  certain  engineer  or  a 
certain  builder  should  certify  is  the 
proper  amount,  and  nothing  more,  they 
were  bound  by  that  if  they  could  not 
shew  any  dishonesty,  or  any  fraud  or 
sinister  motive.  They  must  be  bound 
by  their  contract,  and  they  ought  to 
have  considered  that  before  they  entered 


into  it.  Under  such  cinninistaQoa» 
this  Court  had  no  power  to  oompd 
Mr.  Bru/nUm  to  give  a  oerttficste.  Hmr 
was  nothing  to  shew  that  he  wis  sot 
acting  with  perfect  honesty  and  Iom 
fide.  How  could  this  Court  say  be 
ought  to  do  anything  mora  tbao  be 
thought  he  ought  to  do?  In  nying 
this  His  Lordship  bad  ooDsidered 
the  bill  as  if  the  facts  were  prored, 
and  had  not  taken  the  iafoeooes 
drawn  from  them  by  Piaintifis.  Ko 
doubt  it  did  appear  from  the  final 
statement  of  Mr.  BrutiUa  that  a  ba- 
lance of  £9774  was  due  by  the  ccn- 
pany,  subject  however  to  someqntttioa 
as  to  interest.  That,  bowefior,  nu  a 
matter  which  could  be  properly  disposed 
of  by  an  action  at  law,  if  the  oompux 
should  say  that  they  refused  to  pftj. 
But,  on  the  contrary,  it  appearod  that 
they  had  offered  and  were  willing  to 
pay  the  sum  so  due,  but  that  was  not 
the  desire  of  the  contractors. 


(1)  1  H.  L.  a  111. 


(3)  5  H.  L.  C.  72. 


(2)  11  Jot.  (N.SO  m. 
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eesigntd  to  trusteesy  if  they  will  not  InteireBe,  we  have  a  right  to      l.  jj. 

proceed.  igTS 

The  other  argaments  used  are  fully  referred  to  in  the  judgments     g^^m 

of  the  Master  of  the  Bolls  and  the  Lords  Justices.  „     *: 

Sav  Paulo 
Bajlwat  Go. 
The  Sdicitor-Oenerd  (Sir  Q.  Jesset),  Mr.  C.  EdU,  and  Mr.  Davetf,       

for  the  company^  were  not  called  upon. 

Sib  W.  M.  James,  L.  J. : — 

I  think  that  the  decision  of  the  Master  of  the  BoUs  is  perfectly 
unquestionable  upon  any  principles  of  equity. 

In  this  case  the  contractors  undertook  to  make  the  railway,  not 
to  do  certain  works ;  but  they  undertook  to  complete  the  whole 
line,  with  eyery thing  that  was  requisite  for  the  purpose  of  comple- 
tion, from  the  beginning  to  the  end ;  and  they  undertook  to  do  it 
for  a  lump  sum,  something  short  of  two  millions  sterling,  which 
was  the  amount  upon  which  the  Brazilian  Go?emment  had  under- 
taken to  guarantee  the  interest.  It  is  important  to  bear  in  mind 
that  the  company  was  formed  upon  the  basis  of  this  guarantee, 
and  it  would  be  a  singular  hardship  upon  the  shareholders — almost 
a  fraud  upon  them — if  they  found,  when  they  had  taken  shares  in 
a  company  based  on  this  guarantee,  that  they  were  to  be  compelled 
to  pay  somethiug  entirely  different,  and  to  do  so  in  consequence  of 
some  conversations  between  the  contractors  and  the  engineer. 

The  first  contract  was  that  the  line  should  be  completed  for  a 
fixed  sum.  But  the  Plaintiffs  say  they  are,  upon  several  heads, 
entitled  to  a  great  deal  more  than  that  sum.  The  first  head  is 
that  the  earthworks  were  insufSciently  calculated,  that  the  en- 
gineer had  made  out  that  the  earthworks  were  two  million  and 
odd  cubic  yards,  whereas  they  turned  out  to  be  four  million  and 
odd  cubic  yards.  But  that  is  precisely  the  thing  which  they  took 
the  chance  of.  They  were  to  judge  for  themselves.  There  was 
no  fraud ;  it  is  not  alleged  that  Mr.  BrurUeet  had  wilfully  made 
miscalculations  for  the  purpose  of  deceiving  them ;  and  if  so,  that 
would  be  the  personal  fraud  of  Mr.  Brunlee$  himselfl  But  he 
made  the  calculations  apparently  to  the  best  of  his  ability,  and 
calculated  that  the  earthworks  would  be  of  a  certain  amount 
The  PlaintiA  say  it  is  quite  clear  that  this  was  a  miscalculation. 
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L.  JJ.      Bat  that  was  a  thing  the  contractors  ought  to  have  looked  at  for 

1878        themselves.    If  they  did  not  rely  on  Mr.  Brunleei  experience  and 

Sbabfe      ^^U  as  an  engineer,  they  ought  to  have  looked  at  the  consequences 

Sak  Paulo   ^^^  made  out  their  own  calculations.    I  think  probably  they  did 

Bailwat  Co.  look  at  it,  and  satisfy  themselves  to  some  extent.    I  do  not  know 

whether  they  calculated  it  over  again,  or  whether  they  did  not 

take  55.  a  cubic  yard,  which  seems  a  large  sum  for  earthworks,  for 

^  the  purpose  of  covering  them  in  all  possible  contingencies  in  that 

respect    But  that  is  one  of  the  things  whicli,  in  my  mind,  was 

clearly  intended  to  be  governed  by  the  contract,  the  company 

virtually  saying,  '^  Whether  the  earthwork  is  more  or  whether  it  is 

less,  that  is  the  sum  we  are  to  pay." 

Then  there  was  a  considerable  item  as  to  the  inclines  up  tbe 
Serraj  but  every  statement  in  the  bill,  it  seems  to  me,  pats  the 
Plaintiffs  completely  out  of  Court  as  to  that  The  bill  says  that 
the  original  specification  was  not  suflScient  to  make  a  complete 
railway,  and  that  it  became  obvious  that  something  more  would 
be  required  to  be  done  in  order  to  inake  the  line.  But  their 
business,  and  what  they  had  contracted  to  do  for  a  lump  sum,  vas 
to  make  the  line  from  terminus  to  terminus  complete,  and  both 
these  items  seem  to  me  to  be  on  the  face  of  them  entirely  included 
in  the  contract  They  are  not  in  any  sense  of  the  word  extfa 
works. 

Then  it  is  alleged  that  the  engineer,  finding  out  that  this 
involved  more  expense  than  he  had  calculated  npon,  promised 
that  he  would  make  other  alterations  in  the  line,  making  a  coire- 
spending  diminution  so  as  to  save  the  contractors  from  loss  on 
account  of  that  mistake.  And  then  in  the  vaguest  possible  way  it 
is  said  that  all  these  promises  of  the  engineer  were  known  to  and 
ratified  by  the  company.  I  am  of  opinion  you  cannot  in  that  w«]f 
alter  a  contract  under  seal  to  do  works  for  a  particular  sum  of 
money.  The  Plaintiffs  cannot  say  that  the  company  is  to  gire 
more  because  the  engineer  found  he  had  made  a  mistake  and  pro- 
mised he  would  give  more,  and  the  company  verbally,  or  in  some 
vague  way,  ratified  that  promise.  To  my  mind  it  was  a  perfectly 
nvdum  pactum.  It  is  a  totally  distinct  tiling  from  a  claim  to 
payment  for  actual  extra  works  not  included  in  the  contract 

The  Plaintifis  then,  thirdly,  say  that  they  were  not  to  lay  oot 
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moie  than   £60,000  on  the  8tati<Mis;   and  I  think  it  has  been       L.  JJ. 
made  ont  that  they  weie  not  to  do  so,  but  if  they  did,  theie        1S73 
was  to  be  oranpensation  for  it,  and  that  was  to  be  one  of  the  things      Sbabpe 
to  be  indoded  in  the  final  certificate  to  be  made  by  the  engineer    g^  p^r««« 
settling  ererything  on  the  full  com^etion  of  the  work.    And  the  Railway  c  .«. 
engineer  has  made  his  certificate,  finding  an  ultimate  balance 
upon  all  the  accounts,  which  certificate  is  not,  according  to  my 
Tiew  of  the  pleadings,  in  any  way  impeached  on  any  grounds 
idiich  this  Court  can  take  cc^nizance  oL    It  is  not  pretended  that 
Mr.  Brunlees  did  not  come  to  a  conclusion  to  the  best  of  his  belief, 
and  acoonding  to  the  best  of  his  judgment.    He  was  to  determine 
the  sums  to  be  paid,  and  was  not  like  an  arbitrator  dealing  with 
eridenoe,  or  like  a  Judge  dealing  with  a  law  suit     The  rery 
object  of  leaving  these  things  to  be  settled  by  an  engineer  is  that 
you  are  to  have  the  practical  knowledge  of  the  engineer  applied  to 
it,  and  that  he,  as  an  independent  man,  a  surreyor,  a  Taluer,  an 
eng^eer,  is  to  say  what  is  the  proper  sum  to  be  paid  under  all  the 
oircumstancesL    That  was  the  agreement  between  the  parties. 
The  contractors  relied  upon  Mr.  Brunlees,  and  the  railway  com- 
pany relied  upon  Mr.  Brutilees.     That  is  the  ordinary  course 
between,  such  companies  and  such  contractors,  and  practically  it 
is  found  to  be  the  only  course  that  is  conyenient  for  all  parties, 
aiMi  just  to  all  parties.    I  myself  should  be  very  loath  to  interfere 
with  any  such  stipulation  upon  any  ground   except  default  or 
breach  of  duty  on  the  part  of  the  engineer. 

But  other  considerations  seem  to  me  quite  condusiTe  upon  the 
demurrer  to  this  bilL  I  am  of  opinion  that  the  Plaintiffs  are  not 
the  persons  entitled  to  sue.  The  case  is  that  there  was  an  equi- 
table demand  by  the  Plaintiff&  That  equitable  demand  they  have 
assigned  to  the  Baron  de  Maua  and  Mr.  Howard  upon  trust  for  the 
Baron  principally,  and  then  as  to  the  rest  upon  trust  for  the  Plain- 
ti&  and  for  a  great  number  of  creditors  who  are  scheduled  to  the 
deed  Is  it  to  be  permitted  that  eyeiy  one  of  the  persons  who 
has  an  interest  in  a  thing  assigned  to  a  trustee  for  the  benefit  of  a 
great  number  of  persons  should  file  a  distinct  bill  in  a  distinct 
branch  of  this  Court  against  the  debtors  to  the  estate?  I  had 
lately  occasion  to  consider  that  question,  and  I  came  to  the  con- 
clusion, Tery  clearly,  that  a  person  interested  in  an  estate  or  a 
You  VUL  ZF  I 
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L.  JJ.       trast  fund  could  not  sue  a  debtor  to  that  trust  fund,  or  sue  for  that 

1873        trust  fund,  merely  on  the  allegation  that  the  trustee  would  not 

Shabpb      sue ;  but  that  if  there  was  any  difficulty  of  that  kind,  if  the  trustee 

San  Paixo   ^^^'^  ^^^  *^^®  *^^  proper  steps  to  enforce  the  claim,  the  remedy 

Railway  Co.  of  the  cestui  que  trust  was  to  file  his  bill  against  the  trustee  for  the 

execution  of  the  trust,  or  for  the  realization  of  the  trust  fund,  and 

then  to  obtain  the  proper  order  for  using  the  trustee's  name,  or  for 

obtaining  a  receiver  to  use  the  trustee's  name,  who  would,  on 

behalf  of  the  whole  estate,  institute  the  proper  action,  or  the  proper 

suit  in  this  Court.    That  view  I  still  adhere  to,  and  I  say  it  would 

be  monstrous  to  hold  that  wherever  there  is  a  fund  payable  to 

trustees  for  the  purpose  of  distribution  amongst  a  great  number  of 

persons,  every  one  of  those  persons  could  file  a  separate  bill  in 

equity,  merely  on  the  allegation  that  the  trustees  would  not  sue. 

That  would  seem  to  mo  to  dispose  of  the  bill  on  the  main 
grounds,  but  there  is  another  case  here.  It  appears  to  me  on  the 
allegations  of  this  bill,  that  not  only  was  there  the  original  con- 
tract, but  there  was  a  supplemental  contract,  which  was  made  long 
after  some  of  these  questions  about  extra  works  had  arisen,  in 
which  the  claim  for  extra  works  is  alleged  to  have  been  made  bj 
the  Flaintifi&.  [His  Lordship  then  expressed  his  opinion  that  under 
the  supplemental  contract  any  claim  for  extra  works  at  the  stations 
was  to  be  governed  and  concluded  by  the  certificate  of  the  en- 
gineer.] 

Then  it  is  saidrthat  there  is  another  matter  which  we  ought  to 
take  into  consideration,  that,  is  to  say,  that  the  engineer  has  valued 
the  plants  and  he  was  not  made  the  absolute  arbitrator  or  tribunal 
to  determine  what  the  value  of  the  plant  was.  It  appears  to  me 
that  this  was  included.  If,  from  any  cause,  the  company  took 
possession  of  the  railway  and  plant,  the  value  might  be  ascertained 
by  him,  or  by  arbitration,  if  required,  and  he  should  take  that  into 
consideration.  It  seems  to  me  that  unless  the  company  or  the 
person  acting  on  behalf  of  the  contractor  desired  an  arbitration, 
the  engineer  was  the  proper  person  to  ascertain  the  value.  It 
would  be  wholly  inconsistent  with  the  whole  spirit  and  scope  of 
the  contract  to  suppose  that  contractors  might  file  a  bill  ia  thii 
Oourt  to  have  the  whole  accounts  of  the  contract  taken,  becanse 
through  their  own  default  the  company  were  obliged  to  take  pos- 
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session  of  the  plant,  the  value  of  which  was  not  to  be  ascertained       L.  JJ. 
bv  the  engineer.     It  appears  to  me  that  this  wonld  be  a  great       1878 
Injustice  towards  companies  who  enter  into  contracts  of  this  kind,      shaxpe 
I  am  of  opinion,  therefore,  on  the  whole  of  this  case,  that  the   g^  paueo 
Master  of  the  Rolls  was  quite  correct  in  allowing  the  demurrer ;  Railway  Co. 
inrl,  having  regard  to  the  nature  of  the  case,  there  is  no  ground  for 
saying  that  there  has  been  any  slip  on  the  part  of  the  Plaintiffs, 
and  that,  therefore,  they  ought  to  have  leave  to  amend,  so  as  to 
all^e  something  different  from  what  they  have  alleged  in  their  bill. 
If  there  was  a  substantial  equitable  case,  depending  on  something 
\?hich  had  taken  place  between  the  contractors  and  the  engineer 
after  the  date  of  the  contract,  and  I  was  merely  deciding  on  the 
technical  ground  that  there  was  no  sufficient  allegation  of  any- 
thing after  the  date  of  the  contract,  I  should  feel  it  my  duty,  and 
feel  obliged,  to  give  the  leave  to  amend  which  has  been  asked  for. 
But  I  am  satisfied  on  the  whole  case  that  the  substantial  question 
is  whether  the  Plaintiffs  are  to  be  paid  for  the  extra  works; 
whether  they  are  to  be  paid  for  the  incline,  and  to  have  their 
claim  for  the  extra  works  on  the  stations  decided  in  equity.    I  am 
of  opinion  that  this  is  not  a  proper  tribunal  fbr  disposing  of  it, 
even  if  there  were  any  ground  for  trying  it,  either  in  this  Court, 
or  in  a  Court  of  Law. 

That  being  so,  I  do  not  think  this  a  case  in  which  we  should 
be  doing  justice  to  the  company  if  we  allowed  the  Plaintiffs  to 
amend  and  introduce  an  allegation  with  the  sole  purpose  of  avoid- 
ing the  demurrer,  so  as  to  involve  the  parties  in  that  enormous 
expense  and  trouble  which  it  was  the  intention  of  this  contract  to 
prevent  their  being  liable  to.  Their  intention  was  to  escape  this 
expense  and  trouble  by  making  the  decision  of  the  engineer  final 
in  all  these  matters,  and  contracting  to  pay  a  lump  sum  which 
was  intended  to  cover  everything  really  necessary  to  be  done  for 
the  purpose  of  completing  the  line.  I  am  of  opinion  the  Master 
<>f  the  Bolls'  decision  is  right,  and  that  this  appeal  must  be  refused 
^th  costs. 

Sir  G.  Hellish,  L.  J.  :— 

I  am  entirely  of  the  same  opinion,  and  I  agree  with  the  reasons 
<iven  by  the  Lord  Justice. 

Z  F2  I 
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L.  Jj.  The  only  part  of  the  case  on  which  I  wish  to  make  a  remark  h 

1873        with  reference  to  the  argument  which  was  pressed  hy  Mr.  BowD, 

Shabpb      ^^^^  according  to  the  trae  construction  of  this  contract,  and  having 

g     J         regard  to  the  fact  that  powers  of  reference  to  arbitration  are  giTeu, 

BailwayCo.  and  that  the  certificate  of  the  engineer  does  not  finally  decide 

everything,  leaving  an  appeal,  as  to  several  matters  at  least  if  not 

as  to  all  matters,  to  an  arbitrator, — ^that  that  gives  the  Court 

jurisdiction,  and  prevents  the  certificate  of  the  engineer  bein;; 

final. 

Now  there  is  no  doubt  that  the  mere  agreement  that  matters 
shall  be  referred  to  arbitration  does  not  by  itself  take  away  jnris^ 
diction  from  Courts  of  Justice.  Under  the  Common  Law  Pnh 
cedure  Ady  such  an  agreement  enables  the  Court  to  stay  proceed- 
ings if  one  of  the  parties  is  willing  and  desirous  that  the  matter 
^  should  be  determined  by  arbitration,  and  the  Court  thitks  there 
is  no  reason  why  it  should  not  be  determined  by  arbitration;  but 
the  agreement  would  not  be  a  ground  of  demurrer.  Nevertheless 
a  contract  may  be  so  framed  as  under  ordinary  circumstances  to 
take  away  the  jurisdiction  of  Courts  of  Law  and  Courts  of  Equity 
to  determine  what  is  the  amount  payable  under  the  contract. 
Wherever,  according  to  the  true  construction  of  the  contract,  the 
party  only  agrees  to  pay  what  is  certified  by  an  engineer,  or  what 
is  found  to  be  due  by  an  arbitrator,  and  there  is  no  agreement  to 
pay  otherwise — that  is  to  say,  in  every  case  where  the  certificate  of 
the  engineer  or  arbitrator  is  made  a  condition  precedent  to  the 
right  to  recover,  there  the  Court  has  no  right  to  dispense  with 
that  which  the  parties  have  made  a  condition  precedent,  unless,  of 
course,  there  has  been  some  conduct  on  the  part  of  the  engineer  or 
the  company  which  may  make  it  inequitable  that  the  conditi(ai 
precedent  should  be  relied  upon.  If  nothing  of  that  sort  ha* 
happened,  then  the  parties  are  bound  by  that  which  they  have 
made  a  condition  precedent. 

Now  to  my  mind  it  is  quite  impossible  to  read  this  contract, 
beginning  with  the  71st  clause  of  the  first  contract  and  going  on 
with  all  the  clauses  which  immediately  follow,  without  seeing  that 
the  parties  have  vnth  the  greatest  possible  care  made  the  certifi- 
cate of  the  engineer  a  condition  precedent  to  the  right  of  the  con- 
tractors to  recover  any  sum  whatever  under  the  contract    There 
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is  no  doubt  that  this  was  the  intention  of  the  parties ;  and  in  my       L.  jj. 
mind  the   necessity  of  having  a  certificate  applies  to  all  the        isrs 
different  claims  which  have  been  brought  before  us.     I  am  of     srj^e     ' 
opinion  that  it  applies  to  the  sums  beyond  £60,000,  which  are  to  ^• 

be  paid  on  account  of  a  larger  sum  than  £60,000  having  been  Bailwat  Co. 
expended  in  making  the  stations,  and  I  am  of  opinion  that  it  also 
applies  to  the  deduction  to  be  made  from  the  lump  sum  on  accoimt 
of  the  company,  when  they  took  possession  of  the  line,  having  found 
that  many  of  the  works  were  unfinished  and  having  to  complete 
them  themselves.   On  both  those  matters — ^and  they  are  really  the 
two  material  matters — ^I  am  of  opinion  that  the  certificate  of  the 
engineer  was  to  be  a  condition  precedent  to  determining  the  simi 
which  the  company  were  to  pay  to  the  contractor.    If  the  parties 
had  come  in  time — ^it  is  now  unnecessary  to  say  whether  it  is  too 
late — ^but  if  they  had  come  in  time,  they  might  have  had  a  power 
of  appeal  from  the  decision  of  the  principal  engineer  in  those  re- 
spects.   But  I  am  of  opinion  that  if  the  certificate  of  the  engineer 
is  made  a  condition  precedent  to  the  right  to  recoTcr  the  sums 
which  are  to  be  paid,  no  jurisdiction  is  given  to  the  Courts  of  Com- 
mon Law  or  to  the  Courts  of  Equity  by  the  mere  circumstance  that 
the  parties  may,  if  they  please,  have  an  arbitration  by  way  of 
appeal  from  the  determination  of  the  engineer.    The  intention,  no 
doubt,  of  that  sort  of  arbitration  is  that  if  the  parties  are  dissatisfied 
with  that  engineer,  then  they  may  agree  and  appoint  some  other 
engineer  who  would  really  determine  the  question  just  in  the  same 
way  as  the  principal  engineer  would  determine  it     He  would 
not  set  about  it  in  the  way  in  which  a  clerk  chief  would  set 
about  it»  going  through  all  the  items;   but  he  would  take  the 
accounts  in  the  way  engineers  do  take  these  accounts,  and  come 
within  a  comparatively  short  time  to  a  conclusion.    That  is  really 
what  is  intended,  and  in  my  opinion  the  bill  fails  to  shew  that 
there  has  been,  anything  done  beyond  the  scope  of  the  contract 
itself.    In  my  opinion  neither  the  8erra  incline,  nor  the  pier,  nor 
any  one  of  the  various  things  that  are  described,  was  beyond  or 
outside  the  scope  of  the  contract  itself. 

I  am  of  opinion  that  the  whole  claim  is  within  the  contract ; 
that  the  certificate  of  the  principal  engineer  was  to  be  a  condi- 
tion precedent  to  recovering  the  sums  under  the  contract;  and 
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that  there  is  no  sufficient  allegation  in  the  biU  that  there  hasbeea 
any  conduct  on  the  part  of  Mr.  Brunlees,  or  on  the  part  of  the 
company,  which  entitles  or  makes  it  the  duty  of  the  Court  to  say 
that  his  certificate  is  not  conclusive. 

Solicitors  for  the  Plaintiffs :  Messrs.  Boi/  db  Cartvoright 
Solicitor  for  the  Defendants :  Mr.  G.  M.  Clements. 


L.JJ. 
1873 


AprU  25. 


Ex  parte  TOVRAM.    InreWALKEB. 

Bankruptcy — Fraudulent  Prt/erence — Motive  of  Debtor — Desire  to  chtain  Fr  ^' 
Credit — Conditional  Delivery  of  Oooda — Preliminary  Meeting  of  CwU  n 
—Bankruptcy  Act,  1869,  «.  92. 

A  trader,  being  in  insolvent  circumstances,  applied  to  a  creditor,  to  wk>ci 
he  owed  £2500  for  goods  supplied  in  the  way  of  his  business,  to  supply  hie 
with  more  goods  on  credit.  The  creditor  refused  to  supply  any  more  py^ 
unless  the  debtor  paid  £200  on  account  of  the  goods  previously  suppli'i. 
The  debtor  said  he  could  not  pay  the  money,  and  on  being  pressed  by  the 
creditor,  he  offered  to  return  goods  to  the  amount  of  the  £200,  which  be  cA 
not  want.  This  the  creditor  agreed  to,  and  the  goods  were  accordinily 
returned  to  him.  On  the  same  day  the  debtor  filed  a  petition  for  bqoid  - 
tion : — 

Held  (reversing  the  decision  of  Bacon,  C.J.),  that  the  delivery  of  tit 
goods  to  the  creditor  was  not  a  fraudulent  preference. 

Ex  parte  Blackburn  (1)  approved. 

Eddf  also,  that  the  trustee  in  the  liquidation  was  not  entitled  to  bare  t!i? 
goods  given  up  by  the  creditor  on  the  ground  that  the  delivery  to  him  va 
on  condition  of  his  supplying  fresh  goods,  which  he  had  never  done. 

Two  of  the  princii:)al  creditors  of  a  debtor  had  a  meeting  with  hio,  y 
which  he  admitted  that  unless  he  could  get  assistance  from  his  fneD<is  1 
must  become  bankrupt : — 

Held,  that  one  of  the  creditors  might,  notwithstanding  the  mectiag,  obtai: 
payment  from  the  debtor  of  a  debt  previously  due. 

1  HIS  was  an  appeal  from  a  decision  of  the  'Chief  Judge  in 
Bankruptcy,  whereby  he  reversed  a  decision  of  the  Registrar  ot 
the  County  Court  at  Leeds. 

Nicholas  Walker  and  Benjamin  Walker  carried  on  business  at 
Leeds  as  cloth  merchants  under  the  firm  of  N.  Walker  dt  Co.  Oa 


(1)  Law  Rep.  12  Eq.  358. 
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the  2l8t  of  August,  1872,  they  filed  a  petition  for  liquidation  by        L.  JJ. 
ammgement,  and  a  resolution  for  liquidation  was  subsequently        1873 
passed  by  the  creditors.    Before  the  filing  of  the  petition  they     ^^Z^e 
owed  debts  amounting  altogether  to  about  £5000,  their  assets     Topham. 
being  about  £1500.    Their  largest  creditor  was  Mr.  Moses  Topham,     wAkes. 

a  doth  manufacturer  at  Brculfard,  to  whom  they  owed  £2500.        

Towards  satisfaction  of  the  debt  they  had  accepted  a  bill  of 
exchange  for  £300  due  on  the  21st  of  August,  which  Topham  had 
indorsed  to  Messrs.  Crofts  d  Co.  On  the  15th  of  August  Benja- 
min Walker  told  Topham  that  they  could  not  meet  the  bill,  but  they 
said  they  could  find  £200  if  he  would  adyance  the  other  £100 
himself,  and  Topham  agreed  to  this  proposal.  On  the  17th 
Topham  came  to  Leeds  with  reference  to  a  fresh  order  for  goods 
which  Messrs.  Walker  had  sent  him ;  and  he  told  them  that  he 
could  not  execute  the  order  unless  they  paid  the  £200  to  meet  the 
bilL  On  the  18th  of  August  (which  was  Sunday)  Topham  came 
again  to  Leeds,  and  told  Messrs.  Walker  that  unless  they  found 
the  £200  he  could  neither  retire  the  bill  nor  let  them  have  any 
more  goods.  Messrs.  Walker  had  at  that  time  some  goods  which 
had  been  supplied  by  Topham  worth  about  £200,  which  they 
offered  to  send  back  to  him  instead  of  paying  the  money,  and  they 
had  the  goods  packed  up  ready  to  be  sent. 

On  the  20th  of  August  Benjamin  Walker  went  to  Bradford,  and 
a  meeting  took  place  between  him,  Wdsan  Topham,  who  was  the  son 
and  manager  of  Moses  Topham,  and  3[r.  Whitehead,  another  of  the 
creditors.  At  this  meeting  B.  Walker  submitted  to  Whitehead 
the  state  of  his  afiairs,  shewing  liabilities  of  £5000  and  assets  of 
£1500 ;  and  it  was  then  arranged  that  Benjamin  Walker  should 
endeayour  to  get  assistance  to  carry  on  his  business,  and  that 
B.  Walker  should  come  to  Bradford  the  next  day  and  inform 
^oses  Topham  and  Whitehead  of  the  result. 

The  next  morning,  the  21st  of  August,  B.  Walker  called  on 
Wilson  Topham  and  told  him  that  he  was  unable  to  bring  his 
father  the  £200  towards  meeting  the  bilL  W.  Topham  pressed 
him  for  payment,  and  he  then  informed  him  that  he  had  set  apart 
goods  to  the  amount  of  £200  to  be  returned  to  his  father,  and 
gave  him  a  consignment  note  as  follows : — 

^  Consigned  by  me  to  Mr.  IL  Topham,  for  sale  by  him,  or  as  a 
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L.  JJ.       lien  against  our  account,  the  following  goods  "  (mentioning  them), 
1873       '^  value  £210  4l8.  6d.    If  not  sold  as  stated  the  difference  to  be 
ExpaHe     charged  to  our  account.  " N.  Walker  dt  Co" 

rPOPHAM 

j^  ^^  '         A  telegram  was  accordingly  sent  to  Crofts  &  Co.  at  Leed$  to 
avalkeb.     fetch  away  the  goods  from  Messrs.   Walher^B  warehouse,  which 
they  accordingly  did. 

B.  Walker  then  went  to  WhUeheadf  who  declined  to  give  him 
any  assistance,  and  advised  him  to  file  a  petition  for  liquidation. 
B.  Walker  accordingly  went  at  once  to  his  solicitor,  and  instmcted 
him  to  prepare  the  petition,  which  was  filed  on  the  same  aftemooD. 
After  it  was  filed,  Whitehead  and  JIT.  Topham  applied  on  behalf  of 
Messrs.  Walker  to  some  of  the  friends  of  the  latter  to  endeavour 
to  get  assistance  for  them  so  as  to  save  the  business  from  liquida- 
tion, but  were  unsuccessfuL 

Under  these  circumstances  the  trustee  in  the  liquidation  applied 
for  an  order  upon  Crofts  &  Co.  to  deliver  up  the  goods,  on  the 
ground  that  the  delivery  amounted  to  a  fraudulent  preference  of 
M.  Topham.  The  Begistrar  refused  to  make  the  order,  and  the 
trustee  appealed  to  the  Chief  Judge.  The  Chief  Judge  reveraed 
this  decision,  and  ordered  the  goods,  or  their  value,  to  be  delivered 
up  to  the  trustee  (1).    From  this  order  M.  Topham  appealed. 


(1)  1873.  Feb.  24. 


exhibition  of  the  balance  sheet  and 
from  those  oommanications  which  ac- 

Sib  James  Bacon,  C.  J. :—  quainted  Mr.   Topham  with  the  feet 

The  sole  question  in  this  case  is,  that  his  debtor  could  not  pay  him  oat 

whether  the  transfer  of  goods  valued  of  his  own  moneys,  nor  out  of  any  that 

at  £210  to   Crofts  was  a  fraudulent  he  could  borrow.     The  terms  of  the 

transfer  within  the  words  of  the  statute  statute  are  a  safer  guide  than  any  anf* 

or  not.    There  is  a  confusion  in  the  which  may  be  collected  as  they  mar 

way  in  which  Crofts  name  has  been  seem  to  serve  out  of  any  decison  or 

introduced,  but  TophaTtCs  name  is  asso-  expression  of  any  Judge,  and  they  are, 

elated  with  it,  and  the  substance  of  the  "  A  transfer  of  property  made  by  any 

application  is  that  £210  should  be  re-  person  unable  to  pay  his  debts  as  they 

covered  for  the  bankrupt*s  estate  either  become  due  from  his  own  moneys  in 

from  CroflB  or  from  Topham.  favour  of  any  creditor  or  any  peieon  Id 

In  my  opinion,  it  is  as  clear  a  case  trust  for  any  creditor,  with  a  Tiev  oi 

of  fraudulent  preference  as  ever  I  heard  giving  such  a  creditor  preference  orer 

of,  and  is  clearly  within  the  words  of  the  other  creditors,  shall  be  frandalent 

the  Act  of  Parliament,  because  that  the  and  void  ;**  and  then  oomes  this  sanog 

debtor  was  at  this  time  unable  to  pay  clause,  ''  That  this  section  sball  Dot 

his  debts  out  of  his  own  resources  is  affect  the  righta  of  a  transferee,  payee, 

proved  over  and  over  again  from  the  or  incumbrancer   in   good  faith  for 
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Mr.  De  Gez,  Q.C.,  and  Mr.  Ingle  Joyee,  for  the  Appellant: — 

In  order  to  oonstitate  fraudulent  preference  there  must  be  no 
ether  motire  but  a  desire  to  benefit  the  creditor.  In  the  present 
c^se  the  debtor  8  object  was  to  obtain  fiesh  goods  from  the  Appel- 
l^int  in  <Hder  to  continne  to  carry  on  his  bnsinesB.  The  demand 
came  from  the  AppeUant;  he  pressed  for  the  money,  and  the  debtor 
<:iid  he  oonld  not  give  the  AppeUant  money,  bat  gare  him  goods 
instead.  At  the  time  when  the  goods  were  delivered  the  debtor  had 
still  h<qies  to  get  aasistanoe  from  his  friends  to  carry  on  his  business, 
rnder  these  drcumstances  there  was  no  fraudulent  preference: 
HartBharu  t.  Slodden  (1) ;  Ex  parte  Temped  (2) ;  Ex  parte  Elack- 
Ur%  (3);  BHU  y.  Smiih  (4). 


rilzikie  eaDadentkML*'  K  the  first 
rt<4^i9tes  aze  supplied,  as  in  tliis  traas- 
*:n(»  tber  ckariy  are,  by  cxmnnnnka- 
uia  villi  'wkUAead  and  with  2bpAam, 
^13  hj  all  that  pcooeeding  on  the  2Ist 
■ :  Ai^^nsi,  the  day  on  whidi  the  timna- 
«ctioQ  toc^  plaoe — ^if  they  estaUish  the 
lAcl  that  DO  creditor  oonld  in  good  faith 
reo^re  from  his  debtor  the  payment  of 
^j  sum  of  nnmey  that  was  doe  to 
Inn  withont  knowing  that  it  oonld 
c-l!t  be  made  by  preferring  him  to  the 
^tler  creditors — ^if  that  is  established, 
vLit  does  pvessare  signify?  Pleasure 
coes  not  fozniah  good  £uth;  pressore 
coes  not  repeal  the  Actof  Pariiament — 
ti«  presBore,  soch  as  it  is,  is  described 
:n  the  eridenoe— and  it  may  be  called 
prelsare.  ITOffMi  Topftoai  pressed  him 
u>  doabt ;  that  is  to  say,  if  the  proper 
TonoQ  of  it  is  gnren,  knowing  that  he 
vas  going  to  become  a  bankrupt  that 
iLoniing,  he  pressed  him  to  prefer  his 
father  to  all  the  other  creditors,  and  to 
tbat  preanre  he  yielded. 

The  fiicts  of  the  case  seem  to  mo  to 
be  as  plain  as  any  that  erer  were  sng- 
iitsted.    That  Mr.  CVg^  has  nothing  to 


do  with  it  seems  to  me  to  be  quite 
clear,  but  as  soon  as  this  oonsignment 
note,  as  it  is  called,  which  is  &  mere 
form,  was  procored,  &  telegnm  is 
sent  to  CrofU,  ''Get  all  the  goods 
from  Walker  that'y on  can,"  and  CrofU, 
as  a  man  of  boaiiiess^  sent  up  one  of 
th^  partners,  and  they  do  daw  awmy 
from  Walker  M  place  all  that  they  can 
get,  and  they  retain  it.  Mr.  CrqfU 
says,  he  retains  it  because  he  got  it  on 
Topham^M  order  ibr  Tcpham^M  benefit; 
hATing  nothing  to  do  with  the  bank- 
rupt's estate,  claiming  nothing  upon  it 
in  preference  to  any  other  creditor  in 
the  bankruptcy,  he  held  it  as  against 
Topham.  As  between  Mr.  Cn^  and 
Mr.  Tcpham  they  will  bare  pknty  of 
opportunity  of  settling  their  affiors  in 
any  way  they  likc^  but  as  ooooems 
ToiAam^  on  tbe  evidence  before  me,  I 
think  the  order  ought  to  haye  been 
that  Topham  should  either  restore  these 
goods  or  pay  back  the  Talue;  for  the 
tranaactioD  was  within  the  92nd  section 
of  the  Act  of  Parliament^  and  wholly 
null  and  Toid  as  against  the  creditois 
o(  Walker. 


1S73 
Exporlf 

TOTBAV. 

bre 
TTalsil 


(1)  2  B.  &  P.  582. 
(2)  Iaw  Repi  6  Ch.  70 ;  S.C.  nom.    Ex  parU  Craven^  Law  Bcp.  10  Eq.  648. 
(3)  Law  Rep.  12  Eq.  358.  (4)  6  R  &  S.  314. 
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In  re 
Walkeb. 


Mr.  Roxburgh,  Q-C.,  and  Mr.  Marten^  for  the  trustee : — 

This  was  a  clear  case  of  fraudulent  preference.  There  could  le 
no  pressure,  properly  so  called,  when  the  debtor  knew  that  be 
was  hopelessly  insolvent  and  was  on  the  very  point  of  filing  his 
petition,  which  he  did,  in  fact,  the  same  day.  What  effect  could 
any  threat  of  the  creditor  have  under  such  circumstances  ?  It  is 
clear  that  the  debtor  wished  to  oblige  the  creditor,  who  had  been 
forbearing  and  friendly  towards  him.  No  doubt  he  hoped  for 
future  benefits  from  him,  but  that  motive  is  always  present  to  a 
debtor's  mind  when  he  prefers  a  creditor,  and  yet  it  may  be  still  a 
fraudulent  preference. 

If  it  was  not  technically  a  fraudulent  preference  the  trustee  is 
still  entitled  to  have  the  goods  back.  There  was  a  distinct  bar- 
gain that  if  the  debtor  sent  the  goods  he  should  have  some  £re$h 
goods  from  the  creditor.  It  was  either  entirely  void  as  a  franda- 
lent  transfer  of  goods  in  contemplation  of  bankruptcy,  or  it  was  a 
delivery  of  goods  upon  a  condition  which  the  creditor  never  per- 
formed. In  either  case  the  goods  ought  to  be  given  up.  It  was, 
moreover,  a  fraud  upon  th^  other  creditors.  The  creditors  bail 
met  to  consider  the  affairs  of  the  debtor,  and  it  had  been  sheitii 
to  them  that  he  was  insolvent,  and  they  had  only  adjourned  to  see 
if  he  could  get  assistance.  After  that  one  creditor  had  no  right  to 
obtain  an  advantage  over  the  others. 


Sir  G.  Mellish,  L  J.,  after  stating  the  facts  as  before  men- 
tioned, continued : — 

Under  these  circumstances  the  question  to  be  decided  is,  H^ 
that  a  fraudulent  preference  ?  The  Begistrar  thought  that  there 
was  strong  evidence  of  pressure  throughout  the  transaction,  and 
that,  consequently,  it  was  not  a  case  of  fraudulent  preference.  The 
Chief  Judge  appears  to  have  held  that,  under  the  circumstances, 
the  existence  of  pressure  was  of  no  consequence;  that  Tirfkav^ 
having  notice  that  Walker  was  hopelessly  insolvent,  it  could  not 
have  been  a  hona  fde  transaction.  But,  according  to  the  Chief 
Judge's  own  decision  in  Ex  parte  Craven  (1),  in  which  we  con- 
curred, and  mEx  'parte  Blackburn  (2),  it  is  still  necessary,  upon  the 

(1)  Law  Rep.  10  Eq.  648 ;  Ibid.  6  Ch.  70.  (2)  Law  Rep.  12  Eq.  35& 
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troe  oocstmcticm  of  the  92nd  gection  of  the  Bankrufiqi  Ad,  1869,  to       L.  JJ. 
proTe  that  the  preference  is  entirely  Tolnntarj,  sp  that  the  motire        I873 
actuating  the  debtor  most  be  the  wish  that  the  creditor  should  be     ^  ^^^^ 
prefesred.    In  Ex  parte  Blackburn  (1)  the  Chief  Judge,  after  refer-     ^oi  bam. 
ling  to  the  first  portion  of  the  92nd  section,  says:  ''If  the  clause      walob. 
stopped  there,  it  no  doubt  gets  rid  of  any  question  which  can  be 
reused  reelecting  the  *  contemplation  of  bankruptcy,'  the  solution 
cf  which  had  sometimes  created  considerable  difficulty.    The  only 
ecndition  prescribed  by  the  statute  in  this  respect  is,  that  the 
debtor  be '  unable  to  pay  his  debts  as  they  become  due  from  his 
own  moneys,'  and  this,  be  it  obeerred,  is  applicable  to  debtors 
jenenlly,  whether  in  trade  or  not    But  then  it  adds  another 
qualification  or  condition,  which  is  the  Tcry  life  and  essence  of  the 
enactment,  the  payment  so  made  must,  in  order  to  be  Toid,  be 
made   'in  £&Your  of  any  creditor  with  a  liew  of  giring  such 
creditor  a  preference  over  the  other  creditors'   So  that  unlesB  it 
can  be  made  clearly  apparent,  and  to  the  satisfiEurtion  of  the  Court 
which  has  to  deci<?e,  that  the  debtors  sole  motire  was  to  prefer 
the  creditor  paid  to  the  other  creditors^  the  payment  cannot  be 
impeached,  even  although  it  be  obyionsly  in  favour  of  a  creditor. 
TLe  act  of  the  debtor  is  alone  to  be  considered — ^the  object  and 
purpose  for  which  the  pairment  is  made  can  alone  be  inquired 
i:.to — and  although  it  is  perftrctly  Intimate,  and  in  all  cases 
requisite,  that  all  the  attending  circumstances  should  be  carefully 
iiiTestigated,  yet  if  the  act  done  can  be  properly  referred  to  some 
other  motiTC  or  reason  than  that  of  giTing  tLe  creditor  paid  a  pre- 
f'^renoe  over  the  other  creditors,  then   I   conceive  neither  the 
^:atate,  nor  any  principle  of  law  or  policy,  will  justify  a  Court  of 
Law  in  holding  that  the  payment  is  fraudulent  or  void.** 

In  my  opinion  that  is  a  perfectly  accurate  description  of  the  state 
of  the  law.  Then  what  was  the  motive  for  Messn.  Walker  returning 
these  goods  to  Topiam?  Was  it  to  give  a  preference  to  Tofham^ 
or  was  it  to  induce  him  to  supply  Messrs.  Walker  with  fresh  goods, 
or  was  it  done  in  consequence  of  pressure  by  Topham  ?  It  is  clear 
to  me  that  it  was  done  from  one  of  the  two  latter  motives.  It  is 
n^.*t  neoeasary  to  decide  whether  their  motive  was,  that  they  hoped 
that,  by  paying  in  the  form  of  goods  part  of  Tophani's  demand, 
(i)  LaTrRep.l2Ei.3^:;4. 
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L.  Jj.       they  would  obtain  from  him  further  credit,  and  be  able  to  go  on 

1873       with  their  business,  or  whether  they  knew  that  they  were  hope- 

T^       lessly  insolvent,  and  only  did  it  from  pressure.     In  either  caae,  I 

ToPHAH.     am  of  opinion  it  was  not  a  fraudulent  preference. 

In  re  That  it  was  not  done  from  a  desire  to  prefer  Topham,  appears  to 

me  clear,  from  two  considerations.    In  the  first  place,  there  is  no 

reason  to  suppose  that  they  had  any  reason  to  wish  to  prefer 
him.  There  is  no  kinship  between  them,  nor  is  there  evidence  of 
any  particular  acts  of  kindness  on  the  creditor's  part.  On  the 
other  hand,  there  is  evidence  that  in  previous  negotiations  he  had 
held  out  to  them  hopes  that  if  they  paid  part  of  the  debt  he  would 
continue  to  supply  them  with  goods  on  fresh  credit ;  and  in  my 
opinion  there  is  nothing  to  shew  that  Benjamin  Walker,  on  the 
morning  of  Wednesday,  knew  that  their  affairs  were  desperate, 
and  had  made  up  his  mind  that  they  must  stop.  He  probably 
thought  that  if  they  made  this  payment  they  would  be  able  to 
arrange  with  their  other  creditors,  and  go  on  by  means  of  the  ttesh 
goods. 

If  not,  I  think  the  goods  were  sent  in  consequence  of  pressure 
from  Topham.  The  principle  of  the  decision  in  Ex  parte  Eladk' 
lum  (1)  was,  that  the  law  of  fraudulent  preference  was  not  altered 
by  the  Act  of  1869,  and  the  law  before  the  Act  was,  that  however 
desperate  the  circumstances  of  a  debtor  were,  and  although  the 
creditor  knew  them  to  be  desperate,  the  creditor  is  not  debarred 
from  pressing  his  debtor  for  payment;  and  if  he  did  so  press, 
and  payment  was  made,  such  payment  was  not  a  fraudulent  ^pte- 
ference. 

Some  other  points  were  raised,  but  I  doubt  whether  we  ought 
to  consider  them,  as  the  question  of  fraudulent  preference  was  the 
only  one  which  was  argued  before  the  Registrar  and  before  the 
Chief  Judge,  and  these  points  were  suggested  in  this  Court  for  the 
first  time.  But  even  if  they  were  fairly  before  the  Courts  I  think 
they  have  no  weight. 

It  was  argued  that  these  goods  were  given  up  in  payment  for 

other  goods  which  were  to  be  delivered,  and  as  the  fresh  goods 

were  never  delivered,  they  ought  to  be  returned.    But  that  vbs 

not  the  bargain.    The  debtors  wished  Topham  to  go  on  delivering 

(1)  Law  Repi  12  Eq.  368. 
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goods  on  credit;    Topham  refused  to  deliyer  any  more  goods       L.JJ. 
<Hi  ciedit  unless  Messrs.  Walker  paid  him  for  those  he  had  previ-        1873 
onalj  deUrered.  If  no  petition  for  liquidation  had  been  filed,  there     ez  paru 
13  nothing  to  shew  that  Topham  would  not  haye  kept  to  his  bargain     '^^^^* 
and  deliYered  other  goods,  but  that  was  rendered  impossible  by  the     Walkcb. 
liquidation. 

Another  point  was,  that  there  had  been  a  meeting  of  creditors  at 
which  the  position  of  the  debtor  had  been  considered,  and  that  it 
was  frandnlent  of  any  one  creditor  to  have  any  dealings  with  the 
debtor  behind  the  backs  of  the  other  creditors.  Bat  there  is  no 
proof  of  any  such  meeting  of  creditors.  If,  indeed,  there  had  been 
a  general  meeting  of  creditors,  and  they  had  postponed  coming  to 
any  resolution  as  to  a  liquidation  until  the  accounts  were  made  up, 
and  had  adjourned  for  that  purpose,  an  equity  might  have  arisen 
inter  m  that  one  should  not  attempt  to  obtain  a  preference  behind 
the  hacks  of  the  others.  But  in  the  present  case  there  was  no 
sodi  meeting  of  creditors;  only  two  or  three  of  the  principal 
creditors  met  to  discuss  the  possibility  of  giving  the  debtor  further 
assistance. 

On  the  whole,  I  am  of  opinion  that  the  decision  of  the  Begistrar 
;  light,  and  the  order  of  the  Chief  Judge  must  be  discharged. 


Sm  W.  IL  Ja3CES»  llJ^  concurred. 

S(dicitof8  for  the  Appellant :  Messrs.  R.&  W.B.  Smith,  agents 
for  Messrs  Ford,  Eddwrn,  A  Ford,  Leed^ 

Solicitors  for  the  Bespondent :  Messrs.  Milne,  Biddle,  dt  Mdlor, 
agents  for  Messrs.  Terry  A  BAinmm,  Bradford. 
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»-v-  [1873    A.    12.] 

^prf717, 18; 

^y  '  TTaj'd  Q^  Cowri — Eeligious  Education — Abzndonment  hy  the  FaiJter  o/his  right 
to  control  his  (MUdrcn'a  Education — Ante-nuptial  Agreement  as  to  Bdigicn 
of  ihe  Children. 

An  ante-Duptial  agreement  that  the  children  shall  be  brought  up  in  a 
different  religion  from  that  of  the  father  is  not  binding  at  law  or  in 
equity;  but  such  an  agreement  will  have  weight  with  the  Court  in  cod- 
Bidering  whether  the  father  has  abandoned  his  right  to  educate  his  children 
in  his  own  religion. 

Where  a  father  has  not  forfeited  or  abandoned  his  right  to  educate  his 
children  in  his  own  religion,  the  Court  cannot  refuse  to  order  a  child  to  be 
educated  in  that  religion  merely  because  it  thinks  that  the  cUUd  will  be  more 
happy  and  contented,  or  better  provided  for,  if  left  with  those  who  have  bad 
the  care  of  it. 

But  if  a  father  has  forfeited  or  abandoned  his  right  to  educate  his  children 
in  his  own  religion,  the  Court  will  consider  only  the  happiness  and  benefit  of 
the  child,  and  will  order  it  to  remain  in  the  care  of  those  by  whom  it  has 
been  brought  up,  and  to  be  educated  in  their  religion ;  although  the  child 
may  not  have  so  far  imbibed  the  particular  doctrines  of  that  religi<Hi  as  to 
render  it  dangerous  to  change  its  religious  training. 

The  father  of  the  infant  Plaintiff  was  a  Roman  Catholic  and  the  mother  a 
Protestant.  Before  the  marriage  they  made  a  verbal  agreement  that  the  boys 
should  be  brought  up  as  Roman  Catholics  and  the  girls  as  Protestants.  The 
Plaintiff,  who  was  a  girl,  was  baptized  in  the  Church  of  England,  At  the 
time  of  her  birth  her  father  was  absent,  ill  of  consumption,  but  wasinfomied 
by  letter  of  the  mother's  intention  as  to  the  baptism.  He  replied,  saying 
tliat  a  Roman  Catholic  Priest  would  call  on  the  mother.  This  was  not 
done,  and  the  child  was  baptized  as  a  Protestant  The  father  died  in 
February,  1863,  when  the  child  was  about  nine  months  old,  leaving  oo 
property  for  the  support  of  his  children.  A  few  days  before  his  death  he 
made  a  will  whereby  he  directed  that  his  children  should  be  brought  up 
in  the  Roman  Catholic  faith,  and  appointed  his  brother,  who  was  a  Roman 
Catholic,  their  guardian.  After  his  death  the  Plaintiff  was  allowed  by  the 
guardian  to  remain  with  her  mother  and  her  mother's  family,  and  tc  be 
brought  up  by  them  as  a  Protestant  till  she  was  nearly  nine  years  old.  The 
guardian  then  claimed-  that  the  child  should  be  given  up  to  him,  and  after 
long  discussions  applied  for  a  writ  of  habeas  corpus  in  the  Court  of  Quesn's 
Bench.  The  child  was  then  made  a  ward  of  the  Court  of  Chancery,  bein? 
then  nearly  eleven  years  old,  and  the  Lords  Justices,  having  seen  and  con- 
versed with  her,  were  of  opinion  that  she  had  not  imbibed  the  distinctive 
principles  of  the  Church  of  England  to  such  an  extent  that  it  would  be  croel 
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or  dangeroQs  on  that  gnmnd  alone  to  have  her  educated  in  the  Boman  L.  JJ. 

Catholic  faith : —  1^^ 

iZifW,  notwithstanding  (affinning  the  decision  of  Maiins,  V.C.),  that  the  ^*v^ 

Plaintiff  onght  to  he  allowed  to  remain  with  her  mother,  and  to  he  hrought  Andrews 

up  in  the  Protestant  leUgion.  g^^ 

i  HIS  was  an  appeal  from  an  order  of  Yice-Chancellor  Malins. 

The  Plaintiff  Mary  EUen  Andrews  was  the  infant  daughter  of 
Thomas  Andrews^  and  her  father  being  dead,  this  suit  was  instituted 
f'T  the  purpose  of  making  her  a  ward  of  Courts  and  for  the 
appointment  of  a  guardian,  and  for  direction  as  to  her  education. 

The  evidence  wad  conflicting  on  seyeral  points.  The  witnesses 
and  the  testamentary  guardian,  who  was  the  Appellant  on  the 
present  occasion,  were  examined  viva  voce  before  the  Lords 
Justices^  and  the  result  of  the  evidence  was  as  follows : — 

Thomas  Andrews,  the  father  of  the  Plaintiff,  was  a  chemist  and 
druggist,  and  was  a  Boman  Catholic.  His  wife  Ellen  was  the 
daughter  of  Joseph  and  Mary  Fleeicrofty  who  lived  at  Chester ^  and 
she  and  her  family  were  members  of  the  Church  of  England, 
After  the  death  of  Thomas  Andrews  she  married  Mr.  Edsey,  a 
batcher,  her  present  husband.  Mrs.  Edsey  swore  that  on  the  day 
when  she  was  engaged  to  be  married  to  Thomas  Andrews  she,  in 
the  presence  of  her  mother,  had  a  conversation  with  him  respect- 
ing the  difference  of  religion  between  them ;  that  she  said  to  him, 
''If  there  is  any  family,  it  may  make  unpleasantness  between  us 
tinless  there  is  some  arrangement  made,"  and  that  he  replied  that 
lie  was  quite  willing  that  the  girls  should  be  brought  up  as  Pro- 
testants and  the  boys  as  Catholics,  and  that  she  and  her  mother 
consented  to  this.  Her  mother,  Mrs.  Fleetcroftf  confirmed  her 
evidence,  and  the  Lords  Justices  considered  it  proved  that  Thomas 
Andrews  did  promise  his  intended  wife  before  their  marriage  that 
lie  would  allow  any  girls  they  might  have  to  be  educated  as  Pro- 
testants. On  the  other  hand,  the  Appellant  and  the  other  members 
of  the  Andrews  family  positively  swore  that  they  never  heard  of 
any  such  arrangement,  and,  though  Mrs.  Edsey  stated  that  she 
^  had  conversations  with  members  of  her  husband's  family  on 
the  subject,  she  could  not  remember  when  or  with  whom  those 
conv^sations  occurred,  and  the  Lords  Justices  therefore  were  not 
satisfied  that  the  arrangement  that  boys  should  be  brought  up  as 
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L.  JJ.       Catholics  and  girls  as  Protestants  was  ever  communicated  bv 
1873       Thomas  Andrews  to  his  own  family. 
Andrews         Thomas  Andrews  and  his  wife  were  married  in  the  Cathedral 
*'•         of  Chester  by  a  clergyman  of  the  Church  of  England^  on  the  7th 
—        of  March,  1854.    A  boy,  Francis  Xavier  Joseph  Andrews^  was 
afterwards  bom,  and  had  always  been  brought  up  as  a  Cathohc. 
In  the   early  part  of   the  year  1862  Thom^as  Andrews  became 
seriously  ill  of  consumption,  and  went  to  reside  with  his  own 
mother  at  Liverpool.    His  boy  was  also  taken  care  of  by  his  own 
relations.    His  wife  went  to  reside  with  her  father  and  mother  at 
Chester,  where,  on  the  22nd  of  May,  1862,  the  Plaintiff  was  bom. 
She  was  baptized  at  Christ  Churchy  in  the  city  of  Chester^  by  s 
clergyman  of  the  Church  of  England.    There  was  a  conflict  ot 
evidence  how  far  Thomas  Andrews  approved  or  disapproved  the 
child  being  baptized  as  a  Protestant.     Mrs.  Kelsey  swore  that  she 
wrote  a  letter  to  inform  him  that  she  was  going  to  have  the  child 
baptized,  and  mentioning  the  names  of  the  sponsors,  who  were 
known  to  him  to  be  Protestants,  and  that  she  got  an  answer,  not 
stating  any  objections  to  the  child  being  baptized  as  a  Protestant, 
but  saying  that  a  Catholic  priest  would  call  upon  her,  bat  no 
priest  called.    The  witnesses  on  the  other  side  stated  that  Thoman 
Andrews  spoke  to  them  about  getting  a  priest  to  baptize  the  child, 
but  that  there  was  a  difficulty,  because  a  priest  would  not  go  to  a 
house  to  baptize  a  child  unless  it  was  ill.     Some  time  afterwards, 
namely,  about  two  months  after  the  baptism  of  the  child,  the 
mother  went  from  Chester  with  the  child  to  visit  the  father  at 
Liverpool.    There  was  some  doubt  as  to  what  took  place  between 
the  father  and  the  mother  about  the*  baptism  of  the  child  when 
they  met.    The  witnesses  for  the  Appellant  represented  that  a 
Catholic  priest  bad  been  sent  for  to  baptize  the  child ;  that  lie 
did  not  do  so  because  it  was  discovered  that  the  child  had  been 
baptized  already ;  and  that  the  father  was  very  much  surprised 
and  annoyed  that  the  child  had  been  baptized.    On  the  other 
hand,  Mrs.  Kelsey  denied  that  there  was  any  unpleasantness  what- 
ever between  her  and  her  husband  on  the  subject  of  the  child 
being  baptized  a  Protestant. 

Upon  this  conflict  of  evidence,  the  Lords  Justices  considered  it 
probable  that  Thomas  Andrews,  who  at  this  time  was  very  ill  of 
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<H)Qsamptioiiy  may  have  been  really  desirous  that  the  child  should,        Lr  JJ. 
if  possible,  be  baptized  as  a  Catholic,  and  may  have  told  his  rela-       1873 
tions  so,  bat  that,  at  the  same  time,  remembering  the  promise  he     akdrews 
had  made  to  his  wife  that  she  should  be  allowed  to  bring  up  her       g^^^ 

daughters  as  Protestants,  he  did  not  dare  openly  to  express  his        

feelings  to  her,  or  to  take  any  active  steps  to  prevent  the  child 
being  baptized  a  Protestant 

In  December,  1862,  Thomas  Andrews  went  with  his  mother 
from  Liverpool  to  Maneheder,  and  Mrs.  Kelsey  returned  with  the 
^hild  to  her  parents  at  Chester. 

On  the  14th  of  February,  1863,  Thomas  Andrews  executed  the 
following  will  :— 

"  I,  Thomas  Andretos,  of  Manehester^  in  the  county  of  Lancaster, 
chymist  and  druggist,  hereby  direct  that  my  children  shall  be  bap- 
tized and  brought  up  as  members  of  the  Eoman  Catholic  Church, 
and,  in  the  event  of  my  death,  I  hereby  appoint  my  brother /oaepR 
AndrewSy  of  Manchester,  reporter,  the  guardi^  .of  my  children  for 
the  execution  of  this  my  request,  giving  him  power,  should  he  see 
fit,  to  appoint  any  other  person  being  a  Koman  Catholic  as 
guardian  to  my  children  to  act  in  case  of  his  death,  or  upon  his 
ceasing  voluntarily  to  discharge  the  duty,  and  to  adopt  any  course 
"which  he  may  think  proper  for  carrying  out  my  intentions.** 

The  due  execution  of  the  will  was  proved  before  the  Lords 
Justices,  who  saw  no  reason  to  doubt  that  it  constituted  a  valid 
appointment  of  the  Appellant  to  be  the  testamentary  guardian  of 
the  two  children  of  Thomas  Andrews. 

On  the  16th  of  February,  1863,  Thcmas  Andrews  died.  Mrs. 
Eelseif  was  sent  for  from  Chester,  but  did  not  arrive  until  the 
day  after  her  husband's  death.  No  witness  expressly  stated  that 
the  will  was  given  to  Mrs.  Kdsey  to  read,  or  that  it  was  read 
to  her;  but  Joseph  Andrews  swore  that  he  told  his  mother  to 
explain  it  to  her,  and  one  or  two  of  the  other  members  of  the 
Andrews  family  said  that  they  had  conversations  with  her  on  the 
subject.  On  the  other  hand,  Mrs.  Kelsey  denied  that  she  was  ever 
told  of  the  will,  or  that  her  husband  had  by  his  will  directed  that 
lier  daughter  should  be  brought  up  as  a  Catholic,  and  said  that  all 
she  was  told  was  that  Joseph  was  to  assist  her  and  her  children. 
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U  J  J.      On  this  eridence  the  Lords  Justices  were  not  satisfied  that  Mrs. 

1873       Eelsey  had  notice  that  her  husband  Thomas  Andrews  had  by  his 
Akdbxws     will  directed  that  the  Plaintiff  should  be  brought  up  as  a  Catholic 

gj^^        contrary  to  his  promise  to  her  that  she  should  be  brought  up  as  a 

Protestant. 

Thomas  Andrews  left  no  assets  behind  him  for  the  support  of  hk 
wife  and  children.  From  the  time  of  his  death  the  boy  was  sup- 
ported at  the  sole  expense  of  his  father's  relatiyes,  and  principally 
at  the  expense  of  the  Appellant,  while  the  girl,  the  Plaintiff, 
continued  to  live  with  her  mother  in  the  house  of  Mr.  and  His. 
Fkelcrofl,  About  three  years  after  the  death  of  her  first  husband, 
Mrs.  Kelsey  married  her  present  husband,  and  w^it  to  live  with 
him  in  Liverpool.  The  Plaintiff,  however,  continued  to  live  with 
her  grandfather  and  grandmother,  Mr.  and  Mrs.  Fledcroft,  and  was 
solely  supported  by  them  and  her  mother.  She  was  educated  as 
a  Protestant,  and  attended  a  small  school  kept  by  one  of  her 
aunts.  The  Appellant  saw  her  occasionally,  but  until'  about  the 
end  of  March,  1871,  he  took  no  steps  whatever  to  assert  his  autho- 
rity as  guardian,  and  never  informed  either  Mr.  or  Mrs.  Fleeterofl, 
or  Mrs.  Kelsey ^  of  his  intention  to  have  the  child  educated  as  a 
Cathohc. 

At  the  end  of  March,  or  beginning  of  April,  1871,  the  Ap- 
pellant reqi^ired  Mrs.  Fledcroft  to  deliver  the  Plaintiff  to  him  to 
be  educated  as  a  Catholic.  This  was  refused,  and  a  correspon- 
dence thereupon  ensued  between  the  Appellant  and  John  F,  Fleet- 
crafty  an  uncle  of  the  Plaintiff,  and  afterwards  between  the  solicitors 
on  each  side.  Ultimately,  on  the  3rd  of  September,  1871,  Mrs^ 
Fleetcrofty  under  the  threat  of  leg^l  proceedings,  gave  up  the 
Plaintiff  to  the  Appellant,  who  took  her  to  his  own  mother  at 
Liverpooly  where  she  remained  until  December,  1871,  and  for 
these  three  months  she  was  supported  by  the  Andrews  familjr 
and  educated  as  a  Catholic.  Before  Christmas,  1871,  she  was 
sent  back  to  her  grandmother,  Mrs.  Fleeicrofiy  at  Ohester,  in  order 
that  she  might  pay  her  a  short  visit.  It  appeared  to  have  been 
the  understanding  of  the  parties  at  the  time  that  she  should  be 
returned  in  a  fortnight  or  three  weeks ;  but  the  Fleeterofts  shewed 
by  their  letters  that  they  were  unwilling  to  part  with  the  PIaintiff^ 
and  ultimately,  on  the  22nd  of  January,  1872,  Mrs.  Eelsey  wrote 
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a  letter  to  the  Appellant  positively  refusing  to  give  up  the 
Plaintiff. 

Accordingly,  the  Appellant  applied  to  the  Court  of  Queen's 
Bench  for  a  writ  of  habeas  corpus  that  the  Plaintiff  might  be  de- 
livered up  to  him,  and  the  Court  of  Queen's  Bench  held,  though 
with  reluctance,  that  they  had  no  discretion  to  refuse  the  writ. 
Bat  not  being  satisfied  as  to  the  yalidity  of  the  testamentary 
document  they  directed  an  issue  to  try  its  validity,  and  suspended 
the  writ  in  the  meantime.     The  case  is  reported  (1). 

A  sum  of  £20  was  thereupon  invested  in  the  names  of  two 
trustees  in  trust  for  the  Plaintiff,  and  the  present  bill  filed.  The 
Plaintiff  then  moved  for  an  injunction  to  restrain  the  Appellant 
Joseph  Andrews  from  interfering  with  the  custody  or  education  of 
the  child,  and  for  the  settlement  of  a  proper  scheme  for  her 
education,  and  for  the  appointment  of  a  guardian. 

The  Yice-Chancellor  granted  the  injunction,  and  from  this 
decision  Joseph  Andrews  appealed  (2). 


L.JJ. 
1873 


(1)  Law  Bep.  8  Q.  B.  153. 

(2)  1873.  Feb.  15. 

Sib  R.  MALI5S,  Y.C.,  after  stating 
the  result  of  the  evidence  and  referring 
to  the  judgment  of  the  Court  of  Queen's 
Bench,  continued  :— 

Now  with  regard  to  the  doctrine 
of  the  Court,  that  a  child,  a  ward  of 
Court,  muse  he  hrought  up  in  the 
religion  of  its  father  in  the  ahsence  of 
any  special  circumstances  to  the  con- 
trary, nohody  will  attempt  to  deny 
that.  I  relieved  Mr.  Hemming  from 
any  difficulty  on  that  suhject.  It  is  a 
rule  of  the  Court  which  is  often  very 
]«iinfully  hrought  into  action.  But 
still  it  is  so  absolute  that  I  myself  on 
many  occasions  have  been  obliged  to 
warn  mothers  that  they  cannot  be  per- 
mitted to  bring  up  their  children  in 
any  other  religion  than  the  religion  of 
their  father,  unless  there  be  some  par- 
ticular circumstances  which  justify  a 
deviation. 

\\Tiat,  then,  are  the  circumstances 

3  G 


which  may  justify  a  deviation  in  the 
present  case  ?  Mr.  Hemming  has  gone  at 
great  length  into  the  decision  of  Lord 
HatlierUy,  which  was  relied  upon  by 
Mr.  Glasse.  The  case  of  HiU  v.  HUl 
(10  W.  R.  400)  was  largely  com- 
mented on  by  both  sides.-  In  that  case 
it  was  alleged,  but  not  proved  to  the  satis- 
faction of  Lord '  J7aMer2ey,  that  there 
was  an  arrangement  before  the  marriage 
that  the  boys  should  be  brought  up  as 
Roman  Catholics  and  the  girls  as  Pro- 
testants, the  father  being  a  Roman 
Catholic  and  the  mother  a  Protestant. 
But  Lord  Hatherley  did  not  say  that  if 
it  had  been  proved  he  should  have 
thought  it  an  unimportant  fact.  Mr. 
Hemming  argued  that  it  is  an  inflexible 
rule  of  this  Court  that  a  father  cannot 
renounce  the  duty  he  owes  to  his  child. 
No  doubt  there  may  be  some  duties  so 
absolute  on  a  parent  that  he  is  not  at 
liberty  to  renounce  them.  But  with 
regard  to  this  particular  question,  if  a 
Roman  Catholic  thinks  fit  to  marry  a 
Protestant  surely  tljere  are  some  duties 
2  1 
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Mr.  Charles  Bussdl,  Q.C.y  and  Mr.  Hemming,  for  the  Appellant :~ 

The  ante-nuptial  agreement  relied  on  by  the  Plaintiff  is  not 
proved,  and  if  it  really  was  made  it  was  not  binding  at  law 


In 


towards  the  mother  as  well  as  to  him- 
self, and  in  the  question  whether  they 
shall  be  brought  uj)  as  ChristiaDs  or 
not  that  duty  is  imperativa  Because 
if  a  Christian  father  were  to  undertake 
that  his  children  should  not  be  brought 
up  as  Christians  that  would  be  a  matter 
of  the  highest  possible  consideration; 
but  the  question  whether  they  should 
be  brought  up  as  Roman  Catholic 
Christians  or  as  Protestant  Christians 
is  a  comparatively  subordinate  ques- 
tion, and  surely  it  is  a  question  on 
which  the  feelings  of  the  mother  as 
well  as  the  feelings  of  the  father  are  to 
be  consulted ;  and  if  they  enter  into  an 
arrangement  of  that  kind  which  is 
founded  on  honour  and  justice,  I  con- 
fess I  am  unable  to  see  any  principle  on 
which  this  Court  would  not  give  effect 
to  it.  Mr.  Bemming  calls  to  my  recol- 
lection the  Statvie  <f  Frauds^  which 
says  undoubtedly  that  all  contracts  in 
consideration  of  marriage  which  are  not 
signed  by  the  parties  to  be  bound 
thereby  are  void.  If  it  were  a  con- 
tract with  regard  to  property  I  quite 
agree  with  him.  If  a  husband  were  to 
agree  to  settle  a  large  sum  of  money 
upon  his  wife,  and  the  contract  were 
only  verbal  and  by  word  of  mouth, 
that  is  by  the  Statute  of  Frauds  ab- 
solutely void,  and  no  efiFect  could  be 
given  to  it  in  this  Court ;  but  it  is  other- 
wise in  such  a  matter  as  this,  which  is 
not  a  matter  of  property  but  a  matter 
of  feeling. 

In  the  case  to  which  I  have  referred 
Lord  Eatherley  goes  at  great  length 
into  the  evidence  to  shew  that  there 
was  no  conclusive  proof  that  there  was 
such  an  arrangement.  This,  to  my 
mind,  is  evidence  that  if  he  had  come 


to  the  conclusion  that  there  was  such 
an  arrangement  he  would  have  attache*! 
importance  to  it ;  not,  indeed,  on  tbe 
question  whether  there  was  an  ab- 
juration of  all  duties  to  the  child, 
because  in  a  Protestant  country  like 
this  I  think  we  are  bound  to  assQice 
that  a  child  is  at  least  as  likehr  to 
be  well  brought  up  in  the  Protestant 
religion  as  it  could  possibly  be  in 
the  Roman  Catholic  religion.  There- 
fore I  caimot  see  that  there  is  any  ab- 
juration whatever  of  the  duty  of  a 
parent  in  agreeing  that,  instead  of  \xkz 
brought  up  in  that  particular  form  d 
Christianity  to  which  he  himself  be- 
longs, the  childf  should,  in  deference  to 
the  feeUngs  of  the  mother,  be  brought 
up  in  her  particular  form  of  the  Oms- 
tian  religion.  Therefore  I  entirely 
agree  with  what  I  take  to  he  Lord 
Eatherley* s  opinion,  that  if  such  an 
agreement  as  that  is  established  it  is 
one'  to  which  this  Court  would  fetl 
every  inclination  to  give  effect.  Bo: 
coming  to  the  conclusion  as  he  did 
in  that  case,  that  such  an  agreement 
was  not  proved,  he  proceeds  to  look 
at  the  conduct  of  the  husband,  an«i 
from  the  conduct  of  the  hnsbaDd 
(who  died  when  the  child  was  a  little 
under  seven  years  of  age),  having  al- 
lowed the  mother  to  have  the  control  of 
the  education  of  the  children  and  x^ 
bring  them  up  in  her  own  fonu  of 
religion,  namely,  the  Protestant  form, 
he  thought  that  he  had  thereby  to 
that  extent  renounced  the  authority  of 
a  father.  Therefore  when  tho«  who 
claimed  through  him  endeavoured  to 
interfere.  Lord  HatherUy  came  to  the 
conclusion  (and  I  most  entirely  agrea 
with  his  judgment)  that  it  was  not  a 
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the  first  place,  it  was  not  in  writing,  and  is  therefore  void  under 
the  SkUfde  of  Frauds.  Bat  a  more  important  consideration  is,  that 
a  £tther  has  no  power  to  fetter  himgelf  by  an  agreement  to  exercise 
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case  in  which  he  oould  allow  the  pater- 
nal relatives  to  interfere  with  the  mother 
in  bringing  up  the  child  as  a  Protestant, 
the  iather  having  himself  allowed  the 
child  to  be  brought  up  by  the  mother 
until  she  was  nearly  seven  years  of 
age. 

Now  in  this  case  it  is  proved  to  my 
satisfaction  that  there  was  an  arrange- 
ment before  the  marriage  that  the 
female  children  (if  any)  should  be 
brought  up  as  Protestants.  In  pursu- 
ance of  that  I  find  that  there  is  not 
only  an  agreement  by  the  father,  but 
that  that  agreement  is  acted  on  by  his 
allowing  the  child  to  be  taken  to  a  Pro- 
testant church,  and  baptized  in  that 
church,  which  is  a  ibrmal  admission  into 
the  Protestant  Church. 

It  was  suggested  by  Mr.  Eemming 
that  this  took  place  while  the  father 
was  absent,  but  I  consider  it  8uf5.ciently 
proved  that  it  was  done  with  the  father's 
approbation,  and  that  he  selected  the 
spcHisors.  If  the  father  himself  were 
applying  on  this  oocanon  I  should  hold 
that  after  that  it  was  too  late  for  him 
to  interfere  with  the  education  of  the 
child. 

Then,  assuming  that  cTbeepft  An- 
drews, the  paternal  uncle,  was  duly 
appointed  guardian,  what  has  been  his 
oonduct?  He  allowed  the  child  to 
enter  her  tenth  year  before  he  took  any 
proceedings.  For  I  can  pay  no  atten- 
tion to  the  correspondence  in  1871,  as  it 
was  not  followed  by  action.  I  cannot 
coDsider  that  he  did  anything  to  assert 
his  right  until  he  applied  for  the  writ 
of  habea*  corpus  to  Mr.  Baron  Pigott  on 
the  12th  of  June,  1872.  It  is  true  that 
the  child,  previously  to  that,  went  on 
a  visit  to  her  guardian,  but  she  re- 


turned in  pursuance  of  an  arrangement, 
and  nothing  was  done  until  the  writ 
was  taken  out.  The  child  was  then 
more  than  ten  years  old.  Much  has 
been  said  as  to  the  case  of  Stourton  v. 
Stourtan  (8  D.  M.  &  G.  760).  Mr. 
Eemming  said  that  the  subsequent  de- 
cision of  the  present  Lords  Justices  in 
Hawkswcrth  v.  Hawhsworik  (Law  Bep. 
6  Gh.  639)  did  not  expressly  overrule 
that  case,  but  qwui  overruled  it.  Now 
I  confess  I  do  not  understand  what 
quasi  overruling  a  decision  means. 
However,  when  I  find  two  suoh  emi- 
nent Judges  as  the  Lord  Justice 
Knight  Bruce  and  the  Lord  Justice 
Tamer  agreeing  on  such  a  matter,  I 
confess  I  should  look  with  the  very 
greatest  hesitation  at  a  subsequent  de- 
cision which  is  said  to  overrule  them ; 
and  unless  I  was  perfectly  satisfied  in 
my  own  judgment  that  it  was  the  in- 
tention of  the  Court  by  that  subsequent 
decision  to  overrule  them,  I  should 
follow  the  decision  of  those  two  Lords 
Justices. 

Now  what  was  the  case  to  which 
that  applied?  It  was  a  weaker  case 
than  this,  for  it  related  to  the  education 
of  a  child  who  was  the  son  of  a  Boman 
Catholic  and  a  member  of  a  noble 
family.  In  that  case  the  father  of  the 
child,  Mr.  Stourton  (the  father  and 
mother  being  both  Roman  Catholics) 
died  a  Roman  Catholic,  and  at  his 
death  the  mother  was  a  Roman  Catho- 
lic. She  afterwards  changed  her  reli- 
gion and  became  a  Protestant  The 
Stourton  family,  with  full  knowledge 
of  that,  allowed  the  boys,  whose  educa- 
tion was  in  question  in  the  cause,  to 
remain  with  the  mother.  The  note 
states  that  the  child  was  bom  in  1847, 
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rights  which  are  not  given  him 
benefit  of  his  children,  in  a  way 
considers  injorions  to  them.   .He 


for  his  own  benefit,  bat  for  the 
which,  in  his  own  jadgment,  he 
is  bound  to  educate  his  children 


tbat  Mrs.  Stourton,  after  her  husband's 
death,  aB  it  appeared  from  the  evidence 
not  later  than  1852,  became  a  member 
of  the  Gharch  of  England — that  is, 
when  the  child  was  five  years  of  age. 
She  then  retained  the  custody  of  the 
child  until  he  was  nine  years  of  age. 
Here  the  child  is  ten  years  and  up- 
wards. Then,  for  the  first  time,  the 
paternal  relatives  interfered  and  sought 
to  have  the  custody  of  the  child  in 
order  that  it  might  be  brought  up  as  a 
Boman  Gatholio.  But  in  the  mean- 
time the  mother,  having  become  a  Pro- 
testant when  the  child  was  five  years  of 
age,  which  is,  I  think,  the  earliest 
period  at  which  you  would  consider  a 
child  would  receive  any  religious  im- 
pression, continued  to  educate  it,  and  I 
suppose  zealously  educated  it,  in  the 
Protestant  religion.  Lord  Justice 
James  seems  to  imply  that  she  was 
a  proselytizing  mother.  I  confess  I 
am  unable  to  see  on  what  ground  he 
does  so.  It  is  a  strong  term.  I  do 
not  see  any  evidence  that  she  was 
a  proselytizing  mother.  She  was  a 
mother  who,  I  suppose  from  conscien- 
tious oonvictiou,  had  left  the  Boman 
Gatholic  Church  and  had  become  a 
Protestant,  when  the  child  was  five 
years,  of  age,  and  being,  as  most  con- 
verts are,  very  earnest,  I  daresay  she 
most  earnestly  and  zealously  educated 
her  child  as  a  Protestant,  for  he  appears 
to  have  been  very  well  informed  of  the 
principles  of  the  Protestant  Ghurch 
when  he  came  before  the  Lords  Justices 
at  the  age  of  nine  years. 

Now  what  are  the  principles  on  which 
the  Lords  Justices  proceeded  there  ?  I 
confess  to  my  mind  they  are  general, 
broad,  intelligible  principles,  upon  which 


I  always  myself  endeavour  to  act,  aad 
upon  which  I  shall  endeavour  to  act  in 
the  present  case.  The  Loid  Jus^ce 
Knight  Bruce  says,  **  In  my  judgment, 
I  repeat,  there  has  been  a  ftilurs  in 
duty  to  the  late  Mr.  Stottrtatu'^  That 
is,  a  fiulure  in  duty  to  the  late  lather 
in  not  at  an  earlier  period  inteifefing 
about  this  child.  As  soon  as  the  mother 
became  a  Protestant  that  was  the  time 
for  them  to  interfere;  at  all  eveoto, 
when  the  child  attained  seven  yetis  of 
age.  But  they  allowed  the  matter  to 
rest  until  he  was  nine.  Then  the  Lord 
Justice  says :  **  Application  might,  of 
course,  have  been  made  to  this  CoQit 
as  to  the  child  before  his  mind  had  be- 
come rdigiously  influenced  and  bitised, 
in  which  case  I  am  persuaded  that  his 
education  in  lihe  doctrines  of  the  diaich 
of  his  father  would  have  been  ofdeied, 
and  so  far  as  possible  secured.  Oi^tthe 
same  thing  to  be,  or  can  it  be  done  nor? 
At  the  close  of  the  argument  I  was  un- 
able to  consider  it  otherwise  than  very 
possible  that  notwithstanding  fheevij 
age  of  this  boy  his  mother,  a  coovot, 
might  so  efiectoally  have  availed  her- 
self of  the  full  opportunity  aflfordedby 
the  paternal  relatives  as  to  have  nude 
religious  impressions  on  his  mind  to  s 
depth  and  an  extent  rendering  daoger- 
oua  and  imppDper  any  attempt  at  impoctr 
ant  changes  in  them.  ItwasmyopinioD 
accordingly,  and  that  also  of  my  learned 
brother,  that  we  should  have  an  mter- 
view  with  the  lad."  The  Lord  Justice 
James  in  a  subsequent  case  teemi  to 
have  thought  that  improper.  I  confai 
I  am  unable  to  concur  in  that  opinioo. 
I  am  happy  to  find  the  Yice-Ohso' 
cellor  Wickens  also,  with  regard  to  tlie 
infiuit  in  the  other  case  of  Eatda* 
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worth  T.  Hawkaworlh  (Law  Rep.  6  Cb. 
539),  took  the  same  course,  although 
from  the  yery  tender  age  of  the  child 
in  that  case  he  did  not  consider  that 
an  important  thing ;  and  no  doubt 
there  is  a  great  difference  in  children, 
as  there  is  in  men  and  women.  One 
child  of  nine  years  of  age  may  be  very 
rapeiior  to  another  of  the  same  age, 
and  there  may  have  been  no  doubt  a 
great  difference  between  young  Stourion 
at  the  age  of  nine  and  young  Edwka- 
iffortk  (a  female  child  in  that  case)  at 
the  age  of  eight  and  a  half  yean. 
ThereibreYice-Ghancellor  TFfcA:eits  said, 
what  might  be  expected,  that  he  did 
not  attach  much  importance  to  the  in- 
terview, but  the  interview  he  had. 

Then  the  Lord  Justice  continues: 
**  He  was  brought  to  us  in  consequence 
<ia  the  28th  of  February,  and  conversed 
with  us.  Certainly,  I  had  thought  it 
not  unlikely  that  we  should  find  him, 
in  ooUegiate  phrase, '  crammed  *  for  the 
occasion ;  but  I  cannot  say  that  I  had 
anticipated  such  answers  as  he  gave  to 
Eome  queatioDS  that  we  asked  him,  or 
was  prepared  for  some  of  the  obser- 
Tstions  that  he  made,  not  exhibiting 
<to  US  at  least)  any  marked  idiosyn- 
<cicy.  He  seemed  to  be,  in  point  of 
intelligence,  rather  above  than  below 
me^ocrity,  and  to  have  received  (what 
indeed  in  the  circumstanoes  was  to  be 
expected)  man  minute  and  close  in- 
itroction  as  a  Protestant,  upon  some 
at  least  of  the  main  points  of  difference 
between  the  Church  of  Englafid  and 
that  of  J2ome,  than  is  usual  in  jEii^Zafuf 
with  boys  of  his  age."  Then  he  says : 
^UpoQ  much  consideration  I  am  of 
opinion" — ^now  these  are  the  things 
that  are  not  to  be  overlooked — "  that 
the  Ghild*s  tranquillity  and  health,  his 
temporal  happiness,  and,  if  that  can 


exist  apart  from  spiritual  welfare,  his 
spiritual  welfare  also,  are  too  likely  now 
to  suffer  importantly  from  an  endeavour 
at  efibcing  his  Protestant  impressions, 
not  to  render  any  such  attempt  unsafe 
and  improper." 

Then  Lord  Justice  Turner,  taking 
the  same  view,  says  this :  •*  The  prin- 
ciples by  which  this  Court  is  governed 
in  cases  of  this  nature,  where  there  are 
no  testamentary  guardians,  are  not,  as 
I  apprehend,  open  to  any  serious  doubt. 
When  infants  become  wards  of  the  Court 
the  first  and  paramount  duty  of  the 
Court  unquestionably  is  to  consult  the 
well-being  of  the  infants,  and  in  dis- 
charging that  duty  the  Court  recognises 
no  religious  distinctions.  If,  consis- 
tently with  the  due  discharge  of  that 
duty,  the  wishes  of  the  father  can  be  at- 
tended to,  the  Court  having;  regard,  as 
I  apprehend,  to  the  power  with  which 
the  law  of  the  country  has  entrusted 
the  father  of  appointing  guardians  for 
his  children,  and  thereby  directing  and 
regulating  their  future  course  of  life, 
pays  attention  to  those  wishes ;  but  if 
the  wiahes  of  the  father  cannot  be  car- 
ried into  effect  without  sacrificing  what 
the  Court,  acting  without  bias,  judges 
to  be  for  the  well-being  of  the  children, 
those  wishes  cannot  be  attended  to. 
Where,  therefore,  as  in  the  present 
case,  the  father  has  died  without  hav- 
ing expressed  his  intention  as  to  the 
education  of  his  children,  and  applica- 
tion is  immediately  or  promptly  made 
to  this  Court  for  its  interference,  I  take 
it  to  be  very  much  of  course  that  the 
children  should  be  brought  up  in  the 
faith  which  the  fi&ther  has  professed,  the 
Court  presuming  that  such  would  be  the 
wish  of  the  father ;  but  where,  as  in  the 
present  case  also,  the  application  to  this 
Court  has  been  delayed  and  the  chil- 
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quish  the  control  over  his  children's  education  : 
VatmOart  v.  Vansittart  (2) ;  Hope  v.  Hope  (3). 


In  re  Meades  (1) ; 
Unless  the  fSsiiher 


Andrews 

V. 

Salt. 


dren  have  been  suffered  to  receive  reli- 
gious  impressions  different  from  those 
which  the  father  entertained,  other  and 
far  more  serious  considerations  present 
themselves :  the  wishes  of  the  father 
may  he  in  conflict  with  the  well-being 
and  even  with  the  safety  of  the  chil- 
dren— and  in  order  to  ascertain  whether 
this  is  the  case  or  not,  it  becomes  ne- 
cessary to  see  what  is  the  extent  of  the 
impression  which  has  been  made  upon 
the  minds  of  the  children,  and  to  con- 
sider what  may  be  the  danger  of  dis- 
turbing that  impression." 

Ko  other  case  has  occurred  since  that 
case  to  which  I  think  it  necessary  to 
refer  except  that  of  Hawhsworth  v. 
EawTcaworth  (Law  Rep.  6  Ch.  539). 
That  case  is  plainly  distinguishable 
from  the  present.  There  the  father 
died  intestate.  It  was  the  case  of  a 
female  child  brought  up  with  the 
mother,  well  educated,  as  Vice-Chan- 
cellor  WicheuBy  who  saw  them  both, 
stated ;  but  the  father  had  done  nothing 
from  which  you  could  infer  any  ac- 
quiescence on  his  part  that  the  child 
should  be  brought  up  a  Protestant.  It 
was  therefore  a  case  for  the  applica- 
tion of  the  general  rule  of  the  Courts 
that  as  the  father  was  a  Boman  Catholic 
the  child  must  be  brought  up  in  the 
same  faith.  The  child  was  only  eight 
and  a  half  years  old.  I  am  happy  to 
find  that  it  did  not  involve  the  removal 
of  the  child  £rom  the  care  of  the  mother, 
because  if  that  had  been  necessary,  I 
think  it  would  have  been  a  very  strong 
decision  indeed,  and  I  confess  my  own 
individual  opinion  would  much  more 
go  with  the  decision  of  Stourton  v. 


Stourton  (8  D.  M.  &  G.  760)  than  with 
that  of  Edwksworth  v.  Bawhuxrth 
(Law  Hep.  6  Ch.  539),  which  always  ap- 
peared to  me  to  be  a  case  in  which  the 
Court  might  very  well  have  arrived  at 
a  different  conclusion.  I  am  perfectly 
satisfied  that  if  it  bad  come  beforo  me, 
as  Yice-Chanoellor,  originally,  I  should 
have  come  to  a  different  conclosiozL 

However,  this  case,  in  my  opinfoo, 
is  taken  entirely  out  of  the  authority 
of  Eawhsworih  v.  Bawksworth  (Law 
Kep.  6  Ch.  539),  first,  by  the  drcam- 
stanoe  of  the  father  agreeing  that  the 
child  should  be  brought  up  as  a  Pio- 
testanti  and,  secondly  and  oondasiTely, 
in  my  opinion,  by  the  &ct  of  his 
having  authorized  its  admission  into 
the  Protestant  Church  by  being  bap- 
tized in  that  church,  and,  thirdly,  b^ 
the  greater  age  of  the  child  here,  who  is 
more  than  ten  years  of  age.  AH  th»e 
circumstances  seem  to  concur  in  dbew- 
ing  that,  being  bound,  as  I  am  in  all 
other  such  cases,  to  look  at  the  well- 
being  of  the  ward,  I  could  not  do  anr- 
thing  less  calculated  to  promote  tba 
well-being  of  the  child,  now  close  upon 
eleven  years  of  age,  than  to  take  her 
from  her  present  guardiansL  Up  to  the- 
present  moment  the  Plaintiff  has  re- 
mained with  her  maternal  relatir», 
and  for  me  to  allow  this  child  to  be 
handed  over  under  the  writ,  and  to  be 
taken  to  a  Boman  Catholic  convent,  t^ 
be  brought  up  away  from  those  to 
whom  she  has  become  endeared,  who 
are  also  the  objects  of  her  affi9CtioD, 
would  be,  in  my  opinion,  as  the  Qoeen^s 
Bench  *has  already  said,  so  harsh,  and,, 
in  my  opmion,  so  unjustifiable  a  step. 


(1)  Ir.L.Bep.5Eq.  9a 

(3)  8  D.  M.  &  G. 


(2)  2  De  G.  &  J.  249. 
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acts  apon  the  agieement  in  his  lifetime,  and  shews  his  desire  that 
the  children  should  be  educated  in  a  faith  different  to  his  own,  the 
&ther'8  religion  must  prevail :  Davis  v.  Davis  (1) ;  In  re  Curtis  (2) ; 
Talbot  Y.  Earl  of  Shrowijury  (3).  In  the  j[>re8ent  case  the  father 
neyer  did  any  act  in  his  lifetime  to  shew  his  desire  that  his  daughter 
should  be  brought  up  a  Protestant.  On  the  contrary,  the  fair 
result  of  the  evidence  is  that  she  was  baptized  in  a  Protestant 
church  contrary  to  his  wish ;  and  by  his  will,  the  validity  of  which 
is  now  fully  established,  he  declared  his  desire  that  all  his  children 
should  be  brought  up  Soman  Catholics.  The  effect  of  the  will,  if 
not  the  actual  contents  of  the  will,  was  well  known  to  the  infant's 
mother.  The  non-interference  of  the  guardian  can  make  no  dif- 
ference ;  he  considered  the  child  too  young  to  be  instructed  in  the 
distinctive  doctrines  of  the  Boman  Catholic  fiEdth ;  at  all  events, 
he  could  not  by  his  laches  affect  the  rights  of  the  father.  It  is 
intdligible  that  a  father,  who  has  both  the  right  of  deciding  on  the 
religious  education  of  his  children  and  the  duty  of  acting  on  the 
decision,  may  be  said  to  abdicate  his  right  by  conduct;   but 
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that  I  am  veiy  happy  indeed  to  find 
the  Court  of  Qaeen's  Bench  took  the 
▼iew  they  did,  althoagh  they  considered 
they  had  no  discreticm  to  ezettiae  in 
the  matter.  This  is  a  case  of  a  ward  of 
^  Court  where  the  Judge  having  the 
management  of  the  ward  has  a  discre- 
tion, and  in  the  exercise  of  that  discre- 
tion I  think  I  ahoold  exercise  it  most 
unwisely  if  I  were  to  allow  the  educa- 
tion and  cnstody  of  this  child  to  he  in 
any  way  interfered  with  hy  the  paternal 
nude,  assoming  him  to  he  the  guardian, 
which  of  course  I  must  regard  as  doubt- 
ful Suppose  the  father,  instead  of 
liaving  died  on  the  16th  of  February, 
1863,  had  separated  himself  from  his 
wife,  could  he,  after  haying  allowed 
her  to  have  the  custody  of  the  child 
and  to  educate  it  as  a  Protestant,  have 
been  permitted  to  come  back  and  take 


the  child  away  ?  It  might  be  difficult 
perhaps  to  prevent  the  father  from 
having  the  custody  of  his  child,  but  if 
this  Court  had  the  control  of  her,  if  she 
were  a  ward  of  this  Courts  I  am  per- 
fectly satisfied,  under  those  circum- 
stances, the  Court  would  not  have 
allowed  him  to  interfere.  I  may  also 
remark  that  if  the  child  had  been  a 
ward  on  the  12th  of  June,  1872,  it 
would  probably  never  have  entered  the 
mind  of  the  paternal  uncle  to  have 
applied  to  the  Common  Law  Court  for 
the  writ  of  hdbeOB  corpu$.  The  inter- 
ference of  this  Court  would  have  been 
a  pure  matter  of  course.  She  was  not 
a  ward  then,  but  she  is  a  ward  now. 
She  has  been  brought  imder  the  pro- 
tection of  this  Court,  and  I  agree  to  the 
motion  that  has  been  made  in  her 
behalf. 
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(1)  10  W.  R.  245. 
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L.  JJ.      the  guardian  is  a  mere  trustee  with  the  duty  imposed  on  lum  of 

1S73       giving  effect  to  the  father's  wishes  as  to  the  education  of  the  child. 

AnDREws     A  mere  duty  like  this  cannot  be  abdicated  by  negligence.    The 

Salt        ^^7  effect  of  negb'gence  would  be,  that  the  Court  would  substitute 

another  guardian  to  perform  the  duty  which  the  testamentary 

guardian  had  neglected. 

With  respect  to  the  supposed  danger  to  the  child  in  changing 
the  course  of  her  instruction,  she  was  only  nine  years  old  when 
the  guardian  interfered,  and  she  ought  at  once  to  have  been  giren 
up  to  him.  The  doctrine  of  Stourton  v.  Staurton  (1)  is  a  very 
dangerous  one,  and  will  not  be  extended  by  the  Conrt.  It  offers 
too  great  temptation  to  mothers  to  take  an  unfair  advantage,  and 
to  attempt  to  proselytize  their  children  at  an  early  age.  It  was  not 
followed  in  Eawksworth  v.  Haw1c8toorth  (2),  nor  in  In  re  Neuh 
lery  (3). 

Mr.  Glasse,  Q.C.,  and  Mr.  Ince,  for  the  Plaintiff:— 

A  father  may  abandon  his  right  of  controlling  the  education  of 
his  children.  If  he  permits  them  to  be  brought  up  by  persons 
or  in  a  manner  beyond  his  own  control  until  a  change  would  be 
injurious  to  their  comfort  or  interests,  he  will  not  be  allowed  then 
to  remove  them  from  the  persons  who  have  had  the  care  of  them, 
or  change  their  course  of  education:  Lyons  v.  Blenkin  (4); 
Cohlan  v.  Morris  (5).  It  is  of  no  importance  whether  the  ante- 
nuptial contract  could  be  enforced  as  a  legal  contract  or  not;  it 
is,  at  all  events,  a  point  to  be  considered  in  estimating  the  condoct 
of  the  father,  and  explains  why  he  did  not  interfere  before  his 
death  with  the  baptism  and  custody  of  the  child.  It  also  explains 
the  conduct  of  the  guardian  in  not  at  once  claiming  the  costody 
of  the  child.  The  real  question  is  the  happiness  and  interest  of 
the  child :  Austin  v.  Austin  (6).  In  the  case  of  In  re  Meade$(!) 
the  father  was  alive,  and  the  infants  were  not  wards  of  Court,  and 
the  Court  consequently  had  not  the  same  discretion  as  it  has  here. 
The  Court  treats  the  office  of  a  guardian  as  a  mere  trust :  Duke  of 

(1)  8  D.  M.  &  G.  760.  (4)  Jaa  245. 

(2)  Law  Rep,  6  Ch.  639.  (5)  Ibid.  257,  n. 

(3)  Ibid.  1  Ch.  263.  (6)  34  Beav,  257. 

(7)  Jr.  L.  Rep.  6  Eq.  98. 
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BeamfaH  t.  Beriy  (1),   and  will  direct  and  control  his  conduct,        L.  JJ. 
like  that  of  any  other  trnstee  (2).    These  considerations  are  inde-        1873 
pendent  of  the  qaestion  of  religions  training.    But  the  case  is    ajtdbewb 
mncfa  stronger  when  the  only  plea  for  removing  the  child  is  to  ** 

change  the  faith  in  which  she  has  heen  brought  up.    That  is  no        

ground  for  removing  a  young  child  from  her  mother:  HiU  y. 
WU  (3).  The  Plaintiff  is  quite  of  an  age  to  render  it  dangerous 
to  uproot  the  religious  impressions  which  she  has  already  received : 
Saurton  t.  Stourton  (4) ;  In  re  Braume  (5). 

Mr.  Semminff,  in  reply. 


May  6.    Sib  G.  Mellish,  L.J.,  delivered  the  judgment  of  the 
Court  as  follows : — 

This  is  an  appeal  by  the  Defendant,  Joseph  Francis  Andrews, 
from  an  order  of  Yice-Chancellor  Malins,  whereby  he  ordered  that 
the  Defendant^  Joseph  Andrews,  should  be  restrained  until  further 
order  firom  interfering  with  the  custody  or  education  of  the  Plaintiff 
and  that  a  proper  person  or  persons  be  appointed  to  act  as  guardian 
or  guardians  of  the  said  infant  during  her  minority  or  until  further 
order,  and  to  settle  a  scheme  for  her  maintenance,  education,  and 
bringing  up,  and  that  the  costs  of  the  motion  be  costs  in  the  cause. 
The  practical  question  to  be  decided  is,  whether  the  in&nt  Plaintiff, 
Mary  EOen  Andrews,  a  girl  now  nearly  eleven  years  old,  ought  to 
be  removed  from  the  custody  of  her  grandmother,  Mrs.  Fleeteroft^ 
where  she  is  being  educated  as  a  member  of  the  Church  of  England, 
to  the  custody  of  the  testamentary  guardian  appointed  by  her 
&ther,  to  be  educated  as  a  Boman  Catholic  The  only  evidence 
before  the  Yice-Chancellor  was  a  single  aflBdavit  filed  in  support 
of  the  motion,  but  before  us  the  witnesses  on  both  sides  were  ex- 
amined Wm  ffoce,  and  we  also  had  an  interview  with  the  Plaintiff 

(1)  1  P.  Wms.  703.  the  26  &  27  Vict  a  125 ;  but  they  did 

(2)  The  Plaintiff's  oonnsel  also  r&-      not  rely  upon  that  point  in  their  arga- 
ferred  to  the  chuue  in  the  12  Gar.  2,      ment 

c  24,a  8,  which  incapuatates  a  Popish         (3)  10  W.  B.  400. 

recoaant  from  being  appointed  a  testa-  ^   (4)  8  D.  M.  &  O.  760. 
mentary  gnardian,  and  which  is  not  (5)  8  Jr.  Ch.  Rep.  172. 

repealed  by  the  10  Geo.  4,  c.  7,  or 
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Ii.JJ.       herself;  and  it  is  necessary  we  should  state  the  concluaicMis  we 

1S73        have  come  to  on  seyeral  disputed  questions  of  fact  which  were 

Amdbkwb    T^oiaed  before  us.    We  may  state  that  although  there  were  seTcral 

Salt        Contradictions  between  the  endence  given  by  the  witnesses  on 

—        each  side,  we  think  they  may  be  accounted  for  by  foigetfiilness 

and  by  the  natural  bias  of  the  witnesses  in  favour  of  their  own 

side,  and  that  we  do  not  suspect  any  of  the  witnesses  of  intending 

wilfully  to  deceive  us.    [His  Lordship  then  stated  the  effect  of  the 

evidence  as  given  above,  and  continued : — ] 

We  have  not  thought  it  necessary  to  state  the  letters  of  the 
parties  at  length,  but  they  very  plainly  prove  that,  while  the  Ap- 
pellant and  his  family  were  from  religious  motives  conscientiously 
desirous  that  the  Plaintiff  should  be  educated  as  a  Catholic,  the 
FleetcroftSy  on  the  other  hand,  were  principally  influenced  by  a 
strong  affection  for  the  Plaintiff  herself,  and  by  what  they  believed 
would  be  for  her  happiness,  and  were  comparatively  indifibrent  to 
the  religious  question.  Subsequently  to  February,  1872,  the  case 
has  been^in  the  hands  of  the  lawyers.  The  Court  of  Queen's  Bench 
have  held  at  law  that  they  are  bound  to  order  the  Plaintiff  to  be 
given  up  to  the  Appellant  as  the  testamentary  guardian  appointed 
by  the  £ftther,  if  the  will  is  duly  proved.  In  consequence  of  this 
decision  this  bill  has  been  filed,  and  the  Vice-Chancellor  has  held 
that  there  are  sufiScient  reasons  to  induce  this  Court  to  restnun 
the  Appellant  from  enforcing  his  legal  right  to  the  custody  of  the 
Flainti£^  and  we  have  to  say  whether  we  agree  with  this  dedaon. 
The  first  question  we  shall  consider  is,  what  is  the  legal  effect  of 
an  agreement  made  before  marriage  between  a  husband  and  wife 
of  different  religious  persuasions  that  boys  should  be  educated  in 
the  religion  of  the  father,  and  girls  in  the  religion  of  the  mother? 
We  are  of  opinion  that  such  an  agreement  is  not  binding  as  a 
legal  contract.  No  damages  can  be  recovered  for  a  breach  of  it  in 
a  Court  of  Law,  and  it  cannot  be  enforced  by  a  suit  for  specific 
performance  in  equity.  We  think  that  a  father  cannot  bind  him- 
self conclusively  by  contract  to  exercise,  in  all  events,  in  a  particolar 
way,  rights  which  the  law  gives  him  for  the  benefit  of  his  children, 
and  not  for  his  own.  We  entirely  agree  with  the  decision  of  the 
Lord  Chancellor  of  Ireland  (In  re  Meades  (1)  ),  in  which  he  held 
(1)  Ir.  L.  Rep.  6  Eq.  98. 
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zr JB.  iji  zm^    >u  ijscl  ^  at^  a  ^s^esr  s  daiili  ri  ftrp9i7?d  to  1^ 

<r  ^:zr:  f?ac  5s  -wis  sues  J:r  tbf  t^ssft  of  a  c&il  i  to  le  ec^a»t<d  ia 

-±1^  r^Sgrm  s  ^  iiaoi?. we  t?-— V  tLit  t&^Cccn  vc«ijd  :^>(  afastaia 

~BL  4x5glig  i^3L  tohtsy  rca-5ited  hectase tb? iki2>ef  had  Ju>im J 

YTir  tbe  aacoer  taaifi  t2e  •f^i  ^ikII  be  «dacafied  ia  ber  rel^jino, 

v*:.  ^i»  orrgr  and.  il  A±er  tiie  ieaia  of  tbe  &tbrr, 

li-rpem  ariii.  i  t5»  crc^a  vi  tie  C::iru  Dale  it  >jr  tie 

c  a  sfli  t^  ^  fifanted  ia  tie  Riip:a  of  tie  =>:ti^,  aal  &e 

-nrtinr  azses  vietirr  tie  fktier  kai  so  acted  tiat  he  cc^t  to 

:e  2e^  ir  ilis  Ccsrt  to  L^pe  aarred  or  ahisd.^^Md  iis  light  to 

Ut»  v^  c^.  i  «d^cafeed  ia  iis  ova  T^igSon,  tie  &ct  titt  tie  iii^ier 

i-fiSxe  ausii^  pvocinii  tie  aucier  tial  girk.  tie  isene  of  tie 

^i^Higr^  skcLi  be  edaeated  ia  ier  relipoo.  is  a  drraxastiBoe  to 

viidk  i^  azT  ofiayia  aeigLt,  az^i  periifs  great  ve^it,  oosit  to 

ie  I  Iwh  '     Ilk  af^Kais  to  bate  been  tie  opiaioa  cf  Lord 

EsStoiij,  fr:^  wlmX  ie  s&id  ca  tie  subject  ia  BS  r.  HZ^  (l\ 

*i.*3s^  ia  tint  ease  ie  cii  ik<  tiink  that  tie  fact  of  tie  agtee- 

zkBst  kariag  beea  saade  a^»  SBt^beUsnlj  proted. 

We  viU  aezt  ecnaier  wietier  it  is  made  oct  tiat  it  aill  be  for 

ibe  isieregt  of  tie  Fluaiiff  to  be  edaeated  in  the  leligioB  of  tie 

CLaick  of  Fajharfy  aad  as  ae  axe  of  opinioa  from  oar  iaterriew 

viditieFlaiatifftialsiehasiiot  acqoiied  tie  distincure  principles 

cf  tie  Omdi  of  Erngtatrnd  to  soci  aa  extent  as  to  auke  it  vrong 

aadcivel  ontiataoeonnttiai  siedioold  be  educated  ia  the  BoBMa 

Catiolie  rd^ion,  tie  adraDtage  of  ier  being  edncated  ia  tie  rdi* 

poaof  tieClnadiof  £i^»i  seems  to  depend  on  its  being  aiade 

oat  tiat  it  is  for  tie  adrantage  of  the  Flaiatiff  to  ranain  aiti  tie 

TlederoJU^  and  that  she  cannot  remain  with  tiem  if  she  is  to  be 

bioagfat  ap  as  a  Roman  Gatiolic    Is  it,  then,  for  the  adTantage 

cf  the  Plaintiff  to  lemain  with  tie  JPZaefafv^/  Let  as  consider  iow 

theeaseaooldbeif  tieteaerenoieligioiis  qaestico  raised,  and  tie 

parties  aere  all  of  tie  same  rdigioiis  peraaasion.    A  man  haying 

a  aife  and  an  infant  boy  and  girl  is  pierented  by  consomption 

from  eanung  a  lireliiood  fw  tiem.  He  and  tie  boy  aie  soppoited 

(1)  10W.R.40a 
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L.  JJ.      by  his  relationa — his  wife  and  the  girl  by  the  wife's  relations.    He 

1878        dies  in  that  condition;  the  boy  continues  to  be  with  and  to  be  sup- 

A^vsxvfs     ported  by  the  father's  relations,  and  the  girl  to  live  with  and  to  be 

S  \        supported  by  the  mother's  relations,  until  she  is  nearly  nine  yean 

old.    The  mother's  relations  have  acquired  a  strong  affection  for 

the  girl,  and  the  girl  for  them.  Would  the  Court  allow  a  guardian 
appointed  by  the  father,  but  who  up  to  that  time  had  made  no  use 
of  his  power,  had  not  even  given  notice  to  the  mother's  relations 
of  his  appointment  as  guardian,  to  exercise  his  legal  right  to 
remove  the  girl  from  the  custody  of  those  by  whom  she  was  being 
brought  up  ?  We  are  of  opinion  that  the  Court  of  Chanceiy  would 
at  once,  under  the  circumstances  supposed,  restrain  the  guardian 
from  exercising  his  legal  powers.  The  girl  must  be  educated  bj 
charity,  and  it  is  manifestly  better  and  for  her  advantage  that  she 
should  be  intrusted  to  the  charity  of  those  whose  kindness  she  has 
already  experienced.  If,  therefore,  there  were  no  religious  question, 
it  is  plain  to  us  that  the  Plaintiff  ought  to  be  left  with  the  Fled- 
crofts. 

Then,  what  difference  does  it  make  that  there  is  a  religions 
question ;  that  the  object  of  the  testamentary  guardian  in  removing 
the  Plaintiff  from  the  custody  of  the  Fleeterofts  is  that  he  may 
obey  the  injunctions  of  the  father  that  the  Plaintiff  should  be 
educated  as  a  Catholic  ?    Many  persons  would  be  disposed  to  sar 
that  it  ought  to  make  no  difference  whatever,  except  to  afford  an 
additional  reason  for  not  changing  the  custody  of  the  child.    We 
cannot  go  that  length.    The  law  unquestionably  does  give  great 
weight  to  the  right  of  a  father  to  have  his  children  educated 
in  his  own  reUgion  both  during  Us  lifetime  and  after  his  death; 
and  if  a  father  has  done  nothing  to  forfeit  or  abandon  his  right  to 
have  his  child  educated  in  his  own  religion,  we  think  that  the 
Court  cannot  refuse  to  order  a  child  to  be  educated  in  the  religion 
of  its  father  because  it  thinks  that  the  child  would  be  more  happy 
and  contented,  and  possibly  be  better  provided  for  by  its  mother's 
relations.    On  this  ground,  in  Hawksworth  v.  Hatok$UH>rA  (1)  ve 
affirmed  an  order  made  by  Vice-Chancellor  Wiekens,  which  ordered 
a  girl  of  eight  years  old,  notwithstanding  that  her  mother  was  a 
(1)  Law  Rep.  6  Ch.  539. 


Thnmm  Asilrtmt  pmcise  ^  vii±  zzm  mz.T  girfa  i^^  ^fgL:  £at« 


XB  iizilT  ;>,t2  il5»  vifi  occe  icuist  ifie^  viZ  bxa 

ittTirft^  rvBcli  :c   «^  -KEti?:^  -3t   TL:«k»  A«i£'7!SL    Ii  Tusmam 
^uLnv9  ^»i>^  THkZ^  JasTsr  jcjrrygd  Ik  wff^  «ia2  ibco-  girtf  f&rc^ 

Lltf^rsc.  i^  ifzalii  i^T^  ^:li  ii$  wzit  ix  ji!s^  %?sss  w2ie&  a  z=:^ 
VIS  bKx  «Ju:i  lA  w^^ufi  life  dLLi  ^:  ht  h^zczoEni  jb  *  Ctnirno^ 

•JlLi  li  2*  *»riisi2c^i  iff  &  CtiiiiZJr-.  &zfei  wriLli  nr*  iis'Tfr  eizisgBiltei 
u<fr  ^-^^^-TTtr  <£  i-K  -rH  ir:c&  it£z.  H^  cii  stic  5>  axj  of  itase 
Bfei  ^vit  cv>  cnrTzuKii  Lf^  cji  z»:£  d:  liiazL  beesmt  li^  ir-i 

sni  LaI  zi:«  itz^  i:-  iitsU  ier  izstf  it  i:-^2ai**i  i;- 
'••y.  Mil  r^^tirr  it  KHai  iiic  Li.T?'  l»»sL  €x:«»x-^i  aI'  szT^^nr:  lii?  ziri 

^t  Kt  af  nsDiiioL  lial  vut  5e?HBbL  of  Lird  H^'  r.  il  2  //pT.f  t. 
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L.  JJ.      Bleniin  (1)  and  of  Lord  HcUherley  in  Em  y.  Hill  (2)  are  anthonties 

1873       on  which  we  ought  to  act  in  the  present  case.    Lyons  y.  Nenkin 

Antbbws    proyes  that  even  a  father  himself  may  lose  the  right  to  the  castodj 

g^^^        of  his  child  by  allowing  it  to  be  brought  up  by  other  penons  if  it 

""^       becomes  the  manifest  interest  of  the  child  not  to  be  removed  from 

the  custody  in  which  it  has  been  placed,  and  Lord  Nd<m  thns 

explains  the  principle  (3) : — 

'^  The  yiew  I  have  taken  of  the  case  is  of  this  sort  Here  is  a 
fund  provided  for  the  maintenance  and  education  of  these  children, 
and  I  think  I  am  properly  warranted  by  authorities  in  assertio; 
that  if  a  testator  thinks  fit  to  provide  a  fund  for  the  maintensnoe 
and  education  of  children  during  their  minorities,  and  at  tlie  end 
of  that  period  makes  a  further  provision  for  them,  and  the  £itiii» 
permits  their  maintenance  to  be  supplied  from  that  source,  allow- 
ing them  to  be  brought  up  with  expectations  founded  upon  a  par- 
ticular species  of  maintenance  and  education,  which  [he  himself 
cannot  afford  to  give  them,  he  is  not  (unless  I  greatly  mistake  the 
matter),  according  to  the  principles  of  this  Court,  at  liberty  to  saj 
that  he  will  take  them  from  the  course  of  education  which  they 
have  hitherto  pursued,  and  that,  too,  at  a  period  approaching  to 
maturity  of  age.  He  is  not  at  liberty  to  say,  I  will  alter  the  coarse 
of  education  of  my  children  by  applying  more  scanty  means  to  the 
purpose,  and  I  will  not  permit  them  to  have  the  benefit  of  that 
sort  of  maintenance  and  education  which  they  have  hitherto  had 
and  in  consequence  of  which  their  views  in  life  are  very  different 
from  what  they  would  have  been  without  it  With  the  religions 
tenets  of  either  party  I  have  nothing  to  do,  except  so  far  as  the  hw 
of  the  country  calls  on  me  to  look  on  some  religious  opinions  as 
dangerous  to  society." 

And  afterwards  (4)  he  said : — 

''It  is  always  a  delicate  thing  for  the  Court  to  interfere  against 
the  parental  authority,  yet  we  know  that  the  Court  will  do  it  in 
cases  where  the  parent  is  capriciously  interfering  in  what  is  clearlj 
for  their  benefit  In  the  case  of  Powel  v.  Cleaver  (5)  the  princi- 
ples on  which  this  Court  proceeds  were  fully  discussed.    In  a  case 

(1)  Jac.  245.  (3)  Jac.  255. 

(2)  10  W.  R.  400.  (4)  Ibid.  262. 

(5)  2  Bro.  C.  C.  499. 


VOL.  \lll.:i  CHANCERY  APPEALS.  641 

of  this  kind  the  Court  would  not  feel  itself  at  liberty  to  deliver       U  JJ. 
back  the  infants  to  the  custody  of  their  father,  and  for  the  reasons       1873 
that  I  shall  notice.    It  has  been  stated  that  he  is  a  dissentin^r     akdrsws 
minister.     I  mention  that  again,  guarding  myself  against  its  being       ^^^^ 

supposed  that  his  bearing  that  character  furnishes  the  least  ground       

vhy  he  should  not  have  the  care  of  his  children ;  but  it  furnishes 

tills  observation — that  his  situation  in  life  leaves  him  without  tlie 

means  of  so  educating  them  as  they  ought  to  be  educated,  regard 

being  had  to  their  fortune  and  estate.    The  father  objected  to  the 

annt  because  she  married;  she  objected  to  delivering  over  the 

children  to  their  father  because  their  mother  died  and  the  father 

bad  taken  another  wife;  but  the  circumstance  that  decides  me 

about  not  removing  the  children  is  this — that  although  the  testatrix 

could  not  impose  the  terms  of  appointing  a  guardian  where  the 

father  was  living,  yet  the  father,  by  his  consent,  might  enable  the 

guardian  to  act ;  and  by  his  consent  it  appears  that  he  has  enabled 

the  guardian  to  act,  and  by  such  consent  these  children  havf ,  with 

very  little  interruption,  continued  under  the  care  and  guardianship 

of  the  aunt.    All  their  habits  have  been  acquired  under  the  roof 

of  their  aunt ;  all  their  connections  have  been  formed  under  their 

aunt ;  and  it  appears  to  me  that  the  father  has  so  far  given  his 

consent  to  this  course  of  education  as  to  preclude  him  from  saying 

that  he  shall  now  be  permitted  to  break  in  and  introduce  a  new 

system  of  education  which  cannot  be  consistent  with  the  system  to 

which  they  have  been  habituated,  and  where  so  much  depends 

upon  the  quanium  of  supply  for  the  purpose  which  the  discretion 

of  this  lady  may  lead  her  to  apply,  if  the  testatrix  has  left  her  the 

discretion  of  regulating  the  means  for  their  education." 

The  facts  of  the  case  of  HiU  v.  HiU  (1)  more  nearly  resemble 
those  of  the  present,  though  there  are  no  doubt  diflerences  between 
them.  They  agree  in  this — ^that  in  both  cases  the  unfortunate 
situation  in  which  the  child  became  ultimately  placed  was  the 
result  of  the  vacillating  opinions  and  vacillating  conduct  of  the 
father,  caused  by  the  conflict  in  his  mind  between  his  desire  to 
fulfil  his  promise  to  his  wife  and  his  religious  principles.  We  aie 
also  mfluenoed  by  the  strong  opinion  expressed  by  the  Judges  of 

(1)  10  W.  R.  400. 
Vol.  Vni.  ^H  1 


V. 

Salt. 
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L.  JJ.      the  Court  of  Queen's  Bench,  that,  if  they  had  the  authority  and 
1873       could  have  exercised  the  same  discretion  which  the  Court  of  Chan- 
Aotrews    ^®^y  ^^9  *^®y  would  not  have  ordered  the  Plaintiff  to  be  given  up 
to  the  Appellant. 

The  only  question  which  remains  to  be  considered  is  whether, 
although  it  may  be  advisable  that  the  Plaintiff  should  remain  with 
the  Fleetcrojhy  she  may  not  remain  with  them  and  still  be  educated 
under  the  directions  of  the  Appellant  as  a  Catholic.  We  are, 
however,  clearly  of  opinion  that,  although  it  appears  to  have  been 
at  one  time  contemplated  that  the  Plaintiff  should  be  a  day  scholar 
at  a  convent  school  at  Chester  and  still  live  with  the  Fledcrofts, 
this  would  for  obvious  reasons  be  a  most  injudicious  and  improper 
mode  of  education.  K  she  is  to  remain  with  the  Fleetcrofis,  it 
seems  to  us  obvious  that  she  must  be  brought  up  as  a  Protestant. 
On  the  whole,  we  are  of  opinion  that  the  order  of  the  Vice- 
Chancellor  ought  to  be  affirmed,  but  under  all  the  circumstances 
of  th«  case,  believing,  as  we  do,  that  the  Appellant  has  acted  from 
conscientious  motives,  and  thinking  that  he  was  justified  in  taking 
the  opinion  of  the  Court  of  Appeal,  we  are  of  opinion  that  the 
order  should  be  aflSrmed  without  costs. 

Solicitors  for  the  Appellant:  Messrs.  Cheater^  UrquJiarty  Buahby, 
^  Mayheto,  agents  for  Messrs.  Eoslage^  TaUock,  d  Hostage, 
'Chester. 

Solicitors  for  the  Plaintiff:  Messrs.  Nisbet,  Booke,  d  Baw^ 
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Ex  parte  BROWN.  1873 

In  re  JBAVONS.  May^. 

Bankruptcy — Proviso  in  Fraud  of  the  Bankruptcy  Laws — Proviso  that  a  Security 
shall  he  increased  if  the  DAtor  become  Bankrupt — Agreement  for  BiU  of 
SalcRegistraHMi^n  A  18  ViU.  a  36, «.  7. 

A.  sold  a  patent  to  B,  in  consideration  of  B,  paying  royalties  to  ^.  B, 
at  the  same  time  lent  A,  £12,500;  and  it  "was  agreed  that  B,  sbotild  retain 
one>half  of  the  royalties,  as  they  became  payable^  towaiids  satisfaetion  of  the 
dabt ;  i^rovided  that,  if  A.  became  bankrupt  or  made  an  arrangement  with 
his  creditors,  B,  might  retain  the  whole  of  the  royalties  in  satisfaction  of  the 
debt.    A,  became  a  liquidating  debtor : — 

Beldy  that  B,  had  a  lien  on  one-half  only  of  the  royalties,  and  that  the 
proriao  that  he  might  ntaiti  the  whole  of  the  royalties  in  case  of  A*s  bank* 
mptcy,  &c.,  was.a  fraud  upon  the  bankruptcy  laws,  and  void. 

An  agreement  for  a  bill  of  sale,  if  relied  on  as  an  equitable  assignment  of 
the  property,  requires  to  be  registered  under  the  BUls  of  Sale  Act  (17  &  IB 
Vict,  c  86). 

In  this  case  there  were  two  appeals  from  an  order  of  Mr.  Begis- 
trar  Spring  Bice,  acting  as  Chief  Jndge,  made  in  the  liquidation 
of  the  estate  of  Joshua  Jeavona,  who  carried  on  the  business  of  an 
iron  manufacturer  at  the  MiUwaU  Ir(m  Works  at  FopHar,  under  the 
firm  of  Joshua  Jeavons  &  Company. 

By  an  indenture  dated  the  30th  of  March,  1872,  and  made 
between  J.  Jeavons  of  the  one  part,  and  John  Brown  &  Co.^ 
Limited,  and  QharUs  Oammell  &  Co.,  lAmiied,  of  the  other  part, 
Jeavons  assigned  to  Brown  dt  Co.  and  Cammefl  db  Co.  a  patent  for 
improvements  in  the  manufacture  of  armour  plates,  which  had 
been  granted  to  him.  By  that  deed  it  was  provided  that  Jeavons 
shoold  be  entitled  to  a  royalty  of  15d.  per  ton  on  all  armour  plates^ 
whether  made  in  accordance  with  the  patent  or  otherwise,  ordered 
of  or  su{>plied  by  Br^um  it  Co.  and  Cammell  &  Co.,  or  either  of 
them,  for  the  English  Government  or  English  ship-builders,  during 
fiix  years  from  the  1st  of  January,  1872,  and  10s.  per  ton  on 
all  armour  plates  in  like  manner  ordered  of  or  supplied  by  them 
for  any  foreign  government  or  foreign  builder  during  the  same 
period. 
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By  a  second  indenture  of  the  same  date,  between  the  same  parties, 
Jeavons  assigned  to  Brown  d  Co.  and  CammeU  dt  Co*  all  his  mterest 
in  the  MiUwall  Iron  Works,  which  he  held  under  an  agreement  for 
a  lease  for  twenty-one  years,  together  with  the  machinery  anJ 
plant  and  trade  fixtures,  by  way  of  mortgage  for  securing  the  sum 
of  £12,500  advanced  by  them,  with  interest^  together  with  further 
advances. 

By  a  third  indenture  of  the  same  date,  and  made  between  the 
same  parties,  which  was  called  a  deed  of  arrangement,  after  re- 
citing the  two  deeds  of  even  date,  and  also  reciting  that  it  was 
part  of  the  consideration  of  the  advance  of  £12,500  that  it  should 
be  secured  as  well  by  a  mortgage  of  the  lease  of  the  said  premises 
at  MiUwall  as  by  certain  chattels  and  effects  of  Jeavons  at  the  same 
premises,  and  that  a  bill  of  sale  of  the  said  chattels  and  effects, 
which  were  described  in  a  schedule,  to  Brown  dt  Co.  and  CammeU 
A  Co.,  had  been  prepared  and  engrossed,  but  had  not  been  exe- 
cuted, it  was  witnessed  that,  notwithstanding  the  provisions  ooo- 
tained  in  the  mortgage  deed,  and  to  be  contained  in  the  inteDded 
bill  of  sale,  Sroivn  &  Co.  and  CammeU  db  Co.  should  not  press  for 
payment  nor  execute  the  said  powers  of  sale  contained  therein 
respectively,  but  should  repay  themselves  by  retention  of  one-half 
of  the  royalties  to  be  paid  to  the  debtor  under  the  assignment  of 
the  before-mentioned  patent,  and  also  by  the  retention  of  the 
whole,  or  of  such  part  as  might  be  mutually  agreed  upoo,  of  the 
moneys  that  might  become  due  from  Sfvwn  &  Co.  and  QmnuSi 
Co.  for  work  done  for  them  by  Jeavons. 

It  was  also  provided  that  Brown  &  Co.  and  Cammdl  dt  Co.  should 
not  call  for  the  execution  of  the  bill  of  sale  unless  they  should  hare 
reasonable  grounds  for  believing  that  it  was  necessary  for  their 
security ;  but  if  such  case  should  arise,  Jeavons  would  execute  tiie 
bill  of  sale  immediately ;  and  when  the  same  should  have  been 
executed.  Brown  dk  Co.  and  CammeU  dk  Co.  should  be  entitled  to 
register  the  same  immediately. 

The  deed  of  arrangement  then  contained  the  following  prori- 
sion : — ^That  notwithstanding  the  foregoing  provisions,  if  any  person 
or  firm,  other  than  Brown  dt  Co.  and  CammeU  dt  Co.,  or  the  English 
Government,  should  engage  in  the  manufacture  of  armour  plates, 
all  obligation  on  the  part  of  Brown  dt  Co.  and  Cammdl  dt  Co.  to 
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par  the  royalties  was  to  cease;  and  if  any  such  erent  should 
happen,  or  if  the  debtor  should  become  bankrapt  otherwise  than 
on  the  petition  of  Brown  d  Co.  and  CammeU  db  Co.,  or  take  any 
proceedings  for  arrangement  under  the  bankruptcy  law  to  which 
Browm  db  Co.  and  Cammdl  db  Co.  should  not  assent,  the  said  £12,500, 
or  such  part  thereof  as  should  remain  due,  should  be  subject  to  the 
proTisions  of  the  indenture  of  mortgage  and  of  the  said  intended 
bill  of  sale  without  reference  to  the  deed  of  arrangement,  and  the 
whole  of  the  moneys  secured  should  be  deemed  immediately  due, 
and  the  whole  of  the  royalties  might  be  retained  by  Brown  db  Co. 
and  CatnmeU  db  Co.  until  such  moneys  should  have  been  fully  paid  ; 
but  in  all  other  cases  the  provisions  of  the  deed  of  arrangement 
and  of  the  indentures  recited  therein  should  take  effect  and  be  in 
fiill  force. 

On  the  16th  of  May  following  Brown  db  Co.  and  CammeU  db  Co. 
tendered  a  bill  of  sale  to  Jeavons  for  execution ;  but  he  refused  to 
execute  it,  and  they  accordingly  gare  notice  that  they  would  not 
pay  any  of  the  royaltiesi 

On  the  29th  of  July  a  petition  for  liquidation  was  presented  by 
Jaavona,  and  in  due  course  a  trustee  was  app(Hnted«  The  trnsteedis- 
daimed  the  leasehold  interest  in  the  works  at  MiUwatt.  At  the  date 
of  the  liquidation  the  sum  of  £12,500,  and  a  considerable  sum  for 
further  advances,  amounting  altogether  to  about  £15,000,  were 
due  to  Brown  db  Co.  and  Cammdl  dk  Co.,  and  they  claimed  a  lien 
for  this  sum^  first  on  the  machinery  and  trade  fixtures,  and  on  the 
royalties  payable  in  respect  of  the  patent ;  and  secondly,  on  the 
chattels  and  effects  included  in  the  intended  bill  of  sale. 

They  accordingly  applied  to  the  Court  for  an  order  declaring 
their  lien,  and  the  Begistrar  made  an  order  by  which  he  declared 
that  Brown  db  Co.  and  CammeU  db  Co.  were  entitled  to  a  charge 
upon  the  machinery,  engines^  and  plant  in  the  nature  of  trade 
fixtures^  and  on  the  royalties  payable  by  the  companies  to  the 
debtor,  and  that  the  machinery,  engines,  and  trade  fixtures^  and 
the  royalties^  should  be  s(dd  for  payment  of  the  debt  due  to  the 
companies;  but  he  refused  to  make  any  order  on  the  chattels 
included  in  the  intended  bill  of  sale. 

From  this  order  both  the  trustee,  Mr.  Mackay,  and  Brown  db  Co. 
snd  Cammdl  db  Co.  appealed. 
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Mr.  De  Oex,  Q.C.,  and  Mr.  Finlay  Knight^  for  the  tmatee:— 

In  the  first  place  there  ivas  no  mortgage  of  the  royalty  or 
security  upon  it.  There  is  nothing  which  can  be  sold  imder  the 
78th  rule  of  the  Bankruptcy  Bules,  1870.  A  man  cannot  have  a 
charge  on  a  debt  which  is  due  from  himselfl  Bat,  secondly,  if  there 
is  a  security  at  all,  it  only  extends  over  a  moiety  of  the  royalty. 
The*  clause  giving  the  creditors  a  security  oyer  the  whole  in 
case  the  debtor  shall  become  bankrupt  is  a  fraud  upon  the  bank- 
ruptcy law,  and  is  void:  Wilson  v.  Oreenwood  (1);  WhUmcfn  v. 
Masm  (2). 

Mr.  Fry^  Q.C.y  and  Mr.  Henderson^  for  Brown  &  Co.  and  OanrnA 
&  Co.: — 

The  royalties  were  part  of  the  property  of  the  bankrupt,  and 
there  is  no  reason  why  he  should  not  give  a  security  on  them. 
The  security  extends  over  the  whole  of  the  royalties.  There  is 
nothing  in  the  clause  giving  us  a  security  over  the  whole  which  » 
contrary  to  the  policy  of  the  bankruptcy  laws.  The  distinction  is 
correctly  laid  down  in  Mr.  SwandofCs  note  to  Wibon  v.  Qreen- 
v)ood  (3),  as  follows :  '^  The  general  distinction  seems  to  be  thai 
the  owner  of  property  may,  on  alienation,  qualify  the  interest  of 
his  alienee  by  a  condition  to  take  effect  on  bankruptcy,  but  cannot, 
by  contract  or  otherwise,  qualify  his  own  interest  by  a  like  condi- 
tion determining  or  controlling  it  in  the  event  of  his  own  bank- 
ruptcy, to  the  disappointment  or  delay  of  his  creditors.''  This 
was  not  a  condition  by  a  person  that  the  property  should  be 
altered  on  his  o^n  bankruptcy ;  it  was  not  a  disposition  by  the 
debtor  at  all.  Brown  &  Co.  and  Canvnidl  &  Co.  said:  "We 
will  purchase  your  patent,  and  will  lend  you  £12,500,  and  we 
will  pay  you  a  royalty  as  the  price  of  the  patent,  provided  the 
royalty  be  made  a  security  for  the  lease ;  but  we  will  not  enforce 
the  payment  of  the  royalty,  except  as  to  one-half,  unless  yoa 
become  bankrupt."  Such  an  agreement  is  not  obnoxious  to  the 
rule  against  conditions  taking  effect  on  bankruptcy :  Rochford  v. 
HacTcTnan  (4). 


(1)  1  Sw.  471. 

(2)  15  J.  &  H.  204. 


(3)  1  Sw.  481. 

(4)  9  Bare,  475. 
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Sib  W.  M.  Jahes,  L  J. : — 

It  appears  to  me  that  this  case  is  reasonably  clear  upon  both 
points.  I  entertain  no  doubt  that  there  is  a  good  charge  upon  one 
moiety  of  the  royalties,  because  they  are  part  of  the  property  and 
effects  of  the  bankrupt.  But,  on  the  other  hand,  it  is  equally 
clear  to  me  that  the  charge  cannot  extend  to  the  other  moiety.  If 
it  were  to  be  permitted  that  one  creditor  should  obtain  a  prefer- 
ence in  this  way  by  some  particular  security,  I  confess  I  do  not 
see  why  it  might  not  be  done  in  every  case — why,  in  fact,  every 
article  sold  to  a  bankrapt  should  not  be  sold  under  the  stipulation 
t!iat  the  price  should  be  doubled  in  the  event  of  his  becoming 
lankrupt. 

It  is  contended  that  a  creditor  has  a  right  to  sell  on  these  terms ; 
but  in  my  opinion  a  man  is  not  allowed,  by  stipulation  with  a 
creditor,  to  provide  for  a  different  distribution  of  his  effects  in  the 
event  of  bankruptcy  from  that  which  the  law  provides.  It  appears 
to  me  that  this  is  a  dear  attempt  to  evade  the  operation  of  the 
bankruptcy  laws.  The  result  is  that  the  order  will  be  varied  so  as 
to  declare  that  there  is  a  security  on  one  moiety  only. 
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Sir  6.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  The  case  comes  directly  within 
what  Lord  Eldon  says  in  Sigginbotham  v.  Hohne  (1).  There  His 
Lordship  says:  ''This  settlement  looks  forward  to  a  change  of 
intention,  to  the  purpose  of  becoming  a  trader,  and  looks  forward 
expressly  to  the  possible  consequences  of  that  purpose ;  and  so 
looking  forward  to  such  a  change  of  purpose,  and  to  such  conse- 
quences, it  is  a  limitation  by  the  effect  of  which  the  estate  would 
go  to  the  creditors ;  that  change  being  adopted  with  the  express 
object  of  taking  the  case  out  of  reach  of  the  bankrupt  laws; 
and  as  to  the  consideration  &om  the  covenant  of  the  father, 
which,  though  it  may  perhaps  prove  worth  little  or  nothing,  is  to 
be  regarded  as  a  consideration  with  reference  to  all  the  provi- 
sions of  the  settlement,  though  undoubtedly  an  annuity,  might 
have  been  provided  by  the  settlement  for  the  wife  in  all  events, 
yet  it  is  not  competent  to  a  party  giving  a  consideration  for  a 


(1)  19  Yes.  88,  92. 
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contract  that  is  a  direct  fraud  upon  the  bankrupt  laws  to  hare  the 
benefit  of  it."  That  is  to  say,  as  I  understand  it,  a  person  cannot 
make  it  a  part  of  his  contract  that,  in  the  event  of  bankruptcy,  he 
is  then  to  get  some  additional  advantage  which  prevents  the  pro- 
perty being  distributed  under  the  bankruptcy  laws. 

It  is  certainly  remarkable  that  there  is  apparently  no  reported 
case  in  which  this  has  been  decided  with  reference  to  a  creditor  iu 
an  ordinary  mercantile  transaction;  but  that  seems  to  me  an 
a  fortiori  case.  In  the  simple  case  of  a  man  lending  a  sum  of 
money  on  mere  personal  security,  and  making  a  bargain  that,  in 
the  event  of  his  debtor  becoming  bankrupt,  he  should  then  have  a 
security  upon  a  certain  portion  of  his  property,  it  would  really  be 
an  absurd  contention  that  he  should  be  allowed  to  have  the  benefit 
of  the  security  under  the  bankruptcy  law. 


Mr.  J?Vy,  Q.C.,  and  Mr.  Henderson^  then  argued  in  support  of  the 
second  appeal : — 

We  have  a  valid  agreement  for  a  bill  of  sale  of  the  chattels  on 
the  premises  at  MillwaU.  We  applied  to  the  debtor,  before  tlie 
liquidation,  to  give  us  a  bill  of  sale  in  accordance  with  the  agree- 
ment, but  he  refused.  We  now  rely  upon  the  agreement  as  an 
equitable  assignment,  which  does  not  require  to  be  registered 
under  the  BiUs  of  Sale  Act  (17  &  18  Vict.  c.  36),  but  gives  us  a 
right  in  equity  to  the  chattels  comprised  in  it :  Smale  v.  J5urr  (1); 
Ex  parte  Soman  (2). 

Mr.  Be  Gex,  Q.C.,  and  Mr.  Firday  Knight,  for  the  trustee,  were 
not  called  on. 

Sir  W.  M.  James,  L.J. : — 

It  appears  to  me  that  this  contention  is  most  unreasonable.  It 
either  is  or  is  not  an  assurance  of  the  goods.  It  is  admitted  that 
it  is  not  an  assurance  at  law,  but  it  is  contended  that  it  is  an 
assurance  in  equity ;  that  is  to  say,  that  the  creditors  have  acquired 
an  equitable  right  to  the  goods.  If  it  is  an  equitable  assorance 
of  the  goods,  it  requires  registration.    I  am  of  opinion,  therefore, 


(1)  Law  Rep.  8  C.  P.  64. 


(2)LawBep.l2Bq.i 
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Sib  6.  Meiush,  UT.  : — 

BzpaHs 

I  am  of  the  same  ofnnioiL    I  do  not  think  we  are  stretching     Bmomx. 
the  words  of  the  Act  at  all  beyond  what  they  properly  mean.   As     j^^ 

br  as  I  can  disooyer,  this  is  the  first  case  in  which  the  question       

bis  aiisen  whether  the  argreement  to  execute  a  bill  of  sale  upon 

oeitain  specific  diattels  without  being  registered  can  be  relied  on 

fts  a  Tslid  transfisr  and  assurance  of  the  goods  in  equity.    The 

only  real  q[Destion  is,  whether  the  expressba  '*bill  of  sale**  is 

confined  to  a  bill  of  sale  which  passes  property  at  law — ^whether  it 

inclodes  a  document  which  is  a  purely  equitable  assurance  without 

paaaii^  the  property  at  law.    The  words  of  the  7th  section  of  the 

JBtZb  of  Sale  Ad  are  these:  ''The  expression  'bill  of  sale'  shall 

iodnde  bills  of  sale,  assignments,  transfers,  declarations  cf  trust 

without  transfer,  and  other  assurances  of  personal  chattels."    I 

agree  that  this  is  not  a  declarati(m  of  trust  without  transfer ;  bnt 

still  the  words  shew  that  equitable  assurances  were  in  the  con- 

templatkm  of  the  Legislature  as  weU  as  legal  assurances.  And  then 

come  these  general  words,  '^  other  assurances  of  personal  cbatteLs," 

and  the  question  is,  ought  they  to  include  an  assurance  of  personal 

chattds  in  equity  as  well  as  an  assurance  of  personal  chattels  at 

law?   It  is  veiy  difficult  to  say,  unless  it  was  to  include  a  security 

of  that  description,  why  these  general  words  were  added.    In  my 

opinion  the  case  is  plainly  within  the  mischief  of  the  Act^andl  think 

it  is  fairly  within  the  words  of  the  Act  No  doubt,  qua  agreement^ 

it  does  not  require  registration ;  but  in  my  opinion  we  ought  to 

hold  that  an  agreement  to  execute  a  bill  of  sale  cannot  be  relied 

upon  as  being  equivalent  to  an  actual  bill  of  sale  in  equity  without 

involying  the  consequence  that  that  brings  it  within  the  BiBs  of 

Sale  Ad,  and  that,  if  it  is  not  registered^  the  Court  will  look  upon 

M  asiuTalidL 

Solicitors:  Messre.  Lewis,  Munns,  db  Longden;  Hessrs.  AAurd, 
MorTi$,dt  Qk 
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L.JJ.  THOEPE  V.  BRUMFITT. 

J!I!  [1871    T.    96.] 

ApraZQ; 
May  1.  Ir^funetion^BigJU  of  *  Way — Bight  of  Way  in  OroM — Nuttanoe  ariimg 

— "  ft-om  Acts  of  Several  FenoM, 

P.  was  the  owner  of  an  inn,  the  yard  of  which  was  approached  Ij  s 
passage  over  adjoining  property  of  M,  P.  and  Jf.  agreed  to  alter  tkor 
boundary,  and  substitute  a  new  passage  for  the  old  one.  M,  aooordinglj,  io 
1854,  conveyed  to  P.  a  small  strip  of  land  reaching  across  the  end  of  the 
new  passage  where  it  entered  the  yard,  and  granted  to  P.,  his  heirs  aad 
assigns,  **  rights  of  way  at  all  times  and  for  all  purposes  along  a  pan^ 
intended  to  run  between  the  piece  of  land  hereinbefore  conveyed  and  a  street 
called  the  TyrreUy  By  another  deed  P.  r&-leased  his  rights  of  way  over 
the  old  passage.  The  Plaintiff  was  a  lessee  of  the  inn  and  yard  under  P. 
The  Defendants  were  tenants  of  3f.,  occupying  warehouses  on  his  property, 
and  the  bill  was  filed  to  prevent  the  Defendants  from  allowing  carts  and 
waggons  to  remain  stationary  in  the  passage  in  course  of  loading  a&d 
unloading,  so  as  to  obstruct  the  access  to  the  yard : — 

EM  (affirming  the  decision  of  the  Master  of  the  Bolls),  that  the  neoeisity 
of  the  business  of  the  Defendants  did  not  give  them  any  right  to  oocapy  the 
passage  by  stationary  obstructions  when  any  other  person  having  a  right  of 
i       way  required  to  pass : 

Eeld^  further,  that  the  right  of  way  was  not  a  right  in  gross,  bat  wts 
appurtenant  to  the  property  occupied  by  the  Plaintiff,  so  that  his  lesse  gave 
him  a  right  to  the  enjoyment  of  it 

Ackroyd  v.  Smith  (1)  explained. 

The  acts  of  several  persons  may  together  constitute  a  nuisance,  whidi  the 
Court  will  restrain,  though  the  damage  occasioned  by  the  acts  of  any  one,  if 
taken  alone,  would  be  inappreciable. 

XhIS  was  an  appeal  from  a  decree  of  the  Master  of  the  Bolls 
granting  a  perpetual  injunction. 

In  1853  Joshua  FoUard  and  Oeorge  Pollard  were  deised  in  fee 
of  an  inn  called  the  Commercial  Inn,  at  Bradford^  and  certain 
land  and  buildings  adjoining  it.  At  the  back  of  the  ion  was  & 
yard  occupied  with  it.  The  only  access  for  horses  and  carriages 
to  this  yard  and  to  the  stabling  of  the  inn  was  from  a  street  called 
the  TyrreU^  along  a  passage  which  was  upon  part  of  the  land 
belonging  to  the  PoUardd.  This  passage  ran  northwardly  frtxm  th^ 
,  yard  to  the  Tyrreh. 

(1)  10  C.  B.  164. 
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Om  tl»  ISMh  of  Jidj,  1853,  tlie  PoOmZf  aoU  «m1  conTCjei  Id  Ii.  A 
J:m  ManmO  ike  UUings  aad  knd  adjobiuig  iiie  Tyrrels,  re-  1833 
serri:!^  to  thfnwplTeg  m  light  of  way  ako^  the  abore-mentioned 
puBKe  to  thfe  yard  of  the  inxiy  vhich  stiU  belonged  to  them. 

AfUr  diK  fldeanamiigement  was  come  to  between  MorreU  and 
ibe  TjSards  tat  aligttlT  altering  the  boimdaiT  between  their  pro- 
p^Tties^  and  tat  ■ohstituting  a  new  passage  to  the  inn  jard.  This 
anangement  was  carried  into  effect  by  two  indentures  dated  the 
ibd  of  Mardi,  1S54.  By  the  first  of  these  MamB  omTeyed  to 
ize  PeiZirdls  in  fee  a  triai^ular  plot  of  land  containing  fiTO  and  a 
Lilf  ajcaie  yards  (being  in  the  rear  of  and  abatting  upon  the 
«ccth-westem  comer  of  part  of  the  lands  conyeyed  to  Morrdl  in 
JwT,  IS53)y  reserring  to  himsplf,  his  hois  and  assigns,  a  right  ot 
vay  at  aU  times  and  for  all  puposesoTer  this  plot  to  and  £nHn  his 
rjupeaU  adjoining  the  eastern  side  ot  it.  This  plot  was  part  of 
:i:e  pi^iertTCOiiTeyed  to  him  in  the  preTioas  year  by  the  PdlirJsy 
^isd  w^  in  part  oecnpied  by  the  roadway  of  the  passage.  By  the 
fiiELe  iadentve  Morrdl  granted  to  the  Pollarit^  their  heirs  and 
«r::s»  **  rights  of  way  and  pasaa^  at  all  times  hereafter  and  for 
i3  fmpoMat  thion^  orer,  and  along  a  certain  road,  passage,  or 
^ntevay  mnning  or  lying,  or  intended  to  ran  or  lie,  between  the 
lurth  ade  of  the  said  peoe  6t  land  hoebibefore  conreyed  and  a 
eireet  called  the  Tymis^  and  which  road,  passage,  or  gateway  is 
note  particolaily  ddineated  on  the  plan  drawn  in  the  margm 
hoeof ;  and  also  the  x^t»  power,  license,  and  privilege  of  grant- 
ii^  similar  rights  of  roadway  and  passage  oxer  the  same  road, 
ptam gc,  or  gateway  to  any  other  peraon  or  persons  whomsoeTer : 
To  hare  and  to  hold,  &cJ*  And  Morrdl  ooTenanted  to  eonstract 
tte  aew  road,  and  at  all  times  thereafktf  to  keep  it  in  good  repair. 
It  was  stipwlated  that  HbrreO^  his  hein  or  assigns,  might  erect 
ac J  boildii^  orer  the  passage,  so  that  it  was  left  of  the  height  of 
at  least  ei^  feet 

Ifarrag  madfi  the  new  roadway  in  oonfasmitywiflt  the  ooTenanta 
(if  the  last-mentioned  deed.  The  triangolar  ^Ldp  which  he  con- 
Teyed  to  the  PaBsnls  lay  acroa  the  aonthedy  end  of  the  new 


]^  the  other  indentnre  of  the  2nd  of  MaId^  1851,  the  Pe2Zffn2t  . 
ooBveyed  to  MornM  in  fee  a  triangnlar  pieee  of  land,  oontain:cg 

3/2  1        ^ 
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L.  JJ.      fiye  and  a  half  square  yards,  being  in  the  rear  of  and  abatting  on 

1878        the  sonth-eastem  comer  of  part  of  the  property  oonyeyed  to 

Tbobps 

V. 

Skuuftpt. 


The       Tyrrels. 


A  Ba  Plot  oonTcyedbjJMbrTdX  to  the  PkiUanif.    C  D  E.  Plot  ooDTCjed  bj  fbe  i'loOanb  to 
JforrvU,  2Dd  of  March.  1864. 

Marrdl  in  July,  1853,  and  re-leased  their  rights  of  way  which  ibej 
had  under  the  conveyance  of  1853  over  the  old  passage. 

The  Plaintiff  was  a  lessee  of  the  Commercial  Inn,  with  the  yani 
and  appurtenants,  under  a  demise  from  the  successors  in  tide  of 
the  Pollards. 

In  1854  Morrell  erected  warehouses  on  the  property  purchased 
by  him  and  made  in  the  floor  of  the  new  roadway  a  large  opening; 
forming  an  entrance  to  a  cellar  beneath,  and  coyered  it  with  a 
wooden  trap-door.  He  also  made  a  trap-door  over  it,  forming  an 
entrance  through  the  roof  covering  the  roadway,  into  the  ware- 
house above.  He  also  made  side-entrauces  from  the  roadway  into 
the  warehouses^  and  placed  in  them  folding  doors  for  the  purpose 
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d  lottdiBg  and  onlnadmg  goods;  and  in  1860  he  plaoed  a  crane  in      UM» 
the  wall  doae  to  one  ot  these  doois.    These  warehooses  were  let       ijgn 
Ij  him  to  different  p^aaiiSy  and  he  noT^,  after  1863,  was  in  the 
occiqntian  of  an j  part  of  the  property. 

Ike  GMe  made  I7  the  bffl  was  that  JfbrrsS  and  his  tenants,  who 
were  Defendants  to  the  IhII,  of  some  of  them,  bat  which  of  them 
toe  Plaintiff  eooU  not  discorer,  eanaed  the  roadway  to  be  Mocked 
sp  with  carta  and  waggoni^  and  kqpt  the  tnp-door  and  folding 
dcocsopen  and  the  crane  at  work  fixr  long  and  nmeasonable  periods^ 
^•1  psrtknlarij  dnrii^  the  boaieBt  hoars  of  the  day,  when  great 
lambcB  of  petw—i  required  to  pass  with  rdndes  and  on  foaft  to 
isdfann  the  inn  yard;  and  that  many  p^sons,  in  conaeqoenee  of 
izuifog  tihe  roadway  so  obstnicted,  took  their  cnstom  to  other  inaa. 
T^  bul  pcnyed  far  an  injonrtion  to  lustiain  the  Defendants  feoat 
Cioekmg  wp  or  ofaslmcting  the  roadway,  or  ranwng  or  permitting 
h  jh  behlochsd^orolMtructedyand  tar  wm  inq[iiiryastodsmagea. 
^brrJi  haiviag  pat  m  an  answer  denjing  any  power  of  controlling 
'^  acts  of  his  tpnanta,  his  name  was  stmck  owt  by  amendment, 
izfi  the  snit  was  ctmtinnedagaittil  his  tomntB,  £r«a^  atti  JirO^ 
Sb^imd  Jahsand  Jffffsiiij  These  Defendants  all  answered  to- 
?^^:g;iaaigsing  thai  they  had, ander  their  Ti'aBPr,ari^t  of  wiyoTcr 
Hit  2!ew  r^aJwwy  far  the  conirenient  occupaliun  of  thar  warehonses^ 
•  be  exmiaeJ  m  a  hsmiimIiI  and  proper  way,  so  as  not  to  intcv- 
>r?  imfropeffy  with  theexerease  of  the  right  of  W17  grazitcd  to  the 
i  rtuhj  that  eter  mace  the  new  roadway  was  fbcmied  the  < 
ptosof  Ae  wnRhoaneshadnsedxt  ratheasme  wi^as  at 
lus  ;jie  flamtii^  who  became  tauai  of  the  inn  in  l9>^  hod 
iifvv  mode  any  cob^Ijbbs  tiH  l£c!>,  md  had  kst  by  laches  any 
=d:s  ^  flse  in  eqaiEy;  timt  tiie  nse  which  the  Defendaatt  had 
^ijft^  of  the  roadany  had  not  been  so  contzaocas  or  so  fijWiiMi  to 
""kji  F jaasiff  as  to  catiUde  b.ti  Xo  sne  in  equity.  Mod  t^aa  Lis 
r^natf  i'd  sKy)  was  at  mw;  tont  Hut  mat  of  t2s(e  VM^wasf  far 

~i  iiiMBB  far  the  fo  ^wp  of  eBfctfr.g  wzieh  IbrrJl  had^  to  t&e 
biiivio^  «f  oe  PuZjvdfa^  hrASfSiS.  iLjs  lasid,  mad  wiJoL  meat 
fE^'ZGed  widk  Adr  yloxi;  taoa  taer  risas  c-f  way  graas»i  u^  the 

Kaaissdr  m«gffatc«  ud  aist  ieesl  sxle  ^  a 
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h.  JJ.       and  ttom  that  triangular  piece  of  ground.    This  mast  be  constnied 

1873        reasonably  as  meaning  a  right  of  way  between  the  highway  and 

Thobpi      the  yard  of  the  inn  of  which  the  grantees  were  the  owners,  the  tri- 

Bbumfiit,    ^^g'l^*^  piece  of  ground  not  being  intended  to  be  held  as  a  sepa- 

""~"        rate  property,  but  being  granted  only  for  the  purpose  of  being 

thrown  into  the  yard,  so  as  to  make  a  more  convenient  boundary 

line  between  the  properties  of  the  grantor  and  the  grantees.    I 

therefore  am  of  opinion  that  this  was  a  right  of  way  which  would 

pass  as  appurtenant  to  the  inn. 

It  was  urged  that  the  decree  gives  the  Plaintiff  an  exclusive 
right  of  way.    I  cannot  understand  this  objection.    The  Plaintiff 
only  claims  a  right  of  way  free  from  hindrance.     He  does  not 
claim  to  be  entitled  to  the  soil  or  to  prevent  the  owner  of  the  soil 
from  exercising  over  it  any  rights  which  do  not  derogate  from  his 
grant    The  Plaintiff  cannot  complain,  unless  he  can 'prove  an 
obstruction  which  injures  him.    The  case  is  not  like  one  of  tres- 
pass, which  gives  a  right  of  action  though  no  damage  be  proved. 
In  the  present  case,  I  cannot  come  to  any  other  conclusion  than 
-  that  arrived  at  by  the  Master  of  the  Bolls,  that  the  right  of  access 
to  the  inn-yard  has  been  interfered  with  in  a  way  most  prejudicial 
to  the  Plaintiff.    Nothing  can  be  much  more  injurious  to  the 
owner  of  an  inn  than  that  the  way  to  his  yard  should  be  constantly 
obstructed  by  the  loading  and  unloading  of  heavy  waggons.    If  a 
person  who  was  going  to  put  up  his  horses  at  the  inn  was  stopped 
by  the  loading  or  unloading  of  waggons,  he  would  probably  at 
once  go  to  another  inn.     Then  it  was  said  that  the  Plaintiff 
alleges  an  obstruction  caused  by  several  persons  acting  indepen- 
dently of  each  other,  and  does  not  shew  what  share  each  had  in 
causing  it.    It  is  probably  impossible  for  a  person  in  the  Plaintiff's 
position  to  shew  this.    Nor  do  I  think  it  necessary  that  he  should 
shew  it.     The  amount  of  obstruction  caused  by  any  one  of  them 
might  not,  if  it  stood  alone,  be  suflBcient  to  give  any  ground  of 
complaint,  though  the  amoimt  caused  by  them. all  may  be  a  serious 
injury.     Suppose  one  person  leaves  a  wheelbarrow  standing  on  a 
way,  that  may  cause  no  appreciable  inconvenience,  but  if  a  hundred 
do  so,  that  may  cause  a  serious  inconvenience,  which  a  person 
entitled  to  the  use  of  the  way  has  a  right  to  prevent ;  and  it  is  no 
defence  to  any  one  person  among  the  hundred  to  say  that  what  he 
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does  CMises  of  itself  no  damage  to  the  complainant.    It  is  ni^ed       U  JJ. 
that  ao  case  is  diewn  of  Stead  having  done  anything  before  the       187S 
bill  was  filed ;  hot  this  is  no  defence  to  a  Defendant  who  by  his      Tnoan 
aasim  joBtifies  what  the  other  Defendants  hare  done,  and  insists 
4»  the  tight  to  do  the  same.    The  Defendants  seem  to  haye  a 
notioii  that  they  haye  as  mnch  right  to  nse  the  passage  for  loading 
and  unloading  waggons  as  the  Plaintiff  has  to  nse  it  for  the  pnipose 
of  pasHDg  orer  it.    Bat  the  practice  of  loading  and  unloading 
has  ansen  since  the  grant  of  the  right  of  way,  and  has  not  been 
ecntiniied  long  enough  to  confer  an  easement.     There  is  there- 
five  nothiog  to  prevent  the  Plaintiff  frcnn  insisting  on  having  a 
right  of  way  not  inteifoed  with  by  obstmctions  snch  as  are  com- 
plained <£ 

Sm  6.  MmjiTHH,  hJ. : — 

I  am  of  the  same  opinion,  and  shall  only  add  a  few  words  as  to 
the  ri^t  of  way.  I  am  of  opinion  that  the  right  given  was  not 
a  right  in  gross.  In  Aehrojfd  v.  SwUlh  (1),  thongh  it  was  not  abeo- 
faitely  necessary  to  the  decision  to  give  any  opinion  whether  the 
rig^t  of  way  was  in  gross  or  not,  the  Conrt  gave  an  opinion  that  it 
vas  in  gross.  Bat  in  that  case  the  dose  to  which  it  was  soaght  to 
make  the  way  appendant  was  not  at  the  end  of  the  road,  and 
Vremwdl,  J^  said :  ''It  is  notin  the  power  of  a  vendor  to  create  any 
rights  not  connected  with  the  nse  or  enjoyment  of  the  land  and 
annex  them  to  it,  nor  can  the  owner  of  land  render  it  sabject  to  a 
new  qiecies  of  burden,  so  as  to  bind  it  in  the  hands  of  an  assignee. 
...  It  wonid  be  a  novel  incident  annexed  to  land  that  the 
owner  and  occupier  shoold,  for  purposes  wholly  onconnected  with 
that  land,  and  merely  because  he  was  owner  and  occupier,  have  a 
right  of  road  over  other  land.**  The  purposes  for  which  the  rig^t 
of  way  was  granted  in  that  case  were  to  a  great  extent  unoon* 
nected  with  the  use  of  the  dose  to  which  that  right  was  claimed 
as  apportenant.  Here  the  words  **  between  the  north  side  of  the 
said  piece  of  land  hereby  conveyed  and  a  street  called  the 
Tffrrds^^  may  fairly  be  constrned  as  making  the  right  of  way 
appendant  to  the  piece  of  ground  which  is  conveyed,  and  the 

(1)  10C.B.164. 
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L.  JJ.      words  "for  all  purposes'*  as  meaning  "for  all  pniposes  which 

1873       make  it  necessary  to  pass  between  that  piece  of  groand  and  the 

Thobpb     street."    There  is  no  authority  for  holding  that  the  generality  of 

Broottt.    *^^^  expression,  "  for  all  purposes/'  makes  a  right  of  way  not  appur- 

tenant  where  it  is  expressed  to  he  to  or  from  a  particular  piece  of 

land. 

Solicitors :  Messrs.  Emmet  d  San  ;  Messrs.  Parkers  &  Co. 


L.JJ.  TELEGRAPH  DESPATCH  AND  INTELLIGENCE 

1873  COMPANY  V.  McLEAN. 


^^^  [1873    T.    5.]  ; 

Injunction—SaU  of  Bunnesa  ai  Price  to  he  aeeertained/rom  Profitt^Impiid 

Covenant. 

The  Defendant  sold  to  the  Plaintiffs  his  news-agency  business  for  £2500, 
payable  by  instabnents.  The  first  two  instalments  of  £500  each  ime 
payable  at  all  events,  but  the  payment  of  the  other  two  of  £750  each  wu 
contingent  on  the  profits  of  the  business,  and  in  the  event  of  the  profiti  of 
the  business  exceeding  a  certain  amount,  the  Defendant  was  to  receive 
further  benefits.  The  Plaintiffs  at  the  same  time  engaged  the  Defendant  fe> 
superintend  their  business,  including  along  with  the  business  sold  certun 
other  branches,  for  five  years,  at  a  salary ;  he  undertaking  to  obey  their 
directions.  Within  the  first  year  the  Plaintiffs  agreed  with  a  oompanf  to 
discontinue  the  news-agency  business,  giving  the  company  the  optioo  of 
continuing  such  parts  of  it  as  the  company  might  elect  to  oontioaei  The 
Plaintiffs  then  directed  the  Defendant  to  discontinue  the  transmissioii  of 
news,  and  ,the  Defendant  refusing  to  obey,  they  filed  their  bill  for  an  in- 
junction  to  restrain  him  from  transmitting  news,  which  injunction  was 
granted  : — 

Etld  (reversing  the  decision  of  Maline^  ^.C.),  that,  as  the  purcbase-mooey 
was  to  be  ascertained  by  reference  to  the  profits,  there  was  an  implied 
covenant  by  the  Plaintifis  that  the  business  should  be  carried  on,  and  thit 
as  the  Plaintiffs  had  broken  this  implied  covenant,  they  were  not  entitled 
to  restrain  the  Defendant  from  breaking  any  other  part  of  the  agreemeoL 

XHIS  was  a  motion  by  way  of  appeal  from  an  order  of  Vice- 
Chancellor  Malins  granting  an  injunction. 

On  the  5th  of  March,  1872,  articles  of  agreement  were  entered 
into  between  the  Plaintiffs  and  the  Defendant^  by  which,  after 
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lecitiDg*  to  the  effect  that  the  Defendant  had,  under  the  style  of      U  JJ. 
^The  ItomAard  Tdegrajphie  NiewB-Agenejf,**  for  gome  years  acted  as       1873 
agent   for  the  transmission  of  news^and  been  connected  with   TKLBosm 
the  sereral  associations  and  business   matters  specified  in  the^^^^ 
schedule  theremider  written,  producing  annual  net  profits  amount-     Cqhpast 
ing  to  £1600,  whidi  was  thereEoafter  called  ^the    guaranteed     McT^ax. 
reTenue*  of  the  business;  and  that  the  company  were  desirous  of 
acquiring^  and  the  Defendant  of  transferring,  that  business  upon 
the  terms  thereinafter  mentioned,  and  that  the  company  were  also 
devious  of  engaging  the  Defendant  to  manage  and  conduct  that 
business,  and  superintend  the  general  business  of  the  company,  it 
was  a^:reed  between  the  parties : 

1.  That  the  Defendant  should  sell  and  the  company  purdase, 
as  from  the  1st  of  March,  1872,  the  Defendant's  agency  business 
and  his  interest  and  connection  with  the  associations^  and  in 
respect  to  the  matters,  mentioned  in  the  schedule,  for  £2500,  pay- 
able as  follows :  £500  on  the  execution  of  the  agreement,  £500  at 
the  expiration  of  six  months  from  the  1st  of  March,  1872,  and  two 
sums  of  £750  each  at  one  year  and  six  months  and  two  years  and 
ax  months  from  the  same  day,  subject  to  the  deductions  therein- 
after mentioned. 

2.  That  if  at  the  end  of  eighteen  calendar  months  from  the  said 
1st  of  March  the  net  profits  from  the  purchased  business  for  that 
period  should  be  leas  than  the  guaranteed  rerenue,  the  deficiency  , 
diouLl  be  deducted  from  the  first  instalment  of  £750,  and  if  at 
the  Old  of  two  years  and  six  months  the  net  profits  for  the 
prerions  year  should  be  less  thxtn  the  guaranteed  reyenue,  the 
difference  should  be  deducted  from  the  last  instalment  of  £750. 

3.  That  if  the  net  profit  from  the  1st  of  March,  1872,  to  the 
time  when  the  last  instalment  of  £750  should  become  due  should 
exceed  the  guaranteed  rerenue,  the  company  should  pay  the 
Ddiendant  the  difference  if  the  amount  did  not  exceed  £yy),  and 
if  in  the  half-year  after  the  last  instalment  of  £750  became  due 
the  net  profits  should  exceei  £800,  the  company  diould  pay  the 
Defendant  the  dilierenoe,  if  it  did  not  exceed  £250. 

i.  Belated  to  the  death  of  the  Defendant  before  all  the  instal- 
meota  became  due. 
5.  The  company  ei^ged  the  Defendant  to  manage  the  business 
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L.  JJ.      transferred  by  him,  and  to  superintend  their  general  business  for 
1873       five  years  from  the  Ist  of  March,  1872,  detenninable  as  thereia- 
Teubobafh  After  mentioned,  at  the  yearly  salary  of  £800. 
jj[^^^     6.  Provided  for  the  increase  of  the  salary  in  case  of  a  certam 
CoMPAiTT    increase  in  the  profits  of  the  business- 

MoLban.  7.  The  Defendant  agreed  to  act  as  manager  and  superintendent, 
and  not  to  engage  in  any  other  business,  and  to  conform  to  the 
instructions  received  from  the  directors. 

8.  Belated  to  giving  notice  to  certain  companies  of  the  purchase 
provided  for  by  the  agreement. 

9.  The  Defendant  agreed  to  account  for  and  pay  over  all  moDeys 
received  by  him  as  manager  and  superintendent ;  to  make  out  an 
account  on  the  1st  of  each  month;  to  keep  proper  books  of 
account^  and  balance  them  on  each  1st  of  March  if  required. 

10.  Provided  for  the  dismissal  of  the  Defendant  by  six  months' 
notice  if  he  neglected  his  duties  or  was  absent  from  them  tat  any 
cause  more  than  two  calendar  months  in  any  one  year. 

The  two  instalments  of  £500  were  paid.  The  Plaintifis  alleged 
that  the  net  profits  of  the  Defendant's  business  up  to  the  end  of 
1872  were  only  at  the  rate  of  £1200  a  year. 

On  the  30th  of  December,  1872.  the  Plaintiffs  entered  into  an 
agreement  with  Beuter'a  Telegram  Company^  by  which  it  was 
agreed,  first,  that  the  Plaintiffs  should  forthwith  relinquish  all 
news  business  which  they  were  carrying  on  or  had  undertaken  to 
carry  on,  and  should  transfer  to  Beuier^s  Company  all  such  nevs- 
contracts,  agreements,  and  subscriptions  as  that  company  might 
elect  to  continue,  but  that  the  Plaintiffs  should  be  at  liberty  to 
'  carry  out  their  agreement  for  receiving  shipping  news  from 
Lloyd's  underwriters.  Secondly,  that  the  Plaintiffs  should  notify 
by  circular  to  its  subscribers  or  customers  the  transfer  to  Badsfi 
Company  of  all  such  contracts,  agreements,  and  subscriptions  as 
Beuier^a  Company  might  elect  to  take  over,  and  that  the  Plaintiff 
should  give  notice  to  all  other  persons  of  their  ceasing  their  news 
service,  except  as  regarded  Lloyd's  underwriters.  Thirdly,  the 
Plaintiffs  agreed  to  restrain  all  persons  in  their  employ,  or  with 
whom  they  had  any  agreement,  so  far  as  lay  in  their  power,  from 
directly  or  indirectly  continuing  the  news  business  thereby  agreed 
to  be  relinquished. 
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Immediately  after  this  contract  had  been  made  Beuier*8  Company       l.  jj. 
and  the  Plaintiffs  both  gave  notice  to  the  Defendant  to  discontinne        igys 
leoeiying  any  new  subscriptions  for  news  from  Bdgitm.     The   tkiIobaph 
Defendant  replied  that  he  should  pay  no  attention  to  this  notice,  Dbspatohaitb 
and  when  called  upon  for  an  explanation  he  stated  that  this  was  a    Compavt 
part  of  the  business  which  he  had  sold,  and  the  income  of  which     mqLiav. 
he  goaranteedy  and  that  he  was  therefore  justified  in  disobeying  the       ~~~* 
notice.    After  some  further  communications  the  Plaintiffs  filed 
their  bill,  stating  to  the  effect  of  the  above  statements^  and  asking 
fcr  an  aooount  of  what  was  due  from  the  Defendant  as  manager, 
and  for  an  injunction  to  restrain  him  from  transmitting  any  news 
or  intelligence  to  any  company,  agent,  or  other  person.  There  was 
a  conflict  on  the  eridence  as  to  whether  this  Belgian  business  was 
a  part  of  the  busiuess  sold  by  the  Defendant. 

Yioe-Chancellor  Malins  granted  an  interlocutory  injunction  with- 
out requiring  any  undertaking  as  to  damages. 

Mr.  Ctrf<on,.Q.C.,  and  Mr.  EveriU,  for  the  appeal  motion : — 

The  Flaintifb  hare  made  it  impossible  for  them  to  fulfil  their 
part  of  the  contract,  and  the  Court  will  not  interfere  in  their 
iaToor:  LumleyY.  Wapner{l);  Stoekery.  Wedderbwm  (2);  Ogdm 
Y.Fimiek(3). 

Mr.  Chraham  Hastiny$,  for  the  Plaintiffs  : — 

This  is  not,  like  Lumley  y.  Wagner,  a  case  of  negative  stipula- 
ticm,  but  there  is  a  positive  agreement  by  the  Defendant  to  conform 
to  the  orders  of  the  directors.  There  is  no  implied  contract  that 
the  Plftintifla  will  carry  on  the  business,  and  there  is  no  lien  on 
penonal  property  for  implied  purchase-money.  The  business^  how- 
ever, is  not  discontinued ;  it  is  going  on  under  another  form.  The 
Belgian  news-agency  was  not  part  of  the  Defendant's  business,  and 
there  can  be  no  pretence  for  saying  that  he  is  entitled  to  continue 
that  against  the  orders  of  the  Plaintiffs. 

8m  W.  M.  Jaxzs,  LJ.  :— 

I  am  rf  opmion  that  the  Plaintiffs  have  cm  the  iace  of  their  till 
stated  that  they  themselveB  have  deUbeiately  bidken  their  agree- 
(1)  5DeG.&Sm.4^,5C6.  (2)  3K.*J.5t>X 

(3)  4  D.  F.  &  J.  4!:e,  izi. 
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L.  J  J. .     xnent  with  the  Defendant,  part  of  which  they  are  seeking  to  enforce 

1873        against  him.    The  Defendant  8old  his  business  to  them  at  a  price 

Tii^GaiAPH   ^  ^  ascertained  with  reference  to  the  profits,  and  it  was  not  oon- 

^?!!S!^??1!^  sistent  with  such  a  contract  that  they  should  sell  the  basmesB  to 

OoHPAifT    somebody  else,  not  selling  it  in  such  a  way  as  to  ke^  the  Defoi- 

Mol^.     dant's  rights  alive,  but  selling  it  on  terms  which  iuTolred  its  entire 

""^       destruction.    It  is  quite  obvious  &om  the  letters  stated  in  the  bill 

that  the  suit  is  not  instituted  for  the  benefit  of  the  Plaintifig,  bat 

of  the  company  to  whom  they  have  sold  the  business  in  Tio]atio& 

of  their  bargain  with  the  Defendant*     Thi^t  being  so,  they  are 

disqualified  from  obtaining  any  remedy  against  him  by  way  of 

performance  of  any  part  of  the  contract. 

Then  the  Flainti£b  say,  that  at  all  events  there  is  a  Belgian 
agency  not  included  in  the  contract  between  the  Plaintifis  and  the 
Defendant,  and  that  as  to  it  the  Defendant,  who  is  their  manager, 
is  violating  their  orders.  No  special  case  of  that  kind  is  made  by 
the  bill.  It  is  evidently  a  mere  afterthought,  and  if  the  Plaintifls 
have  any  such  rights  they  perhaps  may  have  some  other  mode  of 
enforcing  them.  If  the  Defendant '  has  been  disobeying  their 
lawful  orders  they  can  dismiss  him  on  paying  him  six  months' 
salary,  or  giving  him  six  months'  notice,  and  probably  they  have  a 
right  to  dismiss  him  at  once,  but  that  is  a  distinct  matter  which 
does  not  seem  to  me  to  have  entered  into  the  bill,  nor  to  be  one 
of  which  this  Court  can  take  notice.  On  the  plain  broad  ground 
that  the  Plaintiffs  have  themselves  violated  the  bargain  entered 
into  by  them  with  the  Defendant,  I  think  they  are  not  entitled  to 
the  injunction  they  are  seeking  against  him. 

,    Sm  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  Having  regard  to  the  whole  scope 
and.nature  of  the  agreement,  I  am  clearly  of  opinion  that  there  is 
an  implied  covenant  on  the  part  of  the  company  that  the  business 
shall  be  continued  in  such  a  way  that  the  purchase-money  to  be 
paid  for  it  may  be  ascertained.  In  substance  the  business  is  sold 
by  the  Defendant  to  the  company.  The  price,  no  doubt,  is,  in  the 
first  instance,  fixed  at  £2500,  but  only  £1000  of  that,  as  I  unde^ 
stand  the  agreement,  is  to  be  paid  at  all  events,  and  the  remaining 
£1500  depends  entirely  on  the  profits  the  business  earns.    If  the 
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bosiness  earned  no  profit,  the  remaining  £1500  would  not  be  paid      ju  Jj. 
at  all.    If,  on  the  other  hand,  the  business  is  more  profitable  than       ig/g 
was  expected,  then  there  may  be  an  additional  £500  earned,  and  the   rp^^)^ 
salary  may  in  that  event  be  increased  for  the  remaining  period  of  ^e^^tohavd 
the  agreement  by  the  sum  of  £400  a  year,  so  that  the  entire     Coxpaht 
amount  of  the  purchase-money  to  be  paid  for  the  business  depends     mcLeak. 

on  the  profit  the  business  will  earn  during  the  next  two  years  and       

a  half.  That  being  so,  it  appears  quite  plain  there  must  be  an 
implied  coyenaut  on  the  part  of  the  company  that  they  will  so 
conduct  the  business  that  the  real  amount  of  the  purchase-money 
may  be  ascertained.  They  having  broken  the  agreement  in  that 
respect^  I  am  of  opinion  they  are  not  entitled  to  come  into  this 
Court  for  an  injunction  to  prevent  the  Defendant  breaking  any 
other  portion  of  it.  When  the  agreement  was  broken  by  the  Flain- 
tifis  it  pnt  the  Defendant  ^into  very  great  difficulty  in  determin- 
iog  what  he  should  do,  and  I  am  of  opinion  that  this  Court  ought 
not  by  injonction  to  restrain  him  from  breaking  any  part  of  the 
agreement^  even  if  he  was  not  justified  in  doing  what  he  did,  on 
which  I  do  not  think  it  necessary  to  give  any  opinion. 
The  order  must  be  discharged  with  costs  in  the  Court  below. 

SoUdtors :  Messrs.  Gadsden  dt  Treherne;  Mr.  B.  K  Bavies. 


BOOTH  V.  ALOOCK.  L.jj. 

[1873    R    72.]  1S73 

Bight  to  Lighl—Luue^J/Ur^usjmnd  EdaU.  <^«"«  3- 

gntnted  a  kase  for  twrntj-one  vetn  of  a  boose  with  its  appor- 
,  ainoD^  wluch  li^ti  were  specified.  At  the  time  of  the  gnmt  he 
bdd  an  adjoining  bouse  for  a  tenn  of  yeani  He  sabseqacntly  aoqidxed  the 
nrcmon  expectant  on  the  term  in  the  adj<nning  bouse;  and  after  the  ex- 
piialian  of  the  tenn  he  proceeded  to  build  on  the  ate  of  the  adjoining  bouse 
in  a  Banner  which  mi^t  interfere  with  the  li^ts  of  the  demised  hoose^ 
those  H^ts  not  beii^  ancient  li^ts : — 

Bdi  (reroKng  the  deciaioa  of  IfoZtnt,  T.C.),  that  the  lessor  was  not  hj 
his  giant  preTcnted  fiom  so  bnil^iuig. 

By  an  indentme  of  lease  dated  tbe  Slat  of  Angost,  186^  the 
Defendant  W.  AUodt  demised  to  the  Flaintiff  J2.  3,  Boalh,  fat 


V. 

Aloogk. 
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U  J  J.  twenty-one  years  from  September,  1864,  the  messuage,  teoement 
1878  and  dwelling-house,  No.  26,  Old  Chanffe^  in  the  city  of  London, 
^^^  ''together  with  all  edifices,  buildings,  ways,  lights,  sewers,  water- 
courses, rights,  easements,  advantages,  and  appurtenances  thereto 
belonging,  or  therewith  used  or  enjoyed,"  at  the  annual  reat  of 
£500.  The  lease  contained  the  usual  lessor's  coyenant  for  quiet 
enjoyment. 

At  the  time  of  making  this  demise  the  Defendant  held  a  lease 
for  eighty  years  from  Midsummer,  1861,  of  the  house  so  demised ; 
and  he  also  held  an' underlease  of  a  house.  No.  3,  DulaffLcuie,  $a 
assignee  thereof  for  a  term  which  would  expire  ten  days  before 
Christmas,  1868.  On  the  4th  of  March,  1865,  the  Defendant  con- 
tracted with  the  owners  of  the  reversion  expectant  on  the  term  for 
the  purchase  of  the  fee  in  No.  3,  Didaff  Lane^  which  was,  on  the 
8th  of  February,  1869,  conveyed  to  him. 

The  Defendant,  at  the  end  of  1872,  pulled  down  the  house  in 
Distaff  Lane,  and  proposed  to  build  on  the  site  in  a  manner  which, 
as  the  Plaintiff  alleged,  would  interfere  with  the  access  of  light  to 
the  house  No.  26,  Old  Change^  and  so  diminish  the  rents  which  he 
received  by  sub-letting  parts  of  the  house,  in  particular  a  part 
which  was  let  to  a  silk  merchant. 

The  Plaintiff,  after  much  correspondence,  filed  the  bill  in  this 
suit  to  restrain  the  Defendant  from  so  building.  Theie  was  a 
considerable  conflict  of  evidence  as  to  whether  the  proposed  build- 
ing would  materially  interfere  with  the  light  hitherto  enjoyed  by 
the  Plaintiff;  but  it  will  be  seen  that,  in  the  opinion  of  their 
Lordships,  this  question  was  immaterial. 

The  Yice-Cliancellor  MaHns  granted  an  injunction  (1),  and  the 

(1)  1873.  March  20.  ever,  because  when  you  increase   bufld- 

SiB  E.  Maliks,  Y.G.,  after  stating  ing  by  a  height  of  18  feet,  there  must 

the  facts  of  the  case,  continued : —  be  a  diminution  of  light.    If  this  were 

Now  I  am  not  prepared  to  say,  nor  do  a  case  between  neighbouring  pcoprie- 

I  think,  apart  from  the  particular  use  tors  merely,  I  should  feel  very  modi 

for  which  these  rooms  of  the  FlaintifiTs  inclined  to  come  to  the  conclasoii  that 

house  are  required,  that  the  diminution  it  would  be  a  case  not  for  an  injimdioo 

of  light  here  will  be  very  great ;  some  but  for  compensation  in  money.   This, 

diminution  there  certainly  must  be,  however,  is  a  different  question  altoge- 

and  I  totally  dissent  from  the  architects  ther ;  it  is  a  question  whether  a  land- 

who  have  made  affidavits  that  there  lord  can  do  anything  in  derogstioQ  of 

will  be  no  diminution  of  light  what-  the  rights  of  his  tenant;  and  it  htf  not 
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Defendant  moved  by  way  of  appeal  to  dischai^e  the  order.    The  L.  JJ. 

motion  was  turned  into  a  motion  for  a  decree,  which  now  came  on  1873 

for  hearing.  Booih 


Mr.  Cotton,  Q.C.,  and  Mr.  0.  Harvey,  for  the  Plaintiff: — 
No  man  who  has  granted  a  lease  can,  by  building  on  other  land 
belonging  to  him,  obstruct  the  lights  of  his  tenant.  In  this  case  the 
word  **  lights  "  is  actually  found  in  the  lease ;  but  even  without  that 
word,  the  general  rule  of  law  would  be  sufficient:  Watts  v.  Kelson  (1). 
A  grantor  cannot  derogate  fix)m  his  grant:  Rou^hamY.  Wilson  (2). 
We  admit  that  we  should  have  no  remedy  at  law  after  the  expira- 
tion of  the  term  for  which  the  lessor  originally  held  the  adjoining 
land,  but  equity  will  extend  the  relief  to  any  subsequently  acquired 
interest  in  the  land. 

Mr.  Miner,  Q.C.,  and  Mr.  W.  JR.  Mis,  for  the  Defendant,  were 
not  called  upon. 

Sir  W.  M.  James,  L.  J. : — 

I  am  of  opinion  that  the  Plaintiff  has  not  the  right  to  light 
which  he  has  claimed  by  his  bill ;  and  it  is  therefore  not  necessary 
for  us  to  go  into  the  question  of  the  extent  of  the  diminution  of 
light 

At  the  time  when  the  lease  was  made  the  Defendant  was,  no 
doubt,  the  owner  of  a  term  of  a  few  years  in  the  adjoining  property, 
and  no  doubt  the  words  of  the  lease  amount  to  a  grant  of  the  light 
coming  over  the  adjoining  property  during  the  term  which  the 


Wn  ooDtended  that  he  can  do  so.    The  usual  quantity  of  light.    That  is  the 

nefendanthaviDg  granted  a  lease  of  this  principle  which  I  have  acted  upon  in 

property,  with  all  rights  and  adyantages  other  cases.     The  grant  must  he  taken 

attached  to  it,  it  is  perfectly  plain  that  most  strongly  against  the  gnmtor;  and 

in  law  he  cannot  do  anything  in  dero-  whatever  he  has  conferred  must  be  taken 

pation  of  his  own  grant  All  the  rights  in  the  largest  possible  way.    Therefore 

^bat  he  ooald  confer  on  the  Plaintiff  in  this  case  I  am  of  opinion  that  the 

were  given,  and  the  lease  contains  the  Plaintiff  is  entitled  to  have  the  unin- 

^^SQ»\  covenant  for  quiet  enjoyment,  terrupted  use  of  the  light  for  every  pur- 

The  Plaintiff  is  therefore  entitled  to  set  pose  for  which  it  can  be  used  to  the 

up  against  the  Defendant  a  require-  greatest  possible  advantage. 

iQent  to  use  the  windows  for  a  particu-  (1)  Law  Rep.  6  Ch.  166. 

^  purpose,  requiring  more  than  the  (2)  27  L.  J.  (Q.B.)  61,  65. 

Vou  Vlll.                                       3K  I 


Aloook. 


r. 
Alcock. 


666  GHANCEBT  APPEALS.  [L.  R. 

L.  Jj.  Defendant,  at  the  date  of  the  lease,  had  in  that  property;  but  the 
1873  words  appear  to  me  to  deal  with  no  other  rights  than  those  which 
TQooTa  ^^^  Defendant  then  had.  This  is  not  the  case  of  a  man  represent- 
ing himself  to  have  power  to  grant  for  twenty-one  years  the  right 
to  every- particle  of  light  then  falling  upon  the  house  demised,  and 
granting  that  right  accordingly ;  nor  is  it  the  case  of  any  estoppel 
either  at  law  or  in  equity ;  and  I  am  unable  to  find  in  the  words  of 
the  lease  any  reference,  either  express  or  implied,  to  the  extent  of 
the  interest  which  the  Defendant  then  had  in  the  adjoining  pro* 
perty.  He  had  at  that  time  an  interest  in  the  adjoining  property, 
and  of  course  the  Plaintiff  had  the  benefit  of  that  interest,  because 
the  Defendant  then  had  it.  But  the  moment  the  term  held  by 
the  lessor  came  to  an  end,  he  had  full  right  to  da  what  he  liked 
with  his  own  property. 

If  the  original  owner  of  the  freehold  of  the  adjoining  house  had 
raised  its  height,  he  could  not  have  been  interfered  with  by  the 
Plaintiff,  the  lights  not  being  ancient;  nor  could  the  Defendant 
have  been  interfered  with  if  he  had  bought  the  adjoining  property 
after  the  house  had  been  raised.  Nor  was  there  anything  in  the 
lease  which  amounted  to  a  representation  that  the  Defendant  bad 
power  to  grant  the  lights  for  twenty-one  years,  nor  had  he  made 
any  bargain  to  do  so.  It  was  a  mere  grant  of  a  legal  right  un- 
affected by  any  equity.  The  Plaintiff  has,  in  my  opinion,  failed  to 
make  out  his  case,  and  his  bill  must  be  dismissed  with  costs. 

Sib  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  There  is  no  difficulty  in  ascertaining 
the  meaning  of  the  grant  at  law.  No  doubt  it  would  be  a  grant  of 
the  right  to  all  the  lights,  so  far  as  they  were  liable  to  be  affected 
by  alterations  in  the  house  in  Distaff  Lane,  for  so  long  as  the  De- 
fendant's then  interest  in  it  continued.  That  would  have  been  the 
construction  of  the  grant  even  if  the  word  ^^  lights  '*  had  not  been 
inserted,  though  the  insertion  of  that  word  makes  the  matter 
dearer.  That  right  would,  however,  cease  when  the  Defendant's 
then  interest  came  to  an  end.  Now,  has  the  Plaintiff  any  greater 
right  in  equity  ?  That  must  depend  upon  whether  there  was  anj 
bargain  or  contract  that  the  Plaintiff  should  enjoy  the  lights  daring 
the  whole  of  the  twenty-one  years.    I  am  of  opinion  that  there  was 
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no  SQch  bargain  or  contract.    As  to  this,  there  is  a  great  difference       L.  jj. 
between  a  grant  in  general  words  and  an  express  grant  of  such  a       isrs 
right    There  may,  perhaps,  in  this  case  be  no  great  difference       Bwra 
in  result  between  a  general  grant  of  lights  and  an  express  grant  of 
hghts  to  continue  during  the  existence  of  the  grantor's  then  interest ; 
but  there  is  a  very  material  difference  between  such  grants  with 
regard  to  the  questito  whether  the  grantee  is  in  equity  entitled  to 
any  right  after  the  determination  of  the  estate  which  the  grantor 
bad  in  tbe  other  property  at  the  date  of  the  grant.   Greneral  words 
m  a  grant  must  be  restricted  to  that  which  the  grantor  had  then 
power  to  grant,  and  will  not  extend  to  anything  which  he  might 
subsequently  acquire.    In  my  opinion  the  Plaintiff  has  failed  to 
make  out  any  case  for  relie£ 

8olidtoi8  for  the  Plaintiff:  Messis.  WooA,  Street,  &  Edgier. 
Solieitois  for  the  Defendant :  Messrs*  Dqnree,  Austen,  db  Jutewn. 


£b  |Nifi«  PEABSON.    J^roMOBTIMEK  L.JJ. 

Ikmknqde^^Smemk'm  Cr«daor-*.8W«i««  mmd  SgU^PrimOe  Sale  hy  theJMtar         ^^^ 
to  the  JSxeeuHon  Creditor — Fraudtdeni  Tranter — Fraudulmt  Preftrtnce 
^JBamkrupicy  Act,  1869, «.  6,  9uh-$e.  2,  5,  and  st.  87,  92. 

P.  Teoovered  jodgment  for  a  nim  ezeeeding  £60  from  a  inidcr,  and  oa  the 
8th  of  Aogost  lodg^  an  execatioa  in  the  hands  of  the  sheriff,  who  seized  six 
of  his  hones. 

On  the  llih  of  August,  before  any  sale  had  been  made  by  the  sheriff,  the 
debtor  agreed  with  P.  to  sell  him  the  six  hones  which  the  riieriff  had  seised 
kfc  the  amount  of  the  debt  and  the  sheriflTs  chaigea;  and  P.  accordingly 
withdrew  the  execation,  but  he  left  the  horses  in  the  debtor*s  stables,  and 
signed  an  agreement  to  let  the  debtor  have  the  use  of  them  for  a  certain  pay- 
ment per  day. 

On  the  15tli  of  August,  P.  removed  the  hones,  and  soon  aflerwarda  sold 
them  for  about  the  same  price  as  he  gave  for  them.  The  debtor  was  at  the 
time  of  the  sale  insolvent,  and  on  the  loth  of  August  he  filed  a  petition  for 
liquidation,  and  trustees  were  appointed,  who  claimed  the  price  of  the 
hones  from  P. : — 

EM  (affinning  the  decision  of  the  Chief  Judged  that  the  sale  of  the  hones 
to  the  execution  creditor,  having  been  made  for  the  parpose  of  avoiding  a  sale 
by  ihesherifi^  was  a  fraudulent  tiansfer  under  the  2nd  sub-section  of  the  6th 
section  of  the  Bankruptcy  Act,  1869,  and  was  void  against  the  creditoni. 

3  £2  1 
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L.  JJ.  Bat,  BemUe,  it  would  not  have  been  fraudnlent  if  the  debtor  had  been 

solvent.' 
Eddy  also,  by  James,  L. J.  (dissentienfe  MeUish,  L.J.),  that  the  seiznre  by 
Ex  parte  the  sheriff,  followed  by  the  sale  by  the  debtor  to  the  creditor,  constituted 

a  seizure  and  sale  within  the  5th  sub-section  of  the  6th  section,  and  an  act 
of  bankraptcy. 

Held,  also,  by  James,  L. J.  (duhitante  Mellish,  L.J.),  that  the  sale  was  a 
fraudulent  preference  of  the  creditor. 

J.  HIS  was  an  appeal  from  an  order  of  the  Chief  Judge  in  Bank- 
ruptcy. • 

E,  G.  Mortimer  was  a  contractor  at  Lee,  Kent.  On  the  29tli  of 
Aprils  1872,  William  Pearson  commenced  an  action  against  bim 
to  recover  £104  for  principal  and  interest  due  upon  three  bills  of 
exchange  accepted  by  Mortim^er.  Mortimer  paid  off  part  of  the 
debt,  and  on  the  8th  of  August,  1872,  judgment  was  signed  for  the 
remainder  of  the  debt  and  costs,  amounting  together  to  £79 15s. 
The  same  day  execution  was  issued  and  lodged  with  the  Sheriff  of 
Kent,  who  seized  six  horses  belonging  to  Mortimer,  On  the  10th 
of  August  another  execution  was  put  in  by  Alexander  Jones 
for  £53  6a.,  under  which  some  other  horses  were  seized.  For  the 
first  two  days  the  sheriff's  officer,  with  FearsofCs  consent,  allowed 
Mortimer  to  use  the  horses  that  were  seized ;  but  on  the  10th  he 
told  him  that  he  should  not  allow  them  any  longer  to  be  taken  out 
of  the  stable. 

On  the  11th  of  August,  which  was  Sunday,  Mortimer  called  on 
Pearson^  who  was  friendly  disposed  towards  him,  with  a  riew 
of  inducing  him  to  allow  him  to  have  the  use  of  his  horses, 
in  order  that  his  business  might  not  be  stopped.  This  Peanon 
refused  to  do,  but  the  result  of  this  interview  was  that  Pear$o% 
came  to  Mortimer^s  house  on  Monday  morning,  and  met  there 
the  sheriff's  officer  and  the  clerk  of  Pearson's  attorney.  No 
sale  had  yet  been  made  by  the  sheriff.  An  arrangement  was 
entered  into  at  the  suggestion  of  the  attorney's  clerk  between 
Mortimer  and  Pearson,  that  the  latter  should  purchase  the  six 
horses  for  £93  lOs.,  and  Pearson  the  same  day  paid  tliis  sam 
by  two  cheques,  one  for  £79  15s.,  which  was  handed  back  to  Fear- 
son's  attorney  for  his  debt  and  costs,  and  the  other  for  £13  15*, 
which  was  handed  to  the  sheriff's  officer  for  his  costs  of  the  levy. 
The  officer  was  then  ordered  by  PearsorCs  attorney  to  withdraw, 
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and  he  did  so.  Mortimer  signed  a  receipt  for  the  money  as 
the  purchase-money  of  the  six  horses.  He  also  signed  a  declara- 
tion that  the  six  horses  were  his  own  property,  and  that  they  were 
not  incladed  in  any  bill  of  sale,  or  in  any  other  way  charged  or 
incumbered.  At  the  same  time  a  written  agreement  was  entered 
into  between  Pearson  and  Mortimer  for  the  hiring  of  the  six  horses 
hy  Mortimer  at  the  rate  of  5a.  a  piece  per  day,  and  the  horses  were 
left  in  his  possession.  On  the  15th  of  August  Pearson  removed 
them,  and  advertised  them  for  sale  by  auction  on  the  Slst  of 
August.  On  the  28th  of  August  Mr.  Phillips  (a  friend  of  Mortimer) 
bought  them,  and  after  that  Mortimer  had  still  the  use  of  them. 
On  the  12th  and  15th  of  August,  two  other  executions  for  £31 
and  £32  respectively  were  put  in  by  other  creditors.  On  the  15th 
of  August  Mortimer  filed  a  petition  for  liquidation  by  arrangement. 
No  notice  was  given  to  Pearson  of  the  petition  till  after  he 
Lad  removed  the  horses.  At  the  first  meeting  of  the  creditors,  on 
the  Ist  of  September,  1872,  it  was  resolved  to  proceed  by  liquida- 
tion, and  two  trustees  were  appointed.  The  trustees  on  the  6th  of 
November  applied  to  the  Court  for  an  order  declaring  that  the 
transfer  of  the  horses  to  Pearson  was  void  as  against  them,  and 
that  Pearson  might  be  ordered  to  restore  the  horses  or  to  pay  the 
value  thereof  to  the  trustees.  The  County  Court  Judge  held,  on 
the  evidence,  that  the  sale  was  not  made  lond  Jide,  and  he  held  that 
it  was  void  as  against  the  trustees  under  the  liquidation,  and  made 
an  order  that  Pearson  should  pay  the  trustees  £75,  which  was 
agreed  upon  as  the  value  of  the  horses,  and  the  costs  of  the  appli- 
cation. There  was  no  evidence  what  the  real  value  of  the  horses 
was. 

This  order  was  a£Srmed  by  the  Chief  Judge  on  appeal  (1),  and 
Pearson  appealed  from  his  decision. 
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(1)  1873.  March  3. 
Sia  Jaxbs  Bacon,  C. J. : — 

It  is  npoa  the  oonstniction  of  the 
statute  alone  that  this  question  must 
be  decided ;  there  is  no  other  law  re- 
lating to  it  I  do  not  proceed  upon  any 
notion  thai  there  has  heen  an  evasion 
of  the  provisions  of  the  Act,  though 
there  are  cases  in  which  the  Courts 


have  said  that  an  evasion  of  the  law  of 
hankmptcy  is  an  improper  thing.  [His 
Lordship  referred  to  sect.  6  (sub-sects. 
2  and  6)  and  sects.  87  and  125  of  the 
Bankrvpicy  Att^  1869,  and  con- 
tinued:—] Kow  apply  that  to  the 
fiacta  of  the  prea»ent  case.  1'he  sheiiff, 
under  the  execution  issued  hy  Feartun, 
seized  2Iortimet'$  goods.     From  that 
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Mr.  De  Oex,  Q.C.,  and  Mr.  Finlay  Knight,  for  the  Appellant: — 
The  transaction  was  not  an  act  of  bankruptcy  within  the  mean- 
ing of  the  5th  sub'Section  of  sect.  6  of  the  Bankruptcy  Act,  1869  (1) ; 


time  those  goods  were  in  the  ciutody  of 
the  law,  and  it  was  the  duty  of  the 
sheriflf  to  proceed  to  a  sale  if  the  execu- 
tion was  not  satisfied.    If  he  had  done 
this,  unquestionably  the  proceeds  of 
the  sale   would    have  been  distribut- 
able among  the  creditors  of  Mortimer 
generally.    This  inchoate  act  of  bank- 
ruptcy having  been    committed,    the 
question  is,  whether  it  was  competent 
to  the  execution  creditor  to  deal  with 
the  debtor  for  the  purchase  of  the  goods 
which  had  been  seized?    They  were 
not  the  debtor's  to  sell ;  they  were  the 
property  of  the  law;    The  question  is, 
whether  he  has  fraudulently  disposed  of 
a  part  of  his  property.    It  is  clear  that 
all  his  other  creditors  are  defeated  and 
delayed  by  what  he  has  done.    A  mere 
cursory  view  of  the  Act  shews  that  it  is 
not  competent  to  a  trader  debtor  when 
his  goods  have  been  seized  in  this  way 
to  sell  them  himself.    I  should  have 
come  to  this  conclusion  in  the  absence 
of  any  authority.    But  there  is  plain, 
distinct,  pointed  authority  to  that  efiiect 
in  the  judgments  of  all  the  Judges  who 
decided   Woodhotue  v.  Murray  (Law 
Rep.  2  Q.  B.  634 ;  Ibid.  4  Q.  B.  27).  That 
was  a  decision  on  sect.  73  of  the  Bank- 
ruptcy Act,  1861,  the  provisions  of 
which  are  analogous  to  those  of  sect  87 
of  the  present  Act    It  is  true  that  in 
that  case  there  was  a  transfer  of  all  the 
bankrupt's  property.  But  the  Lord  Chief 
Justice  said  during  the  argument  (Law 
Rep.  2  Q.  B.  637):   "The  difficulty 
arises  under  sect.  73 ;  by  that  section 
the  seizure  by  the  sheriff  is  an  inchoate 
act  of  bankruptcy.     If  a  sale  had  taken 
place  under  the  execution,  the  debtor 
might  have  been  adjudged  a  bankrupt, 
and  then  his  property  could  have  been 


distributed  rateably  among  all  his  cre- 
ditors. By  withdrawing  the  sheriff  and 
taking  the  assignment,  the  Plaiatiff  gets 
everything  and  the  other  creditors 
nothing."  Literally,  that  is  not  so  here, 
for  the  other  creditors  did  get  some- 
thing,  but  they  did  not  get  that  which 
was  sold  to  PtarsotL  But  the  Judges 
in  their  judgment  went  fully  into  this 
part  of  the  case : — [His  Lordship  resd 
passages  from  the  judgments  of  the  Chief 
Justice,  and  of  Mellor  and  &iee,  JJ., 
and  continued : — "]  That  decision  wv 
afterwards  affirmed  by  the  Excheqner 
Chamber.  And  in  my  opinion,  this 
being  the  law,  the  decision  of  the 
County  Court  Judge  in  the  present  ase 
was  perfectly  right.  By  a  oootrivuioe 
between  the  debtor  and  the  execntiofi 
creditor  the  other  creditors  were  de- 
prived of  a  benefit  which  the  statute 
iutended  them  to  have.  The  debb? 
attempted  to  sell  that  which  was  not 
his  to  sell.  The  transaction  was  a 
complete  nullity.  The  order  of  the 
County  Court  Judge  was  a  proper  ooe, 
and  it  must  be  affirmed.  The  appeal 
mast  be  dismissed  with  costs. 

(1)  Sect.  6  defines  ''acts  of  haiik- 
ruptcy ;"  among  them  one  by  sub-sect 
2 :  "*  lliat  the  debtor  has  in  Enghmi 
or  elsewhere  made  a  fraudulent  con- 
veyance, gift,  delivery,  or  tnasfer  of 
his  property,  or  of  any  part  thered' 
And  by  sub-sect.  5 :  "  That  execuiion 
issued  against  the  debtor  on  any  legal 
process  for  the  purpose  of  obt&iniog 
payment  of  not  less  than  £50  has,  in 
the  case  of  a  trader,  been  levied  by 
seizure  and  sale  of  his  goods." 

And  by  sect  87  :  "  Where  the  goods 
of  any  trader  have  been  taken  in  execc- 
tion  in  respect  of  a  judgment  for  a  sam 
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the  words  "  seizure  and  sale"  mean  seizure  and  sale  by  the  sheriff. 
The  property  in  the  goods  still  remained  in  the  debtor :  CHIes  y. 
Grover  (1) ;  Ex  parte  Williams  (2).  The  debtor  might  at  any 
time  before  the  sale  pay  the  debt  and  redeem  the  goods,  and  why 
shonld  he  not  pay  in  goods  as  well  as  in  money  ?  The  sale  was 
eyidently  not  made  at  an  nndervalue.  The  decision  in  Woodhouse 
Y.  Murray  (3),  npon  which  the  Chief  Judge  relied,  turned  upon  the 
fact  that  the  debtor  had  made  an  assignment  of  the  whole  of  his 
property  without  an  equivalent,  and  that  was  in  itself  ai^act  of 
bankruptcy.  That  does  not  apply  to  the  present  case.  An 
execution  creditor  who  has  seized  is  not  a  trustee  for  the  other 
creditors,  but  is  entitled  to  the  fruits  of  his  diligence.  If  the 
Gonrt  holds  such  a  sale  to  be  void,  it  will  be  inventing  a  new 
fraud  which  is  not  mentioned  in  any  previous  decision. 

Mr.  BagUyj  and  Mr.  Window^  iot  the  trustees : — 

We  do  not  contend  that  in  a  "bona  fide  case  where  the  debtor 
has  other  means  for  carrying  on  his  business  he  and  the  debtor 
may  not  arrange  to  withdraw  the  execution,  and  so  avoid  an  act 
of  bankruptcy.  But  the  act  of  bankruptcy  is  inchoate,  and  if  the 
debtor  is  in  insolvent  circumstances  the  creditors  have  an  inchoate 
right  to  the  proceeds ;  and  it  is  a  fraud  on  the  bankrupt  laws  for 
the  execution  creditor  to  gain  possession  of  the  goods,  and  prevent 
the  distribution  of  the  proceeds  among  the  others:  Ex  parte 
Rayner  (4). 

The  test  of  insolvency  is  whether  the  debtor  has  other  property 
out  of  which  to  satisfy  the  debt,  and  if  the  goods  are  sold  either 
by  the  sheriff  or  to  the  creditor  privately  it  is  equally  a  proof  that 
the  debtor  has  no  other  property.  Therefore  if  it  is  not  strictly 
within  the  words  of  the  section,  it  is  a  fraudulent  preference  of 
the  particular  creditor  under  the  92nd  section,  and  a  fraudulent 
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exceeding  £50  and  sold,  the  sheriff .  .  . 
shall  retain  the  proceeds  of  such  sale  in 
his  hands  for  a  period  of  fonrteen  days, 
and  npon  notice  being  served  on  him 
Avithin  that  period  of  a  bankruptcy  peti- 
tion having  been  presented  against  sach 
trader,  shall  hold  the  proceeds  of  such 


sale,  after  deducting  expenses,  on  trust 
to  pay  the  same  to  the  trustee." 

(1)  9  Bing.  128, 

(2)  Law  Kep.  7  Ch.  314. 

(3)  Law  Rep.  2  Q.  B.  634;  Ibid. 
4  Q.  B.  27. 

(4)  Law  Rep.  7  C*.  826. 
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transfer  within  th%2nd  sub-section  of  the  6th  section  of  the  Act: 
Bud  V.  Cooper  (1) ;  Alderson  v.  Temple  (2) ;  Devaa  v.  VenaUei  (3) ; 
Woodhouse  v.  Murray  (4),  It  is  true  that  in  the  last-mentioned 
case  there  was  an  assignment  of  the  whole  of  the  debtor's  property; 
but  the  ratio  decidendi  was  that  it  was  an  evasion  of  the  bankrupt 
laws,  and  it  is  equally  so  whether  it  be  an  assignment  of  the  whole 
or  of  part, 

;  Tdi.J)e  G«b,  in  reply. 


Sib  W.  M.  Jakes^  LJ.,  after  shortly  stating  the  fiacts  as 
mentioned  above,  continued : — 

The  amount  of  litigation  in  this  case  is  wholly  incommensurate 
with  the  sum  in  dispute,  and  has  been  apparently  carried  on  for 
the  purpose  of  vindicating  the  skill  of  the  attorney's  clerk  in 
suggesting  this  device.  We  are  of  opinion,  however,  that  thb 
device  has  not  succeeded,  and  that  the  orders  of  the  County  Court 
Judge  and  of  the  Chief  Judge  were  correct  for  more  than  one 
reason. 

For  myself,  I  am  of  opinion  that  there  was  in  this  case  a 
'^  seizure  and  a  sale  "  within  the  meaning  of  the  5th  sub-section  of 
the  6th  section  of  the  Bankrupietf  Act,  1869.  The  sub-section  is 
not  very  grammatically  expressed.  Levying  an  execution  is  a 
pleonasm  meaning  literally  executing  an  execution ;  but  I  think 
the  meaning  of  the  Legislature  is,  that  if  the  judgment  be  followed 
by  an  execution,  and  the  debt  levied  by  seizure  and  sale,  in  that 
case  there  is  an  act  of  bankruptcy. 

In  the  present  case  goods  were  seized,  and  then  the  execution 
creditor,  with  the  consent  of  the  debtor,  dispenses  with  the  further 
assistance  of  the  sheriff,  and  takes  upon  himself  the  sale  of  the 
goods.  I  am  of  opinion  that  if  the  creditor,  with  the  consent  of 
the  debtor,  relieves  the  sheriff  of  his  duty,  and  deals  with  the  goods 
himself,  it  is  a  levying  of  the  debt  by  seizure  and  sale  wiUun  th« 
meaning  of  the  bankrupt  law.  It  has  been  argued  that  this  is  a 
penal  statute,  and  ought  to  be  strictly  construed.  I  am  of  opinion 
that  it  is  not  a  penal  statute,  and  that  it  ought  to  be  construed, 

(1)  Cowp.  629.  (3)  3  Bing.  N.  C.  400. 

(2)  4  Burr.  2235.  (4)  LawBep.2Q.B.6a4;  Ibid.4Q.B.27. 
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I  am  farther  of  opinkn  that  this  ale  was  a  Tolnntaiy 
of  the  goods  bj  the  debtor  to  the  exeeotioii  creditor,  and  that  it 
vas  Tcad  ms  a  frandakxit  pteieteoce  under  the  irttai  section  of  the 
AcL  The  execution  creditors  hare  onlj  a  defeasiUe  title  to  the 
poeeeis  of  the  goods,  and  then  the  debtor  consents  to  that  de- 
fwrMr  title  heiog  tuned  into  an  indefeasible  title,  the  bankroptcy 
of  the  debtor  beii^  at  the  time  certain  and  imminent.  Xo  doabt 
this  was  done  by  the  debtor,  not  out  of  pore  giaUtnde  to  the 
credilar,  but  with  a  liew  to  his  own  benefit,  not  in  that  respect 
aSedag  from  the  CMdinary  case  of  frandnlent  preferenoei,  where  a 
debtor  pttifcis  his  lather  or  biother,  or  the  tnistees  of  his  maniage 
settlenent.  not  merely  from  love  to  them,  but  partly  from  the 
expectation  of  benefits  to  arise  from  the  grat^nl  recollection  of  that 
which  be  has  done.  Here  it  is  clear  that  he  acted  under  the 
expeetatiaa  that  the  credited  woold  behaTe  liberally  to  him,  and 
WDold  allow  him  the  nse  of  the  horses,  and  when  he  parted  with  them 
WDold  let  them  go  into  the  hands  of  a  friend. 

But  thk  was  not  the  groond  on  which  the  Coonty  Coort  Jndge 
and  the  Chief  Jndge  appear  to  hare  based  their  decisions.  They 
decided  the  case  on  the  broader  groond  that  this  transaction  was  a 
fiaad  npon  the  bankruptcy  laws;  and  I  agree  with  their  Tiew.  lam 
of  opinion  that  Lord  Mamsfidi  and  the  other  eminent  Jodges  who 
estahliBhed  the  law  as  to  frandulent  preferences  and  frandnlent  as- 
agaments  by  the  debtor  woold  hare  had  no  difficulty  in  apfdying 
that  law  to  a  case  like  the  ptsent.  lamofoploion  that  the  power 
and  the  duty  ahich  haye  been  exercised  by  onr  frthers  hare  not 
bea  abdicated  or  repudiated  by  the  Conrts  in  later  times,  and  that 


&ff« 


life  the  rtatwtfiB  of  jgi'iafcrfi  as  to  frandnknt  oonTeyaneee^  in  sndt       Ii.U. 
a  way  as  to  repres  the  mischief  aimed  at  and  to  adTanee  the       iSj3 
remedy.     WLete  a  trader  is  in  such  a  position  that  he  cannot  pay     &^«r«» 
Lis  debts,  and  his  assets  are  being  expended  in  costs  and  sherifTs 
expenses^  it   is  quite  time  that  he  should  be  reliered  of  his 
jrcperty,  and  that  it  should  be  distributed  equitably  among  his 
creditors.    The£7th  section  which  has  been  referred  to,  directing  the 
ij^y^cal  of  the  proceeds  of  the  sale  by  the  sheriff,  does  not  appear 
to  me  to  caiae  any  di£culty.    It  was  intended  for  the  directioB  of 
thecQBdoct  of  the  sheriff  under  certain  circumstances,  and  for  his 
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L.  JJ.      the  Legislature,  in  adopting  the  old  decisions  and  crystallizing  them 

3^873        into  positive  enactments,  have  in  no  way  abrogated  the  doty  of  this 

Ex  parte     Court  to  apply  the  same  principles  in  proper  cases.    I  think  this  is 

*^^^*'     a  proper  case  for  its  application ;  and  I  am  the  more  inclined  to 

MoBTiincB.    this  conclusion  because  I  can  conceive  a  still  more  refined  con- 

trivance  for  evading  the  operation  of  the  Act,  which  this  Court 

ought  to  discountenance.    The  two  execution  creditors,  P&mon 

and  Jones,  might  have  combined  together,  and  Pearson  might 

have  bought  Jones'  goods,  and  Janes  might  have  bought  Pearsons 

goods,  and  the  amounts  might  have  been  applied  in  satisfaction  of 

their  respective  debts.     Such  a  contrivance  ought  not  to  be 

allowed  to  prevail.    On  the  whole,  therefore,  I  am  of  opinion 

that  there  was  a  contrivance  to  evade  the  law,  and  a  fraudulent 

dealing  with  the  goods  of  the  debtor,  and  an  act  of  bankruptcy. 

The  appeal  must  be  dismissed  with  costs. 

Sib  G.  Mellish,  LJ.  : — 

I  have  come  to  the  same  conclusion.  I  do  not,  however,  agree 
that  the  transaction  amounted  to  an  act  of  bankruptcy  under  the 
5th  sub-section  of  the  6th  section  of  the  Bankruptcy  Ad,  1869.  I 
think  that  the  words  *'  levied  by  seizure  and  sale  "  are  used  in 
their  technical  sense  of  seizure  by  the  sheriff  and  sale  by  him,  and 
that  it  would  be  oeurrying  the  words  beyond  their  plain  and  ordi- 
nary meaning  to  hold  them  to  apply  to  a  case  where  there  \m 
been  a  seizure  of  goods  by  the  sheriff,  and  a  subsequent  sale  of 
the  goods  by  the  debtor^  Similar  words  had  occurred  in  the 
73rd  section  of  the  Bankruptcy  Act,  1861,  which  enacted,  « that  if 
any  execution  shall  be  levied  by  seizure  and  sale  of  any  of  the 
goods  and  chattels  of  any  trader-debtor,  upon  any  judgment 
recovered  in  any  action  personal  for  the  recovery  of  any  debt  or 
money  demand  exceeding  £50,  every  such  debtor  shall  be  deemed 
to  have  committed  an  act  of  bankruptcy  from  the  date  of  the 
seizure  of  such  goods  and  chattels,"  where  the  sale  is  expressly 
spoken  of  as  being  made  ^'  upon  any  judgment ;"  and  by  the 
133rd  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  ''all 
executions  and  attachments  against  the  goods  and  chattels  of  anj 
bankrupt,  bond  fide  executed  and  levied  by  seizure  and  sale  before 
the  date  of  the  fiat  or  the  filing  of  the  Petition,"  were  declared 
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to  be  Talid.  I  think  in  both  these  cases  the  Legislatnre  most 
be  taken  to  be  oontemplating  a  sale  by  the  sheriff,  not  by  the 
debtor. 

I  hare  also  great  doubt  whether  this  case  comes  within  the 
^'2nd  section  as  to  fraudulent  preference;  because  the  County 
Court  Jadge,  who  carefully  considered  all  the  facts,  has  abstained 
from  finding  that  it  was  a  purely  voluntary  act  for  the  sole  pur- 
pose of  benefiting  the  creditor.  Bat,  after  giring  it  my  best 
CDnsideration,  I  am  of  opinion  that  we  oaght  to  affirm  the  orders 
of  the  County  Court  Judge  and  the  Chief  Judge,  on  the  ground 
that  there  was  a  fraudulent  transfer  of  part  of  the  debtor's  pro- 
perty within  the  2nd  sub-section  of  the  6th  section  of  the  Act  of 
1S(>9.  Acts  of  bankruptcy  were  meant  to  be  a  test  of  a  debtor's 
insolTency.  The  Legislature  has  said  that  if  a  debtor's  goods  are 
seised,  and  he  cannot  prevent  them  being  sold  by  the  sheriff,  it 
is  a  fair  test  of  his  insolvency ;  and  that  in  that  case  the  proceeds 
ought  to  be  distributed  among  all  his  creditors  equally,  and  that 
the  executicHi  creditor  ought  not  to  have  the  whole. 

In  this  case  it  is  clear  that  both  the  debtor  and  the  creditor 
well  knew  that  the  debtor  was  insolvent ;  and  knowing  this,  and 
knowing  the  law,  for  they  had  the  adyice  of  the  attorney's  clerk, 
they  agree  together  to  do  the  precise  thing  wliich  the  Legislature 
declared  to  be  an  act  of  bankruptcy,  in  such  a  way  as  to  avoid,  as 
they  supposed,  committing  an  act  of  bankruptcy.  I  think  that  we 
ought  to  hold  that  such  a  transaction  was  a  fraudolent  transfer.  I 
agree  with  Hr.  De  QeXy  that  we  ought  to  hesitate  before  we  esta- 
blish  a  new  kind  of  fraud.  Bat  the  Legislature  has  used  general 
words,  which  must  apply  as  much  to  newly-invented  frauds  as  to 
those  which  we  find  described  in  the  books.  Where  an  Act  of 
Parliament  makes  a  new  act  of  bankruptcy  the  parties  may 
adopt  fresh  contrivances  for  evading  it,  and  we  must  apply  the  old 
principles  to  the  new  state  of  things. 

I  do  not  say  that  such  a  sale  as  this  might  not  be  effected 
without  committing  an  act  of  bankruptcy,  if  the  debtor  was  sol- 
vent at  the  time.  The  Legislature  has  not  made  seizure  without 
sale  an  act  of  bankruptcy ;  for  it  was  intended  that  if  a  man's 
goods  were  seized  he  should  have  an  opportunity  of  saving  them 
by  paying  the  debt,  and  the  mere  fact  of  his  selling  them  to  the 
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execution  creditor  would  not  be  necessarily  an  act  of  bankraptcy 
if  he  were  solvent.  But  when  a  debtor  is  really  insolvent,  and  this 
device  is  resorted  to  for  the  express  purpose  of  avoiding  the  opera- 
tion of  the  5th  sub-section  of  sect.  6, 1  think  it  is  a  fraudulent 
dealing  with  the  goods  and  an  act  of  bankruptcy. 

Solicitors  for  the  Appellant :  Messrs.  Linilater,  Haekwood,  & 
Co.,  agents  for  Mr.  C.  B.  Gibson,  Dart/ord. 
Solicitor  for  the  Trustees :  Mr.  James  Mote. 
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Ex  parte  DEMPSEY.    In  re  DEMPSEY. 

Bankruptcy — Frattduleni  Debtor — Liquidation  by  Arrangement — Juntdidkm 
—Bight  of  Appeal  from  Judge  of  County  Court— Debtors  Ad^  1869, 
88.  3,  l^^Bankruptcy  Act^  1869,  u,  71, 125. 

An  order  can  be  made  under  the  16th  section  of  the  Dthtort  Ad^  1869, 
(32  &  33  Vict.  c.  62),  for  the  prosecution  of  a  fraudulent  debtor  in  a  liqui- 
dation by  arrangement,  as  well  as  in  a  bankruptcy. 

An  appeal  lies  to  the  Chief  Judge  in  Bankruptcy  from  an  order  made  hf 
a  County  Court  Judge,  under  the  16th  section  of  the  Debtors  Act,  1869. 

Whether,  on  an  appeal  brought  by  the  trustee  from  an  order  made  andcr 
that  section,  it  is  necessary  to  serve  the  debtor,  qumre. 

xHIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy. 

Martin  Dempsey  was  a  marine  store  dealer  at  ChUeshead.  On 
the  4th  of  July,  18729  he  filed  a  petition  for  liquidation  by  ar- 
rangement. The  creditors  resolved  on  a  liquidation,  and  trustees 
of  the  estate  were  appointed.  On  the  23rd  of  September,  and  on 
the  19  th  of  December,  the  trustees  reported  to  the  Court,  in  con- 
formity with  sect.  16  of  the  Debtors  Ad,  1869,  that  in  their  opinion, 
founded  upon  the  examination  taken  before  the  Court  and  in- 
quiries made  by  them  in  investigating  the  debtor's  affairs,  he  had, 
with  intent  to  defraud  his  creditors,  been  guilty  of  certain  offences 
under  sect.  11  of  the  Act,  such  as  not  fully  discovering  to  the  trus- 
tees all  his  property ;  not  delivering  up  to  the  trustees  all  such 
part  of  his  property  aa  was  in  his  custody  or  under  his  control; 
and  concealing  his  property  and  books ;  and  that  he  had  also  been 
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guilty  of  a  misdemeanour  under  sect.  13  of  the  Act    An  appli-       L.  JJ. 
cation  was  then  made  to  the  Judge,  under  sect.  16  of  the  Debtors        1878 
JLd,  for  an  order  to  prosecute  Dempset/^ for  these  offences.     The     ExparU 
Judge  was  of  opinion  that  there  was  reasonable  probability  of  a  con-     I>«m™»y. 
viction  being  obtained,  and  made  an  order  directing  a  prosecution.     Dimpsbt. 

This  order  was  drawn  up  and  signed  by  the  Judge,  but  before  it 
was  filed  he,  upon  further  consideration  of  the  Act,  came  to  the 
<x>nclu8ion  that  he  had  no  jurisdiction  to  make  the  order,  and  he 
accordingly  cancelled  it.  He  stated  as  the  ground  for  his  doing 
£0  that  he  thought  sect.  16  of  the  Act  applied  only  to  a  case  of 
bankruptcy  and  not  to  a  case  of  liquidation,  liquidation  not  being 
mentioned  in  the  section,  and  he  said  that  he  was  confirmed  in  this 
view  by  the  circumstance  that  in  sects.  11, 12,  and  14,  liquidation, 
as  well  as  bankruptcy,  is  referred  to.  From  this  refusal  of  the 
Judge  to  direct  a  prosecution  the  trustees  appealed  to  the  Chief 
Judge. 

On  behalf  of  the  debtor  the  objection  was  raised  that  there  was 
no  appeal  from  an  order  made  by  the  County  Court  Judge  under 
the  16th  section  of  the  Debtors  Act,  but  the  Chief  Judge  overruled 
the  objection.  His  Honour  discharged  the  order  of  the  County 
Court  Judge,  and  ordered  ''that  the  trustees  be  empowered  to 
prosecute  Dempset/  for  the  offences  alleged  in  the  report."  From 
this  decision  the  debtor  appealed. 

Mr.  Oranlham^  and  Mr.  Finlay  Knight,  for  the  Appellant 

Mr.  LitUey  Q.C.,  for  the  trustees,  objected  that  the  debtor  had 
no  locus  standi  in  the  Court.  The  only  question  was  between  the 
trustees  and  the  creditors,  whether  the  costs  of  the  prosecution 
should  fall  upon  the  estate,  with  which  the  debtor  had  no  concern. 

Sir  W.  M,  James,  L.J. : — ^Tou  have  given  the  debtor  a  locus 
standi  by  serving  him  with  notice  of  the  appeal  before  the  Chief 
Judge.    We  cannot  refuse  to  hear  him  now. 

Mr.  Orantham,  and  Mr.  Finlay  Knight : — 

We  contend,  in  th^  first  place,  that  the  16th  section  of  the  Debtors 
Act  does  not  include  liquidation  by  arrangement  Liquidation  is 
nowhere  mentioned  in  the  section ;  whereas  in  sects.  11, 12,  and  14, 
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where  the  offences  for  which  the  debtor  is  punishable  are  defined, 
liquidation  is  mentioned  as  well  as  bankruptcy.  It  was  probably 
intended  by  the  Legislature  that  in  bankruptcy  the  trustee  should 
have  the  discretion  to  order  a  prosecution,  but  in  liquidation  it 
should  be  left  to  the  decision  of  the  creditors. 

But,  in  the  second  place,  we  contend  that  there  is  no  appeal  from 
a  decision  of  the  County  Court  Judge  made  under  the  16th  section 
of  the  Debtors  Act  The  right  of  appeal  from  a  County  Court  to 
the  Chief  Judge  is  given  by  the  71st  section  of  the  Bankruptcy 
Ad,  1869,  but  that  does  not  extend  to  orders  made  in  pursuance 
of  the  Debtors  Act.  ^The  words  are:  "Every  Court  having  juris- 
diction in  bankruptcy  under  this  Act  may  review,  rescind,  or 
vary  any  order  made  in  pursuance  of  this  Act."  There  is  nothing 
to  shew  that  the  two  Acts  are  to  be  read  as  one.  A  right  of 
appeal  can  only  be  given  by  a  clear  expression  of  the  intention  of 
the  Legislature :  Beff.  v.  Justices  of  Surrey  (1) ;  Bex  v.  Hanson  (2). 
The  Chief  Judge  has  no  original  jurisdiction,  except  in  the  London 
Bankruptcy  Court. 

Sib  W.  M.  James,  LJ.  :— We  think  tbat  the  Chief  Judge  bad 
jurisdiction  to  order  the  prosecution  under  the  16th  section  of 
the  Debtors  Act.  But  we  wish  to  hear  oounsel  as  tp  the  right  of 
appeal. 

MT.Liitle,  Q.C.,  Mr.  Window,  and  Mr.  HUis  J.  Davis,  for  the 
trustees: — 

The  County  Court  Judge  was  acting  under  the  powers  given 
him  by  the  Bankruptcy  Act,  1869,  and  in  the  course  of  procedure 
directed  by  that  Act  The  order  made  was  therefore  ^  made  in 
pursuance  of  thej  Act."  According  to  the  contention  of  the 
Appellants,  if  any  additional  duties  are  imposed  oH  the  trustee  by 
any  subsequent  Act  there  would  be  no  appeal  from  the  order  of 
the  County  Court  Judge  respecting  them,  because  they  would  not 
be  made  under  the  Bankruptcy  Act,  1869,  which  cannot  have  been 
intended.  If  a  question  arises  on  the  effect  of  a  bill  of  sale,  that 
is,  strictly  speaking,  a  question  under  the  Bilk  of  Sale  Act;  but  it 
is  not  doubted  that  if  the  County  Court  Judge  saakes  an  order  on 


(1)  39  L.  J.  (M.  C.)  49. 


(2)  4  B.  &  A.  519. 
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it  there  is  an  appeal  from  his  decisioD.  So  also  as  to  orders  made 
in  insolvencies  which  were  pending  under  the  Insolvent  Debtors  Ad 
at  the  time  of  the  passing  of  tlie  Bankruptcy  Act,  1861.  There  was 
nothing  about  appeal  in  the  sections  of  that  Act  which  relate  to 
pending  insolvencies,  yet  there  was  a  right  of  appeal  notwith- 
standing :  Ex  parte  Perkins  (1).  It  was  the  intention  of  the  Legis- 
latore  that  the  Debtors  Act  and  the  Bankruptcy  Act  should  be  read 
as  one  Act. 

Mr.  Finlay  KfUffht,  in  reply. 
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Sir  W.  M.  James,  L  J. : — 

I  am  satisfied  that  the  order  of  the  Chief  Judge  was  altogether 
right,  not  merely  that  it  ought  not  to  be  discharged,  but  that  it 
ought  not  to  be  altered.  The  only  point  on  which  I  must  confess 
that  I  entertained  considerable  doubt  during  some  part  of  the 
argument  was,  whether  it  was  a  subject-matter  of  appeal  at  all 
from  the  County  Court,  it  being  a  matter  of  special  legislation,  and 
apparently  separate  from  the  Bankruptcy  Act,  from  some  design 
by  the  Legislature.  But  I  think  that,  upon  the  true  construction 
of  the  two  Acts,  there  is  a  right  of  appeal.  I  assume  for  this  purpose 
that  we  are  right  on  the  other  point,  as  to  which  I  shall  say  a  few 
words  presently,  namely,  as  to  this  being  a  liquidation  and  not  a 
bankruptcy.  The  words  of  the  16th  section  of  the  Debtors  Act, 
1869,  are  these :  "Where  the  trustee  in  any  bankruptcy  reports 
to  any  Court  exercising  jurisdiction  in  bankruptcy  that  in  liis 
opinion  the  bankrupt  has  been  guilty  of  an  offence  under  this 
Act" — then  certain  consequences  shall  follow.  The  words  "any 
Court  exercising  jurisdiction"  do  not,  of  course,  mean  that  if  there 
is  a  bankruptcy  at  Newcastle,  the  trustee  could  apply  at  Bristol  for 
an  order ;  but  they  must  mean  any  Court  having  jurisdiction  in 
the  bankruptcy  in  which  the  matter  arises ;  that  is  to  say,  the 
whole  Court,  the  Lords  Justices,  the  Chief  Judge,  and  the  County 
Court  Judge  in  the  particular  case;  all  of  whom  together,  and 
each  one  of  them  separately,  constitute  a  Court  exercising  jurisdic- 
tion in  bankruptcy,  and  exercising  that  jurisdiction  in  the  particular 
bankruptcy  in  which  the  application  is  made.  That  appears  to  me 
(1)  18  W.  R.  ICOl. 
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to  be  the  natural  meaning  of  those  ^ords ;  and  I  am  also  of  opinion 
that  this  is  an  order  made  in  pursuance  of  the  BanJcruj^cy'  Ad, 
1869,  s.  71,  which  provides  that  "every  Court  having  jurisdic- 
tion in  bankruptcy  under  this  Act  may  review,  rescind,  or  vary 
any  order  made  by  it  in  pursuance  of  this  Act."  Now  I  am  of 
opinion  that  it  would  be  a  very  narrow  construction  to  hold  that 
an  order  made  by  a  Court  constituted  under  that  Act,  and  having 
all  its  powers  derived  from  that  Act,  is  not '' making  it  in  pursuance 
of  that  Act  '*  merely  because  by  an  Act  of  Parliament  passed  on  the 
same  day  or  in  the  next  session  some  extra  power  is  given  to  the 
Court  to  deal  with  some  particular  matter.  Whenever  a  Cburt 
of  Bankruptcy  constituted  under  this  Act  is  dealing  with  anything 
which  is  given  to  it  because  it  is  the  Court  constituted  by  this  Act, 
then  I  am  of  opinion  that  anything  done  by  the  Act  is  done  by  it 
"  in  pursuance  of  the  Act,"  and  is  subject  to  the  power  of  review 
and  appeal  which  is  given  in  respect  of  orders  made  "  in  pursuance 
of  the  Act." 

That  view  is  strengthened,  as  it  seems  to  me,  by  the  words  of 
the  72nd  section,  which  are,  that  the  Court  shall  have  power  or 
jurisdiction  to  determine  all  questions  of  law  and  fact  which  arise 
in  the  matter  of  the  bankruptcy.  Beyond  all  question  there  was 
a  question  of  law— and  a  mere  question  of  law — which  did  arise 
in  the  matter  of  this  bankruptcy,  as  to  whether  liquidation  was 
equivalent  to  bankruptcy  for  the  purpose  of  this  section.  That 
was  a  question  which  the  County  Court  Judge,  in  my  opinion, 
ought  to  have  determined,  in  my  view,  contrary  to  the  way  in  which 
he  did  determine  it ;  because  I  am  of  opinion  that  a  trustee  in 
liquidation,  according  to  the  very  definition  of  the  Bankrupted  Ad, 
is  exactly  the  same  thing  as  a  trustee  in  bankruptcy,  and  has  the 
same  power  and  the  same  duties,  and  that  the  one  was  intended 
to  be  equivalent  to  the  other  in  everything  where  there  is  no 
express  provision  made  to  the  contrary ;  and  we  cannot  suggest  any 
reason  whatever  why  the  punishment  of  a  fraudulent  debtor  should 
be  at  all  different  in  the  two  cases,  either  as  regards  the  duty  of 
punishing  him  or  the  power  of  throwing  the  expense  on  the  credi- 
tors or  on  the  country ;  or  why  it  should  be  in  the  slightest  degree 
dependent  on  whether  the  creditors  preferred  proceeding  by  a 
domestic  bankruptcy  or  by  a  bankruptcy  in  Court    I  should  be 
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rerj  loath,  indeed,  to  be  oonstramed  to  pnt  any  interpretation  on       L.  JJ. 

the  words  which  wonld  lead  to  snch  an  unreasonable  distinction        1873 

between  the  two  cases  as  that  wonld  be.     On  the  whole,  therefore, 

I  am  of  opinion  that  the  plain  meaning  of  the  words  is,  that  a 

trostee  in  bankruptcy  is  the  same  thing  as  a  trustee  in  liquida- 

tioDy  and  that  he  has  the  same  powers  and  the  same  duties ;  and 

the  Court  exercising  jurisdiction  in  the  bankroptcy  is  exercising 

it  wheth^*  it  is  in  a  Tolontary  liquidation  or  not ;  and  that  being 

8CS  thai  the  decision  of  the  County  Court  Judge  in  that  matter 

was  based  on  a  wrong  yiew  of  the  Act  on  a  matter  of  law,  and 

being  a  matter  of  law,  it  was  properly  the  subject-matter  of  appeal 

to  the  Chief  Judge,  and  from  the  Chief  Judge  to  this  Court    I 

am  of  opinion,  therefore,  that  the  decision  of  the  Chief  Judge 

ought  to  be  affirmed. 

Sib  6.  Mellis^  L.  J. : — 

I  had  certainly  some  doubt  on  the  question  whether  there  was 
jorisdiction  to  carry  an  appeal  to  the  Chief  Judge ;  but,  on  the 
vfaole^  I  am  of  opinion  that  there  was.  I  think  that  the  true  con- 
stnictioii  of  the  Tlst  section  is,  that  from  every  order  of  a  Court  of 
Bankruptcy,  whether  of  the  County  Court  Judge  or  not^  which  is 
made  in  a  bankruptcy  under  the  Act  of  1869,  or  in  any  liquida- 
tion or  composition  under  the  Act  of  1869,  there  is  to  be  an 
appeal  from  the  County  Court  Judge  to  the  Chief  Judge,  and 
from  the  Chief  Judge  to  us.  Possibly  the  words  "  in  pursuance 
of  this  Act "  were  really  put  in  from  caution,  because  the  Court  of 
Bankruptcy  still  continues  to  haye  a  certain  jurisdiction  under 
the  old  Acts  in  respect  of  matters  which  were  in  course  of  winding 
up  under  those  Acts ;  and  as  to  them  the  appeal  was  to  remain  as 
it  was  under  those  Acts.  I  think  that  the  real  meaning  of  the 
clause  is,  that  every  order  which  is  made  by  a  Court  of  Bankruptcy 
under  the  Act  of  1869  is  an  order  made  in  pursuance  of  that  Act, 
although  the  actual  power  to  make  the  particular  order  may  be 
given  by  some  other  Act,  and  not  by  the  Act  of  1869  itself. 

Sir  W.  M.  James,  UT.  :— 

The  order  of  the  Chief  Judge  should  be  amended  in  one  respect, 
Vol.  Vm.  ZL  1 
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namely,  that  the  trustees  should  be  ^'ordered/'  and  not  *' em- 
powered/' to  prosecute  the  debtor,  so  as  to  follow  the  words  of  the 
Act.    The  appeal  will  be  dismissed  with  costs. 

Solicitors  for  the  Trustees :  Messrs.  Lumley  dk  LunUey. 
Solicitor  for  the  Debtor :  Mr.  O.  C.  Bice. 
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Ex  parte  TE ACOCK.    In  re  DUFFIELD. 

Injunction  in  Bankruptcy — Compounding  Debtor — Non-payment  cf  Composition 
— Unliquidated  Liability — Untaxed  Costs — Proof  <^  Debts  under  Composi' 
tum^Bankruptcy  Act,  1869,  ss.  31, 126'- Bankruptcy  Bules^  1870>  rr,  169, 
170,  311. 

A  ckim  for  coets  is  a  debt  proveable  in  bankruptcy  under  the  31rt  aectioQ 
of  the  Bankruptcy  Acty  1869,  although  the  costs  have  not  been  taxed  at  the 
date  of  the  adjudication. 

Such  a  debt  may  also  be  induded  in  a  composition  mider  the  126th  sectioo 
of  the  Bankruptcy  Act,  1869,  and  the  debtor  is  bound  to  pay  the  composi- 
tion on  the  estimated  amount  which  he  has  inserted  in  his  statement  even 
though  the  costs  are  not  taxed  at  the  time  limited  for  payment  of  the  com- 
position. 

It  is  not  necessary  for  a  creditor  whose  debt  is  inserted  in  the  statement  of 
the  debts  of  a  compounding  debtor  to  prove  his  debt  before  he  receives  his 
composition ;  but,  quxre,  whether  he  can  vote  at  a  meeting  of  crediton  ontil 
he  has  done  so. 

A  debtor  who  made  a  composition  with  his  creditors  under  the  126tb 
section  of  the  Bankruptcy  Act,  1869,  was  liaA)le  to  a  creditor  for  payment  of 
untaxed  costs  in  an  action  at  law,  and  the  debtor  inserted  them  in  bis  state- 
ment at  an  estimated  amount.  The  costs  were  not  taxed  at  the  time 
appointed  for  payment  of  the  compensation ;  and  accordiugly  the  debtor  did 
not  tender  the  composition  to  the  creditor.  The  creditor  then  signed  judg- 
ment, and  had  the  costs  taxed,  and  levied  execution  against  the  goods  of  the 
debtor  for  the  whole  amount.  The  debtor  applied  for  an  iojonction  to 
restrain  the  creditor : — 

Held  (reversing  the  decision  of  the^Registrar),  that  the  debtor  ought  to  biT« 
paid  the  composition  on  the  estimated  amount  of  the  debt,  and  that  the 
creditor  was  entitled  to  proceed  with  his  execution  notwithstanding  the  oozd- 
position. 

J  HIS-  was  an  appeal  from  an  order  made  by  the  E^ifitrar 
sitting  as  Chief  Judge,  whereby  he  restrained  the  Appellants, 
/.  Peacock  and  /.  T.  Peacock,  from  taking  any  further  proceedings 
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upon  a  judgment  at  law  obtained  by  them  against  WiRiam  Duffidd,       u  JJ. 
a  oompounding  debtor.  1873 

An  action  was  brought  by  the  debtor  against  the  Appellants  in     ^^ru 
the  Court  of  Common  Pleas  for  breach  of  contract.   The  trial  took     P*a««^ 
place  on  the  23rd  of  January,  1873,  when  a  verdict  was  found  for    bo^^u). 
the  Defendants,  under  which  they  were  entitled  to  their  costs  of 
the  action. 

On  the  27th  of  January,  before  any  further  proceedings  were 
taken,  Duffidd  filed  a  petition  for  liquidation  by  arrangement ;  and 
in  the  list  of  creditors  he  inserted  the  names  of  Messrs.  Peacoek  as 
creditors  for  £70 17a.  6d.,  which  was  intended  to  comprise  a  County 
Court  judgment  for  £10  170. 6d.,  and  £60  for  the  estimated  amount 
of  their  claim  for  costs  in  the  action  in  the  Common  Pleas.  The 
first  meeting  of  creditors  was  held  on  the  1,2th  of  February,  1869, 
at  which  an  extraordinary  resolution  was  passed  by  the  statutory 
majority  imder  the  126th  section  of  the  Bankruptcy  Act,  1869, 
accepting  a  composition  of  38,  in  the  pound,  to  be  paid  within  seven 
days  after  the  registration  of  the  resolution.  • 

This  resolution  was  duly  confirmed  at  a  subsequent  meeting  of 
creditors,  and  it  was  soon  afterwards  duly  registered.  Notice  was 
sent  to  all  the  creditors,  including  the  Appellants,  to  prove  their 
claims,  and  was  advertised  in  the  London  Chizette.  The  Appe^ants 
did  not  attend  the  meetings  of  creditors,  and  the  debtor  did  not 
tender  to  them  the  amoimt  of  the  composition. 

On  the  3rd  of  April  the  Appellants  signed  judgment  against  the 
debtor,  and  upon  the  same  day  their  costs  were  taxed  at  £42 198.  Sd. 
They  immediately  levied  an  execution  upon  the  goods  of  the 
debtor  for  the  full  amount  of  the  taxed  costs. 

The  debtor  then  moved  for  an  injunction  to  restrain  the  Appel- 
lants from  proceeding  with  the  execution,  [which  the  Begistrar 
granted,  and  they  appealed  from  the  order. 

Mr.  De  Qex,  Q.O.,  and  Mr.  O.  Browne,  for  the  Appellants : — 

The  Appellants'  debt  not  being  ascertained  at  the  time  of  the 

resolution  for  composition,  the  Appellants  could  not  have  voted  at 

the  meeting :  Bankruptcy  Act,  1869,  ss.  16  (sub-&  3)  and  126 ;  Ex 

parte  Wilmoi  (1).    Such  a  debt  could  not  be  the  subject  of  a  com- 

(1)  Law  Bep.  2  Ch.  795. 
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L.JJ.       position  at  all.    It  could  not  be  proved  in  bankruptcy  under 
1873        sect.  31,  for  the  costs  do  not  arise  by  reason  of  any  contract  They 
Ex  parte     ^^  ^  the  nature  of  damages  for  a  tort,  and  are  not  proveable 
Peacock,     xmtil  they  are  taxed:  In  re  Qoodier  (1).      If  a  compounding 
DuFFiKLD.    debtor  includes  such  a  debt  in  his  statement  he  must  be  taken  to 
admit  for  the  purposes  of  the  composition  that  the  amount  inserted 
is  the  correct  amount,  and  he  ought  to  have  tendered  the  composi- 
tion on  that  sum.    As  no  composition  was  tendered  to  the  Appel- 
lants they  are  not  bound  by  the  resolution,  and  have  a  right  to 
proceed  at  law  against  the  debtor :  Edwards  v.  Cooiribe  (2);  In  re 
HcUion  (3). 

Mr.  BoaJmrffh,  Q.C.,  and  Mr.  Brought  for  the  debtor: — 

The  object  of  the  Bankruptey  Act,  1869,  was  to  clear  off  all 
liabilities  of  every  kind,  and  make  the  debtor  a  free  man:  Ex 
parte  Uynvi  Coal  Company  (4).  The  words  of  the  31st  section  of 
the  Act  are  ^as  extensive  as  they  could  possibly  be  made,  and  all 
debts  can  be  proved  for  to  which  the  debtor  is  subject  by  reason  of 
any  obligation  incurred  previously  to  the  order  of  adjudication.  The 
"  obligation  "  to  pay  the  costs  arose  directly  the  verdict  was  pro- 
nounced. Therefore  there  was  nothing  to  prevent  the  Appellants 
from  voting  at  the  meeting  of  creditors.  An  estimate  might  have 
been  made  of  the  costs  as  provided  by  the  31st  section,  or  the  meet- 
ing might  have  been  adjourned  till  the  costs  had  been  taxed.  But 
it  was  entirely  through  the  delay  of  the  Appellants  that  the  debt 
was  not  ascertained  before  the  first  meeting  of  creditors,  for  quite 
sufiScient  time  had  elapsed  since  the  verdict.  The  debtor  was 
justified  in  not  tendering  the  composition  until  the  creditors  had 
proved  their  debt  It  is  necessary  for  the  creditors  to  prove  their 
debts  under  a  composition  in  the  same  way  as  in  a  bankruptcy : 
Bankruptcy  Bules,  1870,  rr.  269,  270. 

The  debtor  acted  throughout  with  perfect  hona  fides ;  he  estimated 
the  Appellants'  debt  at  more  than  the  correct  amount,  and  if  he 
was  mistaken  in  not  tendering  the  composition  on  that  amount, 
he  acted  from  a  misapprehension,  and  the  Court  will  in  such  a 

(1)  22  L.  T.  (N.S.)  426.  (3)  Law  Eep.  7  Ch.  723. 

(2)  Law  Rep.  7  0.  P.  619.  (4)  Ibid.  28. 
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case  exercise  its  discretion  and  relieve  him  from  the  proceedings      j^^  jj^ 
at  law :  In  re  Eaiton  (1) ;  In  re  MilU  (2).  1^73 


Mr.  Be  Gex,  in  reply.  RuSSS. 


Sib  G.  Mellish,  L  J. : — 

This  is  an  appeal  from  the  order  of  the  registrar^  which  involves 
the  question  whether  a  particular  creditor  of  a  debtor,  who  has 
entered  into  an  agreement  for  a  composition  with  the  consent  of 
his  creditors,  is  entitled  to  be  paid  in  full,  or  is  only  entitled  to  be 
paid  a  compoeition  upon  his  debt ;  and  various  questions  have  been 
argued  before  us. 

Now,  the  nature  of  the  debt  was  of  this  kind :  it  was  a  debt  for 

costs.   The  debtor  had  brought  an  action  against  the  creditor,  and 

a  verdict  had  been  found  for  the  Defendant.    At  the  time  when 

the  composition  was  first  entered  into  the  Defendant  was  in  a 

position  to  tax  his  costs  and  sign  his  judgment    But  he  had  not 

done  so.     The  first  question  which  was  argued  was,  whether  that 

was  a  debt  which  could  be  proved  at  all,  or  which  came  within 

the  composition,  and  it  was  argued  that  until  the  costs  were  taxed 

and  the  judgment  signed  it  was  not  a  debt  at  all,  and  that  the 

.  creditor  could  not  have  voted  at  the  meeting.    Perhaps  it  is  not 

necessary  to  give  a  positive  decision  upon  that  point,  but  my 

opinion  certainly  is  that  it  would  be  within  the  provisions  of  the 

sections.      Although  perhaps  the  provisions  of  the  composition 

flection,  namely,  the  126th,  may  not  extend  to  all  the  creditors  to 

which  the  other  sections  in  the  case  of  bankruptcy  and  liquidation 

extend,  yet  the  general  object  of  the  Act  unquestionably  is,  as  far 

^  possible,  to  discharge  a  debtor  from  all  the  claims  of  his  creditors, 

aiid  I  am  disposed  to  think  that  a  creditor  for  costs,  although  they 

inay  not  have  been  actually  taxed,  and  although  judgment  may 

not  have  been  signed,  is  a  creditor  within  the  Sist  section.    The 

words  of  that  section  are  these :  ''All  debts  and  liabilities,  present 

^f  future,  certain  or  contingent,  to  which  the  bankrupt  is  subject  at 

the  date  of  the  order  of  adjudication,  or  to  which  he  may  become 

subject  during  the  continuance  of  the  bankruptcy  by  reason  of  any 

obligation  incurred  previously  to  the  date  of  the  order  of  adjudi« 

^tion,  shall  be' deemed  to  be  debts  proveable  in  bankruptcy,"    It 

(1)  Law  Rep.  7  Ch.  723.  <    (2)  Law  Rep.  6  Ch.  694. 
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was  argued  that  it  did  not  come  within  those  words  because  it  was 
not  incurred  by  reason  of  any  contract;  and  the  case  of  In  re 
Ooodier  (1),  before  Lord  Justice  Oiffard,  under  the  previous  section^ 
which  contains  clear  words  with  reference  to  contracts,  was  cited ; 
but  in  my  opinion  the  word  ''  obligation  "  ought  not  to  be  confined 
to  obligations  incurred  by  reason  of  a  contract ;  and  I  am  of  opinion 
that  when  a  rerdict  has  been  obtained,  as  here,  before  the  h'qoida- 
tion  proceedings  are  commenced,  so  that  nothing  remains  except 
for  the  costs  to  be  taxed  and  the  judgment  to  be  signed,  there  is 
either  a  debt  or  ^  a  liability  to  which  the  debtor  is  subject^  incurred 
previously  to  the  date  of  the  order  of  adjudication,"  and  that  it  is 
a  claim  proveable  in  the  bankruptcy ;  and  I  am  also  of  opinion  tluit 
such  a  liability  is  not  prevented  from  coming  within  the  126th 
section  by  reason,  as  it  was  argued,  that  the  c^ditor  could  not 
vote  at  the  meeting.  I  am  disposed  to  think  that  the  creditor 
might  h&ve  a  vote,  that  is  to  say,  that  he  might  have  come  in  and 
offered  to  prove  his  debt.  There  was  nothing  to  prevent  him  from 
at  once  signing  judgment  and  taxing  his  costs,  and  the  meeting 
might  have  been  adjourned  to  enable  him  to  do  so.  I  am  therefore 
of  opinion  that  the  case  was  within  the  126th  section ;  and  the 
debtor  was  also  of  that  opinion,  for  he  inserted  the  creditor's  name 
in  the  list  of  creditors  and  statement  of  his  debts  for  an  amonnt  of 
£70,  which  was  the  amount  at  which  he  estimated  the  cost^ 
together  with  another  small  debt  which  he  owed  on  a  judgment 
obtained  in  the  County  Court. 

Then  the  resolution  was  carried  and  confirmed,  and  the  creditor 
did  not  appear  and  did  not  vote ;  he  got  the  notices  and  he  did 
nothing  more.  In  my  opinion  he  was  not  bound  to  do  anything 
more.  When  he  found  his  name  inserted  in  the  list  as  a  creditor 
for  £70,  and  he  was  satisfied  with  the  amount  at  which  he  was  in- 
serted in  the  list  as  a  creditor,  I  do  not  see  why  he  should  be  boond 
to  incur  a  perfectly  useless  and  unnecessary  expense  in  taxing 
costs  and  signing  judgment  He  would  naturally  say,  ''The 
debtor  has  put  me  down  as  a  creditor  for  £70.  I  think  that  that 
is  the  full  amount  I  should  get  if  I  taxed  the  costs,  and  therefore 
I  will  not  tax  the  costs."  I  think  he  was  entitled  to  wait,  to  see  if 
the  amount  was  tendered. 

,    Then  the  important  question  arises,  whether  the  amonnt  not 
(1)  22  L.  T.  (N.S.)  426. 
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haying  been  tendered  makes  any  difference.    Now  in  my  opinion 
it  is  not  only  clear  that  it  was  not  tendered,  bnt  it  is  perfectly 
plain  that  the  debtor  was  not  prepared  or  ready  to  pay  the  amoimty 
because  the  construction  he  put  upon  the  Act  of  Parliament  was, 
that  he  was  not  bound  to  pay  a  composition  upon  the  amount  of 
the  debt  which,  by  his  statement,  he  admitted  to  be  the  true 
amount,  but  that  he  was  entitled  to  require  proof  to  be  given  of 
that  amonnt.    I  cannot  find  that  there  is  any'section  in  the  Act 
of  Parliament  which  at  all  allows  that.  No  doubt  the  general  rules 
which  apply  both  to  bankruptcy  and  to  composition  refer  to  proof, 
and  it  is  necessary  that  they  should  do  so,  because  in  the  case  of  a 
creditor  who  comes  to  the  meeting  to  Tote  he  has  to  prove  his 
debt ;  but  the  311th  rule  appears  to  me  rather  to  shew  that  it  was 
not  intended  that  proof  should  be  necessary  before  a  composition 
was  paid.     That  rule  is  as  follows:  ''All  debts  must  be  proved 
prior  to  the  payment  of  dividend  thereon  by  the  trustee."    It  does 
not  say  all  debts  must  be  proved  prior  to  a  composition  being  paid 
by  the  debtor.    The  language  of  the  126th  section  seems  also  to 
imply  the  same,  for  it  says :  ''  The  provisions  of  a  composition ' 
accepted  by  an  extraordinary  resolution  in  pursuance  of  this  sec- 
tion shall  be  binding  on  aU  the  creditors  whose  names  and  addresses, 
and  the  amount  of  the  debts  due  to  whom,  are  shewn  in  the  state- 
ment of  the  debtor  produced  to  the  meetings  at  which  the  resolu- 
tion was  passed,  but  shall  not  affect  or  prejudice  the  rights  of  any 
other  creditors."    Therefore  it  appears  to  me  that  the  amount 
of  debts  inserted  in  the  statement  is  the  amount  upon  which 
the  composition  is  to  be  paid.    No  doubt  if  the  creditor  came  to 
the  meeting  to  prove  his  debt,  and  it  was  proved  to  be  less  than 
what  appeared  in  the  statement,  I  presume  the  statement  would  be 
altered  at  once,  and  the  true .  amount  would  be  inserted ;  but  if 
that  is  not  done  then  the  creditors  vote  on  the  assumption  that 
that  statement  is  correct.    Of  course  I  do  not  allude  to  any  case 
where  there  may  have  been  a  clear  mistake ;  for  instance,  where 
a  man's  name  may  have  been  inserted  erroneously  when  he  was 
not  a  creditor  at  all,  or  where  by  mistake  the  wrong  amount  has 
been  inserted.    Probably  a  remedjr  for  that  might  be  found  in  the 
Court  of  Bankruptcy.    But  in  the  present  caee  there  was  no  mis- 
take at  all ;  the  debtor  estimated  the  amount  somewhat  above  the 
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atnonnt  which  it  was  proved  upon  taxation  to  be,  bat  still  he  did 
estimate  the  amount. 

That  bemg  so,  the  question  arises,  what  was  the  effect  of  the 
debtor  not  tendering  the  composition,  and  not  being  ready  and 
willing  to  pay  it  on  the  day  named,  but  apparently  waiting  nntQ 
the  creditor  should  come  in  to  prove  his  debt?  In  my  opiuion 
there  is  no  reason  why  this  case  should  be  distinguished  from  the 
case  of  Edwards  v.  Coombe  (1)  before  the  Court  of  Common  Fleas, 
and  the  case  of  In  re  Hatton  (2)  which  was  before  us.  There  was 
no  mistake  of  any  kind  except  that  the  debtor's  advisers  made  a 
mistake  in  point  of  law  in  considering  that  the  creditor  was  bound 
to  come  in  and  prove  the  amount  of  his  debt  before  diey  were 
bound  to  tender  him  the  composition.  If  any  application  had  been 
made  in  this  case  to  the  Court  of  Common  Pleas  to  stay  the  execu- 
tion on  the  ground  that  the  creditor  was  bound  by  the  compositioD, 
and  then  it  appeared  that  the  day  had  passed  for  payment^  and 
that  the  composition  had  never  been  tendered,  it  is  quite  clear  to 
my  mind  that  the  Court  of  Common  Pleas,  acting  upon  their 
own  decision  in  Edwards  v.  Coombe^  would  have  said  that  the 
composition  not  having  been  tendered  on  the  proper  day,  the 
creditor  was  relieved  from  the  composition,  and  was  entitled  to  go 
on  with  his  proceedings  by  taxing  his  costs  and  issuing  his 
execution. 

Then  is  there  any  equitable  ground,  which  a  Court  of  Law  would 
not  notice,  by  reason  of  which  we  should  give  a  different  decisioo, 
and  say  that  the  creditor  in  this  case  is  not  entitled  to  proceed 
with  his  execution  ?  It  is  no  doubt  true  that  in  the  case  of  Jn  re 
Hatton  we  guarded  ourselves  by  saying  there  might  be  cases  where 
by  possibility  relief  might  be  given  to  the  debtor,  but  I  am  rather 
disposed  to  think  upon  consideration  that  such  relief  must  be 
granted  upon  some  act  done  on  the  part  of  the  creditor  which 
makes  it  inequitable  that  he  should  enforce  his  strict  legal  right 
If,  for  instance,  he  has  done  anything  tending  to  shew  that  he  vfds 
not  ready  to  receive  the  composition,  if  tendered,  that  might  be  a 
circumstance  to  be  taken  Jnto  consideration ;  but  there  is  sa 
evidence  in  this  case  that  between  the  time  of  the  resolution  and 
the  time  that  the  composition  ought  to  have  been  paid  the  creditor 
(1)  Law  Rep.  7  C.  P.  519.  (2)  Law  Rep.  7  Ch.  723. 
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did  anythiiig  whatever ;  he  simply  waited  to  see  whether  the  com-       L.  JJ. 
position  was  tendered,  and  if  the  composition  on  the  £70  had  been        i873 

offered  to  him  no  one  can  tell  at  the  present  moment  whether  he  Ez^rU 

would  have  taken  it  or  not.  p»aoock 

I  am  of  opinion,  therefore,  that  this  case  is  governed  by  the  case  Dumoj). 
of  Edwards  v.  Goombe  (1),  and  the  case  of  In  re  Hattan  (2),  and       "~" 
that  the  decision  of  the  Registrar  must  be  reversed. 

Sir  W.  M.  James,  L  J. : — 

I  am  of  the  same  opinion.  I  desire  to  add  one  word  respecting 
the  interpretation  of  the  31st  section.  I  read  the  words  in  the 
second  paragraph,  ''by  reason  of  any  obligation,"  as  only  extend- 
ing to  the  second  part  and  not  to  the  first  part  of  the  paragraph. 
I  read  it  thus:  ''All  debts  and  liabilities,  present  and  fntnre, 
certain  or  contingent,  to  which  the  bankrupt  is  subject  at  the  date 
of  the  order  of  adjudication."  That  is  the  completion  of  that 
clause.  Then  commences  another:  "or  to  which  he  may  become 
subject  during  the  continuance  of  the  bankruptcy  by  reason  of  any 
obligation  incurred  previously  to  the  date  of  the  order  of  adjudica- 
tion, shall  be  deemed  to  be  debts  proveable  in  bankruptcy."  Any 
liabilities  actually  existing  are  proveable  under  the  first  part,  and 
liabilities  coming  into  existence  subsequently,  by  reason  of  a  pre- 
vious obligation,  they  are  also  proveable. 

Solicitors  for  the  Appellants :  Messrs.  Dabion  &  Son. 
Solicitors  for  the  Debtor :  Messrs.  Ixxdey  &  Morley. 

(1)  Law  Bep.  7  C.  P.  519.  (2)  Law  Rep.  7  Ch.  723. 
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Bankruptcy — County  Court  Digtrid^Avoiding  Service — Notice  hy  Delivery-^ 
March  4.  Bankruptcy  Act,  1869  (32  <£;  33  Vict.  c.  71),  ».  SQ-^BafOaruptcy  Bula, 

1870,  r.  61. 

A  debtor  left  the  County  Court  district  in  whicli  he  had  carried  on  bnsi- 
ness  ;  he  afberwardfl  returned,  and  was  then  served  with  a  notice  reqnirix^ 
him  to  pay  a  debt.  He  again  left  the  district,  and  oould  not  be  fouod,  re- 
maining away  in  order  to  avoid  service. 

An  order  was  made  for  service  on  him  of  a  debtor's  summons  by  deliTery 
at  a  house  in  the  district,  and  he  was  afterwards  adjudicated  bankrupt  by 
the  County  Court  of  that  district : — 

Held  (inning  the  decisions  of  the  County  Court  Judge  and  of  the  Gbief 
Judge),  that  the  debtor,  by  leaving  the  district  for  the  purpose  of  avoidiDg 
service,  did  not  deprive  the  County  Court  of  jurisdiction ;  and  that,  though 
the  evidence  on  which  the  order  for  service  by  delivery  was  obtained  was 
not  satisfactory,  yet,  as  the  debtor  was  staying  away  in  order  to  avoid  serrioe, 
the  bankruptcy  would  not  on  that  ground  be  annulled. 

XHIS  was  an  application  to  annul  an  adjudication  in  bankruptcj 
made  against  Her^ry  Williams. 

By  an  indenture  of  lease  dated  the  20th  of  June,  1862,  Dr.  Percy 
demised  to  Williams  a  colliery  at  West  Sramivieh,  in  the  county 
of  Staffordy  for  twenty-one  years  from  the  29th  of  September, 
1862^  the  lessee  payiug  certain  dead  rents  and  royalties,  and  coTe- 
nanting  to  Yfork  the  mines  and  pay  the  rents  and  royalties.  The 
lease  contained  a  declaration  that  the  bankruptcy  of  the  lessee 
should  terminate  the  lease.  In  1867  Dr.  Percy  distrained  on  the 
colliery  for  rents  of  £440  then  due,  and  took  possession  of  the 
colliery.  In  June,  1869,  he  sued  WUHams  for  £500^  and  on  the 
16th  of  November,  1869,  caused  judgment  by  default  to  be 
signed. 

In  April,  1870,  Williams,  whilst  at  the  house  of  one  Vemcih  in 
Staffordshire,  was  served  with  a  notice  requiring  him  to  pay  the 
£500.  On  the  2nd  of  May  a  debtor's  summons  was  issued  against 
him  in  the  County  Court  of  Staffordshire.  The  solicitors  of  Dr. 
Percy  were  unable  to  find  where  Williams  resided,  or  was  to  be 
found.  On  the  28th  of  May  an  order  was  made  under  Sule  61 
of  the  Banlcrwptcy  Rules,  1870,  for  service  of  the  summons  by 
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delivery  at  the  house  of  his  mother  at  Roodend,  in  the  county  of     L.  J.  M. 
Stafordy  on  evidence  that  he  had  resided  there.    On  the  9th  of       1873 
Jnly  a  petition  for  adjudication  was  filed,  of  which  notice  was,       j,^^^ 
under  an  order  of  the  County  Court,  gazetted,  and  advertised  in  a    ^^^^^^ 
Staffordshire  newspaper.    On  the  8th  of  August,  1870,  WSliams 
was,  by  the  County  Court  of  Staffordshire^  adjudicated  a  bankropt. 
Meetings  in  the  bankruptcy  had  been  held,  but  Dr.  Percy  was  the 
only  creditor  who  appeared. 

On  the  5th  of  April,  1871,  Wiaiama  applied  to  the  County 
Court  of  Staffordshire  to  annul  the  bankruptcy,  and  after  several 
adjournments,  the  Judge  of  the  County  Court,  on  the. 9th  of 
August,  1872,  dismissed  the  application,  and  his  decision  was 
aCBnned  by  the  Chief  Judge. 

WiUiama  appealed,  and  the  appeal  now  came  on  to  be  heard. 

There  was  much  evidence  before  the  County  Court,  both  on 
affidavit  and  tfivd  voce. 

It  appeared  that  WiUiams  had  before  1868  resided  and  carried 
on  his  business  at  Wed  Bromwich^  in  the  county  of  Stafford^  and 
in  his  affidavits  he  described  himself  as  of  Wed  Bromwieh.  He 
had  afterwards  resided  with  his  mother  at  Barlome^  in  the  county 
of  Stafford,  but  he  generally,  in  1868  and  the  beginning  of  1870, 
resided  with  his  friend  Vernon  in  Staffordshire.  His  mother  sub- 
sequently removed  to  Roodend,  where  the  summons  was  served, 
but  Wmiama  denied  that  he  had  ever  resided  there,  and  the  evi- 
dence on  which  the  order  to  serve  the  summons  at  Roodend  had 
been  made  was  by  the  Lord  Justice  MeUish  considered  unsatisfac- 
tory. Li  March,  1870,  WiUiams  went  to  Leede,  and,  as  he  stated, 
he  obtained  employment  there  as  a  colliery  engineer,  and  had  no 
longer  any  business  in  Staffordshire.  He  stated  that  when  he  was 
served  with  the  notice  he  was  only  on  a  visit  to  Vernon.  On  the 
evidence  the  Lord  Justice  MeUish  came  to  the  conclusion  that 
Wmiams  had  stayed  away  in  order  to  avoid  service  of  the  notices 
in  bankruptcy. 

Mr.  Raahurghy  Q.C.,  and  Mr.  Bagley,  for  the  Appellant: — 

The  order  for  service  of  the  summons  was  obtained  on  affidavits 
which  were  not  true,  and  the  Court  was  deceived.  The  whole  pro- 
ceedings, therefore,  ought  to  be  annulled.     Moreover,  the  order 
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L.  J.  M.      nnder  Bole  61  of  the  Bankruptcy  BuleSy  1870,  ought  to  have  been 

1878        served  at  the  last-known  place  of  abode  of  the  debtor,  which  this 

r     ^^^       clearly  was  not    In  re  O'Loghlen  (1).    Another  defect  was,  that 

WiujAMs.    WUliams  neither  resided  nor  carried  on  bosiness  within  the  jurisdic- 

tion  of  the  County  Court  of  Staffordshire :  32  &  33  Vict,  c  71,  s.  59. 

The  sole  object  of  these  proceedings  is  to  put  an  end  to  the  lease, 

and  to  recover  possession  of  the  colliery,  and  the  Court  ought 

not  to  lend  itself  to  such  a  course :  Eos  parte  QdOimore  (2). 

Mr.  De  Oex,  Q-C,  and  Mr.  Finlay  Knight,  for  Dr.  Percy:— 

Dr.  Percy  has  given  the  bankrupt  abundance  of  time  and 
opportunity,  but  could  not  allow  the  colliery  to  remain  useless 
and  unworked.  The  bankrupt  has  occasioned  all  the  difficulties 
by  keeping  out  of  the  way. 

Mr.  BoxbuTffh,  in  reply. 

Sib  G.  Meixish,  L. J.,  after  stating  the  facts  of  die  case,  said 
that  he  thought  the  application  was  too  late ;  but  as  the  Gountv 
Court  Judge  and  the  Chief  Judge  had  decided  the  case  on  the 
merits,  it  would  be  more  satisfactory  so  to  dispose  of  the  case. 
His  Lordship  continued : — 

The  first  objection  is,  that  the  County  Court  Judge  had  no  power, 
because  the  bankrupt  was  not  residing  or  carrying  on  business 
within  the  jurisdiction  of  the  County  Court.    . 

Now,  the  object  of  the  provisions  of  the  Bankruptcy  Act  on  that 
point  is  simply  to  ascertain  which  is  the  right  Court  in  which  to 
proceed  against  a  debtor.  No  man  can  avoid  the  bankruptcy  laws 
by  residing  nowhere,  and  there  must  always  be  some  place  where 
the  debtor  must  be  held  to  reside  or  carry  on  business  for  the  pnr- 
pose  of  being  made  a  bankrupt.  If  he  has  no  other  residence, 
the  place  where  he  was  actually  sleeping  would  for  this  purpose 
be  his  residence. 

The  question  is,  whether  at  the  time  of  the  service  of  the 
summons  the  debtor  was,  within  the  contemplation  6f  the  Act, 
residing  or  carrying  on  business  in  the  Staffordshire  County  Court 
district. 

(1)  Law  Rep.  6  Ch.  406.  (2)  2  Rose,  424. 
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NoWy  in  the  first  place,  he  was  the  lessee  of  a  colliery  in  Staf-     L.  J.  M. 
fordAhire^  and  that  was  the  business  of  his  life.    He  fell  into       1873 
difficulties;  after  which,  according  to  his  own -statement,  he  went       jj^ 
to  reside  with  his  friend  YemoUy  still  being  within  the  jurisdiction    WnjiUMB. 
of  the  County  Court  of  Staffordshire,    Up  to  the  time  when  he 
left  Yemon^  which  was  in  March,  1870,  if  auy  debtor  summons 
bad  been  served,  it  must  have  been  issued  from  the  Staffordshire 
Court 

Then  did  he  sufficiently  change  his  residence  by  going  into 
Yorkdiirel  In  my  opinion  that  was  clearly  not  a  sufficient 
change,  because  the  object  of  the  bankruptcy  law  in  fixing  the 
place  for  proceeding  in  is  merely  that  the  bankrupt  shall  be 
proceeded  against  in  the  place  where  his  creditors  and  his  assets 
are,  and  a  mere  change  of  residence  is  not  sufficient  to  change  the 
place  for  proceeding.  The  debtor  merely  went  into  Yorkshire, 
and  when  he  returned  io  YemofCs  house,  beyond  question  his 
residence  changed  back.  While  there  he  was  served  with  the 
notice,  and  the  next  day  he  left  the  place.  He  knew  the  object 
of  the  service,  and  could  he  deprive  the  Court  of  jurisdiction  by 
going  into  another  district,  leaving  the  creditor  to  find  out  where 
he  was  and  then  take  a  fresh  proceeding?  If  this  were  so,  the 
creditor  might  never  be  able  to  serve  his  debtor,  for  after  he  was 
found  he  might  start  off  to  another  district. 

I  am  clearly  of  opinion  that,  as  he  was  residing  within  the 
district  at  the  time  of  being  served  with  the  notice,  he  could 
not,  by  merely  changing  his  residence,  deprive  the  County  Court 
of  Staffordshire  of  jurisdiction  to  issue  adjudication  against  him. 
That  objection,  therefore,  falls  to  the  ground. 

The  only  question  as  to  which  I  have  some  doubt  was  as  to  the 
service  of  the  summons.  [His  Lordship  then  expressed  his  opinion 
that  the  evidence  as  to  Williams^  residence  with  his  mother  was 
doubtful,  and  that  all  the  circumstances  were  not  fairly  before  the 
Connty  Court]  But  then  the  question  arises.  What  is  the  effect 
of  that  omission  ? 

If  it  had  turned  out  that  the  bankrupt  was  really  absent^  and 

was  not  staying  away  for  the  purpose  of  avoiding  service,  then 

without  doubt  the  adjudication  ought  to  be  set  aside,  and  the 

petitioning  creditor  and  his  solicitor  would  run  great  risk  of  being 

You  YIH.  Z  N  1 
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L.  J.  M.     made  liable  for  damages  in  haying  procnred  the  debtor  to  be  made 

1873        bankrupt    But  Williams  knew  that  the  debtors  summons  would  be 

J^       issued,  and  that  his  creditor  would  proceed,  and  he  kept  out  of  the 

WmjAMB.    ^Qj  Qjj  purpose.    Then  ought  the  Court,  on  his  application,  to  get 

the  service  aside  ?    I  think  not.    The  County  Court  Judge  and 

the  Chief  Judge  were  of  opmion  that  the  debtor  was  staying  avay 

to  avoid  service,  and  that  being  so,  he  has  no  ground  for  oomplaint 

that  he  has  been  made  bankrupt  in  his  absence.    He  took  every 

care  that  no  one  in  Staffordshiris  should  know  where  he  was  in 

Yorhhire,  and  he  did  all  he  could  to  avoid  obtaining  information 

of  what  was  going  on.    No  injury  was  done  to  a  man  of  that  kind 

by  ordering  the  summons  to  be  delivered  as  it  was.    If  he  bad 

remained  in  Staffordshire  he  would  have  received  the  sununons; 

and  the  only  reason  why  he  did  not  receive  it  was  that  he  took 

pains  to  avoid  receiving  it 

The  order  of  the  Chief  Judge  must  be  affirmed,  and  the  appeal 
dismissed  with  costs. 

Solicitors  for  the  Bankrupt :  Messrs.  Dayh  db  Edwards. 
Solicitors  for  Dr.  Percy :  Messrs.  Churchy  San,  &  Clarke. 
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OCHSENBEIX  c.  PAPELIEB.  UC 

aai  U  J.  M. 

[1372    O.    35.]  ^ 

F'c^'rTtJt  V-.fJkf — F'ra'jd — Acii'.'Tt  ciL'.it — IpJur,dlon — CtT.mmftt  ^VA.  9S. 

JuriadieUcm.  — 

A  j'le*  of  fixzic  is  a  grod  ^efeaoe  at  law  to  an  action  oo  a  i^nizn  jui^- 
EK^t ;  ard  iLereore  iLe  CoTirt  ctf  Chanociy  will  not,  on  the  gronsd  that  snch 
a  jndzzxnt  was  obcainedi  bj  fraud,  iniofere  with  the  actSon  at  law. 

In  cases  of  eoDcoirent  jmiadictaonprooeedina  at  law  will  nc^tbe  :nter:eR«l 
with  1>T  the  Cocit  of  Chancenr,  unless  that  Conrt  can  gire  a  more  perfect 
noedT,  or  the  case  can  be  better  tried  by  the  prooednre  of  that  Court. 

Decsaon  of  MaJiKS,  T.C^  afiBnned. 

C.  K  OCBSEXBEIX,  the  Plaintiff  in  this  CMe,  was  a  seed 
sierduait  in  Lomdon^  and  &  Pafdier,  the  Defendant,  was  a  seed 
mevdiant  at  Xancy^  in  France.  In  January,  1872,  Papdier  agreed 
to  9^  to  (kisenbeim  a  laige  qnantit j  of  trefoil  seed,  and  accord- 
ingly diipped  for  OehaefAein  some  trefoil  seed  to  London  acd  some 
Xo  Ham,  OAxfdneim  complained  that  the  seed  was  inferior,  and 
T)ct  equal  to  sample,  and  mnch  correspondence  on  the  subject  ensued. 
Finalhr.  OeAjmiet n,  by  arrangement,  went  to  Parts,  and  there  saw 
Papdief9  son,  who  was  authorized  to  act  as  Papdiers  agent.  After 
mndi  discussion,  erery  point  was,  on  the  13th  of  April,  as  Odi$enr 
f<ts  alleged,  settled  between  them,  except  as  to  the  loss  of  weight 
which  had  taken  place  in  the  transit  of  the  seed.  However,  on  the 
same  day  PapelierM  son  biooght  to  the  hotel  where  Ochsenbein  was 
stayn^  an  ''assignation  "  or  writ  firom  the  Tribunal  of  Commerce 
st  Noma/  to  leooTer  the  price  of  the  seed  and  damages.  O^hs^nbe^p- 
was  much  annoyed  at  this,  and  remonstrated  with  Paj^liers  son 
en  this  proceeding,  as  being  in  want  of  good  &ith,  when  Ochsenbein 
had  come  to  Paris  to  arrange  the  matter.  Papeliefs  son,  as 
Orkmwibem  alleged,  thereupon  apologized,  and  agreed  that  all  the 
<IiieitioDS  between  them  diould  be  referred  to  aibibnatkm  in  London^  ^ 

to  whidi  place  PapeHer  should  come;,  and  thereupon  the  writ  was, 
with  the  asBoit  of  Papeliefs  son,  burnt  by  OchaaJbein.  Ochsenbeim 
then  retained  to  London,  and  exerted  himself  to  obtain  offers  for 
the  seed. 
PapJier,  howeTer,  proceeded  with  the  action  at  Xancy,  and  in 
Xou  Tin.  3  0  1 
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L.  G.       June,   1872,  obtained  at  Nancy  judgment    by  de&ult  against 
and  L.  J.  M.  q^j^^^^^^^  ^^  £320  (5502  francs). 


1873 


In  July,  1872,  Papdier  brought,  upon  this  judgment,  an  action 
OcBSESBJsiv  ^  ^i^Q  Court  of  Queen's  Bench  for  £220  and  interest. 
Papbueb.  Ochsenbein  then  filed  the  bill  in  this  suit  against  Papdier ^  allying 
as  above  stated,  and  that  the  agreement  to  refer  had  only  been 
made  by  Papdier^s  son  in  order  to  enable  Papdier  to  obtain  a 
judgment  behind  Ochsenhein^a  back,  and  alleging  that  he  had  no 
defence  at  law  to  the  action,  as  the  Court  of  Queen's  Bench  would 
only  require  proof  of  the  judgment  in  the  Court  of  Nancy;  and 
praying  for  an  injunction. 

The  Plaintiff  moved  for  an  injunction  accordingly ;  and  Vice- 
Chancellor  Malina  refused  the  motion  with  costs. . 

The  Plaintiff  appealed. 

Mr.  Olasse,  Q.C.,  and  Mr.  Whiiehome^  for  the  Appellant  :— 
We  allege  that  the  foreign  judgment  was  obtained  by  fkand, 
and  that  the  case,  therefore,  comes  within  the  jurisdiction  of  this 
Court  The  Plaintiff  has  not  pleaded  any  equitable  plea,  and  has 
a  right  to  come  here :  Oompertz  v.  Pooley  (1).  Where  a  foreign 
judgment  is,  on  the  face  of  it,  regular,  there  is  no  case  where  a  plea 
of  fraud  has  been  held  good  at  law :  Kinysford  v.  Swinford  (2). 
At  all  events  we  have  a  right  to  discovery,  and  that  gives  the 
Court  jurisdiction  to  interfere :  .Pearce  v.  Orestoiek  (3).  It  is  by  no 
means  certain  that  the  Court  of  Law  will  admit  evidence  of  the 
fraud,  and  we  ought  not  to  be  exposed  to  that  risk.  Nearly  all 
the  authorities  cited  on  the  point  in  Story's  Conflict  of  Laws  (4) 
are  from '  Chancery.  Hoare  v.  Bremridye  (5)  shews  that  the 
Court  has  jurisdiction.  Bank  of  Atistralaaia  y.  Nias  (6),  Imrie  t. 
Castrique  (7),  and  Godard  v.  Ch'ay  (8),  diew  that  a  Court  of  Law  is 
inclined  to  enforce  a  foreign  judgment.  So  also  do  SchibAy  v.  We^ 
ienJidz  (9)  and  Bowles  v.  Orr  (10).  Though  there  may  be  a  1^ 
defence,  this  Court  will  often  interfere :  Thornton  v.  M'Kewan  (U) 

(1)  4  Drew.  448.  (6)  16  Q.  B.  717. 

(2)  7  W.  R.  215.  (7)  8  C.  B.  (N.S.)  405. 

(3)  2  Hare,  286.  (8)  Law  Rep.  6  Q.  B.  139. 

(4)  §§  603,  606.  (9)  Ibid.  155. 

(5)  Law  Rep.   14  Eq.  622  ;   Ibid.  (10)  1 Y.  &  a  Ex.  464. 
8  Ch.  22.  (11)  1  H.  &  M.  525. 
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Mx.  HigffinSy  Q.C.,  and  Mr.  Ifarfen,  for  the  Defendant^  were  not       L.  C. 
caUedupon.  andUJ.M. 

1873 


LOBD  SelbOBHE,  L.C. : —  OcasKStsssx 

V. 

It  is  the  rule  of  this  Conrt  that  in  cases  of  concurrent  jnrisdic-  Pafelieb. 
tion  this  Court  ought  not  to  interfere  with  any  proceedings  at  law 
unless  it  has  better  means  of  doing  justice  between  the  parties  than 
are  possessed  by  a  Court  of  Law.  That  may  be  the  case  either 
because  a  Court  of  Equity  is  able  to  give  a  more  perfect  remedy, 
or  because  the  nature  of  the  case  admits  of  its  being  better  tried 
by  the  procedure  of  this  Court  than  by  that  of  a  Court  of  Law. 

If  this  is  a  case  of  strictly  concurrent  jurisdiction,  it  appears  to 
me  that  neither  of  these  grounds  exist,  so  as  to  justify  the  inter- 
ference of  this  Court  with  the  action  at  law.  The  remedy  in  this 
case  would  not  be  different  in  effect  from  a  successful  defence  to 
the  action  at  law;  and  there  are  no  better  means  of  trial  according 
to  the  procedure  of  this  Court  than  there  are  at  law.  On  the  con- 
trary, it  appears  to  me  that,  in  all  the  material  points  of  the 
question  in  this  case,  the  procedure  of  a  Court  of  Law  is  far  better 
adapted  to  elicit  the  truth,  as  to  the  controverted  question  of  fact, 
than  the  procedure  of  a  Court  of  Equity. 

If,  therefore,  this  is  a  case  of  strictly  concurrent  jurisdiction  of 
Law  and  Equity,  I  should  say,  as  was  said  in  Hoare  v.  Bremridge  (1), 
that  this  case  is  more  fit  for  the  decision  of  a  Court  of  Law.  I 
should  also  say  that  the  jurisdiction  ought  to  remain  in  the  Court 
in  which  the  proceedings  have  been  commenced. 

Is  it,  then,  a  case  of  strictly  concurrent  juriMiction  ?  Notwith- 
standing the  effect  of  the  statute,  which  permitted  equitable  de- 
fences to  be  pleaded  at  law,  it  has  been  determined  that  in  many 
cases  a  Defendant  at  law  is  entitled,  as  he  was  before,  to  come  into 
this  Court.  These  cases  have,  in  my  judgment,  no  application 
whatever  to  that  before  us,  because  the  conclusion  at  which  I  have 
arrived,  assuming  this  to  be  a  case  in  which  equity  might  have 
jurisdiction,  is  that  the  Court  of  Law  has  concurrent  jurisdiction, 
and  that  complete  justice  can  be  done  at  law. 

It  has  been  suggested  in  the  able  and  zealous  arguments  for  the 
Plaintiff  that  there  may  be  a  doubt  about  the  power  of  a  Court  of 

(1)  Law  Kep.  14  Eq.  522 ;  Ibid.  8  Ch.  22. 

3  0  2  1 
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L.  C.       Law  to  give  full  effect  to  the  allegations  of  fraud  contained  in  those 

portions  of  the  bill  which  relate  to  the  foreign  judgment.  I  should 

^^yw        be  sorry  to  think  that  anything  should  fall  from  this  Conrt  vhich 

OcHBENBMN  jj^jgjjt  giye  the  least  colour  to  any  doubt  as  to  the  power  of  a. 

Pafxlibb.    Court  of  Law  to  take  cognisance  of  fraud  in  obtaining  foieign 

judgments. 

On  that  point  there  are  many  cases,  and  the  doctrine  has  never 
been  controverted.  The  dicia  of  Chief  Justice  De  Orey  in  the 
Duchess  of  Kinffdon's  Case  (1)  have  always  been  considered  per- 
fectly sound  law,  and  they  apply  with  at  least  as  much  fcHce  to 
foreign  as  to  English  judgments.  His  Lordship  there  said  of  a 
judgment  that  (2), ''  like  all  other  acts  of  the  highest  jodici&I 
authority,  it  is  impeachable  from  without ;  although  it  is  not  per- 
mitted to  shew  that  the  Court  was  mistaken,  it  may  be  shewn  that 
they  were  misled.  Fraud  is  an  extrinsic  collateral  act  which  yitiates 
the  most  solemn  proceedings  of  Courts  of  justice.  Lord  Coke  says 
it  avoids  all  judicial  acts,  ecclesiastical  or  temporal."  There  is  no 
difference  in  this  respect  between  the  doctrine  of  law  and  equity. 
In  Butter's  Nisi  Prius  (3)  and  Story's  Conflict  of  Laws  (4)  legal 
and  equitable  authorities  are  cited  indiscriminately  on  the  pomt, 
and  I  think  that  writers  of  such  eminence  would  not  have  referred 
in  that  manner  to  a  doctrine  as  to  which  they  conceived  that  there 
was  any  such  distinction.  And  when  I  examine  the  case  of  Priee 
V.  Dewhurst  (5),  it  is  plain  that  the  principles  there  enunciated  by 
the  Vice-Chancellor,  when  rightly  understood,  mean  that  a  foreign 
judgment  is  not  a  thing  to  be  got  rid  of  by  the  intervention  of 
equity  only,  but  is  a  thing  which,  when  fraud  has  been  shewn,  will 
be  void  at  law  also.  If  it  is  a  nullity  in  equity,  it  is  a  nullity 
everywhere.  The  Vice-Chancellor  says  (6) :  "  This,  I  apprehend,  1 
am  at  liberty  to  do,  namely,  to  see  whether  a  judgment  obtained 
abroad  has  been  fraudulently  obtained  or  not;  and  I  apprehend 
that,  if  the  Court  finds  that  certain  proceedings  abroad  have  been 
fraudulent,  then  it  is  at  liberty  to  deal  with  the  parties  it  find-^ 
before  it,  and  the  subject  it  has  to  administer,  just  in  the  same 
manner  as  if  the  foreign  judgment  had  never  taken  place." 

(1)  2  Sm.  L.  C.  679,  6th  Ed.  (4)  §§  607,  608. 

(2)  Ibid.  687.  (5)  8  Sim.  279. 

(3)  Page  244  a.  (6)  Ibid.  802. 
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And  again  (1) :  **  Thus  the  Court,  by  means  of  the  injunction,       L.  c. 
set  aside  the  judgment  of  a  foreign  Court,  and  the  ground  on 
which  the  Court  proceeded  was  that  the  foreign  judgment  had        y^,^ 
been  obtained  by  fraud.    Now  I  take  that  to  be  quite  consistent  OcasBxtmni 
with  the  principles  on  which  this  Court  acts ;  and  it  is  of  no  con-    Papojib. 
E^uence  where  the  judgment  is  given  if  it  appears  to'  have  been 
obtained  by  fraud ;  in  eyery  such  case  the  Court  will  consider  it 
as  a  nullity." 

So  much  for  the  cases  in  equity,  which  are  properly  referred  to 
as  being  equally  authorities  at  law.    In  Smith's  Leading  Cases 
(a  book  by  a  writer  of  as  much  authority  as  any  in  very  modem 
times)  it  is  treated  (2)  as  free  from  doubt  that  fraud  in  judgments 
is  examinable  at  law  as  well  as  in  equity ;  and  the  same  thing  ia 
said  by  Lord  Campbell  in  his  judgment  in  Bank  of  Australasia  y. 
Nias  (3).     Mr.  Justice  Story  says  the  same  thing — that,  as  a 
matter  of  course,  foreign  judgments  are  avoided  if  founded  on 
fraud.     He  says,  §  603 :  ''It  is  admitted  on  all  sides  that  in  such 
cases  the  foreign  judgments  are  prima  facie  evidence  to  sustain  the  < 
action,  and  are  to  be  deemed  right  until  the  contrary  is  established, 
and  of  course  they  may  be  avoided  if  they  are  founded  in  fraud, 
or  are  pronounced  by  a  Court  not  having  any  competent  jurisdic- 
tion over  the  cause."    And  again,  at  §  607 :  ''It  is  easy  to  under- 
stand that  the  Defendant  may  be  at  liberty  to  impeach  the  original 
jastice  of  the  judgment,  by  shewing  that  the  Court  had  no  jurisdic- 
tion, or  that  he  never  had  any  notice  of  the  suit ;  or  that  it  was 
procured  by  fraud ;  or  that  upon  its  face  it  is  founded  in  mistake ; 
or  that  it  is  irregular,  and  bad  by  the  local  law, /on'  rei  jtidicatm. 
To  such  an  extent  the  doctrine  is  intelligible  and  practicable. 
Beyond  this,  the  right  to  impugn  the  judgment  is  in  legal  e£fect  the 
right  to  re-try  the  merits  of  the  original  cause  at  large,  and  to  put 
the  Defendant  upon  proving  those  merits."    And  in  §  60S:  "The 
general  doctrine  maintained  [until  recently]  in  the  American 
Courts  in  relation  to  foreign  judgments  certainly  is,  that  they  are 
prima  facie  evidence,  but  that  they  are  impeachable.    But  how 
&r  and  to  what  extent  this  doctrine  is  to  be  carried,  does  not  seem 
to  be  definitely  settled.    It  has  been  declared  that  the  jurisdiction 

(1)  8  Sim.  30i.  (2)  Vol.  ii.  p.  732. 

(3)  16  Q.  B.  717,  736. 
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L.  C.  ^^  of  the  Court,  and  its  power  over  the  parties  and  the  things  in 
controversyy  may  be  inquired  into,  and  that  the  judgment  may  be 
impeached  for  fraud.    Beyond  this  no  definite  b'nes  have  as  yet 


and  L.  J.  M. 
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OoBsmtiH  been  drawn." 


V, 


Papbueb.  Lord  Campbell^  in  Bank  ofAuatraXcma  v.  Nias  (1),  says :  **  Doubt- 
less it  is  open  to  the  Defendant  to  shew  that  the  foreign  Court  had 
not  jurisdiction  of  the  subject-matter  of  the  suit,  or  that  he  never 
was  summoned  to  answer,  and  had  no  opportunity  of  piaking  his 
defence,  or  that  the  judgment  was  fraudulently  obtained."  The 
words  used  by  Mr.  Justice  Blackburn  in  Godard  y.  Gray  (2) 
were  not  intended  to  throw  any  doubt  upon  so  dear  a  matter.  On 
the  contrary,  what  was  said  in  that  case  and  in  SMbiby  t. 
Westenhoh  (3)  is  quite  in  accordance  with  that  principle. 

I  say,  therefore,  without  hesitation,  that,  supposing  the  fraud  to 
be  one  proveable  here,  it  could  be  pleaded  at  law,  and  would  be  a 
legal  defence. 

I  must  add  that  I  for  one  should  be  most  unwilling  to  exercise 
the  jurisdiction  of  granting  an  injunction,  which  this  Court  un- 
doubtedly possesses,  in  any  case  of  an  action  commenced  before 
the  suit  in  this  Court  in  which  I  was  satisfied  that  perfect  justice 
would  be  done  at  law ;  and  in  any  such  case,  unless  I  felt  myself 
bound  by  authority,  I  certainly  would  not  interfere. 

Sib  G.  Melltsh,  L  J. : — 

It  is  perfectly  true,  as  stated  by  Mr.  Justice  Story,  that  for  a 

considerable  time  doubts  existed  at  law  as  to  the  validity  of  a 

foreign  judgment;  but  it  was  never  doubted  that  a  foreign  jodg- 

ment  could  be  impeached  for  fraud.     It  was  always  held  that 

a  foreign  judgment  could  be  impeached  at  law  as  contrary  to  the 

principles  of  natural  justice,  as,  for  instance,  on  the  ground  of  the 

Defendant  having  had  no  notice  of  the  foreign  action,  or  not 

having  been  summoned,  or  of  want  of  jurisdiction,  or  that  the 

judgment  was  fraudulently  obtained.    But  the  doubt  was  whether 

the  Court  could  not  enter  into  the  merits,  and  whether,  when  the 

action  was  brought  in  this  country,  the  foreign  judgment  im 

more  than  9Lprimd  facie  case,  to  which  the  Defendant  might  plead 

(1)  16  Q.  B.  735.  (2)  Law  Rep.  6  Q.  B.  139, 149. 

(3)  Law  Bep.  6  Q.  B.  155. 


VOL.  YIIL]  CHANCEEY  APPEALS.  701 

that  the  matter  was  improperly  decided.    That  doubt  was  settled  in       L.  c. 
the  case  of  Bank  of  Australasia  v.  Nias  (1),  which  shewed  that  the  ^°     •   •    • 
merits  ooiild  not  be  opened  again^  and  that  if  the  question  between        v^^^ 
the  parties  had  been  decided  by  a  foreign  Court  with  jurisdiction,  Ochsknbeik 
that  decision  was  conclusive ;    but  if  the  foreign  judgment  was    Papelieb. 
obtained  by  fraud,  that  would  be  an  answer  to  any  proceedings 
founded  on  that  judgment 

That  being  so,  the  question  here  is  whether  this  is  a  case 
which  ought  to  be  tried  at  law  or  in  this  Court.  I  agree  that 
though  this  Court  has  concurrent  jurisdiction  in  cases  of  fraud, 
yet,  having  regard  to  the  case  before  us,  which  is  that  the  Defen* 
dant  had  by  his  agent  fraudulently  persuaded  the  Plaintiff  to  let 
judgment  go  by  default,  and  the  only  question  being  whether  that 
really  ,took  place,  it  is  plain  that  the  question  depends  upon 
the  evidence  which  will  be  given  as  to  what  actually  took  place. 

That  being  the  question  in  dispute,  I  am  clearly  of  opinion  that 
it  is  a  very  proper  question  to  be  tried  by  a  jury,  and  that  there 
is  no  reason  why  a  jury  should  not  come  to  a  proper  conclusion. 
If  the  jury  should  hold  that  the  judgment  was  obtained  by  fraud, 
it  will  be  got  rid  of,  and  the  question  whether  the  Plaintiff  at  law 
is  entitled  to  recover  may  then  be  tried  by  a  Court  of  Law  in  this 
country,  i 

Hy  opinion  is  that  this  appeal  must  be  dismissed  with  costs. 

Solicitor  for  the  Plaintiff:  Mr.  G.  B.  Bower. 

Solicitors  for  the  Defendant :  Messrs.  Thomas  dt  EoUanis. 

(1)  16Q.B.717. 
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L.  JJ.  •  In  re  MAEINE  INVESTMENT  COMPANY. 


1873 
May  3. 


Ex  parte  POOLE'S  EXECUTORS. 

Winding-up — Arrangement — Purchase  of  Assets — Companies  Act,  1862, 
ss.  161,  162. 

The  M.  Company  made  over  its  property  to  tie  M.  Corporation^  whicb 
undertook  to  satiafy  all  the  obligations  of  the  company.  The  corporation  vas 
unsuccessful,  and  the  company  was  obliged  to  pay  a  debt  of  £7000,  from 
which  the  corporation  ought  to  have  indemnified  it.  The  company  was 
being  wound  up  under  supervision,  and  all  its  debts  were  paid.  The  corpo- 
ration was  being  wound  up,  its  shares  were  fully  paid  up,  it  owed  a  consider- 
able amount  of  debts,  and  it  bad  substantially  no  assets,  except  some 
shipbuilding  property,  which  was  of  speculative  value  and  not  readily  sale- 
able. Nearly  all  the  creditors  of  the  corporation,  other  than  the  oompany, 
were  willing  to  accept  an  immediate  payment  of  4s.  in  the  pound  in  satisfaction 
of  their  debts.  Under  these  circumstances  the  liquidators  efttered  into  an 
arrangement  which  was  confirmed  by  extraordinary  general  meetings  of  the 
shareholders  of  the  company  and  the  corporation  respectively,  that  the  ex- 
Ix)ration  should  make  over  its  assets  to  the  oompany;  that  the  company 
should  pay  48.  in  the  pound  to  all  the  creditors  of  the  corporation  whose  debts 
exceeded  £10,  and  pay  in  full  all  the  debts  under  £10,  and  keep  the  corpora- 
tion indenmified  against  all  its  debts,  whether  proved  in  the  winding-up  or 
not  MalinSf  V.C.,  made  an  order  approving  of  this  agreement,  and  directiDg 
that  all  shareholders  in  the  company  who  disapproved  of  it  should  have 
their  interests  valued,  be  paid  the  amount  of  such  valuation  at  once,  and 
release  their  interests  to  the  liquidator.  All  the  shareholders  of  the  company 
acquiesced  in  this  order  except  two,  one  of  whom  appealed  on  the  groond 
that  the  arrangement  was  one  which  the  Court  would  not  sanction : — 

Held,  on  appeal,  that  the  order  of  the  Vice-Chancellor  was  right. 

1  HIS  was  an  appeal  by  Poole's  executors  from  an  order  of  Vice- 
Chancellor  Medina. 

The  Marine  Investment  Company  was  registered  in  July,  1863, 
as  a  limited  company,  with  a  capital  of  £500,000  divided  into 
20,000  shares  of  £25.  Its  object  was  the  lending  money  on  the 
security  of  ships  and  freights,  and  on  other  securities  connected 
with  navigation. 

At  ^n  extraordinary  general  meeting  of  the  company  held  on 
the  20th  of  August,  1866,  special  resolutions  were  passed  that 
the  company  should  be  reconstructed  by  means  of  the  formation 
of  a  new  company,  to  be  called  the  Marine  Investment  Corporatum, 
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Limitedy  with  a  capital  of  £250,000,  in  50,000  shares  of  £5  each,      L.  JJ. 
and  the  transfer  thereto  of  the  business  and  properties  of  the       1873. 
company ;    and  that  for  this  purpose  the  company  should  be       x^„ 
wound  up  voluntarily,  and  that  Captain  PeHy  and  it  iL  Coffey  i^^^^^^ 
should  be  appointed  liquidators.     These  resolutions  were  duly     Comfamy. 
confirmed  at  an  extraordinary  general  meeting,  on  the  5th  of     ^J^^ 
September,  1866.  Exkutoim. 

The  corporation  was  registered  as  a  limited  company  on  the  6th 
of  September,  1866. 

By  a  memorandum  of  agreement,  dated  the  22nd  of  October, 
1866,  and  made  between  the  above-named  liquidators  of  the  one 
part,  and  the  corporation  of  the  other  part,  it  was  agreed  that  the 
liquidators  on  behalf  of  the  company  would  sell,  and  the  corpora- 
tion would  purchase,  all  the  business  property  and  assets  of  the 
said  comp&ny,  including  its  land  and  shipbuilding  premises  sitaate 
on  the  banks  of  the  Clyde,  and  their  mortgages  of  ships  and  other 
securities,  whether  standing  in  the  names  of  trustees  or  otherwise ; 
and  that  the  corporation  would  undertake  all  the  liabilities, 
i>hether  present  or  prospectiye,  ascertained  or  contingent,  of  the 
company,  and  indemnify  the  company  and  its  directors,  trustees, 
and  members  from  the  same. 

The  corporation  was  unsuccessful  in  business,  and  at  a  meeting 
held  on  the  29th  of  July,  1867,  a  resolution  was  passed  for  wind- 
ing it  up  voluntarily.  This  resolution  was  duly  confirmed  on  the 
11th  of  August,  1867,  and  liquidators  were  appointed. 

On  the  15th  of  August,  1867,  Vice-chancellor  Malins  made  an 
order  that  the  voluntary  winding-up  of  the  company  should  be 
continued  under  the  supervision  of  the  Court 

The  assets  of  the  company  agreed  to  be  sold  to  the  corporation 
had  been  duly  transferred  to  the  corporation  accordingly;  but 
the  corporation  had  failed  to  perform  its  agreement  to  provide  for 
all  the  liabilities  of  the  company,  a  debt  of  £8813  13^  8(2.,  and 
interest  due  to  the  Naiional  Bank  of  Liverpool,  and  the  expenses 
of  the  winding-up  of  the  company  being  left  unpaid* 

By  an  agreement,  dated  the  26th  of  June,  1871,  the  National 
Bank  of  Liverpool  agreed  to  sell  their  claims  to  ChUd,  Emerson, 
and  WHeon,  as  three  of  the  shareholders  of  the  company,  for  the 
sum  of  £7500,  payable  as  therein  mentioned.    ChUd,  Emereon, 
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Ii.Jj.      and  Wilson  were  three  of  the  liquidators  of  the  company,  and 
1873        entered  into  this  agreement  for  the  benefit  of  the  company, 
jy^  By  another  agreement,  dated  the  26th  of  Jane,  1871,  and  made 

IHT^^™*  T  ^*^®®^  ^^^  cqppany  of  the  first  part,  GhSd,  Emerson,  and  WOrnn 
Com  PANT,    of  the  second  part^  and  the  several  persons  whose  signatures  were 
^^^     a£Sxed  in  the  schedule  thereto  of  the  third  part,  it  was  agreed  that 
ExBouTOBs.  the 'parties  thereto  of  the  third  part  would  respectively  pay  the 
sums  set  opposite  to  their  respective  names  in  the  schedule  to  the 
parties  thereto  of  the  second  part,  when  required,  such  sums  when 
received  to  be  applied  in  satisfiaction  pro  tanio  of  the  debt  of  the 
bank,  in  accordance  with  the  provisions  of  the  last-mentioned 
agreement,  and  to  be  treated,  in  case  of  a  call  being  thereafter 
made,  as  having  been  paid  on  account  of  the  uncalled  capital  of 
the  company. 

The  £7500  payable  to  the  bank,  and  a  large  proportion  of  the 
winding-up  expenses  of  the  company,  were  paid  by  means  of  a  call 
of  £8  a  share  upon  the  shareholders  in  the  company. 

The  unpaid  debts  of  the  corporation,  when  the  agreement  about 
to  be  mentioned  was  entered  into,  amounted  to  about  £50,000,  and 
the  debts  under  £10  amounted  only  to  a  very  trifling  sum.  The 
shareholders  had  paid  up  the  full  amount  of  their  shares,  and  the 
assets  were  of  small  value,  except  the  shipbuilding  property  on 
the  Clyde.  This  property  had  been  originally  made  over  to  the 
company  as  security  for  a  loan,  the  company  had  subsequently 
become  absolute  owners,  and  it  was  included,  as  appears  above,  in 
the  property  made  over  tq  the  corporation.  It  was  estimated  at 
the  value  of  £39,600,  but  was  subject  to  incumbrances  to  the 
amount  of  about  £13,000,  was  of  somewhat  speculative  value,  and 
could  not  be  Qold  by  a  forced  sale,  except  at  a  ruinous  loss.  Under 
these  circumstances  a  majority  of  the  creditors  of  the  corporation, 
whose  debts  exceeded  £10,  were  willing  to  accept  a  composition  of 
4s.  in  the  pound  with  speedy  payment. 

On  the  13th  of  June,  1872,  an  agreement  was  entered  into 
between  the  corporation  and  its  liquidators  of  the  one  part,  and 
the  company  and  its  liquidators  of  the  other  part,  by  which,  subject 
to  the  approbation  of  the  Court,  to  be  obtained  as  thereafter  men- 
tioned, it  was  agreed — 

1.  That  the  corporation  and  its  liquidators  should  selli  and  the 
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company  and  its  liquidators  purchase,  all  the  real  and  personal      L.  jj. 
propertj  of  the  corporation  (the  sale  to  include  the  particulars       1S73 
enumerated  in  the  2nd  schedule,  but  not  to  be  confined  to  them       ^^^ 
in  case  sach  enumeration  should  prove  incomplete)  subject,  how-  t,^JJ^^ 
cTer,  to  the  securities  of  the  AUianee  Bank,  Limiied,  and  to  the    Gompaht. 
right  of  a  Mr.  DabeU  to  be  indemnified  against  certain  costs  out  of    ^^<^^ 
a  sum  of  £400  set  aside  for  that  purpose,  and  without  prejudice  to 
the  rights,  remedies,  and  securities  (if  any)  of  such  of  the  creditors 
as  should  not  accept  the  43.  in  the  pound  upon  their  debts,  and 
who  had  any  mortgages,  charges,  or  liens  upon  the  said  assets 
or  any  part  thereof,  and  to  all  other,  if  any,  the  incumbrances 
on  the  said  property  and  effects,  saying  and  reserving  to  the  liqui- 
dators of  the  corporation  the  power  in  the  meantime    before 
the  agreement  should  have  become  binding  upon  them,  at  their 
discretion  to  realize  for  the  ultimate  benefit  of  the  corporation  or 
the  company,  as  the  case  might  be,  all  or  any  part  of  the  property 
sold. 

2.  That  the  jx>rporation  and  its  liquidators  immediately  on  the 
agreement  becoming  binding  on  them,  should  deliver  to  the  liqui- 
dators of  the  company  all  such  parts  of  the  property  as  were 
capable  of  delivery,  and  should  at  the  cost  of  the  company  execute 
and  do  all  such  conveyances  and  things  as  the  liquidators  of  the 
company  should  from  time  to  time  reasonably  require  for  carrying 
the  sale  into  effect,  the  same  to  be  settled  by  the  Judge  in  Cham- 
bers in  case  of  difference,  and  that  in  the  meantime  it  should  be 
lawful  for  the  liquidators  of  the  company  in  the  naine  or  names  of 
the  corporation  or  its  liquidators,  but  keeping  them  indemnified 
against  all  costs  and  damages  which  might  arise  thereby,  to  bring 
and  defend  actions  and  suits,  and  do  all  other  things  either  in 
England  or  elsewhere,  which  might  be  necessary  or  expedient  for 
obtaining  the  full  benefit  of  the  sale. 

3.  That  as  part  of  the  consideration  for  the  sale,  the  company, 
as  well  out  of  the  assets  of  the  corporation  as  out  of  the  uncalled 
capital  of  the  company,  should  on  demand  by  the  respective 
creditors  pay  in  full  all  the  outstanding  debts  of  the  corporation 
which  did  not  exceed  £10  each,  and  should  on  or  before  the  1st 
of  July  then  next  pay  the  sum  of  4s.  in  the  pound  on  their  respective 
debts  to  all  those  of  the  creditors  of  the  corporation  whose  debts 
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L.  JJ.      excee(]ed  £10  each^  and  that  the  company  would  keep  the  corpora- 
1878       tion   and  its   liquidators  indemnified  against  all  the  debts  and 
j„  „       liabilities  of  the  said  corporation,  whether  proved  or  admitted  in 
limBTMraT  *^®  winding-up  or  since,  and  whether  secured  or  unsecured,  and 
OoMPAMY.    against  all  costs,  charges,  and  expenses  in  respect  thereof 
^f^^         4.  That  the  company  should  pay  and  keep  the  corporation  and 
ExKjpTOBB.  its  liquidators  indemnified  against  all  costs  and  expenses,  past  or 
future,  of  the  winding-up  of  the  corporation,  and  of  a  certain  suit 
therein  mentioned,  and  of  any  other  legal  proceedings,  if  any,  to 
which  the  corporation  then  were  or  had  been  or  should  be  parties. 

5.  That  if  default  should  be  made  by  the  company  in  obserring 
clause  3  or  4,  the  liquidators  of  the  corporation  should  have  a  lien 
for  the  amount  on  all  such  parts  of  the  property  sold  as  should  not 
have  been  previously  realized  by  the  company ;  but  that  the  cor- 
poration should  not  have  any  vendor's  lien  or  other  lien  than  as 
above. 

6.  That  the  liquidators  of  both  the  company  and  the  corporation 
should  apply  to  the  Judge  in  the  winding-up  for  his  sanction  to  the 
agreement,  and  that  the  agreement  should  not  be  binding  upon 
the  parties  until  such  sanction  had  been  obtained. 

This  agreement  was  adopted  on  the  day  of  its  date  by  extra- 
ordinary general  meetings  of  the  shareholders  in  the  company  and 
the  corporation  respectively.  Nearly  all  the  shareholders  in  the 
company  assented  to  it. 

Yice-Chancellor  Molina  made  an  order  in  Chambers  sanctioning 
this  agreement^  and  directing  that  those  shareholders  in  the  com- 
pany who  dissented  from  it  should  have  the  values  of  their  in- 
terests ascertained,  and  that  upon  being  paid  the  amounts  of  snch 
values  by  the  liquidator  of  the  company,  they  should  surrender 
to  him  all  their  interests  in  the  company. 

Captain  Poole  had  been  a  holder  of  twenty  £25  shares  in  the 
company,  and  his  executors,  the  present  Appellants,  were  contri- 
butories  of  the  company  in  respect  of  them.  They  bad  not 
assented  to  the  agreement,  and  moved  before  the  Yice-Chancellor 
to  discharge  the  order.  All  the  other  dissentient  shareholden, 
with  one  exception,  had  acquiesced  in  having  their  interests 
valued.  The  Yice-Chancellor  refused  the  motion  with  costs,  and 
Poole  8  executors  appealed  from  this  decision. 
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Mr.  Hiffffins,  Q.O.,  and  Mr.  Phear,  for  the  Appellants : —  L.  JJ. 

This  agreement  saddles  the  company  again  with  a  property        ,^^^ 
which  caused  the  ruin  both  of  the  company  and  the  corporation.      ^  ^ 
We  contend  that  sects.  161  and  162  of  the  Companies  Act,  1862,    lirvBBTiiEHT 
do  not  apply  to  a  case  like  this,  and  that  we  ought  not  to  be  forced     ^^    ^ 
to  take  the  price  of  our  shares  at  a  valuation.    We  shall  remain      Poolk's 

liable  to  the  debts  to  be  contracted  by  the  company :  Vininff'a        

Ccue  (1).  We  shall  also  be  liable  to  the  costs  of  realizing  this 
property,  which  will  be  costs  in  the  winding-up  of  the  company. 
The  case  of  Imperial  Bank  of  China  v.  Bank  of  Hindustan  (2)  is 
against  the  validity  of  such  an  arrangement  as  this. 

Mr.  CotUmj  Q.C.,  and  Mr.  Jackson,  Q.C.,  contra : — 
The  agreement  is  one  approved  as  beneficial  by  the  shareholders 
in  both  companies,  and  the  Court  will  not  throw  obstacles  in  the 
way :  Ex  parte  Fox  (3).  In  the  case  of  In  re  South  Barrvle  Slate 
Quarry  Company  (4)  the  Court  sanctioned  a  resumption  of  business 
by  the  company,  which  was  under  winding-up,  giving  a  dissentient 
shareholder  the  value  of  his  shares.  Yining^s  Case  only  shews  that 
the  liability  to  creditors  cannot  be  taken  away ;  here  there  are 
none.  A  transfer  of  their  shares  under  sect.  161  will  relieve  the 
Appellants  from  future  liability.  The  cases  of  In  re  Imperial 
Mercantile  Credit  Association  (5)  and  In  re  Agra  and  Masterman's 
Bank  (6)  shew  how  fer  the  Court  will  go  in  sanctioning  the  re- 
construction of  a  company,  and  that  it  will  not  allow  a  single 
shareholder  to  stop  an  arrangement  which  every  one  else  thinks 
beneficial. 

Mr.  Higgins,  in  reply. 

Sib  W.  M.  James,  L J.  :— 

I  am  of  opinion  that  the  order  of  the  Yice-Chancellor  in  this 
case  was  clearly  right. 

It  appears  that  the  company  had  originally  acquired  the  pro- 
perty in  question  as  security  for  a  loan,  and  had  been  compelled 
to  take  the  property  in  satisfaction  of  the  loan.    It  is  a  shipbuild- 

(1)  Law  Bep.  6  Gh.  96.  (4)  Law  Hep.  8  Eq.  688. 

(2)  Ibid.  6  Eq.  91.  (5)  Ibid.  12  Eq.  604. 

(3)  IWd.  6  Ch.  176.  (6)  Ibid.  509,  n. 
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L.  J  J.  ing  property  on  the  banks  of  the  river  Clyde,  near  Glasgow,  and  is 
1873  of  speculative  value.  This  property,  with  other  property,  was 
]^  transferred  by  the  company  to  a  new  body — ^the  corporation— 
Marine  which  was  formed  for  the  same  objects  as,  and,  in  fact,  for  carrying 
GoHPAKT.  on  the  business  of  the  company.  The  corporation  bound  itself,  in 
]^  parte  consideration  of  receiving  the  assets  and  business  of  the  company, 
Executors,  to  pay  all  its  debts  and  liabilities.  This  obligation  the  corporation 
has  failed  to  discharge;  it  has  been  imfortunate,  and  is  being 
wound  up,  and  its  fall  has  involved  the  fall  of  the  company,  which 
has  also  had  to  be  wound  up.  The  result  is,  that  the  companj 
has  been  obliged  to  pay  a  debt  of  more  than  £7000  which  the 
corporation  had  bound  itself  to  pay.  All  the  creditors  of  the 
company  have  been  satisfied,  and  all  its  assets  have  been  realized 
except  its  demand  against  the  corporation  in  respect  of  this  £7000 
debt.  The  corporation  has  been  wound  up  so  far  that  its  assets 
have  been  ascertained,  and  amongst  them  is  the  property  in  ques- 
tion, which  substantially  forms  the  whole  of  its  assets.  That 
property  is,  in  the  opinion  of  the  liquidators  of  the  company,  and 
in  the  opinion  of  the  great  body  of  the  shareholders  of  the  com- 
pany, a  very  valuable  property,  but  a  property  the  value  of  which 
would  probably  not  be  obtained  by  an  immediate  and  forced]  sale. 
This  property  is  the  only  thing  out  of  which  the  debt  of  the 
company  can  be  paid ;  but  there  are  other  large  claims  against 
this  very  property.  The  liquidators  and  the  great  body  of  the 
shareholders  are  of  opinion  that  the  best  thing,  and  indeed  the 
only  thing  that  they  can  do,  with  a  view  to  obtain  payment  in 
respect  of  this  demand  of  £7000,  is  to  take  the  property,  to  make 
an  arrangement  with  the  other  competing  creditors  to  pay  them 
45.  in  the  pound,  and  then  out  of  the  surplus  to  get  what  they  can 
in  repayment  of  the  £7000.  To  a  certain  extent,  no  doubt>  that 
is  a  speculation,  because  they  may  get  more.  Their  calculation 
is  that  they  will  not  only  get  more  than  the  £7000,  but  that  they 
will  get  some  further  profit  to  divide  amongst  their  shareholders. 
But  then,  of  course,  they  are  perfectly  safe  if  they  can,  after 
paying  the  4^.  in  the  pound,  get  anything  towards  the  £7000 
which  they  have  otherwise  no  means  of  getting.  Anything  they 
get  towards  payment  of  their  debt  is  so  much  for  the  benefit  of 
the  company,  and  I  cannot  have  any  reasonable  doubt  that  some- 
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thing  or  other  will  be  got  out  of  it    Whether  their  hopes  will  be        L.  j j. 
realized  as  to  getting  a  surplus,  or  eyen  getting  the  whole  of  their        1873 
debt,  is  a  mere  matter  of  speculation,  upon  which,  of  course,  I       j^^  re 
cannot  form  any  opinion.    But  the  mass  of  the  shareholders  say,  jj^^JS^ 
and  it  appears  to  me  reasonably  say,  **  We  have  a  fair  chance,    Ck>iiPAinr. 
in  this  way,  of  getting  something  towards  our  debt,  and  this  is  the     "fj^JJ^ 
only  way  in  which  we  can  possibly  get  anything."   I  am  of  opinion    Exicutobb. 
that  they  can  do  this,  just  as  they  could  have  taken  any  mort- 
gaged property,  compromising  with  the  mortgagee  as  to  the  amount 
due  from  him,  and  taking  the  equity  of  redemption  in  satisfisustion 
or  towards  satisfaction  of  their  debt    It  appears  to  me  that  it  is 
a  thing  in  the  course  of  business  which  it  is  intra  vires  the  com- 
pany to  do.    It  is  not  necessary  to  say  whether  this  could  be  done 
without  making  any  terms  with  dissentient  shareholders,  for,  by 
way  of  obviating  any  objection  that  could  be  made  by  any  share- 
holder that  the  transaction  was  a  rash  one — one  in  which  the 
trustees  for  all  the  shareholders  were  running  unnecessary  risk — 
one  into  which  it  was  not  right  for  the  majority  to  enter  as  against 
a  dissentient  shareholder — they  say  to  the  dissentient  one,  **  We 
will  pay  you  off  upon  the  exact  state  of  things  at  the  present 
moment,  and  give  you  at  once  eyery  farthing  to  which  you  can  be 
entitled  according  to  the  value  of  the  property  as  it  stands."    It 
seems  to  me  that  it  would  be  monstrous  to  allow  any  one  share- 
holder to  say,  "I  wiU  not  be  content  with  taking  the  whole  of  my 
money,  but  I  will  take  it  in  such  a  way  as  will  deprive  you  of  the 
mode  of  realizing  the  assets  according  to  your  view  of  what  is 
most  beneficial  for  yourselves."    That  offer  having  been  made  to 
him,  it  appears  to  me  he  ought  to  have  accepted  it 

The  Appellants,  however,  say, "  We  are  exposed  to  liabilities  by 
this  arrangement,  and  you  have  no  right  to  enter  into  any  arrange- 
ment which  will  expose  us  to  liability,"  and  I  am  bound  to  say  I 
was  very  much  struck  with  this  argument  during  the  'opening. 
But  now  that  the  whole  facts  are  before  us,  it  appears  to  me  that 
there  really  is  no  substance  in  that  suggestion.  The  debts  of  the 
corporation  have  been  ascertained  as  completely,  and  in  the  same 
way,  as  debts  are  ascertained  for  the  purpose  of  dividing  a  testator's 
estate  in  this  Court.  And  it  must  be  assumed  for  all  practical 
purposes  that  there  is  no  outstanding  creditor  whose  claim  can 
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L.  JJ.  be  brought  forward  at  any  future  time.    No  such  liability  as  is 

1873  suggested  is  therefore  to  be  apprehended. 

^^^  Then  it  is  said, "  You  are  incurring  fresh  liabilities  in  the  winding- 

T«^l!^'  up  of  the  company."    That  seems  at  first  sight  a  serious  obstacle. 

XNTE8TMSHT 

GoMrANT.    It  is  urged  that  if  the  winding-up  is  continued  it  is  impossible  to 
^ooLK?     ^y  ^^^*  liabilities  the  contributories  may  be  incurring.    The 

ExicuTOBs.  answer  to  that  is  this— though  it  is  not  competent  by  any  arrange- 
ments in  the  winding-up  to  affect  the  rights  of  any  creditor,  so  a^ 
to  relieve  any  shareholder  from  his  liability  towards  that  creditor, 
it  is  competent  in  the  winding-up  for  the  liquidators  to  take  a 
transfer  to  them  of  the  shares  of  the  shareholder,  which  transfer 
would,  as  fjEtr  as  regards  any  costs  of  winding-up,  entirely,  in  mj 
judgment,  relieye  the  transferring  shareholder  from  any  fntoie 
liability,  not  only  with  respect  to  the  costs  of  the  winding-up,  kt 
any  costs  of  any  liabib'ties  incurred  by  reason  of  the  transactioD 
which  is  the  subject  matter  of  the  dissent. 

Then  there  was  one  thing  which  struck  me  when  the  agreement 
was  read,  namely,  that  the  covenant  to  indemnify  the  corporation 
against  all  claims,  whether  proved  or  not,  was  vUra  vires.  This 
covenant,  however,  does  not  create  a  debt  of  the  company  for  which 
the  dissentient  shareholders  can  be  liable,  it  only  creates  a  liability 
which,  in  my  judgment,  stands  on  the  same  footing  with  any  other 
liabilities  incurred  by  the  liquidators,  in  the  further  prosecntion 
of  the  winding-up,  from  all  which  liabilities  the  dissentient  share- 
holders will  be  released  by  the  transfer  of  their  shares.  In  my 
judgment,  therefore,  the  Appellants  will  never  be  liable  for  any- 
thing in  this  respect,  and  I  consider  that  they  have  no  ground  for 
interfering  Nvith  the  completion  of  this  transaction,  which  the  large 
body  of  their  brother  shareholders  desire  to  have  completed.  That 
transaction  is,  in  my  opinion,  quite  within  the  jurisdiction  and 
powers  of  a  company  formed  for  purposes  of  the  kind,  and  the 
objection  fails  technically  and  fails  substantially.  The  appeal 
motion  must  be  refused  with  costs. 

Sm  G.  Hellish,  LJ  : —  *  ] 

I  am  of  the  same  opinion. 

Solicitors:  Messrs.  Ashurstf  Morris  &  Co.;  Messrs.  CcivMy 
Orundy^  &  Browne. 
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Ex  parte  OGLE.     Ex  parte  SMITH.  U  JJ. 

In  re  PILLING.  ^^ 


Bamiarmpiey  Crtditar^  Deed—Pemmal  LiMlihf  </  TruUesfar  Nt^igmee  amd 
OwerpaymaU  of  Dipidend^—JntereU  on  Manetf  lott  bjf  Breach  of  TruU — 
Appeal  for  CotU, 

Among  the  aaKte  of  a  3^(x  who  execated  a  crediton'  deed  noder  the 
192nd  BectioQ  of  the  Bankruptcy  Act,  1861,  wis  a  bill  of  exchange  which 
the  debtor  had  deposited  with  his  solicitor  as  a  secoiitj  for  his  professioiial 
charges.  The  biU  was  dishcnooied  at  matority,  at  which  tiine  the  solicitor  had 
leoeiyed  fiom  other  soozoes  saifident  to  pay  all  his  charges  then  dne^  The 
trustee,  howerer,  allowed  the  bQl  to  remain  in  the  solicitor's  hands^  who 
hroo^jht  an  action  on  it  against  the  sooqptor,  bat  nothing  was  lecoTered  in 
consequence  of  the  acceptor's  insolyenqr.  The  cieditors  smigjit  to  charge  the 
trustee  with  the  loss  of  the  money,  on  acooont  ^  his  allowing  the  sotidtor 
to  keep  the  bill  and  treat  it  as  his  own,  instead  of  himself  dealing  with  the 
aooeptor  and  effecting  a  oompronuse : — 

Hdd  (affirming  the  decision  of  the  Chief  JndgeX  that  there  was  no  gioimd 
for  chaiging  the  trustee  on  this  aooount. 

A  creditor  signed  the  deed  for  a  debt  due  on  bills  for  iduch  the  debtor 
was  liahle.  Before  making  fonnal  proof  of  the  debt,  the  creditcxr  reodved 
dividends  from  the  estates  of  other  persons  who  were  liable  on  some  of  the 
bills,  Imt  the  trustee  neTertheless  paid  him  dividends  on  the  full  amount  of 
the  bUls.  The  other  creditors  son^t  to  suichaige  the  trustee  with  the 
^iiridend  thus  overpaid : — 

Hdd  (aflbming  the  dedsion  of  the  Chief  JndgeX  that  omsidering  the  un- 
certainty of  the  law  at  the  time,  which  was  before  the  dedsion  of  the  case  of 
In  re  KeUou  (1),  the  trustee  ought  not  to  be  suicfaaiged  for  the  overpayment 
ef  the  dividends. 

The  trustee  allowed  wine  and  spirits  to  the  amount  of  £130  to  remain  in 
the  debtor's  poasessioo,  whidi  was  evaitoally  lost  to  the  estate : — 

IMdj  that  the  trustee  must  peraooally  make  good  the  loss,  irith  interest 
at  £5  per  cent 

Tlie  Court  will  not  allow  an  appeal  for  costs  under  the  BanJentptey  Aet^ 
186L 

IN  this  case  there  were  two  appeals  from  a  decision  of  the  Judge 
of  the  County  Court  at  Mandiester, 

The  question  in  dispute  arose  under  a  deed  of  assignment  dated 
the  2l8t  of  October,  1864,  by  which  Bavid  Pitting,  a  leather  &ctor 
at  Manchetter,  assigned  all  his  property  to  Edward  Smithy  as  a  trus- 

(1)  Uw  Bep.  4  Ch.  12d. 
YquYIEL  3P  1 


Jfay30. 


712  CHANCERY  APPEALS.  [L.K 

L.  J  J.      tee  for  his  creditors.    The  deed  was  assented  to  by  the  requisite 

1S73       majority  of  creditors,  and  was  registered  under  the  192nd  section 

jJ^Tarea     of  ^^^  Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134). 

Oglr.  ]n[y  Q^i^  Qj^^  other  creditors  charged  the  trustee  with  negligence 

8imn.      and  mismanagement  of  the  estate,  and  claimed  to  surchaige  him  in 

In  re       the  accounts  which  he  had  rendered  in  several  particulars,  and  the 

'     charges  were  referred  to  the  Begistrar  to  report  on  the  facts.  The 

effect  of  his  report,  dated  the  7th  of  May,  1872,  so  far  as  matetial 
to  the  present  appeal,  was  as  follows  :— 

Item  1.  As  to  wine  sold  to  the  debtor  or  allowed  to  remain  in 
his  hands. 

The  trustee  disooyered  on  the  19th  of  November,  1864,  that 
there  were  519  bottles  of  wine  and  84  of  brandy  in  the  debtor's 
possession  un^uMX)unted  for.  The  trustee  instructed  his  solicitor, 
Mr.  SimpBCM,  to  take  legal  steps  for  the  zecovery  of  the  property. 

On  the  8rd  of  May,  1865,  the  value  of  the  wine  and  spirits 
amounted  to  about  £130.  The  trastee  made  several  written  and 
personal  applications  to  his  solicitor  to  recover  the  property ;  bnt 
no  legal  steps  were  taken.  Most  of  tihe  stock  was  consumed  by 
the  debtor.  In  August,  1866,  he  executed  another  deed  of  com- 
position with  his  creditors  for  Si.  in  the  pound. 

Mr.  Simpson^B  managing  clerk  stated  that  the  reason  why  more 
active  measures  were  not  adopted  was  that  Mr.  Simpson  beliered 
that  the  debtor  intended  eventually  to  pay  for  the  wine,  and  that 
he  wished  to  treat  him  in  a  friendly  spirit  and  not  hostilely. 

Item  2.  Bills  of  exchange  deposited  with  Mr.  Simpsonyihe 
trustee's  solicitor. 

Shortly  before  the  execution  of  the  deed  of  assignment  the 
debtor  deposited  four  bills  of  exchange,  amounting  together  to 
£429  19a.  Id.  to  cover  charges  for  costs  already  due  or  to  be  in- 
curred in  future.  Three  of  the  bills  were  paid  at  maturity,  and 
applied  by  Mr.  Simpson  in  payment  of  his  charges,  but  the  fourth, 
for  £152,  accepted  by  one  HdUer,  was  dishonoured.  This  bill  be- 
came due  on  the  1st  of  February,  1865,  At  that  time  Mr.  Simp- 
son had  been  paid  all  that  was  then  due  to  him.  Holler  wrote  to 
the  trustee,  stating  that  he  was  in  diflSculties,  but  that  if  time  was 
allowed  him  he  would  pay  all  his  creditors  in  full,  and  on  the  8th 
of  February  he  sent  the.  trustee  £50,  promising  to  send  more  as 
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soon  as  possible.    This  sum  was  handed  by  the  trustee  to  Mr.       Ij.jJ. 
Simpson.  1878 

Soon  afterwards  Mr.  Simpson,  without  any  instructions  from  the     sxparu 
trustee,  considering,  as  was  alleged,  that  the  bill  was  his  own  pro-       ^^^^ 
perty,  commenced  an  action  [on  it  against  HaOery  but  nothing  was      siom 
recoyered  in  the  action,  EaUer  having  become  bankrupt.    Neither       ^«  ^ 

the  tmstee  nor  Mr.  Simpson  proved  in  the  bankruptcy,  and  con-       

sequently  nothing  was  recovered  on   the  bill  except  the  £50 
previously  paid. 

Item  3  related  to  transactions  in  leather,  on  which  the  appeal 
was  withdrawn. 

Item  4  related  to  interest  on  trust  funds  which  was  not  the 
subject  of  appeal 

Item  5.  As  to  dividends  overpaid  by  the  trustee  to  some  of  the 
creditors. 

Among  the  creditors  who  executed  the  deed  were  the  Jfan- 
ehester  and  Liverpool  District  Banking  Company,  who  signed  the 
deed  for  £33,904  5s.  Id.,  but  as  some  of  the  bills  which  they  held 
ran  out  and  were  received  in  full,  this  debt  was  reduced  to 
£13,604  18s.  9d*  A  part  of  this  balance  was  in  respect  of  bills 
aocepted  by  other  persons  and  ind<»*sed  by  the  debtor,  on  which 
the  bank,  in  the  interval  between  their  signing  the  deed  and 
the  month  of  October,  1867,  when  they  actually  proved  the  debt 
aad  produced  the  bills,  had  received  certain  payments  for  which 
they  did  not  give  credit.  The  trustee  paid  a  dividend  of  dd  in 
the  pound  on  the  whole  of  the  sum  of  £13,604  I80.  9d.  without 
deducting  the  amount  received  on  the  bills. 

A  similar  charge  was  made  in  respect  of  a  debt  due  to  Messrs. 
Parr,  Lyon,  db  Co.,  who  signed  for  a  debt  in  respect  of  bills  accepted 
by  the  debtor,  but  on  which  they  had  received  a  dividend  of 
14s.  Id.  in  the  pound  from  the  drawer^s  estate,  before  formally 
proving  the  debt,  which  was  done  in  September,  1867.  The 
trustee  notwithstanding  paid  the  dividend  on  the  full  amount  of 
£4781. 

The  charges  arising  out  of  the  report  were  brought  before  the 
Judge  of  the  County  Court,  and  his  Honour  made  an  order  to 
the  following  effect  on  the  items  which  formed  the  subject  of 
appeal:— 

3  P  2  1 
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L.  J  J.  Item  1 :  That  the  trustee  should  be  surcharged  with  £130  as  the 

1878       value  of  the  wine  and  spirits,  with  interest  at  £5  per  cent  from  the 
Ih^ru     3rd  of  May,  1865. 
OoLv.  j^^Q^  2 :  That  no  surcharge  should  be  made  as  to  the  bills  of 

g^^^     exchange  deposited  with  Mr.  Simpson. 
In  m  Item  5 :  That  no  surcharge  should  be  made  against  the  trustee 

*     in  respect  of  dividends  alleged  to  be  overpaid  by  him. 

Item  6 :  That  the  trustee  should  pay  his  own  costs  of  investi- 
gating all  the  items,  and  also  the  costs  of  the  creditors  of  investi- 
gating the  items  found  against  him,  and  that  the  creditois  should 
have  the  costs  of  the  items  found  in  favour  of  the  trustee  out  of 
the  estate. 

From  this  order  as  to  items  2  and  5  the  creditors  appealed:  and 
the  trustee  presented  a  cross  appeal  as  to  items  1  and  6. 

^  Mr.  JKftfe,  Q.C.,  and  Mr.  Window,  for  the  creditors : — 

First,  with  respect  to  the  bill  of  exchange  referred  to  in  item  2. 
The  trustee  committed  a  breach  of  trust  in  permitting  Simpson  to 
^appropriate  the  bill.  It  was  only  deposited  as  security,  and  as 
.soon  as  Simpson  had  received  sufficient  to  cover  his  bills  of  costs 
the  trustee  ought  to  have  claimed  the  bill,  and  made  the  best 
terms  he  could  with  the  acceptor.  He  might  have  effected  a  com- 
promise and  recovered  some  of  the  money.  He  ought,  therefore, 
to  be  made  responsible  for  the  loss:  Buttock  v.  WheaJdeji  Q)\ 
Styles  V.  Quy  (2). 

Mr.  Be  Oex,  Q.C.,  and  Mr.  Baglet/y  for  the  trustee,  were  not 
called  on. 

Sir  W.  M.  James,  L  J. : — 

This  appeal  seems  to  me  perfectly  unfounded.  Either  Simpson^ 
by  dealing  with  the  bill,  made  it  his  own  bill,  and  made  himself 
liable  to  the  estate  or  to  the  trustee,  or  he  did  not.  If  he  did,  the 
estate  has  obtained  a  great  benefit,  for  it  will  make  him  aoooont 
for  it  when  his  own  bill  of  charges  comes  to  be  settled.  If  he  did 
not,  there  was  no  negligence  on  the  part  of  the  trustee,  because  an 
action  was  brought  and  resulted  in  nothing.  It  is  impossible  to 
(1)  1  Coll.  130.  (2)  1  Mac  &  G.  422. 
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saj  that  the  trustee  was  liable  on  the  ground  that  he  did  not  accept  L.JJ. 
tarns  of  oompromise.  I  ncTer  heard  of  a  person  being  made  liable       1873 

on  that  gioond.    As  to  the  £50,  of  cooise  Simpwn  will  have  to  ^^^ 

gire  credit  for  that  when  his  account  is  settled.  ^^^^ 

ExpturiB 
Smril 

Sib  G.  Mellish,  "LJ^  concurred.  j.  „ 


PnuM. 


Mr.  LiiUe,  Q.C,  and  3Ir.  Window:— 

Next,  as  to  the  oyerpayment  of  dividends  in  item  5.  Although 
there  was  at  one  time  some  donbt  upon  the  questionyit  is  now  quite 
dear  that  the  time  for  ascertaining  the  amount  of  the  debt  on 
which  proof  can  be  made  under  a  creditors'  deed  is  not  the  time  of 
lagning  the  deed,  but  of  making  the  formal  claim,  when  the  bills 
are  produced:  In  re  KelMon  (1);  In  re  Daunt  (2).  It  is  true  that 
neither  of  these  cases  was  decided  when  the  dividends  were  paid, 
but  it  was  well  known  that  the  question  was  doubtful,  and  the 
trustee  ought  to  have  consulted  the  Court  before  he  paid  the 
dividends.  His  ignorance  of  the  law  will  not  excuse  him  from 
Uabilitj:  BauUon  v.  Beard  (3);  Lewin  on  Trusts  (4)  ;  Sheridan 
V,  Joyce  (5). 

Mr.  De  Oex,  Q.C.,  and  3[r.  Bagleyy  for  the  trustee,  were  not 
called  on. 

Sib  W.  M.  Jaxes,  LJ.:— 

I  am  prepared,  without  hesitation,  to  concur  in  the  judgment 
pronounced  by  the  Judge  of  the  County  Court  Having  regard  to 
the  position  and  duties  of  the  trustee,  and  to  the  position,  rights, 
and  remedies  of  the  creditois,  I  agree  with  him  that  it  would  be 
impossible,  without  hardship  and  injustice  such  as  no  Court  iB  bound 
to  inflict,  to  make  a  trustee  personally  answerable  for  money  which 
has  been  lona  fde  paid  by  him  under  a  misapprehension  of  the 
state  of  the  law,  which  misapprehension  was  really  occasioned  by 
the  language  of  the  L^islature.  We  have  been  referred  to  cases  in 
which  the  Court  of  Chancery  has  felt  itself  bound  to  make  trustees 
and  executors  liable  for  money  which  they  have  honestly  paid. 

(1)  Law  Bep.  4  Ch.  125.  (3)  3  D.  M.  &  G.  606. 

(2)  Ibid.  6  Gh.  455.  (4)  5th  Ed.  p.  28L 

(5)  7  Ir.  Eq.  Bep.  115. 
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L.  JJ.  It  may  haye  been  necessary  to  make  them  liable  on  gronnds  of 
1873        public  policy,  but  I  am  not  disposed  to  extend  those  decisions. 

J'^  Here  the  trustee  was  not  a  mere  trustee;  under  the  Act  of 

Ogle.       FarUament  he  performed  qwm  judicial  duties.   K  he  made  a  mis- 

^paru  take,  he  must  be  treated  as  an  arbiter  or  a  judge,  supposing  that 
2,1  ^       he  acted  to  the  best  of  his  power.    It  is  said  that  he  has  made  a 

PiLLiifo.  mistake  by  listening  to  false  evidence,  or  neglecting  to  take  advice. 
But  he  appears  to  have  acted  on  the  belief  that  the  proo&  should 
be  considered  as  made  at  the  date  of  the  deed.  No  doubt  sabse- 
quent  decisions  have  shewn  that  this  was  not  so.  But  it  would  be 
hard  to  make  the  trustee  personally  responsible  for  having  acted 
on  what  was  then  the  common  opinion  as  to  the  effect  of  the  law. 
There  was  no  reason  of  public  policy  to  induce  the  Court  to  act 
thus  harshly ;  for  if  any  creditor  found  that  another  creditor  had 
been  overpaid,  he  could  summon  him  to  the  Court  of  Bankmptcy 
and  obtain  an  order  that  he  should  refond  what  he  had  wrongfully 
received,  without  making  the  trustee  liable  for  not  having  burdened 
the  estate  with  the  costs  of  legal  proceedings  in  every  case  in  which 
there  was  the  least  doubt  as  to  the  amount  of  a  creditor's  claim. 
I  think  that  the  order  of  the  County  Court  Judge  was  quite  right, 
and  the  appeal  must  be  dismissed  with  costs. 

Sir  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Bagley^  then  opened  the  cross 
appeal : — 

As  to  item  1 :  The  trustee  was  not  to  blame  in  permitting  the 
wine  to  remain  in  the  debtor's  possession.  He  did  all  that  he  oonld 
by  placing  the  matter  in  the  solicitor's  hands.  It  is  very  doubtfiil 
whether  the  Court,  under  the  Act  of  1861,  had  power  to  order  a 
debtor  to  give  up  property  which  he  kept  possession  o£  At  all 
events  there  is  no  authority  for  charging  the  trustee  with  interest 
on  the  value  of  the  wine.  A  trustee  is  never  charged  with  interest 
unless  he  has  himself  possessed  and  used  the  property :  TM$  v. 
Carpenter  (1).  In  Qrove  v.  Price  (2)  no  interest  appears  to  have  been 

(1)  1  Madd.  290.  (2)  26  Beav.  103. 
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charged,  although  the  money  was  clearly  lost  by  the  trostee's       L.JJ. 
negligence.  1873 


Sib  W.  M.  James,  L  J :—  ^"*- 

ExparU 

It  appears  to  me  that  this  was  not  merely  a  debt,  but  a  deliberate      Smith. 
breach  of  trust    No  proceedings  were  taken  against  the  debtor     p^'Jj^o. 
because  he  was  a  friend  of  the  solicitor.    The  County  Court  Judge        — 
was,  in  my  opinion,  right  in  charging  the  trustee,  not  only  with 
the  Yalue  of  the  wine  but  with  interest^  on  the  ground  that  it  was 
a  Sreach  of  trust. 

Sib  G.  Mellish,  L.J,,  concurred. 

As  to  item  6,  relating  to  the  costs  of  the  investigation, 

Mr.  De  Oex  contended  that  although  this  was,  in  form,  a  cross 
appeal,  the  proceedings  being  under  the  Bankruptcy  Act,  1861,  it  was 
doubtful  whether  a  cross  appeal  was  really  necessary.  At  all  events 
the  strict  rule  had  never  been  laid  down  in  bankruptcy,  that  a 
party  could  not  appeal  on  account  of  costs.  The  whole  matter  was 
open  to  the  Court  to  do  justice  between  the  parties. 

Sib  W.  M.  James,  L.J.  :— 

It  would  be  too  dangerous  a  precedent  to  allow  a  party  who 
has  no  other  ground  of  appeal  to  maintain  an  appeal  for  costs. 

Solicitor  for  the  Creditors :  Mr.  Storer,  Manchester. 
Solicitors  for  the  Trustee :  Messrs.  Home  &  Eunter,  agents  for 
Messrs.  Slain  &  Charlton,  Manchester. 
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L.JJ.  ^aj^rfe  BISHOP.    In  r«  TONNIES. 

1873 

v^yw  Bankruptcf^ — Covenant  to  setUe  Money — Avoidance  of  Marriage  SetUemead — 

June  6.  Bight  of  Trustees  to  prove^Bankruptcy  Act,  1869,  s.  91. 

A  trader  by  his  marriage  settlement  oovenanted  that  he  would  pay 
£6000  to  the  trustees  on  or  before  a  given  day,  to  be  held  by  them  od 
the  trusts  of  the  settlement  Before  the  money  was  payable  he  filed  a  peti- 
tion  for  liquidation  by  arrangement : — 

Held  (affirming  the  decision  of  Bacon,  C.J.)>  ^^^^  ^  covenant  for  payment 
of  a  sum  of  money  not  speciBcaUy  earmarked  was  not  within  the  9l£t 
section  of  the  Bankruptcy  Act,  1869,  as  a  covenant  for  the  future  iettle>- 
ment  of  money  or  property  in  which  the  trader  had  no  interest  at  the  date 
of  his  marriage,  and  that  the  trustees  were  entitled  to  prove  against  his 
estate  for  the  £6000,  less  the  value  of  the  settlor's  life  interest,  which  they 
were  entitled  to  retain. 

JLHIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy. 

The  questions  at  issue  arose  on  a  special  case  stated  for  the 
opinion  of  the  Court. 

By  an  indenture  of  settlement,  dated  the  2nd  of  March,  1872, 
and  made  in  contemplation  of  the  marriage  between  Hr.  T(hmiei, 
a  seed  merchant,  and  Miss  Olffuin,  Tanniea  covenanted  with 
/•  Olguin  and  Pfeiffer  that  if  the  marriage  should  take  place  he 
would  pay  to  them,  or  the  surviyor  of  them,  or  his  execatos 
or  administratorsi  the  sum  of  £5000  on  or  before  the  30th  of 
March,  1872,  and  the  further  sum  of  £7000  on  or  before  the 
31st  of  December,  1872.  And  it  was  thereby  declared  that  the 
trustees  should  stand  possessed  of  these  sums  when  they  should 
be  respectively  received  upon  trust  for  investment  as  therem 
mentioned,  and  upon  further  trust  to  pay  the  annual  income  to 
Tdrmies  during  his  life,  and  after  his  death  to  his  wife  for  her  hfe 
for  her  separate  use,  without  power  of  anticipation ;  and  after  the 
death  of  the  survivor  of  them,  upon  certain  trusts  for  the  issue  of 
the  ma^iage ;  and  if  there  should  be  no  issue  who  should  attain  a 
vested  interest,  upon  trust  for  Tonnies  absolutely.  On  the  2nd  and 
5th  of  March,  1872,  Tonnies  transferred  to  the  trustees  some  rail- 
way shares  of  the  value  of  £5127,  and  on  the  6th  of  Mardi  he 
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paid  to  them  a  sum  of  £373,  thus  makiiig  up  £5500 ;  and  on  the  L.  Jj. 
13th  of  March  he  paid  them  a  farther  snm  of  £500,  making  isTS 
£6000  altogether. 

In  June,  1872,  Tannies  became  embarrassed  in  his  affairs  and 
stopped  payment ;  and  on  the  5th  of  Joly,  1872,  a  meeting  of  his     xdanL 

creditors  was  held,  ^t  which  it  was  resolyed  that  his  affairs  should        

be  liquidated  by  arrangement,  and  Henry  Bishop  was  appointed 
trustee.  No  further  payment  had  been  made  by  Idnnies  in  pur- 
soance  of  his  covenant  in  the  settlement*  From  his  books  it 
appeared  that  on  the  day  of  his  marriage  he  had  a  surplus  of 
assets  oyer  liabilities  in  his  business  of  about  £16,000,  besides  the 
£5500  paid  as  before  stated  to  the  trustees  of  tbe  settlement.  This 
surplus,  howeyer,  partly  consisted  of  debts  due  to  Tonnies,  which 
were  then  belieyed  to  be  good,  but  which,  to  the  extent  of  about 
£9500,  afterwards  turned  out  to  be  bad.  Besides  the  £5500,  and 
the  money  employed  in  his  business,  and  the  stock-in-trade,  book 
debts,  and  effects  belonging  to  it»  he  was  not  possessed  of  any 
money  or  property  wherein  he  had  at  the  date  of  the  marriage 
any  estate  or  interest,  whether  yested  or  contingent^  in  possession 
or  remainder. 

The  questions  stated  for  the  decision  of  the  Court  were — 

1.  Whether  the  settlement  was  yalid  as  regarded  the  £6000 
remaining  unpaid  at  the  commencement  of  the  liquidation,  or 
whether  it  was  yoid  as  against  the  trustee  under  the  liquidation  as 
r^;arded  that  snm? 

2.  Whether,  if  the  settlement  was  not  yoid,  the  trustees  had  the 
right  to  retain  the  annual  income  to  accrue  due  during  the  life  of 
Tcnnies  on  the  trust  funds,  and  to  apply  the  same  towards  satis- 
iaction  of  the  unpaid  £6000? 

3.  Whether,  if  the  trustees  had  such  right  of  retainer,  the  yalue 
of  the  life  interest  of  Tannies  ought  to  be  deducted  from  the 
£6000,  and  the  trustees  admitted  as  creditors  against  his  estate  for 
the  balance  only  ? 

The  Chief  Judge  held  that  the  settlement  was  yalid  as  to 
the  £6000  remaining  unpaid,  and  that  the  trustees  were  entitled 
to  proye  for  that  sum.  He  also  held  that  the  trustees  were 
entitled  to  retain  the  income  during  the  settlor's  life  in  part 
Batisiaction  of  the  unpaid  £6000,  and  to  proye  in  the  liquidation 
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for  the  difference  between  the  £6000  and  the  value  of  this  right 
of  retainer. 

From  this  decision,  so  far  as  it  related  to  the  right  of  proof  for 
the  sum  of  £6000,  the  trustee  under  the  liquidation  appealed. 

Mr.  Be  Oex,  Q.C.,  and  Mr.  Linklaier,  for  the  Appellant  :— 
The  question  turns  upon  the  construction  of  the  91st  section  of 
the  Banhrupbyy  Act,  1869  (1).  This  is  a  coyenant  to  settle  mosey 
in  which  Tmnies  had  not,  at  the  time,  any  estate  or  interest  To 
prevent  the  application  of  .the  9l8t  section,  the  covenant  must  be 
to  settle  a  specific  fund,  not  money,  which  the  settlor  might  or 
might  not  have  when  the  time  came  for  performance  of  the  core- 
nant.  The  section  was  aimed  against  such  cases  as  Ex  park 
McBumies  Trustees  (2),  and  the  intention  was  that  a  trader 
should  not  be  able  by  a  marriage  settlement  to  withdraw  from 
his  creditors,  in  the  event  of  his  bankruptcy,  property  which  he 
might  acquire  after  the  marriage,  though  he  might  so  deal  with 
property  in  which  at  the  date  of  his  marriage  he  had  an  act^ 
interest,  however  remote. 

Mr.  Fischer,  Q.C.,  and  Mr.  Window,  for  the  trustees  of  the 
settlement,  were  not  called  on. 


Sir  W.  M.  James,  L.  J. : — 

The  Chief  Judge  has  been  of  opinion,  and  I  cannot  entertain  a 
doubt  that  he  was  correct  in  his  conclusion,  that  this  core- 
nant  is  not  within  the  words  of  the  9l8t  section,  or  the  intention 
of  the  Legislature  in  framing  it.  I  am  of  opinion  that  if  the 
Legislature  had  intended  that  it  should  apply  to  a  conunon 
covenant  to  pay  a  sum  of  money  to  trustees  of  a  marriage  settle- 


(1)  32  &  33  Vict  c.  71,  b.  91,  pro- 
vides (inter  alia),  that  "  Any  covemmt 
or  contract  made  by  a  trader  in  con- 
sideration of  marriage  for  the  future 
settlement  upon  or  for  his  wife  or  chil- 
dren of  any  money  or  property  wherein 
he  had  not  at  the  date  of  his  mar- 
riage any  estate  or  interest,  whether 
vested  or  contingent,  in  possession  or 


remaind^,  and  not  being  money  or 
property  of  or  in  right  of  his  wife, 
shall,  upon  his  becoming  bankrupt  be- 
fore such  property  or  money  has  been 
actually  transferred  or  paid  pmsotnt 
to  such  contract  or  covenant,  be  Toid 
against  his  trustee  appointed  under  this 
Act." 
(2)  1  D.  M.  &  G,  44L 
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ment,  they  would  have  said  so.    But  these  words  are,  *'  a  coyenant       L.  JJ. 
or  contract  for  the  future  settlement  of  any  money  or  property       1873 

wherein  he  had  not  at  the  date  of  his  marriage  any  estate  or  in-  jj^^^ 

terest^  whether  vested  or  contingent,  in  possession  or  remainder."  Bishop. 

The  plain  intention  was  to  prevent  settlements  of  property  expected  TdKNns. 
to  accme  at  a  future  time,  in  which  the  settlor  had  no  present       "~* 
interest     The  appeal  must  be  dismissed  with  costs. 

Sib  G.  HsLiiiSH,  L.J. : — 

I  am  of  the  same  opinion.  The  object  of  the  Legislature  was 
to  provide  that  specific  money  or  property  which  but  for  the 
section  would  have  gone  to  the  trustees  exclusively,  should  be 
divided  equally  among  the  creditors.  A  covenant  to  settle  such 
money  or  property  would  in  equity  have  bound  it  when  it  came 
into  actual  possession,  and  the  intention  was  that  if  the  covenantor 
had  no  interest  at  the  time  it  should  go  to  the  creditors  and  not  to 
the  trustees  of  the  settlement  If  this  had  been  a  covenant  that 
in  case  any  property  was  left  to  the  covenantor  by  his  father  or 
any  other  person,  he  would  settle  it,  and  the  covenantor  had  no 
interest  in  it  at  the  time,  the  covenant  would  be  void  against 
the  trustee  in  bankruptcy,  and  any  property  which  might  be  real- 
ized would  be  divisible  among  the  creditors.  The  word  "  money,'* 
in  my  opinion,  refers  to  something  of  the  same  nature  as  **  pro- 
perty," namely,  something  specific,  and  does  not  apply  to  that 
which  is  a  mere  debt  due  from  the  settlor. 

Solicitors  for  the  Appellant :  Messrs.  LirMaier^  Haeikwoody  dt  Co. 
Solicitors  for  the  Trustees  of  the  Settlement:   Messrs.  ThoB^ 
WhUedSons. 
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»^vw         LiqutdatioJi  by  Arrangement — Signing  Special  Resoluiion  prior  to  its  JUwg  or 

June  20.  registration— Bankruptcy  Act,  1869,   ».   Vlb-^Bankruptcy  Bule$,  1870, 

rr,  276,  284,  295. 

The  words  "  prior  to  the  filing  or  registration  of  the  resolation,"  in  the 
275th  rule  of  the  Bankruptcy  Bules,  1870,  mean  "  prior  to  the  recolutioQ 
being  either  filed  or  registerecL"  Therefore,  where  a  special  resolntion  tL>r 
liquidation  has  been  filed  by  the  person  entrusted  with  it,  it  is  too  late  for  % 
creditor  to  sign  it 

The  decision  of  Bacon,  G.J.,  reversed. 

XHIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy,  allowing  a  creditor  of  Sarah  BuUin^  a  liquidatbg 
debtor,  to  sign  the  resolution  for  liquidation  after  it  had  been 
brought  into  the  Registrar's  office  for  registration,  and  allowing 
the  registration  of  the  resolution. 

Sarah  Builinf  who  carried  on  business  as  a  chemist,  filed  a  peti- 
tion for  liquidation  in  the  London  Court  of  Bankruptcy  on  the  8tb 
of  January,  1873.  The  first  meeting  of  the  creditors  was  held  on 
the  24th  of  January.  Fifteen  creditors  were  present  at  the 
meeting.  Their  debts,  for  which  they  tendered  proofs,  amounted 
to  £634  10s.  8d.  The  prmcipal  creditor  was  a  Mr.  Wihcm,  whoee 
debt  amounted  to  £225.  He  and  another  creditor  named  DavU 
voted  against  the  resolution  for  liquidation  by  arrangement ;  nine 
creditors  signed  the  resolution;  the  others  did  not  vote  at  alL 
The  resolution  as  thus  signed  did  not  shew  the  necessary  statotorr 
majority  of  three-fourths  in  value.  But  the  proofs  by  WiUon  and 
Davie  were  objected  to  at  the  meeting,  and  if  they  were  rejected 
the  majority  would  have  been  sufficient. 

On  the  27th  of  January  the  resolution  was  taken  to  the  Bepsr 
trar's  office  and  left  there  for  registration.  Meanwhile  the  credi- 
tors Wilson  and  Davis  had  changed  their  minds  and  desired  to 
sign  the  resolution,  and  on  the  same  day  Davis  called  at  the  office 
of  the  debtor's  solicitors,  and  on  behalf  of  himself  and  Wilson  stated 
that  they  wished  to  sign  the  resolution.  He  was  informed  that  a 
clerk  had  been  sent  with  it  to  the  Registrar's  office,  and  was 
advised  to  go  there.    He  and  Wilson  accordingly  went  there  at 
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oDoe.    When  they  arriTed  there  they  found  that  the  resolntion       L.  JJ. 
bad  been  handed  to  the  Registrar's  clerk,  aud  they  applied  to  him       1873 
to  be  allowed  to  sign  it,  but  they  were  told  that  they  were  too     Btp^u 
]ate.    On  the  30th  of  January  Messrs.  Thome,  who  were  creditors     ^'^'"^^"^ 
for  £163  17 JL,  and  had  assented  to  the  resolation  and  had  signed     Bct^ 
it,  filed  a  petition  in  bankruptcy  against  the  debtor.    This  petition 
allied  as  an  act  of  bankruptcy  the  filing  of  the  liquidation  peti- 
tk»,  and  it  stated  that  no  resolution  had  been  passed  by  the 
proper  statatory  majority  of  the  creditors.    The  18th  of  February 
was  fixed  for  the  E^iistrar  to  dispose  of  the  objections  to  the 
proofi^  and  the  hearing  of  the  bankruptcy  petition  was  adjourned 
tin  after  the  objections  should  have  been  disposed  of.    An  appli- 
cation was  then  made  on  behalf  of  Wilson,  the  objection  to  his 
prorf  haying  been  withdrawn,  that  he  might  be  allowed  to  sign 
the  resolution.    The  Begistrar  gave  him  leave  to  do  so,  and  he 
signed  it  the  next  day  as  an  assenting  creditor,  and  it  was  then 
registered. 

The  Ctdei  Judge  aflBrmed  the  order  of  the  Begistrar,  and  the 
petitioning  creditors  now  appealed  from  that  decision  (1). 

(1)  187a.  April  28.  Bopplied,  WOwm's  proof  not  being  ad- 

Sn  Jaiob  Bacos,  C jr.  :^  mittcd  by  the  trustee;     There  ^ras 


It  is  of  Teiy  great  importanoe  that  nothing  to  prevent  the  Registnr  fn>m 
the  Rnki  ahonld  be  ohserred  with  strict-  proceeding  to  register  the  resolntion  at 
Deas,  but  it  most  be  soch  strictness  as  is  onoe.  Then,  on  the  Tery  day  on  which 
oonsistant  widi  juatioe.  [His  Honour  the  resolution  was  taken  to  the  Regis- 
then  stated  bow  the  Totes  were  given  at  trar*8  ofiSce,  an  application  was  made 
tbe  meeting  of  the  creditors*  and  con-  with  the  hottest  possible  haste  by  a 
tinned : — ^  At  the  meeting  an  objec-  creditor  who  had  been  present  at  the 
tion  WIS  taken  to  the  proof  ofone  of  the  meeting,  to  be  allowed  to  sign  the 
qediiore  jpclttded  in  tbe  debtor*s  list,  resolntion.  It  would  be  hard  to  say 
In  that  state  of  things  the  resolutions  that  he  could  not  then  do  so.  The 
▼ere  bron^t  into  the  Registnr*s  oflSoe,  file,  no  doubt,  begins  when  the  papers 
sod  sfl  that  the  Registrsr  had  then  to  are  handed  to  the  Registrar.  ButRule 
do  was  to  look  at  the  suflSciency  of  the  275  says  that  the  creditois  who  have 
tigDatoreB,  and  of  the  proofe  of  the  been  present  at  the  meeting  may  sign 
creditoa  who  had  signed.  Wihcn  had  before  **  the  filing  or  r^;i8tration  of  the 
given  no  notice  that  he  intended  to  resolntion.*  I  cannot  help  thinking 
c^utain  hii  proof.  Ko  creditor  had  that  W3mm  came  in  good  time.  On 
given  any  notice  to  the  Registrar,  under  the  27th  of  January  he  expressed  his 
Piole  295,  of  his  desire  to  be  heard  on  desire  to  sign  the  resolution.  I  think 
the  matter.  Thns  the  requisite  majority  it  was  the  intention  of  the  Legislature 
in  £iiToiir  of  the  resolntion  was  plainly  that  the  creditors  who  were  present  at 
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Mr.  French,  for  the  Appellants : — 

The  expression  **  filing  "  is  not  used  in  the  Bankrupf^ry  Ad, 
1869,  with  regard  to  the  resolution  under  a  liquidation  petition ; 
the  125th  section  speaks  of  presentation  to  the  Begistrar  for 
registration.  The  275th  rule  of  the  Bankruptcy  Rules,  1870,  says, 
"  The  signatures  of  the  creditors  may  be  subscribed  subsequentlj 
to  the  meeting,  but  prior  to  the  filing  or  registration  of  the 
resolution."  This  must  mean  that  the  signatures  cannot  be  affixed 
after  the  resolution  has  been  presented  to  the  Begistrar  for  regis- 
tration. The]  Begistrar  has  no  means  of  identifying  the  creditois 
who  have  been  present  at  the  meeting.  If  an  indefinite  time  is 
allowed  for  the  creditors  to  sign,  a  dissentient  creditor  can  take  do 
steps  to  protect  himself,  and  a  great  opportunity  for  fraud  will  be 
offered.  The  duty  of  the  Begistrar  is  merely  ministerial,  and  be 
has  only  to  see  that  the  papers  brought  in  are  in  proper  form  to 
place  them  on  the  record.  When  that  is  done  they  ought  not  to 
be  tampered  with :  Ex  parte  Orde  (1) ;  Ex  parte  Levy  (2) ;  Ex 
parte  Davis  (3). 

Mr.  Window,  for  the  debtor : — 

The'^  resolution  ought  not  to  have  been  taken  to  the  office  till 
the  evening  of  the  27th  of  January ;  for  under*  the  284th  rule  the 
creditors  were  entitled  to  three  days  on  which  to  sign  them.  So 
that  it  was  by  a  mere  accident  that  WUson  and  Davis  did  not  sign 
before  they  were  taken  to  the  Begistrar.    But  the  admission  of 


the  meeting  ahonld  be  allowed  to 
change  their  minds  if  they  have  not 
signed  the  resolution;  they  may  have 
voted  in  the  negative,  or  may  have 
abstained  from  voting,  by  reason  of 
imperfect  information.  Full  time  is 
given  to  them  to  sign  until  *'  filing  or 
registration."  If  so,  Wilson  was  in 
time  on  the  27th  of  January.  If,  how« 
ever,  the  objection  to  the  proof  ought 
to  have  prevailed,  and  the  Registrar 
had  treated  the  matter  as  it  then  stood, 
he  was  right  not  only  in  filing  but  in 
registering  the  resolution.    If  WikorCs 


proof  was  rejected  for  all  poipoGe. 
then  there  was  the  statutory  majontj 
in  favour  of  the  resolution ;  if  it  ns 
not  rejected,  then  his  vote  give  tie 
statutory  majority.  In  either  cue  the 
resolutions  ought  to  have  been  ngis- 
tered.  JSe  Wefmer  (20  W.  B.  l^) 
shews  that  the  Court  will  take  care  k 
enforcing  the  letter  of  the  law  that  its 
spirit  is  not  evaded.  This  appeal  most 
be  dismissed,  but  without  costs. 

(1)  Law  Rep.  6  Ch.  881. 

(2)  Ibid.  11  £q.  619. 

(3)  Ibid.  7  Ch.  526. 
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the  signature  was  quite  regular.    The  terms  '' filing"  and  "r^is-  l^  Jj. 

tration  "  were  used  in  the  275th  role  as  equivalent  terms :  for  the  1873 

filing  is  not  completed  tiU  the  registration.    The  word  "  filing  "  Ez  parte 

was  probably  inserted  in  order  to  shew  that  the  signatures  might  be  ^o""*'*- 

added  wbile  the  document  remained  with  the  person  who  had  Bctuh. 
charge  of  it,  as  well  as  at  the  Begistrar  s  office.    Ex  parte  Pocley  (1) 
and  Be  Wehner  (2)  are  in  our  favour. 

Sir  W.  M.  James,  LJ.  :  — 

-  I  am  ct  opinion  that  the  order  of  the  Chief  Judge  in  this  case 
cannot  properly  be  sustained.  The  question  really  depends  upon 
the  meaning  of  a  very  few  words  in  the  275th  rule.  The  gram- 
matical meaning  of  those  words  is  not  open  to  very  serious  doubt, 
nor  does  there  seem  to  me  any  reason  for  attempting  to  alter  or 
qualify  the  grammatical  meaning,  in  furtherance  of  the  general 
scope  and  object  of  the  rule.  The  rule  provides  that  the  creditors 
assemUed  at  a  meeting  must  give  their  assent  to  the  resolution  by 
signing  it;  and  then  it  provides  that  the  creditors  who  have 
attended  the  meeting  may  have  the  opportonity  of  signing  the 
resolution  '' subsequently  to  the  meeting;  but  prior  to  the  filing  or 
registration  of  the  resolution."  That  refers  to  a  certain  limited 
time.  What  is  that  time  ?  In  my  opinion  it  must  be  before  the 
Tesolution  is  either  filed  or  registered.  When  it  is  either  filed  or 
registered  the  matter  is  at  an  end.  It  would  open  the  door  to 
great  fraud  and  serious  inconvenience  if  after  the  resolution  had 
been  taken  to  the  office  any  person  might  go  in  and  ask  to  be 
allowed  to  sign  Ids  name  to  it.  When  it  has  been  filed,  in  my 
opinion  it  ought  not  to  be  tampered  with.  It  is  not  open  to  the 
Begistrar  to  alter  a  document  which  is  filed  and  has  become  a 
record  of  the  Gomt.  A  creditor  might  look  at  the  signatures,  and 
might  go  away  satisfied  that  there  was  not  a  statutory  majority; 
and  if  afterwards  another  person,  whose  proof  had  been  objected  to 
at  the  meetings  could  go  in  and  sign  without  the  other  creditors 
having  an  opportunity  of  insisting  on  the  objection,  the  creditor 
would  be  misled  and  deceived.  The  result  is  that  the  Begistrar 
vas  wrong  in  allowing  this  to  be  done,  and  the  order  of  the  Chief 
Judge  must  be  reversed. 

(1)  Law  Bep.  6  CL  722.  (2)  20  W.  B.  199. 
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L.  JJ.      Sib  G.  Mellish,  L  J. : — 

^^  I  am  of  the  same  opinion.    It  appears  clear  to  me  that  ^filing" 


jEu  paru     and  "  registration  "  in  the  275th  rule  do  not  mean  the  same  thing. 
Jo  re       ^^^  ^^  question  is,  what  is  the  meaning  of  ^filing  "  the  reeolu* 

Bima.     tion  ?    I  think  that  is  made  clear  by  the  284th  and  295th  rales. 
The  284th  rule  says  that  the  person  to  whom  the  registration  of 
the  resolution  is  entrusted,  shall  file  it  in  Court  within  three  days 
after  he  has  received  the  same.    It  is  clear  that  something  is  to 
be  done  immediately  on  the  presentation  of  the  document  to  the 
Registrar ;  for  the  295th  rule  says,  ^  Upon  presentation  of  a  specifti 
or  extraordinary  resolution  for  registration,  the  Begistrar  shall 
examine  the  same,  and  may  hear  any  creditor  who  shall  have 
given  him  notice  of  his  desire  to  be  heard  thereon.   The  Begisliar 
being  satisfied  that  the  requirements  of  the  statute  and  of  these 
rules  have  been  complied  with,  shall  register  the  same,  making  a 
memorandum  thereon  ...  as  follows,"  &c.  And  then  if  he  roisters 
or  refuses  to  register  the  resolution  an  appeal  may  be  brought  from 
his  decision.    One  reason  why  the  275th  rule  must  be  so  inter- 
preted that  no  signature  can  be  admitted  after  the  resolution  has 
been  filed  is,  that  upon  the  contrary  interpretation  it  would  be 
open  to  a  creditor  to  come  in  and  sign  it,  even  after  the  Begistnr 
had  refused  to  register  it,  and  an  appeal  had  been  brought  against 
his  decision.      Having  therefore    ascertained   the    meaning  of 
'^filing,"  I  am  of  opinion  that  the  dear  meaning  of  the  275th 
rule  is,  that  the  resolution  can  only  be  signed  before  it  is  either 
filed  or  registered.    It  is  true  that  it  is  difficult  to  say  why  both 
words  were  used,  for  one  of  them  appears  to  be  superfluous.  Perhaps 
it  was  thought,  when  the  rules  were  drawn  up,  that  cases  might 
arise  in  which  a  resolution  might  be  registered  before  it  was  filed. 
It  is,  however,  sufficient  to  say  that  this  is  the  plain  meaning  of  the 
words,  and  that  there  is  no  reason  for  departing  from  it    I  am 
also  influenced  by  the  consideration  that  it  is  not  at  all  desirable 
to  allow  any  alterations  to  be  made  in  the  document  in  the  interval 
between  filing  and  registration  at  a  time  when  perhaps  litigation 
may  be  going  on  respecting  it 

Mr.  French  asked  for  the  costs  of  the  hearing  before  the  Chief 
Judge. 
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The  liOBDfi  Justices  thought  that  the  Appellants  were  entitled 
to  be  paid  the  costs  of  the  application  to  the  Chief  Judge  out  of 
the  estate. 

Solicitois  for  the  Appellants :  Messrs.  Barnard  A  Co. 
Solicitors  for  the  Bespondents :  Messrs.  Blackford  it  Biekes. 
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Ex  parte  COBB.    In  re  SEDLET. 

AmJkn^lcy — BekhOion  far  Oompontum^Voieg  of  Cr9diior§  Bona  Jide9~~ 
Dewiee  to  ften^  Dddor^  Bankrupted  Ad,  1869,  $.  UB^Fmh  FirU 
Meeting, 

A  creditor  who  Toies  for  a  oompomtion  with  a  dehtor  ii  hound  to  vote 
hmd  fidm  for  the  hoiefit  of  the  crediton,  and  not  fcnr  the  henefit  of  the 
debtor. 

IL^  a  cnditoTy  voted  at  a  fint  meeting  of  creditors  for  a  resolntion  for 
liquidation  hy  anangement  A  requisite  majority  not  having  heen  oh- 
tained,  the  reeolntion  was  not  reglstoed ;  hut  the  Registrar,  on  the  applica- 
tion of  the  debtor,  directed  a  fresh  fint  meeting  to  be  called. 

Before  that  meeting  was  held  Jf.  sold  his  debt  to  T.  for  10s.  in  the  poond. 
At  the  meeting  Jf.,  by  T.'s  direction,  voted  for  a  oompontion  of  2s.  Sd.  in 
the  pound,  and  by  his  vote  the  resolntion  was  carried : — 

EM^  that,  inasmuch  as  it  appeared  clear  that  the  vote  in  respect  of  T^% 
debt  was  given  for  the  benefit  of  the  debtor,  and  not  of  the  creditors,  the 
vote  ought  to  be  rejected,  and  the  resolution  was  accordingly  set  aside. 

SembUy  the  Begistrar  had  no  power  to  direct  a  firesh  fij^st  meeting  to  be 
called. 

XHIS  was  an  appeal  from  a  decision  of  the  Begistrar,  sitting  as 
Chief  Judge  in  Bankmptoy. 

On  the  7th  of  December,  1872,  Captain  /oMp&  SedUify  late  of 
the  Indian  Navj,  filed  a  petition  for  liquidation  by  arrangement 

The  first  meeting  of  creditors  was  held  on  the  13th  of  Decem- 
ber. At  that  meeting  Messrs.  Maples  put  in  a  claim  for  £258  13«., 
which  was  admitted  by  the  other  creditors  present.  Messrs. 
Maples  Yoted  by  proxy  in  fitvour  of  a  liquidation  by  arrangement. 

All  the  creditors  present  signed  the  resolution  except  Mr.  C. 
Taylor  and  Mr.  BL  Taylor,  the  latter  of  whom  was  a  brother-in- 
law  of  the  debtor.  In  consequence  of  their  not  signing  it^  a 
statutory  majority  in  point  of  amount  of  debts  was  not  obtained. 

You  Tm.  ZQ  1 
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L.  JJ.       and  when  the  resolution  was  presented  for  registrationy  the  Begis- 

1873        trar  refused  to  register  it,  and  gave  a  certificate  to  that  effect 

ExpMie         On  the  same  day,  the  4th  of  January,  1873,  the  Appellant, 

^^^       Ihomaa  Cobb,  and  James  Blyih,  creditors  of  the  debtor  who  had 

Sediot.     voted  in  favour  of  liquidation,  filed  a  petition  for  adjudication  in 

bankruptcy  against  the  debtor. 

On  tiie  25th  of  January,  1873,  the  debtor  applied  to  the 
Begistrar  for  a  fresh  first  meeting,  which  was  granted  by  the 
Begistrar,  with  a  direction  that  the  proofs  of  debts  made  and  the 
proxies  used  at  the  original  meeting  should  be  admitted  at 
the  fresh  first  meeting,  subject  to  any  objection  on  the  part  of 
the  other  creditors.  On  the  29th  of  January,  1873,  the  hearing 
of  the  petition  in  bankruptcy  was  adjourned,  on  the  application 
of  the  debtor,  till  after  this  meeting. 

Just  before  the  fresh  first  meeting  was  held  Messrs.  Maples  sold 
their  debt  to  Mr.  H.  Taylor  for  lOs.  in  the  pound.  The  meeting 
was  held  on  the  15th  of  February,  and  an  extraordinary  resolu- 
tion was  passed  by  the  creditors  for  accepting  a  composition  of 
28.  6d.  in  the  pound  from  the  debtor. 

At  this  meeting  Messrs.  Maples  stated  the  fact  that  they  had 
sold  their  debt,  but  as  their  debt  had  been  admitted  at  the 
original  meeting  they  were  admitted  to  vote  by  their  proxy  in 
favour  of  the  resolution.  The  Appellant,  by  his  solicitor,  objected 
to  the  Tote,  on  the  ground  of  the  debt  having  been  assigned, 
but  the  Begistrar  admitted  the  vote  notwithstanding.  It  was  not 
denied  that  the  vote  was  given  with  H.  Taylor's  knowledge  and  at 
his  request.  If  Messrs.  Maples*  vote  had  been  rejected,  the  resolution 
would  not  have  been  carried.  This,  resolution  was  confirmed  at 
a  subsequent  meeting  of  the  creditors^  but  on  the  resolution  being 
presented  to  Mr.  Begistrar  Keens  for  registration,  he  refused  to 
register  it,  and  an  appeal  was  brought  from  him  to  Mr.  Begistrar 
Haditt  as  Chief  Judge.  He  held  that  the  vote  of  Messrs.  Maples 
was  properly  admitted,  and  ordered  the  resolution  to  be  regis- 
tered.   From  this  decision  Cobb  appealed. 

On  the  2nd  of  April,  1873,  Sedley  was  adjudicated  a  bankrupt, 
on  the  petition  presented  by  Cobb  and  Blyth. 

Mr.  Finlay  Knight,  for  the  Appellant : — 

The  vote  was  not  given  bondfde  for  the  benefit  of  the  creditors. 
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Taylor  had  given  10s.  in  the  pound  for  a  debt  for  ^hich  he  would      L.  JJ. 
only  get  2s.  6d.  in  the  pound  under  the  resolution.     There  can,        1878 
therefore,  be  no  doubt  that  the  transaction  was  a  device  to  assist     Ezparu 
the  debtor.    If  the  vote  had  been  given  without  disclosing  the       ^"^ 
fistct  that  the  debt  had  been  sold,  the  vote  would  have  been  set     Skdlbt. 
aside  as  a  matter  of  course,  and  it  can  make  no  difference  that 
the  facts  were  known  to  the  other  creditors :  Ex  parte  Cowen  (1) ; 
EaH  V.  Smith  (2). 

We  also  object  to  the  whole  of  the  proceedings  at  the  second 
first  meeting  as  being  invalid.  Neither  the  Act  nor  the  Bules  give 
any  authority  to  convene  such  a  meeting. 

Mr.  De  Oex,  Q.O.,  and  Mr.  Winsbu^f  for  the  debtor : — 

There  was  no  mala  fides.  The  whole  transaction  was  perfectly 
open.  Taylor  could  not  vote  himself,  because  he  was  not  a  cre- 
ditor at  the  time  when  the  former  meeting  took  place ;  but  the 
vote  was  given  according  to  his  wish,  and  the  other  creditors  knew 
all  the  circumstances.  There  is  no  proof  that  the  composit^n 
was  not  a  perfectly  fair  amount,  or  that  the  creditors  would  have 
got  more  or  as  much  by  making  the  debtor  a  bankrupt.  If  the 
other  creditors  are  not  injured,  why  should  not  a  creditor  consider 
the  benefit  of  the  debtor  in  giving  his  vote  ? 

With  respect  to  the  validity  of  the  second  first  meeting,  it  is  the 
ordinary  practice  of  the  Begistrars  to  summon  one  when,  from  any 
irregularity  or  accident,  the  first  has  proved  abortive.  It  would  be 
very  inconvenient  if  they  had  not  power  to  do  so. 

Sib  W.  M.  James,  L. J.  :— 

I  am  of  opinion  that  Mr.  Keene  was  quite  right  in  refusing  to 
register  this  resolution.  I  do  not  know  whether  we  have  properly 
before  us  the  order  to  hold  a  fresh  first  meeting ;  but  I  have  great 
doubt  whether  such  a  meeting  has  any  validity.  I  can  conceive 
that  where  a  first  meeting  is  shewn  to  have  been  no  meeting  at 
all,  for  instance,  from  the  absence  of  the  proper  advertisements,  it 
might  be  the  duty  of  the  Court  to  direct  a  fresh  first  meeting  to 
be  held ;  but  to  say  that  because  the  debtor  finds  that  he  could 

(1)  Law  Eep.  2  Ch.  563.  (2)  Law  Rep.  4  Q.  B.  61. 
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not  do  what  lie  wanted  to  do  at  the  first  meeting,  or  because  one  of 
the  creditors  had  changed  his  mind,  that  is  a  reason  for  holding  a 
fresh  first  meeting,  seems  to  me  a  confusion  of  terms. 

Bat  independently  of  that  consideration,  I  think  the  Appellant 
mast  succeed  in  this  case.  The  real  question  is,  whether  in  a  case 
where  there  has  been  a  sale  of  a  debt  for  a  sum  which  was  in  fad 
a  distinct  bribe  by  the  debtor's  Mends  to  vote  in  a  particular  way, 
the  Court  ought  to  permit  a  resolution  carried  by  means  of  that 
vote  to  prevail.  The  proposition  is  positively  shocking  to  common 
sense.  It  is  absurd  to  suppose  that  in  the  present  case  the  vote 
was  given  honafide.  As  the  creditor  gave  10a.  in  the  pound  for  a 
debt  for  which  he  was  only  to  get  2a.  6(2.,  he  must  have  bought  it 
for  the  benefit  of  the  debtor.  A  majority  obtained  in  that  way 
cannot  be  held  to  bind  the  minority. 


Sib  G.  Mellish,  L.  J.  :— 

I  am  of  the  same  opinion.  The  doctrine  of  the  Court  is  well 
laid  down  by  Lord  Justice  Twmer  in  Ex  parte  Cowen  (1),  where 
he  says  with  reference  to  deeds  of  arraogement  under  the  192Dd 
section  of  the  Act  of  1861, ''  The  words  of  the  section  seem  to  me 
to  import  that  the  absence  of  any  taint  of  fraud,  and  the  tana  fides 
of  the  arrangement  with  a  view  to  the  benefit  of  all^  the  creditors, 
were  meant  to  be  essential  to  the  validity  of  the  deeds.  The 
deeds  are  to  be  binding  on  the  non-assenting  creditors,  not  ahso- 
lutely,  but  only  as  if  they  were  parties  to  and  executed  the  same, 
and  even  creditora  who  were  parties  to  and  had  executed  the  deeds 
could  not,  as  I  apprehend,  have  been  bound  by  them  if  they  were 
tainted  by  fraud  or  mala  fides"  I  am  of  opinion  that  it  is  essentia} 
to  preserve  the  same  principle  as  to  compositions  under  the  Act  of 
1869  as  was  applicable  to  deeds  of  arrangement  under  ihe  Act  of 
1861|  and  that  the  vote  ought  to  be  given  land  fide  with  a  view  to 
the  benefit  of  all  the  creditors.  But  the  vote  in  this  case  was 
clearly  given  with  a  view  to  the  benefit  of  the  debtor.  I  think, 
therefore,  that  the  resolution  cannot  stand. 

Solicitors  for  the  Appellant :  Messrs.  Lumley  dt  Lumley. 
Solicitor  for  the  Respondent :  Mr.  K  Froggatt. 
(1)  Law  Bep.  2  Ch.  567. 
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MOBLET  V.  WHITE.  L.JJ. 

Pte  Orfrt Di^rmtkmt  u  mpi  am  EDteMtor-^SeMHrneiatiam  ^  ProbaU  after  BSl         *^^ 


JUed—Amokitd  BiU^Partu^^Dddar  ma-U  a  Drftmdant  fo  a  OWOor  s 

A  Ul  filed  by  a  creditor  fcr  tiie  admmistetiQQ  of  a  testator^  odata 
alleged  tbai  ooe  of  the  Defendants  was  named  as  an  execntor  in  tlie  will,  and 
that  altiioo^  he  bad  not  proTod  the  wiU,  be  bad  nerer  lenoonoed  probate. 
It  al»  alleged  tbat  the  Defendant  wwm  a  debtor  to  the  testafeoi's  estate,  and 
that  the  actii^  ezeontor  was  insolTent^and  did  not  intend  to  enforoe  the  debt 
against  him.  The  Defiendant  by  his  answer  did  not  admit  the  debt.  The 
Plaintiir  then  amfndeil  his  bill  bj  introdacii^  charges  tending  to  prove  that 
the  Defendant  was  a  debtor  to  the  estate.  The  Defendant  then  pleaded  that 
before  the  amendment  of  the  bill  he  had  ic&oonoed  probate>— 

Btli  (reveisii^  the  decision  of  ifo/iiis,  T.C.),  that  the  Defendant  was  pro- 
perij  made  a  party  to  the  original  bill,  and  that  as  no  new  case  had  been 
made  by  the  amended  bUl,  the  Defendant*s  plea  could  not  be  sustained, 

XhIS  was  an  appeal  from  a  decision  of  Yioe-ChanceUorJIalNU, 
allowing  a  plea  to  the  bilL 

The  original  IhII  was  filed  on  the  23rd  of  December,  1871, 
on  behalf  of  the  oeditois  of  WiUiaun  White,  against  WUUam 
Tkomtrmm  While,  Arnold  WHIimm  White,  and  George  Thamfmm 
WhOe,  exeonton  and  tnistees  named  in  the  will  of  WHliam  WUie, 
for  the  administration  of  his  estate. 

The  bill  stated,  as  the  fact  was,  that  W.  T.  White  alone  proved 
the  will,  but  that  ±  W.  Whiie  and  O.  T.  WhUe  had  never  re- 
nounced probate,  or  disclaimed  the  trusts  thereof. 

On  the  29th  of  January,  1872,  A.  W.  Whiie  and  6.T.  Whiie  put 
in  their  answer,  by  which  they  disclaimed  all  interest  in  the  mat- 
ters in  qoestion  in  the  snit,  and  stated  they  had  never  acted  in  the 
trusts  or  proved  the  wilL 

On  the  29th  of  Febroary,  1872,  W.  T.  White,  the  only  execntor 
who  had  proved  the  will,  filed  a  pe^tion  for  liquidation  by  arrange- 
ment, and  8,  W,  Baggt  was  appointed  trustee  of  his  estate. 

On  the  20th  of  April,  1872,  the  Plaintiff  amended  his  bQl, 
stating  the  proceedings  under  the  liquidation,  and  making  the 
trustee  a  Defendant ;  and  also  stating  that  Q.  T.  While  was  largely 
indebted  to  the  testator  at  the  lime  of  his  death,  and  that  W.  T, 
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L.  JJ.        White  bad  not  taken,  and  did  not  intend  to  take,  any  steps  to 
1873        enforce  payment  of  the  debt.     Q.  T.  WhUe^  by  bis  answer,  did 
KosLKT     ^o^  admit  tbe  debt 
Wmra.  ^^  *^®  ^^^*  ^^  February,  1873,  in  pursuance  of  an  order  dated 

tbe  12tb  of  February,  1873,  tbe  Plaintiff  re-amended  his  bill,  and 

introduced  charges  respecting  the  advances  made  by  the  testator 
to  the  Defendant  O.  T.  White,  and  the  state  of  the  accounts  between 
them,  for  the  purpose  of  foundmg  interrogatories  to  prove  the  debt 
due  from  the  Defendant. 

On  the  18th  of  March,  1873,  O.  T.  White  put  in  a  plea,  in  which 
he  pleaded  in  bar  to  the  whole  of  the  re-amended  biU  a  deed  of 
disclaimer  dated  the  11th  of  February,  1873,  which,  as  the  plea 
alleged,  he  had  filed  as  a  renunciation  of  probate  before  the  bill 
was  re-amended. 

.  The  plea  was  set  down  for  argument  before  the  Yice-Chancellor, 
who  allowed  the  plea  with  costs. 

From  this  decision  the  Plaintiff  appealed. 

Mr.  Eemming,  for  the  Appellant : — 

The  bill,  as  originally  framed,  was  perfectly  correct  in  making 
the  executors  who  were  named  in  the  will  parties,  although  they 
had  not  proved  the  will,  because  they  had  not  renounced  probate; 
and  it  was  also  right,  as  first  amended,  in  continuing  O.  T.  WkUe 
as  a  party,  although  he  had  disclaimed  by  his  answer.  He  was  in- 
debted to  the  estate,  and  the  executor  who  had  proved  was  not 
willmg,  and,  indeed,  was  not  able,  according  to  the  rules  of  law, 
to  bring  an  action  against  him  for  the  debt  Then  an  order  was 
obtained  to  re-amend  the  bill  on  the  usual  affidavit  verifying  the 
amendments,  which  simply  went  to  matters  of  detail  as  to  the  dis- 
puted debt  After  this,  and  before  tbe  actual  re-amendment  of 
the  bill,  the  Defendant,  as  he  by  his  plea  alleges,  renounced  pro- 
bate, and  he  seeks  to  take  advantage  of  the  re-amendment  of  tbe 
bill  to  put  in  a  plea  that  he  is  not  executor.  But  a  Defendant 
cannot  put  in  a  plea  to  an  amended  bill  which  he  could  not  bare 
put  into  the  bill  before  it  was  amended,  unless  the  amendments 
raise  a  fresh  case,  which  these  do  not.  The  answer  overrules  tbe 
plea:  Mlice  v.  Ooodson  (1);  Attomey-Qenerdl  v.  Cooper  (2).  But 
(1)  3  My.  &  Cr.  653.  (2)  8  Hare,  1G6. 
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eren  if  it  had  been  pleaded  in  time,  the  plea  is  no  defence  to  the  L.  JJ. 
suit,  for  the  acting  ezecntor  is  insolyent,  and  declines  to  enforce  the        ISTS 

debt;  under  soch  drcmnstances  a  creditor  is  always  at  liberty  m^uit 

to  make  a  debtor  to  the  testator  a  Defendant  to  a  bill  for  the  ^^^ 

administratioii  of  the  estate:  Abater  y.  BauHey  (1);  Barker  y.        

Birch  (2). 

Mr.  Brutaioe,  Q.Cs  and  Mr.  Kekewich,  fat  the  Defendant : — 

The  role  that  a  Defendant  cannot  raise  by  demurrer  or  plea  to 
an  amended  bill  a  defence  which  he  might  haye  raised  to  the 
original  bill  is  not  an  inflexible  one.  In  such  a  case  a  demurrer 
was  allowed  in  WyUie  y.  EHiee  (3).  The  drcomstances  of  the  pre- 
sent case  are  peculiar.  O.  T.  White  disclaimed  by  his  answer,  ex- 
pecting that  he  woold  be  at  once  dismissed  from  the  suit.  He 
would  haye  renounced  probate  and  pleaded  instead  of  answering, 
unless  he  had  been  misled  by  the  course  pursued  by  the  Plainti£ 
But  in  fact  a  fresh  case  has  been  made  by  the  le-amended  bill,  for 
yaiious  charges  respecting  the  dealings  between  the  Defendant  and 
the  testator  are  intrDduoed  that  were  not  in  the  bill  before. 

Sm  W.  M.  James,  LJ.:— 

I  am  of  opinion  that  this  plea  cannot  be  sustained.  A  biU  was 
filed  by  a  creditor  for  the  administration  of  a  testator's  estate,  and 
was  amended,  and  by  the  bill  as  amended  it  was  allied  that  a 
person  who  was  named  'an  executor  was  a  debtor  to  the  estate, 
aad  that  his  co-executor  was  insolvent  and  had  not  taken  and  did 
not  intend  to  take  any  steps  to  recoyer  the  debt,  and  that  the  De- 
fendant, who  had  been  named  as  an  executor,  had  not  acted  in  the 
trusts  or  proved  the  will,  but  that  he  had  not  formally  renounced 
probata  Thai,  in  my  opinion,  was  enough  to  shew  that  this  Court 
was  the  proper  tribunal  for  the  Plaintiff  to  enforce  the  claim 
against  him,  because  the  debt  could  not  be  recovered  in  an  action 
at  law.  To  the  bill  containing  these  allegations  neither  a  de- 
murrer nor  a  plea  could  haye  been  sustained. 

Then,  since  the  date  of  the  amended  bill,  the  Defendant  has 

(1)  6  Ves.  748.  (2)  IDe  G.  &  Sm.  376. 

(3)  6  Hare,  505. 


734  CHANCBBY  APPBALa'  [Ll  B. 

L.  JJ.      formally  renonnced  probate  and  disclaimed  the  tnuts,  so  as  to 

1873        remove  the  ground  on  which  the  bill  was  sustainable  against  him. 

MoRLST     ^^^  I  know  of  no  authority  or  principle  by  which  it  can  be 

Wmrs      established  that  when  this  Court  has  been  properly  applied  to, 

because  there  was  no  adequate  remedy  at  law,  the  Defendant 

can  afterwards  put  in  a  plea^  in  the  nature  of  a  plea  puis  darrein 
eorUimuince^  to  the  effect  that  since  he  put  in  his  answer  to  the 
original  bill  he  had  removed  the  obstacle  which  prevented  the 
Plaintiff  from  suing  at  law.  It  would  be  a  monstrous  result 
if,  after  a  Plaintiff  had  rightly  commenced  proceedings  in  this 
Court,  a  Defendant  could  say : — "  I  have  now  removed  the  legal 
di£Sculty ;  be  good  enough  to  dismiss  your  bill  and  sue  me  at 
law." 

I  have  considered  the  question  independently  of  the  charges 
introduced  by  the  re-amendment  of  the  bill.  Do  these  fresh  charges 
affect  the  question  ?  I  am  of  opinion  that  they  do  not  They  are 
only  introduced  for  the  purpose  of  testing  the  truth  of  the  allega- 
tion in  the  bill  that  the  Defendant  was  indebted  to  the  estate,  and 
with  a  view  to  found  interrogatories  as  to  that  issue.  I  am  there- 
fore of  opinion  that,  under  the  existing  circumstances,  the  plea  most 
be  overruled  with  costs,  and  that  the  Defendant  must  put  in  an 
answer  to  the  re-amended  bilL 

Sib  G.  Hellish,  LJ.  : — 

I  am  of  the  same  opinion.  It  is  quite  clear  that  the  amended 
bill  shewed  such  special  circumstances  as  rendered  it  right  for  the 
Defendant  to  be  made  a  party  to  the  suit  There  is  an  allegation 
that  the  Defendant  was  named  an  executor,  and  that  although  he 
had  not  proved  he  had  never  renounced  probate,  and  that  he  was  a 
debtor  to  the  estate.  Those  facts  justified  his  being  made  a  Defen- 
dant Because  unless  he  renounced  probate  no  action  could  be 
brought  against  him  by  the  other  executor.  If,  then,  it  had  not 
been  necessary  to  re-amend  the  bill  no  objection  could  have  been 
made  to  it  by  demurrer  or  plea.  Then  it  was  found  necessary  to 
re-amend  the  bill  in  order  to  set  out  fresh  facts  shewing  that  the 
Defendant  was  a  debtor  to  the  estate.  I  know  of  no  authority  for 
the  proposition,  nor  do  I  see  on  what  ground  we  can  hold  that  a 
Defendant  should  on  that  account  be  allowed  to  plead,  so  that 
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afterike  suit  has  been  properly oommenced and  expenses  inenired       U  JJ. 
the  prooeedingB  should  be  stopped  and  the  Plaintiff  obliged  to       1878 
seek  his  remedy  at  law. 

Solicitors  for  the  Plaintiff:  Messrs.  Tyas  d  Bwntingbm. 
Solicitors  for  the  Defendant :  Messrs.  Whiie^  BrawfhUm,  d  Co. 


Wflin. 


Jift  re  EAST  (a  Pebsoh  of  Unsound  Minb  not  foitnd  so  bt      l.  jj. 
Inquisition),  and  In  rs  TRUSTS  OF  BELLWOOIFS  WILL.         ists 

Fewer  to  qppoM  New  Tnutea — Xacnacf — Serwioe.  ^^  ^1« 

A  power  of  appointing  new  tnutees  pioTided  that  if  any  tnuteei  or  trustee 
ahonld  die,  or  beoooie  unwilling  or  unable  to  act»  the  tmateci  or  trutoe  for 
the  time  being,  whether  oontinning  or  declining  to  act,  mi^t  ^point  a  new 
trustee  or  tnistees.  One  of  the  three  trustees  became  of  nnsoond  mind,  bat 
was  not  so  foond  by  inquisition,  and  the  other  two  appointed  a  new  trustee 
in  his  room: — 

HeU  that  tiie  power  was  well  exercised. 

A  petition  for  an  order  Testii^  the  trost  estate  in  the  contznning  tnistees 
and  the  new  trustee  hsTing  been  presented : — 

EeH  that  serrice  on  the  trustee  of  unsound  mind  was  not  neeeswary. 

1  HIS  was  a  Petition  for  a  Testing  order. 

Charlei  BeUwood  by  will  devised  and  bequeathed  his  real  and 
personal  estate  to  three  trustees,  Sylveder^  Farhin,  and  Ead^  and 
declared  that  if  his  said  tmstees,  or  any  of  them,  or  any  trosteesor 
trostee  to  be  appointed  under  that  provision,  should  die,  or  become 
unwilling  or  unable  to  act  as  trustees  or  trustee  of  his  will,  it 
should  be  lawful  for  Eleanor  Clarke  (the  tenant  for  life)  during  her 
life,  and  after  her  death  for  the  trustees  or  trustee  for  the  time 
being,  whether  continuing  or  declining  to  act,  or  if  none,  for  the 
executors  or  administrators  of  any  deceased  trustee,  to  appoint  any 
fit  person  or  persons  to  be  a  trustee  or  trustees  in  the  place  of  any 
trustee  or  trustees  dying  or  becoming  unwilling  or  unable  to  act. 

The  testator  died  in  1855,  and  Neanor  Clarke  in  April,  1872. 
In  the  latter  part  of  1872  East  became  of  unsound  mind,  but  had 
not  been  found  so  by  inquisition.  On  the  2Ist  of  April,  1873, 
Sylvester  and  Parkin,  under  the  power,  appointed  Lazenbif  to  be  a 
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L.JJ.      trustee  in  his  room.    Sylvester,  Parkin,  and  Lazenby,  and  the 

1873        cestuis  que  trmi  under  the  will,  then  presented  a  Petition  for  a 

In  n       vesting  order,  which  Petition  was  served  on  Ead.    The  evidence 

(A  PxnoH  OF  ^^  ^^  being  of  unsound  mind  was   of  the   most    oondusiTe 

Unwuhd    character. 

MnfDsroT 

FOUND  80  BT 

iKQunmoNX      Mr.  /.  il.  Fletcher^  for  the  Petitionary  submitted  the  qnestioD 

Vfi  f       whether  the  appointment  was  valid,  since  East  might  be  contended 

TBU8T8  OF    to  come  within  the  words,  "  the  trustees  or  trustee  for  the  time 

Bellwood'8    ,    .       „ 
Will.        being. 

Theib  Lordships  held  that  the  power  was  properly  exercised. 

Mr.  Oraham  Hastings  appeared  for  Ead,  stating  at  the  same 
time,  that  as  East  had  no  committee,  nor  had  any  guardian  been 
appointed,  the  appearance  was,  it  was  apprehended,  nugatory. 

Their  Lordships  were  of  this  opinion,  but  held  that  service  on 
East  was  unnecessary ;  and  directed  the  Petition  to  be  amended  by 
striking  out  the  note  at  the  foot  that  it  was  intended  to  serve  it  oq 
East,  and  the  order  to  be  drawn  up  ex  parte. 

Solicitor:  Mr.  O.  F.  Smith. 


JuniBln 


L.JJ.  In  re  SOWKYt. 

1873 

Lands  Chttsea  Act^  s.  69 — Payment  to  Trustees — Several  ApplieaHonL 

I^nd  was  Tested  in  trustees  in  trust  to  sell  as  soon  as  tke  youngest  of  s 
class  of  children  attained  twenty-one,  and  to  divide  the  proceeds  among  sQch 
of  the  children  as  should  he  then  living,  and  the  issue  of  sooh  of  them  as 
should  he  dead.  Part  of  the  land  was  taken  under  the  Lands  Clausa  Ad 
hefore  the  youngest  child  attained  twenty-one,  and  the  purchase-money  «^ 
paid  into  Court  After  the  youngest  child  attained  twenty-one  the  trustees 
and  some  of  the  cestuis  gtte  trtut  presented  a  petition,  asking  that  the  food 
might  he  paid  out  to  the  trustees,  or  in  the  alternative,  that  the  shares  of 
those  cestuis  que  trust  who  were  petitioners  might  he  paid  out,  leaving  the 
other  shares  in  trust  in  the  matter  of  the  Act.  Vice-Ghanoellor  Bacon 
refused  to  order  payment  out  to  the  trustees,  but  expressed  his  willingms 
to  make  an  order  according  to  the  other  alternative.   The  petitioners  did  do! 
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object  to  this,  but  the  company  insisted  that  the  order  ought  to  be  for  pay*  L.  JJ. 

ment  of  the  whole  fund  to  the  trustees : —  .  _j. 

Heid^  that  as  the  petitioners  did  not  object  to  the  order  proposed,  the  com-  ««^vw 

pany  could  not  complain  of  it  in  vv 

Whether  the  Court  would  in  such  a  case  order  payment  of  the  whole  fund  °^^'^' 
to  the  trustees  if  they  required  it,  qumre. 

JeREMIAE 80WR7,  by  will  dated  the  12th  of  January,  1859, 
devised  certain  real  estates.to  trustees  in  fee  upon  trust  as  soon  as 
his  youngest  son  should  attain  the  age  of  twenty-one  years  to 
sell  the  same ;  and  directed  the  proceeds  of  the  sale  and  other 
trust  monejra  to  be  divided  between  such  of  his  children  as 
should  be  then  living  and  the  issue  of  such  of  them  as  should  be 
then  dead,  such  issue  taking  the  shares  of  their  respective  parents. 
And  the  testator  declared  the  receipts  of  his  trustees  or  trustee 
to  be  good  discharges  for  all  moneys  received  by  them. 
The  testator  died  in  January,  1859. 

In  1864  the  Upper  and  Lower  Wortley  Burial  Board,  under  the 
I)ower8  of  16  &  17  Yict.  c.  134,  and  the  provisions  of  the  Lands 
Claiues  Ad,  which  are  incorporated  with  it,  purchased  part  of  the 
devised  estate  for  £1025.  At  this  time  the  youngest  son  was 
under  the  age  of  twenty-one  years,  and  the  purchase-money  was 
paid  into  the  bank  as  provided  by  the  Lands  Clauses  Act,  s.  69. 
On  the  26th  of  May,  1865,  the  Court,  on  the  petition  of  the 
trustees,  ordered  this  sum  to  be  invested  in  consols,  and  the  divi- 
dends paid  to  the  trustees. 

The  youngest  child  of  the  testator  attained  twenty-one  on  the 
29th  of  July,  1872.  At  this  time  there  were  living  seven  children 
of  the  testator  and  two  infant  children  of  a  deceased  child. 

The  present  Petition  was  by  the  trustees,  by  Rebecca  WJiaram,  one 
of  the  children,  by  Totes,  the  purchaser  of  the  share  of  another 
child,  and  by  the  two  infiEUit  grandchildren,  asking  that  the  whole 
fund  might  be  sold,  and  the  proceeds  paid  to  the  trustees ;  or 
that  two-eighths  might  be  sold,  and  the  proceeds  divided  equally 
between  Rebecca  Wharam  and  Totes ;  that  another  eighth  part  of 
the  fund  might  be  carried  over  in  trust  in  these  matters  to  the 
account  of  the  infant  Petitioners,  and  the  dividends  thereof  paid 
to  the  trustees  or  the  survivor  until  further  order,  and  that  the 
remaining  five-eighths  might  be  carried  over  in  trust  in  these 
iiiatters  to  a  separate  account,  to  be  intituled,  "  The  shares  of 
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L.  JJ.      [names  of  the  children],  their  assignees  or  incumbrancers  ;*  and  that 
1873       the  burial  board  might  pay  the  costs  of  the  application. 
^7i«  Some  of  the  remaining  five  children  were  in  AudraUa^  acd 

SowBT.      notices  had  been  received  of  assignments  of  the  shares  of  aU  of 
them,  some  absolutely  and  some  by  way  of  mortgaga 

Vice-Chancellor  Bacon  refused  to  order  payment  of  the  fimd  to 
the  trustees,  but  expressed  his  readiness  to  make  an  order  accord- 
ing to  the  other  alternative  of  the  prayer  when  the  evid^ice  of 
the  title  of  the  ceduts  que  trust  was  completed. 

Theib  Lordships  gave  leave  to  have  the  Petition  reheard 
before  them  on  the  application  of  the  burial  board,  who  insisted 
that  the  whole  fund  ought  to  be  paid  out  at  once. 

Mr.  Jnee,  for  the  burial  board,  urged  that  as  the  power  of  sale 
had  now  arisen  the  trustees  were  persons  competent  to  sell  and 
give  receipts,  and  that  the  whole  fund  ought  to  be  paid  out  to 
them  instead  of  putting  the  board  to  the  unnecessary  expense  of 
its  being  paid  out  on  several  applications.  He  referred  to  the 
Lomds  Clauses  Act,  ss.  69,  76,  77,  78;  Be  JUmans  Wai(l);  £2es 
V.  Thompson  (2) ;  In  re  HorwoocPs  Estate  (3) ;  In  re  Beasbmi 
Estate  (4). 

Mr.  Casson,  for  the  Petitioners,  stated  that  as  there  would  be 
some  difficulty  in  payment  of  the  other  shares,  and  the  trustees 
if  they  received  the  whole  fund  would  probably  be  obliged  to 
pay  part  of  it  into  Court  under  the  Trustee  Belief  Act,  they  did 
not  object  to  an  order  in  the  form  proposed  by  the  Yice-Chan- 
cellor. 

Sir  W.  M.  James,  L.  J. : — 

I  am  of  opinion  that  the  order  of  the  Yice-ChanceUor  is  q[Qite 
right  It  is  not  necessary  to  say  whether  the  Court  would  order 
payment  of  the  whole  fund  to  the  trustees  if  they  asked  for  it, 
and  had  an  object  in  asking  for  it»  though  I  do  not  know  of  any 
case  in  which  such  an  order  has  been  made.  Here  they  do  not 
ask  for  it,  but  are  satisfied  with  the  order  as  it  stands.   The  qaes* 

(1)  18  W.  B.  962.  (3)  3  Giflf.  218. 

.  (2)  2  H.  &  M.  6.  (4)  Law  Rep.  13  Eq.  5W. 


In  re  SCAELETT. 

Lunaey    Legaiee$  umder  WOl  </  Lunaiio^LOerty  to  attend. 

&  died,  leaving  a  will  by  vhicli  he  gave  all  his  property  to  Ids  widow, 
reqncatiiig  her  to  bequeath  certain  parts  of  it  to  ^.  if  living.  The  widow, 
immediately  after  her  hnsband's  death,  made  a  will  in  oonfonnity  with  this 
request^  and  shortly  afterwards  became  Innatia  T.  and  wife  (the  wife 
being  hdresB  at-law,  and  sole  next  of  kin  of  the  lunatic),  were  appointed 
oommitleea  of  the  persoo,  and  their  eldest  son  committee  of  the  estate. 
Letten  of  administratioii  of  the  estate  of  S.  were  granted  to  Mrs.  7*.  for 
the  nse  and  benefit  of  the  lunatic^  and  daring  the  lunacy.  After  a  few  months 
a  new  committee  of  the  estate  was  appointed,  and  Mr.  and  Mn.  T.'s  eldest 
son  filed  a  bill  against  Mr.  and  Mrs.  T.,  the  lunatic  and  the  committee  of 
the  estate,  seeking  to  make  T,  and  the  estate  of  8,  liable  for  yery  Urge  sums 
alleged  to  have  been  improperly  reodred  hy  Mn.  T.  and  the  lunatic  and 
their  hnabanda  in  excess  of  what  they  were  entitled  to  as  tenants  for  life 
under  the  will  of  the  lunatic's  father.  A.  then  presented  a  petition  for  leave 
to  attend  proceedings  under  the  lunacy,  alleging  that  none  of  the  parties 
were  subatantially  interested  in  defending  the  suit : — 

EM^  that  a  precedent  ought  not  to  be  made  for  allowing  persons  named 
in  the  wOls  of  lunatics  to  attend  the  proceedings  in  Lunacy,  and  application 
refused  acoovdingly. 

JZe  WM  (1)  distinguished. 

General  SCABLETT,  by  wIU  dated  the  24th  of  Jane,  1854, 
gave  all  his  property  to  his  wife  absolutely,  and  appointed  her 
8oIe  executrix,  requesting  that  if  she  should  not  find  it  necessary 
daring  her  life  to  expend  the  principal  of  such  moneys  as  might 
stand  in  his  name  in  the  funds,  or  any  shares  or  securities,  she 
would,  by  will,  bequeath  such  principal  to  his  nephew,  William 

(I)  2  Ph.  5S2. 


SOWBT. 
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tion  then  is  whether  the  board  haye  any  right  to  object  to  an  L.  JJ. 
order  being  made  for  payment  out  of  some  shares,  leaving  the  1S73 
others  to  be  paid  out  on  a  subsequent  application,  and  I  am  of  ^ ,« 
opinion  that  they  have  not.  No  case  of  yexation  is  suggested :  if 
any  such  case  arose,  the  Court  would  know  how  to  deal  with  it 

Sib  6.  Mslush,  LJ.,  ooncuned. 

Solicitors :  Me8srB.'Pf^maii  db  Lane  ;  Messrs.  8ingldon  d  Tatter- 
$kalL 


L.JJ. 

1873 
/vim  7. 
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L.  JJ.      Frederick  Scarlett  (now  Lord  Abinger\  should  he  be  then  living, 

1878        and  if  not,  then  to  his  nephew,  who  should  be  heir  to  the  Abtn^er 

^^       peerage. 

ScAKMTT.        The  testator  died  without  issue  on  the  6th  of  December,  1871, 

possessed  of  a  large  sum  of  consols  and  other  property  of  the 

nature  mentioned  in  the  above  request. 

Immediately  after  the  testator's  death  his  widow.  Lady  Scarlett, 
made  a  will  in  pursuance  of,  and  in  conformity  with,  the  request 
contained  in  his  will. 

On  the  22nd  of  March,  1872,  the  widow  was  found  by  inquisi- 
tion to  be  of  unsound  mind.  Her  heiress-at-law  and  sole  next  of 
kin  was  her  sister  Mrs.  ThurAy.  By  order  dated  the  23rd  of 
May,  1872,  Mr.  and  Mrs.  ThurAy  were  appointed  committees  of 
the  lunatic's  person,  and  their  son,  J.  H.  ThurAy,  committee  of 
her  estate.  On  the  14th  of  November,  1872,  letters  of  administra- 
tion of  the  personal  estate  of  General  Scarlett  with  his  will  an- 
nexed were  granted  to  Mrs.  Thursby  for  the  use  and  benefit  of 
the  lunatic,  and  during  her  lunacy. 

On  the  11th  of  December,  1872,  a  report  of  the  Master  in 
Lunacy  was  confirmed,  approving  of  the  substitution  of  Mr. 
Huffhes  for  /.  jBT.  Thursby,  as  committee  of  the  estate. 

On  the  7th  of  January,  1873,  /.  H.  Thursby  filed  his  bill  against 
Mr.  and  Mrs.  ThurAy^  Lady  Scarlett^  and  Mr.  Hughet,  to  make 
Mr.  ThurAy  and  the  estate  of  General  Scarlett  liable  to  recoup  to 
the  Plaintiff  the  amounts  alleged  by  the  bill  to  have  been  received 
and  appropriated  by  Mr.  Thursby  and  Greneral  Scarlett  out  of  the 
profits  of  extensive  collieries  in  excess  of  the  amounts  to  which  Mrs. 
Thursby  and  Lady  Scarlett  were  properly  entitled  in  respect  of  the 
collieries  as  tenants  for  life  under  the  will  of  Lady  ScarldHi 
father.  Under  that  will  the  tenants  for  life  had  powers  of  charging 
to  an  unlimited  amount  for  the  portions  of  younger  children. 

Lord  Abinger  now  presented  a  Petition  in  Lunacy,  stating  the 
above  facts,  and  alleging  that  the  effect  of  the  claim  made  in  the 
suit,  if  successful,  would  be  to  exhaust  General  ScarletPt  estate  for 
the  benefit  of  the  Thursby  family,  and  that  as  the  only  persons  repre- 
sented in  the  proceedings  in  Lunacy,  and  by  whom  the  present  com- 
mittee of  the  estate  had  been  proposed,  were  the  persons  who  were 
in  respect  of  the  above  claims  interested  adversely  to  the  estate  of 
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PTiMriT. 


tLe  Iwnatir,  the  Pedtioiier  ought  to  be  allowed  to  attend  the  I.JJ. 
I  roeeeding%  and  that  propa*  steps  ought  to  be  taken  tat  protectmg  ibTS 
the  luBMtica  estate.  Th^  PedtioQ  prayed  that  the  Petitioner  might  ^Tre 
he  at  lib^tj  to  attend  the  prooeeiings^  and  that  all  ncceaaary 
and  proper  inqnizies  might  be  made  and  proceedings  directed  fix* 
lie  purpoae  of  ascertaining  and  setting  apart  the  funds  be* 
qneathed  m  faToor  of  the  Petitioner  bj  Lady  SearUfs  will,  and 
that  pvc^er  directions  might  be  given  for  defending,  on  bdalf 
of  Lfldy  Scarbtt^  the  soit  of  Thmnby  r.  ThmrAf,  and  tlyit,  if 
BAOQBBBiy,  the  Petitaoner  might  be  at  liberty  to  take  ptoceediiigs 
in  CfanikcerTy  in  the  name  of  Lady  ScarieU^  for  all  ot  any  of  the 
abate  purposcflL 

Mr.   Caitam,  Q.C,  and  Mr.    Vamfhrn  Edmiims,  for  the  Peli- 


Tiie  case  otBe  WM  (1)  is  an  aothotity  Ux  this  ^iplicatian. 

[Tlie  LoBD  JcsmcE  Mktt.tsh  : — In  that  case  there  were  no  next 
of  kin.] 


Li  tbe  present  ease  the  next  of  kin  has  no  interest  in  dAfp«iKtig 
the  estate  of  the  Innatic  against  the  laige  adToise  claim  which  is 
set  np^  80  the  case  is  equally  strong.  Lord  Abimffer  is  the  cmly 
pezBon  who  really  is  in  the  same  interest  as  the  lonatic^  and  he 
coght  to  haxe  an  <^iportnnity  of  seeing  that  the  estate  is  pn>- 
t€cted. 

Itr.  Som&ffoie,  Qfi^  and  Mr.  BedweO,  for  Mr.  and  Mis. 
Unrsty:— 

The  proposed  cooise  will  lead  to  great  expense.  There  is  no 
soggiatiop  of  insc^TeiicT,  improper  o(Midoct,or  danger  to  the  fonds. 
We  aik  the  Gmrt  not  to  lay  down  such  a  role  as  that  liberty  to 
attend  is  to  be  given  to  a  person  who  claims  an  interest  under 
an  alleged  will  made  just  before  die  lunacy,  and  thus  cause  an 
expense  which  is  perfectly  unnecessary,  unless  on  the  supposition 
which  ought  not  to  be  made — that  the  committee  of  the  estate 
win  not  do  lus  duty. 

(1)  2  Ph.  582. 
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L.  JJ.  The  Solieitor-Oenerdl  (Sir  G.  Jessd),  Mr.  LitOe,  Q.C.,  and  Mr. 

1873        E.  8.  Ford,  for  the  Plaintiff  in  Thursby  y.  Thunby. 


SoABLBiT.        Mr.  Amphhttf  Q.C.y  and  Mr.  Cudery  for  the  committee. 

Sir  W.  M.  James,  L. J  :— 

There  is  no  doubt  that  Lord  Ahinger  has  a  large  interest  in  the 
lunatic's  estate;  but  the  funds  which  form  the  subject  of  the 
precatory  words  in  General  Scarlett's  will  can  easily  be  ascertained, 
and  there  is  no  reason  to  doubt  that  the  committee  of  the  estate 
and  the  Master  will  take  care  that  nothing  is  done  which  can 
prejudice  the  Petitioner's  rights  in  respect  of  them.  It  would, 
in  my  judgment,  be  too  dangerous  to  make  a  precedent  for  allow- 
ing the  {)erBons  named  as  legatees  in  the  will  of  a  lunatic  to  attend 
proceedings. 

Sib  G.  Mellish,  L  J.  :— 

I  am  of  the  same  opinion.  I  think  it  would  be  a  Tery  dan- 
gerous precedent  if  we  entered  into  an  inquiry  who  aie  the 
persons  interested  under  a  will  made  by  the  lunatic. 

Solicitors:  Messrs.  Worry,  Bobina,  dt  Surges;  Messrs.  Faarrer, 
Ouvry,  dt  Co. ;  Messrs.  8hmo  dt  Tremdlen  ;  Messrs.  Badomy  Bow- 
ling, &  WiUiams. 
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I»  re  THORPE.    Et  parts  HARTEL.  Uj.iL 

Comprsitwtt—Iuj'ntetic^t-'BaiJ^.'mi fry  Act,  1^00  (32  «t  33  VicL  **^ 

<^  71),  sn.  72, 127.  j^,,^  4 

Wruerc  resclitfons  accepting  a  compoEitioa  payaM?  W  the  <!eb:cr  fcaTc 
V^eti  d  ilr  paged  and  re-zistered  ozHier  the  BaskW':p<ry  Ad,  l^»^^♦,  a  cretiltor 
»  .-  be  restrained  from  proceeding  at  lav  in  orier  to  try  the  ralidity  of  the 
re*  ;—:  ra. 

C»rdcr  of  Baecm,  CJ^  affirmed. 

v'X  the  20th  of  Xorember,  1S72,  T.  Thrrrpe  was  served  with  a 
^r::  f:.r  £101  at  the  sait  of  E.  C.  HarfeL 

<^  the  2^th  of  Xorember  Thorpe  filed  a  petition  for  liqnidatioii 
'  T  arrangement,  and  on  the  same  day  a  receiver  was  appointed. 

On  the  11th  of  December  the  first  meeting  of  Thorpe's  creditors 
"Tas  held,  at  wliioh  rf<<j!'iti.»ns  were  passed  accepting  a  composition 
^:  Cjl  Si.  in  the  poand,  payable  in  instalments,  to  be  secored  to 
t'.e  f«tL>fact:on  of  two  creditors  therein  named,  and  appointing 
t-^e  receiTer  a  trustee.  Mr.  EarfeTM  name  as  that  of  a  creditor 
ajpeare'I  in  the  statement  of  affairs  then  prod  need. 

On  the  20th  of  December  the  second  meeting  wa^  held,  whereat 
t'::e  resolotions  were  duly  confirmed.  The  resolations  were  regis- 
tered jn  binkmptcy,  and  Hartd  had  receiyed  due  notice  of  the 
rroceedings. 

On  the  20th  of  D^ember  judgment  in  the  action  was  signed  by 
Eirfely  and  on  the  21«t  of  December  the  gx)ds  were  seized  under 
-n  execution  issued  by  Harfd. 

After  sji^me  proceeding?  before  the  B^istrar  in  Bankruptcy,  a 
motion  on  behalf  of  the  debtor  and  the  trustee  was  made  before 
tl.e  Chief  Judge,  who  granted  an  injunction  to  restrain  the  execu- 
t>'n ;  the  creditor  to  be  allowed  to  add  his  co^s  U?fore  the  20th  of 
December  to  his  debt,  but  to  piy  all  the  snWqn-nt  costs.  The 
•Irbtor  had  complied  with  the  res-jlutions,  but  tlie  trustee  remained 
in  possession* 

The  creditor,  Hariel,  appeal'Mi. 

3Ir.  BoAurgh^  Q.C^  and  ITr.  JR.  F.  Williams,  for  the  Ap- 
pellant: — 

This  is  not  the  case  of  a  bankruptcy,  and  we  sny  that  the  trustee 
Vou  TITL  3  i?  1 
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bad  no  right  to  apply  for  an  injunction.  He  has  no  estate,  and 
there  is  nothin^j  to  distribute,  and  the  Court  will  not  interfere  with 
the  creditor :  In  re  England  (1).  The  application  is  made  under 
sect.  126  of  the  Act  of  1869,  but  sect.  72  shews  that  the  trustee 
has  no  right  to  interfera  The  creditor  is  not  to  be  interfered  with, 
and  the  debtor  is  to  defend  himself.  In  re  Hatton  (2)  and  EUis 
V.  Silber  (3)  shew  that  where  there  is  no  estate  in  the  trustee  the 
Court  has  no  right  to  interfere.  In  sect.  125  express  power  is  giren 
to  the  Court  to  interfere.  We  are  willing  to  have  the  judgment 
set  aside,  and  to  let  the  debtor  plead  the  resolutions,  which  we 
say  are  bad  on  the  ground  of  concealment  of  assets.  The  of  h'  r 
creditors  may  be  paid  their  composition,  but  this  creditor  has  »t 
all  events,  a  right  to  retain  his  execution  until  all  his  compo:»i- 
tion  is  paid.  The  goods  are  still  the  property  of  the  debtor.  We 
say  that  the  resolutions  were  obtained  by  fraud,  and  we  wish  to  b^: 
able  to  dispute  tKem  at  law. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Brough,  for  the  trustee : — 

If  this  action  is  allowed  to  go  on,  composition  deeds  are  uselef^?. 
The  creditors  are  all  bound  if  the  conditions  of  the  resolution  an* 
complied  with  ;  but  if  executions  are  issued,  the  debtor  cannot  wt 
in  his  assets.  The  intention  of  the  Act  of  1869  was  that  all  the^ 
matters  should  be  dealt  with  in  bankruptcy. 

Mr.  Boxburghf  in  reply. 

Sir  G.  Mellish,  LJ.  : — 

The  questions  to  be  determined  in  this  case  are,  first,  whether  the 
Court  of  Bankruptcy  has  jurisdiction,  after  resolutions  for  compo- 
sition have  been  passed,  to  restrain  a  particular  creditor  from  main- 
taining an  action  against  the  debtor  for  a  debt  which  is  included 
in  the  composition ;  and,  secondly,  if  it  has  jurisdiction,  whether 
it  ought,  in  this  particular  case,  to  exercise  that  jurisdiction  ? 

I  am  clearly  of  opinion  that  the  Court  of  Bankruptcy  has,  in  a 
case  of  composition,  jurisdiction  to  restrain  a  creditor.  The  ques- 
tion seems  simply  to  depend  upon  whether,  upon  a  true  construction 
of  the  72nd  section  of  the  Bankruptcy  Act^  1869,  the  word  '*  bonk- 
ruptcy  "  includes  a  settlement  by  composition  subject  to  the  pro- 

(1)  lim  Rep.  1%  Eq.  207,  212.  (2)  Uw  Rep.  7  Ch.  723. 

(3)  Law  Rep.  8  Ch,  83, 
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visions  of  the  Act.    That  section  enacts  that "  Every  Court  having     L.  J.  M. 
jurisdiction  in  bankruptcy  under  this  Act  shall  have  full  power  to        1873 
decide  all  questions  of  priorities  and  all  other  questions  whatsoever,       j^  ^ 
whether  of  law  or  fact,  arising  in  any  case  of  bankruptcy  coming     Thobpb. 
within  the  cognizance  of  such  Court,  or  which  the  Court  may  deem     uaotku 
it  expedient  or  necessary  to  decide  for  the  purpose  of  doing 
complete  justice  "  under  the  provisions  of  the  Act.    It  appears  to 
me  very  clear  that  "bankruptcy"  does  in  this  section  include 
"composition."    The  word  **  bankruptcy  *'  is  a  general  term,  and 
is  used  to  include  all  the  three  modes  of  settling  the  debts  of  a 
debtor  with  his  creditors  which  are  included  in  the  Act ;  and  the 
words,  "  Every  Court  having  jurisdiction  in  bankruptcy,"  include, 
surely,  every  Court  having  jurisdiction  in  a  composition.    In  my 
opinion,  therefore,  bankruptcy  does  clearly  include  composition. 

Then  comes  the  question  whether  the  injunction  ought  to  issue, 
and  I  quite  agree  that  when  an  injunction  is  applied  for  some 
care  ought  to  be  used  in  determining  whether  it  is  a  fit  case  for 
granting  an  injunction.     Unless  there   is  some  real  reason  for 
granting  an  injunction,  the  Court  of  Bankruptcy  ought  not  to 
prevent  the  Courts  of  Common  Law  or  the  Court  of  Chancery 
from  trying  cases  proper  to  be  decided  by  those  Courts.     But  it 
appears  to  me  that  one  chief  object  and  principle  of  this  Act  was 
to  remove  the  great  evil  which  had   existed  under  the  Act  of 
1861,  by  which  every  creditor  who  dissented  from  a  composition  or 
winding-up  under  inspection  was  entitled  to  dispute  the  validity 
of  the  deeds  of  composition  or  inspection.    It  was  quite  notorious 
that  an  enormous  amount  of  litigation  took  place,  because  any 
creditor  might  bring  an  action  for  the  purpose  of  trying  the 
validity  of  the  deed  of  arrangement.     Contradictory  verdicts  were 
come  to  by  juries,  contradictory  decisions  were  given  by  Courts. 
When  one  creditor  had  succeeded  in  having  it  held  that  a  com- 
position was  bad,  every  creditor  might  proceed  to  try  the  same 
question  witli  the  debtor.    That  was  a  very  great  abuse,  and  in  my 
opinion  one  of  the  objects  of  this  Act  was,  that  when  a  question 
was  raised  as  to  the  validity,  either  of  a  liquidation  or  of  a  com- 
position, the  question  should  be  tried  once  for  all  in  the  Court 
which  had  jurisdiction  over  all  the  creditors  and  over  all  the 
subject-matter,  namely,  the  Court  of  Bankruptcy.    The  Court  is 
to  try  the  question,  not  merely  as  between  the  |)artipular  creditor 
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li.  J.  M«  and  the  debtor,  but  generally,  so  that  if  the  Court  of  Bankraptcy 
1873  holds  the  coraposition  to  be  good,  it  is  good  as  to  all  the  creditors ; 
^^^       and  if  it  is  held  to  be  bad,  then  it  is  bad  as  to  all  the  creditorg, 

Thorpe,     j^^^  ^|jq  other  remedies  in  bankruptcy  may  at  once  be  resorted  to. 

llARTfcL.  I  ft°i  of  opinion,  therefore,  that  the  Court  having  jurisdiction 
does  quite  right  to  exercise  that  jurisdiction  when  it  appears  that 
the  only  object  of  the  creditor  in  bringing  the  action  is  to  dispute 
the  composition  generally. 

It  appears  very  clearly  that  this  is  the  case  in  the  present  in- 
stance. There  is  no  dispute,  as  I  understand,  as  to  the  amount  of 
the  debt,  nor  as  to  the  liability  of  the  debtor,  nor  as  to  the  creditor 
having  his  proper  name  and  address  and  amount  of  debt  entered  in 
the  statement  of  affairs,  and  therefore  if  the  composition  is  a  valid 
composition  the  creditor  is  clearly  bound  by  it^ 

The  only  ground  why  the  creditor  wishes  the  injunction  to  be 
dissolved,  and  why  he  wishes  to  proceed  with  his  action,  is,  that  he 
wishes  to  try  in  the  Common  Law  Courts  whether  there  was  not 
some  imposition  practised,  by  reason  of  the  real  amount  of  the 
debtor's  assets  being  concealed  from  the  Court  at  the  time  when 
the  resolutions  were  passed.  That  is  a  question  going  to  the  entire 
validity  of  the  composition,  and  in  my  opinion  this  particular 
creditor  must  not  be  allowed  to  set  aside  the  composition  for  his 
particular  benefit.  If  the  composition  is  really  bad  it  ought  to  be 
set  aside  for  the  benefit  of  all  the  creditors,  and  the  creditor  ought 
to  make  his  application  to  the  Court  of  Bankruptcy,  so  that  if  he 
succeeded  in  the  application,  and  got  the  composition  set  aside,  it 
might  be  set  aside  not  merely  for  his  individual  benefit,  but  for  the 
benefit  of  all  the  creditors.  If  there  really  has  been  fraud,  then  I 
think  that  the  registration  of  the  resolution  will  not  be  under  the 
127th  section  more  conclusive  in  the  Court  of  Bankruptcy  than  it 
would  be  in  any  other  Court,  and  an  application  may  be  made  to 
the  Court  of  Bankruptcy  for  the  purpose  of  setting  the  composition 
aside  on  the  ground  of  that  fraud.  Therefore  I  am  of  opinion  that 
the  order  of  the  Chief  Judge  was  right,  and  that  this  appeal  should 
be  dismissed  with  costs. 

Solicitor  for  the  Creditor :  Mr.  A.  G.  Ditton. 
,    Solicitor  for  the  Trustee  and  the  Debtor  :  Mr.  W.  A.  PlmidL 
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BERRY  V.  GIBBONS.  L.jj. 

[1863    B.    329.]  1«73 

Executrix — Lis  Pendens—Administration  Decree— Power  of  Executrix  after--      ^JuneP 

Mortgage  of  AueU,  .— .  * 

A.  decree  was  made  in  a  creditors*  suit  for  the  administration  of  the  per- 
sonal estate  of  a  testator,  but  no  receiver  was  appointed  nor  any  injunction 
granted  to  restrain  the  executrix  from  dealing  with  the  assets.  More  than 
two  years  after  the  decree^  and  nearly  three  years  after  the  death  of  the  tes- 
tator, his  executrix,  who  was  also  his  sole  legatee,  opened  an  account  with  a 
bank,  headed  "  E,  G.  executrix  of  B,  O.**  In  the  following  year,  the  account 
being  overdrawn,  she  deposited  with  the  bank  a  picture  belonging  to  the 
testator's  estate  to  secure  the  balance  then  due  and  further  advances.  It 
appeared  that  the  bankers  did  not  know  of  the  suit,  and  had  no  notice  of  any 
breach  of  duty  on  the  part  of  the  executrix : — 

Held  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  the  bank  had 
a  valid  security  on  the  picture,  for  that  the  doctrine  of  lis  pendens  had  no 
application,  a  decree  for  administration  without  any  injunction  or  appoint-  ^ 
raent  of  a  receiver  not  taking  away  the  power  of  the  executrix  to  deal  with 
the  assets. 

X  HIS  was  a  motion  by  Lloyda*  Banking  Company^  Limited^  by  way 
of  appeal  from  a  decision  of  the  Master  of  the  Rolls. 

William  Oibbons  died  intestate  in  1846.  His  son  Benjamin 
Cmibons  took  out  letters  of  administration  to  his  estate  and  died  on 
the  3rd  of  September,  1863,  leaving  a  will  by  which  he  gave  all 
his  property  to  his  widow,  Emily  Gthbam,  and  appointed  her  his 
executrix.  On  the  17th  of  November,  1863,  Elizabeth  CKbbons, 
one  of  the  next  of  kin  of  William  Gibbons,  filed  her  bill  against 
EmUy  CUbbons  for  the  administration  of  his  ^tate,  asking  for 
accounts  of  his  personal  estate  received  by  Benjamin  as  hie  adminis- 
trator, and  for  the  administration  of  Benjamin's  estate,  if  assets 
were  not  admitted  to  satisfy  what  was  due  from  his  estate  to  that 
of  William.  On  the  16th  of  January,  1864,  the  suit  was  registered 
as  a  lis  pendens.  Shortly  after  the  institution  of  that  suit  Berry 
filed  his  bill  on  behalf  of  himself  and  all  the  other  creditors  of 
Benjamin  CHbbans  for  the  administration  of  his  estate,  which  suit  was 
not  registered.  On  the  13th  of  February,  1864,  the  usual  credi- 
tors' decree  was  made  in  Berry  v.  Oitbons,  and  on  the  29th  a  decree 
^vas  made  in  Oibbons  y.  Gibbons  for  an  account  of  the  personal 
ToL.  VIIL  3  S  1 
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L.  JJ       estate  of  WiUiam  CHbbons  received  by  Benjamin  CUbbons,  and  the 
1873        Plaintiff  was  to  be  at  liberty  to  go  in  under  the  decree  in  Berry 
Beoby      ^*  Githons  to  prove  for  what  should  be  found  due. 
GiBBOKB.         After  the  death  of  Benjamin  Oibbons,  EmUy  CHbbons,  his  widow, 
—       legatee,  and  executrix,  carried  on  his  business  of  an  ironmaster.  On 
the  17th  of  July,  1866,  she  opened  with  Lloyds  Banking  Comfany 
an  account  intituled  "  Emily  CHbbons,  executrix  of  the  late  Benja- 
min Gibbons:'    On  the  25th  of  October,  1867,  the]  sum  of  £1455 
was  due  from  her  on  this  account,  and  on  that  day  she  deposited 
with  the  bank  as  security  a  picture  called  *  The  Baronial  Hall,' 
being  part  of  the  estate  of  Benjamin  Gibbons,  with  a  memorandmn 
of  that  date  in  the  following  terms : — 

*'I,  Emily  Gibbons,  of,  &c.,  have  this  day  deposited  with  Lloyds 
Banking  Company,  lAmUed,  an  original  painting  by  Madise,  in- 
tituled '  The  Baronial  Hall,'  to  be  retained  by  the  company  byway 
of  a  continuing  security  to  them  for  payment  on  demand  of  all 
moneys  and  liabilities  already  advanced,  paid,  or  incurred,  or  which 
the  company  may  at  any  time  advance,  pay,  or  incur  to  or  for  me, 
whether  on  account  current,  or  by  the  discount  of  or  otherwise  in 
respect  of  bills  of  exchange,  promissory  notes,  or  other  negotiable 
securities  drawn,  accepted,  or  indorsed  by  me,  together  with  inte- 
rest, commission,  banking  charges,  law  and  other  costs,  charges, 
and  expenses.  And  in  case  I  fail  to  repay  the  said  moneys  and 
liabilities,  I  authorize  the  said  company  three  months  after  they  shall 
have  left  at  my  residence  written  notice  of  their  intention  to  sell 
the  said  picture  to  sell  the  same,  crediting  me  with  the  net  pro- 
ceeds of  such  sale.  This  security  shall  be  applicable  and  extend 
as  well  to  my  separate  accounts  and  liabilities  as  to  my  joint 
account  or  liabilities  with  any  other  person  or  persons  as  partner 
or  partners  or  otherwise.** 

EmUy  Gibbons  became  bankrupt  on  the  2l8t  of  January,  1868. 
It  was  not  shewn  that  any  person  connected  with  the  bank  had 
notice  of  either  of  the  suits  till  after  this  time« 

On  the  Slst  of  July,  1868,  an  order  was  made  for  the  sale  of 
various  pictures  and  works  of  art  belonging  to  the  estate  of  Ben- 
jamin  CHbbons,  and  by  this  order  '  The  Baronial  Hall '  was  direeted 
to  be  sold  and  the  proceeds  carried  to  a  separate  account. 


V, 

Gibbons. 
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Some  difficulty  was  experienced  in  selling  this  picture,  but  after       L.  JJ. 
great  delay  it  was  sold  for  £550,  which  sum,  after  deducting  the       1873 
auctioneer's  charges,  was  paid  into  Court  to  a  separate  account.      Bkrbt 
The  bank  then  took  out  a  summons  to  have  this  sum  paid  to  them, 
a  larger  sum  being  due  to  them  on  the  account  opened  with  them 
by  Emilif  GiUbons  as  mentioned  above.    The  Master  of  the  Bolls 
held  that  the  pledge  of  the  picture  was  ineffectual,  and  refused  the 
application  (1). 

Mr,  Fryy  Q.C.,  and  Mr.  /.  W.  ChiUy,  for  the  Bank  :— 
This  was  a  mortgage  of  assets  by  a  legal  personal  representative 
to  persons  who  had  no  notice  of  any  breach  of  duty,  and  it  gave 
tbe  bank  a  good  security :  Earl  Vane  v.  Rigden  (2) ;  Farhail  y. 
Farhall  (3).  The  Master  of  the  Bolls  decided  on  the  groand  of 
lis  pendens,  but  if  the  doctrine  of  lis  pendens  applies  to  chattels 
at  all,  it  can  only  apply  to  a  suit  which  seeks  to  affect  a  specific 
chattel:  Hx  parte  Thornton  (4);  Companies  Act,  1862,  s.  114; 
30  &  31  Vict,  c  47,  s.  1 ;  Sorrdl  v.  Carpenter  (5) ;  2  &  3  Vict, 
c.  11,  s,  7 ;  Drew  v.  Earl  Norhury  (6) ;  Bellamy  v.  Sabine  (7). 

Sir  jB,  BaggaMay^  Q.O.,  and  Mr.  Bagshawe,  contra : — 

We  do  not  rely  on  the  ground  of  lis  pendens,  but  we  submit 

(1)  1872.  Dec.  9.  ^^  ascertain  tho  nature  of  the  auit. 

Lord  Romilly,  M.R.  :  —  When  this  executrix  offered  security  to 

I  haYo  no  doubt  whatever  about  this  the  bankers  they  ought  to  have  searched 
case.  The  doctrine  of  li$  pendens  would  for  lis  pendens.  If  they  had  done  so  they 
be  worth  nothing  at  all  if  when  a  suit  would  have  found  a  suit  in  which  a 
is  registered  the  application  of  that  doc-  decree  had  been  made  and  the  accounts 
trine  is  to  be  excluded  on  the  ground  taken,  and  that  this  picture,  as  part  of 
that  the  parties  do  not  actually  know  the  assets  of  the  testator,  was  included 
of  the  suit,  or  that  the  doctrine  only  in  the  proceedings.    I  am  therefore  of 
applies  to  real  estate.    I  have  always  opinion  that  the  claim  of  a  separate  and 
thought,  and  I  still  think,  the  Act  re->  distinct  lien  upon  this  picture  cannot 
specting  lis  pendens  a  very  beneficial  be  sustained,  and  that  the  picture  re- 
Act,  for  it  was  extremely  mischievous  mains  part  of  the  assets  of  the  testator, 
that  purchasers  should  be  affected  by  a  and  that  the  bankers  must  come  in  and 
suit  the  existence  of  which  they  had  prove  in  the  ordinary  way. 
no  means  of  knowing;  but  now  if  a  (2)  Law  Rep.  5  Ch.  663,  669,  670. 
purchaser  or  assignee  does  not  search  (3)  Ibid.  7  Ch.  123. 
for  lis  pendens  it  is  his  o?m  fault.          (4)  Ibid.  2  Ch.  171. 
"When  a  person  presents  a  security  to  a          (5)  2  P.  VVms.  4iB2, 
lanker  the  banker  is  bound  to  search          (6)  3  J.  &  Lat.  267,  282,  293,  305. 
for  lis  pendens,  and  if  any  is  found  then.          (7)  1  De  G.  &  J.  566. 
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L.  JJ.      that  a  security  like  this  cannot  be  sustained.    An  executor,  no 

1878        doubt,  if  there  be  no  suit,  may  mortgage  the  assets  even  for  a  pre- 

bI^t      existing  debt ;  but  after  a  decree  for  administration  has  been  made, 

GiBDOKB     ^®  submit  that  he  cannot  mortgage  them  so  as  to  exonerate  a 

mortgagee  from  liability  to  see  to  the  application  of  the  money, 

and  still  less  can  he  mortgage  them  to  secure  a  pre-existing  debt, 
no  money  being  advanced  at  the  time.  This  is  giving  a  preference 
between  creditors,  which  it  is  settled  that  an  executor  cannot  do 
after  decree.  Moreover,  it  is  clear,  from  the  form  of  the  memo- 
randum, that  the  bankers  were  dealing  with  Mrs.  Oibbons  in  her 
individual  capacity,  and  not  as  executrix,  and  they  can  only  there- 
fore claim  a  security  on  her  beneficial  interest,  if  any :  Eaynes  v. 
Forshaw  (1). 

Sir  W.  M.  James,  L  J.  :— 

It  is  quite  clear  to  me  that  the  Appellants  must  have  the  value 
of  the  picture.  Whether  they  will  ever  get  anything  more  is  a 
matter  which  must  be  determined  hereafter,  but  I  should  not  be 
disposied  to  give  any  encouragement  to  a  claim  for  anything  more. 

It  appears  that  the  account  opened  by  this  lady  with  the  bank 
was  opened  as  an  executorship  account,  and  the  bank  had  no  notice 
of  any  breach  of  trust.  They  afterwards  obtained  from  her,  she 
being  both  the  executrix  and  universal  legatee,  the  deposit  of  a 
picture  as  security  for  the  balance  of  that  account  and  for  farther 
advances.  Further  advances  were  made,  and,  in  my  judgment, 
the  executrix  had  the  legal  right  to  make  such  a  deposit ;  and  in 
order  to  deprive  them  of  the  benefit  of  it  there  must  be  evidence 
to  shew  that  they  had  notice  of  there  being  some  breach  of  trust 
in  the  transaction.  Now  it  appears  to  me  that  the  bankers  did 
nothing  but  what  was  in  the  usual  course  of  business,  and  that 
there  is  nothing  to  fix  them  with  any  notice  of  a  breach  of  trust 
The  doctrine  of  lis  pendens  has  no  bearing  on  the  case,  for  a  mere 
administration  decree,  no  receiver  having  been  appointed,  nor  any 
injunction  granted  to  prevent  the  executrix  from  dealing  with  the 
assets,  would  not  take  away  her  l^al  powers  so  as  to  invalidate 
the  title  of  persons  claiming  under  a  disposition  made  by  her  in 
exercise  of  those  powers.  Under  these  circumstances,  as  the  order 
,    (I)  11  Hftie,  93. 
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of  the   Master  of  the  EoUs  proceeds  entirely  on  the  ground  of       L.  Jj. 
Us  pendens,  there  appears  to  me  to  be  no  sufficient  reason  for  sus-        1873 
taining  it ;  and  in  my  opinion,  therefore,  it  must  be  discharged.  b^kt 

SiE  G.  Hellish,  L  J. :—  ^^^ 

I  am  of  the  same  opinion. 

Solicitors:  Messrs.  Newman^  Dale,  &  Stretton;  Messrs.  Palmer, 
Eland,  &  Nettkship. 


HUNTER  V.  CHESHIRE.  L.JJ. 

[1872    H.     250.].  1878 

Will — ConstrucHon-^Memher  of  a  Class  dying  he/ore  the  Date  of  the  Will--  J^  7. 

Substituted  Oi/t. 

A  t^tatris,  among  other  legacies,  gave  to  the  children  of  her  late  couBin 
JR.  K,  £1000.  The  will  contained  a  proviso  that  if  any  legatee  should  die 
in  the  lifetime  of  the  testatrix  leaving  children,  such  legacy  should  not 
lapse,  hut  should  be  paid  to  the  children  of  the  deceased  legatee.  One  of 
the  children  of  i?.  IL  was  dead  at  the  date  of  the  will,  leaving  children : — 

Htld  (affirming  the  decision  of  Malins,  V.C.)»  that  the  children  of  the 
deceased  child  could  not  take  under  the  proviso  in  the  will,  inasmuch  as  the 
deceased  child  was  not  a  ''  legatee  **  within  the  meaning  of  the  clause. 

In  re  Patterns  Trust  (1)  and  Adams  v.  Adams  (2)  distinguished. 

xHIS  was  an  appeal  from  a  decision  of  Yice-Chancellor  Malins.  \ 
The  will  of  Ann  Sutton,  dated  the  29th  of  October,  1864,  con- 
tainedy  among  numerous  others,  the  following  bequests : — '^  To  the 
children  of  my  late  cousin,  Bichard  Hedy,  £1000,  to  be  diyided 
equally  between  them :  To  the  children  of  my  late  cousin,  WU- 
Ham  Heely,  £1000,  to  be  divided  equally  between  them."  At 
the  en4  of  the  will  was  the  following  proviso:  "And  I  hereby 
declare  that,  in  case  any  legatee  shall  die  in  my  lifetime  leaving  a 
child  or  children  him  or  her  surviving,  such  legacy  shall  not  lapse, 
but  be  paid  to  the  child,  if  only  one,  of  such  deceased  legatee,  or 
to  the  children,  if  more  than  one,  equally,  on  their  attaining  their 
several  and  respective  ages  of  twenty-one  years." 
The  testator  died  in  March,  1871. 

Richard  Hedy  and  William  Hedy  had  several  children  who 
(1)  Law  Rep.  9  Eq.  52.  (2)  Law  Eep.  X4  E<j.  246. 
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L.JJ.      survived  the  testator;  but  Ann  Hunter ^  one  of  the  daughters  of 
1878       Bichard  Sedy,  and  John  Hedy,  one  of  the  sons  of  William  Eedy^ 
h™     died  before  the  date  of  the  wiU,  leaving  children. 

V-  The  bill  was  filed  by  the  children  of  Ann  Hunter  and  John 

Hedy  for  the  administration  of  the  estate  of  the  testatrix,  and  the 
question  was  raised  by  demurrer  whether  they  were  entitled  to 
any  interest  under  the  will.  The  Yice-Chancellor  held  that  the 
children  who  died  before  the  date  of  the  will  did  not  come  under 
the  term  "  legatees ''  in  the  proviso  at  the  end  of  the  will,  and 
that  the  Plaintiffs  were  therefore  not  entitled  to  any  legacy ;  and 
he  allowed  the  demurrer.  From  this  decision  the  FlaintifCs 
appealed. 

Mr.  Pearson,  Q.C.,  and  Mr.  W.  Barber,  for  the  Appellants : — 

The  words  "  any  legatee  "  in  the  clause  at  the  end  of  the  will 
must  be  read  with  reference  to  each  particular  bequest.  When 
read  with  reference  to  this  bequest  it  means  '*any  child  of  my  late 
cousins  Bichard  Hedy  or  William  Heely^  and  that  is  suflScient  to 
include  children  who  died  before  the  date  of  the  will,  and  brings 
the  case  under  the  authority  of  In  re  Potter's  Trust  (1)  and 
Adams  v.  Adam^  (2).  It  is  said  that  these  cases,  both  of  which 
were  decided  by  Yice-Chancellor  Malins,  are  not  reconcilable  with 
Christopherson  v.  Naylor  (3)  and  In  re  HotehJciss*  Trusts  (4).  If 
so,  it  is  important  that  the  question  should  be  set  at  rest  by  the 
decision  of  the  Court  of  Appeal.  Phillips  v.  Phillips  (5)  and 
Loring  v.  Thomas  (6)  are  in  our  favour.  In  the  latter  case  Sir 
jB.  Kindersley  said  that  it  is  entirely  a  question  of  intention 
whether  a  member  of  a  class  who  had  died  before  the  date  of  the 
will  should  be  included. 

Mr.  Cotton,  Q.C.,  and  Mr.  JP.  T.  White,  for  the  Defendants,  the 
executors,  were  not  called  on. 

Sib  W.  M.  James,  L  J. : — 

I  am  of  opinion  that  the  decision  of  the  Yice-Chancellor  was 
quite  right  in  this  case.    It  is  no  part  of  our  duty  to  say  whether 

(1)  Law  Rep.  8  Eq.  52.  (4)  Law  Rep.  8  Eq.  643. 

(2)  Ibid.  14  Eq.  246.  (5)  10  Jur.  (N.S.)  1173. 
,    (3)  1  Mer.  320.                                           (6)  1  Dr.  &  Sna.  497, 
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In  re  Poiter's  Trust  (1)  is  or  not  reconcilable  with  the  other  autho- 
ritiea.  The  ground  on  which  the  yice*Chancellor  rested  his 
decision  in  the  present  case  is  quite  unanswerable.  The  proyiso  in 
the  will  is,  that  in  case  any  legatee  should  die  in  her  lifetime^ 
leaving  a  child  or  children  him  surviving,  such  legacy  should 
not  lapse,  but  be  paid  to  the  child  or  children  of  such  deceased 
legatee.  A  legatee  must  be  a  person  to  whom  a  legacy  is  given 
by  the  will,  and  the  Plaintiffs  are  not  entitled  as  legatees  either 
in  their  own  name  or  as  the  children  of  deceased  legatees.  The 
words  of  this  will  do  not,  therefore,  permit  the  question  to  be 
raised  which  was  discussed  in  Christopherson  v.  Naylor  (2)  and  In 
re  Potters  Trust.  We  must  leave  that  question  to  be  settled  on 
some  future  occasion  when  there  are  words  which  will  admit  of  its 
being  settled.    The  appeal  must  be  dismissed. 


1873 

ClWBlltE. 


Sir  G.  Mellish,  LJ.,  concurred. 

Solicitors:  Messrs.  T.  White  &  Sons;  Messrs.  Deans  &  ChtM). 


EGBERTS  V.  ALBERT  BRIDGE  COMPANY. 

[1871    R.    151.] 

Practice — Waiver  of  CoiUempt— Acceptance  of  Answer, 

A  Defendant  who  was  in  contempt  for  non-payment  of  costs  filed  his 
answer  and  left  a  copy  at  the  office  of  the  Plaintiff's  solicitor.  The  Plaintiffs 
solicitor  did  not  return  the  copy  nor  more  to  take  the  answer  off  the  file, 
bat  kept  it  withoat  reading  it  till  after  the  time  for  deeming  it  sufiBcient  had 
elapsed: — 

Ueid  (affirming  the  decision  of  MaHns^  "V.C,),  that  the  Plaintiff  had  waived 
the  contempt,  and  that  the  Defendant  was  in  a  position  to  move  to  dismiss 
the  bill  for  want  of  prosecution^  if  the  Plaintiff  did  not  proceed  in  proper 
time. 

1  HIS  was  an  appeal  from  an  order  of  Yice-Chancellor  Matins. 
The  bill,  which  related  to  the  ownership  of  certain  shares  in  the 
Albert  Bridge  Company^  was  filed  in  November,  1871,  and  inteiv 
rogatories  were  served  on  the  company  on  the  21st  of  December. 
(1)  Law  Rep.  8  Eq.  62.  (2)  1  Mer.  320. 
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COMPAMT. 


No  answer  having  been  put  in,  a  distringas  was  issued  against  the 
company  on  the  3rd  of  May,  1872,  which  was  executed  by  the 
Sheriff  of  Middlesex. 

On  the  27th  of  May  the  Defendants,  not  having  paid  the  costs 
of  the  distringas,  and  while  they  were  in  contempt  for  not  so  doing, 
filed  their  answer,  and  their  solicitor  sent  his  clerk  with  a  printed 
copy  of  it  to  the  o£5ce  of  the  Plaintiff's  solicitor,  on  the  31st  of 
May,  with  the  following  letter : — 

''We  have  filed  the  answer  of  the  company  herein,  and  left 
office  copy  at  your  office  this  afternoon,  for  which  you  will  have 
to  pay  us  £3.  Be  good  enough  to  let  us  know  how  many  printed 
copies  you  will  require." 

The  FlaintifiTs  solicitor  was  not  at  home  when  the  copy 
answer  was  left  there,  but  on  his  retnm  he  instructed  his  clerk 
that  if  the  clerk  of  the  Defendants  called  again  he  should  say 
that  he  declined  to  receive  the  copy  answer  until  the  costs  of 
the  distringas  had  been  paid :  and  he  stated  that  he  afterwards 
accidentally  met  the  clerk  of  the  Defendants'  solicitor,  and  told  him 
that  he  would  not  accept  the  copy  answer.  On  the  other  hand, 
the  clerk  of  the  Defendants'  solicitor  said  that  he  could  not  re- 
member such  a  conversation. 

The  copy  answer  remained  in  the  office  of  the  Plaintiff's  solicitor 
unread,  and  no  further  steps  were  taken  in  the  cause  until  the  24th 
of  March,  1873,  when  the  Defendants  moved  before  the  Vice-Chan- 
cellor  to  dismiss  the  Plaintiff's  bill,  for  want  of  prosecution,  with 
costs. 

The  Yice-Chancellor  made  an  order  to  that  effect — the  Plaintiff 
declining  to  give  an  undertaking  to  file  replication  or  give  notice 
of  motion  for  decree — but  without  prejudice  to  the  Plaintiff's  right 
to  recover  his  costs  of  the  distringas.  The  Plaintiff  appealed  from 
this  order. 

Mr.  Cottrdl,  for  the  Appellant: — 

The  Plaintiff  was  in  contempt  for  non-payment  of  costs,  and  he 
had  no  right  to  take  any  steps  in  the  cause  without  clearing  his 
contempt  The  mere  tender  of  the  costs  is  not  sufficient :  Oreen  v. 
Thomson  (1).    But  even  that  was  not  done  here.    If  the  Plaintiff 

^1)  1  S.  &  S.  1?1. 
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bad  applied  for  a  copy  of  the  answer  it  would  not  have  been 
safficient  to  waive  the  contempt:  Woodward  t.  Twinai'M  (1); 
AUomey-General  y.  Shield  (2).  Much  less^  where  the  Plaintiff  did 
not  apply  for  a  copy,  and  declined  to  receive  the  copy  which  was 
sent  to  him. 

Mr.  J^eanon,  Q.C.y  and  Mr.  Bendall^  for  the  Defendants: — 

The  Plaintiff  has  not  merely  received  a  copy  of  the  answer  but 
he  has  kept  it  till  the  answer  has  become  sufiScient.  He  ought  to 
have  moved  to  take  the  answer  off  the  file  till  the  contempt  was 
cleared,  but  as  he  has  not  done  so,  the  time  runs  from  the  filing  of 
the  answer,  and  it  has  now  become  sufficient:  Coyley.  Alleyne  (3). 
Under  these  circumstances  he  must  be  held  to  have  accepted 
the  answer:  Herrett  v.  Beynolds  (4). 

Mr.  CottreHf  in  reply. 

Sir  W.  M.  James,  L.J. : — 

The  Vice-Chancellor  appears  to  have  followed  the  more  recent 
autiiorities ;  and  I  think  that  his  order  was  correct  The  appeal 
most  therefore  be  dismissed  with  costs. 

Sib  G.  Mellish,  L.  J.,  concurred. 

Solicitors:  Mr.  WeigaU;  Messrs.  MayJiew,  Salmon^  <£•  WhUitig. 


L.  JJ. 

1S73 

BOBKBTB 

V. 

Alhebt 
Bridge 

COMPAKT. 


(1)  9  Sim.  301. 

(2)  11  Bcav.  441. 


(3)  16  Beav.  54?. 

(4)  2  Giff.  409. 
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[1871    E.    12.] 

Landlord  and  Tenant— Noxious  Plants — Tew  Trees— Implied  Warranty — lia- 
hility  to  keep  up  Fences — Parol  variation  of  Lease — Collateral  Agreement — 
Statute  of  Frauds — Agreement  to  destroy  Game — Damage  from  Game. 

There  is  no  implied  warranty  on  the  part  of  a  lessor  who  lets  land  for  agri- 
cultural purposes,  that  no  noxious  plants  are  growing  on  the  demi^ 
premises. 

There  is  no  implied  obligation  on  the  part  of  a  lessor  to  keep  up  the  fences 
of  closes  which  he  retains  in  his  own  hands,  and  which  abut  upou  land  de- 
mised to  a  tenant,  so  as  to  prevent  the  tenant's  cattle  from  straying  on  to 
them. 

A  farmer  being  in  treaty  for  a  lease  of  a  farm,  declined  to  take  it  on  account 
of  the  quantity  of  game.  The  lessor  promised  that  he  would  kill  down  the 
game,  and  would  not  let  the  shooting,  but  refused  to  allow  the  promise  to  he 
inserted  in  the  lease.  The  tenant  accordingly  executed  a  lease  prepared  hy 
the  lessor's  solicitor,  in  which  the  right  to  kill  game  was  reserved  to  the 
lessor,  his  friends  and  servants.  The  lessor  afterwards  let  the  shooting,  and 
did  not  kill  down  the  game : — 

J?<^,that  there  was  a  bioding  collateral  agreement  to  kill  down  the  game, 
and  that  the  tenant  was  entitled  to  compensation  for  damage  done  by  the 
game. 

Decision  of  the  Master  of  the  HoUs  reversed. 

In  this  case  there  were  two  appeals  from  a  decision  of  the  Master 
of  the  Eollsy  made  in  a  suit  for  the  administration  of  the  estate  of 
the  late  Mr.  Henry  John  Adeane,  of  Babraham  Park,  Cambridge- 
shire. 

In  the  course  of  the  administration  a  claim  was  made  by  Mr. 
John  Bennett,  a  tenant  who  occupied  the  home  farm  under  a  lease 
dated  the  10th  of  August,  1868,  for  damage  to  the  amount  of 
£580,  for  the  loss  of  cattle  which  he  alleged  to  have  been  poisoned 
by  eating  yew  leaves  through  the  default  of  the  landlord. 

The  plantations  on  the  farm  were  reserved  to  the  landlord,  and 
Mr.  Bennett's  first  complaint  was,  that  early  in  the  spring  of  1869 
he  lost  36  lambing  ewes  out  of  a  flock  of  220,  and  about  100  lambs, 
owing  to  their  browsing  the  yew  trees  in  one  of  the  plantations,  the 
branches  of  which  extended  over  the  fence  so  as  to  be  within  reach 
of  the  cattle  in  the  adjoining  field  ;  and  that  in  1869  he  lost  105 
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sheep  tfaroagh  their  eating  the  clippings  from  yew  trees,  which  L.  JJ. 
had  been  thrown  by  Mr.  Adeanes  gardener  upon  the  field  where  ists 
the  sheep  were.  E^« 

Secondly,  he  complained  that,  in  1870,  after  Air.  Adecmes  death,         *- 

he  had  lost  a  steer  and  three  cows  through  their  eating  the        

clippings  from  yew  trees  in  a  plantation  called  the  Island,  which 
the  i^niTyntla  were  allowed  to  get  at  by  reason  of  the  insufiScient 
state  of  the  repair  of  the  fence.  The  Island  was  surrounded  by  a 
ditch,  eight  feet  deep,  which  was  generally  full  of  water,  but  by 
reason  of  the  dryness  of  the  season  the  ditch  had  become  dry,  and 
there  was  no  other  sufficient  fence.  Evidence  was  adduced  to 
shew  tbe  poisonous  nature  of  the  leaves  and  branches  of  the  yew, 
especially  of  the  clippings  when  dry.  There  was  no  proof  of  any 
agreement  by  Mr.  Adeane  to  keep  up  the  fence  round  the  planta- 
tion called  the  Island.  x 

Mr.  Bennett  made  a  third  claim  for  £1039  59.  3<Z.,  as  compensa- 
tion for  damage  done  to  his  crops  and  grass  by  the  hares  and 
rabbits  in  the  plantation.    He  based  this  claim  on  a  parol  agree- 
ment between  himself  and  Mr.  Adeane  Yfhen  he  took  the  farm,  that 
Mr.  Adeane  would  kill  down  the  game  and  not  let  the  shooting 
during  the  tenancy.    The  evidence  on  this  head  was  contained  in 
the  afiSdavits  of  Mr.  Bennett  and  Mr.  T.  Rush,  Mr.  Adeanes  agent. 
From  their  statements  it  appeared  that,  in  Jime,  1868,  Bennett 
went  over  the  farm  with  JBusA,  and  then  told  him  that  there  was  so 
much  game  that  he  would  not  take  the  farm,  and  that  Bush  then 
assured  him  that  he  was  authorized  to  tell  him  that  the  game 
would  not  be  let  any  more,  that  it  would  all  be  killed  down,  and 
that  all  the  keepers  had  notice  to  leave ;  but  that  as  the  game  was 
let  to  Mr.  Bennie  till  the  end  of  the  season,  it  could  not  be  altered 
till  that  time,  and  after  that  only  one  man  would  be  kept  to  kill 
vermin  and  rabbits.    Bennett  afterwards  went  with  Bush  to  the 
Hall  and  saw  Mr.  Adeane^  who  was  in  very  delicate  health,  and 
Lady  Eliasabdh  Adeane^  his  wife,  when  Bennett  again  expressed  his 
refusal  to  take  the  farm,  while  there  was  so  much  game  on  it. 
Mr.  Adeane  then  said, ''  Yes^  but  Mr.  Bush  has  told  you  that  the 
game  is  to  be  killed  down,  and  the  keepers  have  all  notice  to 
leave,  and  only  one  man,  a  sort  of  vermin-killer  or  policeman,  is 
to  be  employed,  and  no  keepers  will  be  kept,  and  no  game  let 


Adeaks, 
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L.  JJ.      during  your  lease;"  and  he  added,  "there  will  be  only  a  few 
1873        winged  game  kept  for  shooting  for  my  friends — in  fact,  what  the 
Erskm     farm  would  naturally  raise,"  Benndt  then  asked  whether  he  might 
kill  the  hares  and  rabbits,  and  Mr.  Adeane  and  Lady  EKzdbeih 
said, "  We  cannot  give  you  the  hares,  but  will  give  you  the  right 
to  kill  the  rabbits  on  the  farm,  but  not  on  the  plantations,  and 
then  not  to  shoot  them ;   but  Mr.  Bush  has  the  power  of  killing 
the  hares  and  rabbits  on  his  farm,  and  at  any  time   yoa  can 
ask  him  to  kill  them  on  your  farm,  or  from  the  plantations,  when 
you  are  receiving  any  damage."    Mr.  Adeane  also  added,  **I  do 
not  wish  the  tenor  of  the  lease  to  be  altered  from  my  other  leases 
respecting  the  game,  but  Bush  is  witness  that  no  game  will  be  let 
and  no  keepers  kept  during  your  lease."    Lady  Elizabeth  Adeane' s 
recollection  of  the  conversation  differed  in  some  respects  from 
Bennetfs  statement,  but  the  Lords  Justices  were  of  opinion  that 
the  verbal  promise  to  kill  down  the  game  and  not  to  let  the 
shooting  was  suflSciently  proved.    Relying  on  this  promise,  Benndt 
agreed  to  take  the  farm,  and  a  lease  was  drawn  up  by  Mr.  Adeane's 
solicitor,  and  executed,  by  which  the  farm  was  demised  to  Bennett 
for  eight  years,  from  Michaelmas,  1868,  at  a  rent  of  £560.    The 
lease  reserved  to  the  lessor,  his  heirs  and  assigns,  the  exdusive 
right  to  all  game  and  fish,  and  to  preserve  the  same,  and  by 
himself  and  themselves,  his  and  their  friends  and  servants,  to 
enter  upon  the  premises  and  to  shoot  and  sport  over  the  same, 
but  so  nevertheless  that  the  lessee,  his  executors,  administrators  or 
assigns,  should  be  at  liberty  to  keep  down  the  rabbits  on  the  land 
otherwise  than  by  shooting. 

In  the  spring  of  1869  Mr.  Adeane  let  the  house  and  grounds  and 
all  the  shooting  to  Mr.  J.  Bennie,  who  had  hired  the  shooting  the 
previous  year,  and  the  keepers  were  retained  on  the  estate,  and 
the  game  strictly  preserved  as  before. 

Mr.  Adeane  died  on  the  17th  of  February,  1870.  He  was  only 
tenant  for  life  of  the  estate,  and  as  the  lease  was  granted  by 
him  alone  the  term  granted  by  the  lease  ceased  on  his  death, 
but  Bennett  was  continued  as  tenant  by  the  trustees  of  the  estate. 
The  bill  was  filed  on  the  9th  of  February,  1871.  Bennetfs  claims 
came  before  the  Master  of  the  Kolls  on  an  application  to  vary 
the  Chief  Clerk's  certificate,  and  His   Lordship  declared  that 
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Mr.  Adean^s  estate  was  liable  for  the  loss  sustained  by  Bennett  by 
reason  of  the  sheep  and  cattle  being  poisoned  by  the  branches  or 
cuttings  of  yew  trees,  and  directed  an  inquiry  as  to  the  amount  of 
loss  sustained  by  him ;  but  he  refused  to  make  any  order  as  to  the 
claim  for  compensation  for  damage  done  by  the  game  (1).  From 
this  decision  both  Mr.  Adeanes  trustees  and  Bennett  appealed. 

First,  with  respect  to  the  cattle  that  were  poisoned  by  the  yew 
trees  which  hung  over  the  land  demised  and  the  cuttings  thrown 
upon  the  land, 


L.JJ. 

1873 
Ebskixb 

V. 

Adeane. 


Mr.  jPVy,  Q.C.,  and  Mr.  Bromehead,  for  Mr.  Adeane  s  trusteeSi 
contended  that  there  was  no  foundation  for  the  doctrine  that  there 
is  an  implied  warranty  by  the  landlord  that  there  should  be  no 


(1)  1873.  March  12. 
LOBD  ROMILLT,  M.R.  :— 

I  have  had  considerable  difficulty 
with  respect  to  the  alleged  agreement 
about  the  game,  hut  I  am  of  opinion 
that  it  was  not  a  distinct  agreement  hut 
an  alteration  of  the  original  terms  of 
agreement,  and  if  it  was  intended  to  he 
hinding  it  ought  to  have  heen  inserted 
in  the  lease.  It  was  not  a  separate 
contract  entered  into  between  the  land- 
lord and  tenant,  that  if  a  certain  thing 
was  done  the  tenant  would  take  a 
lease ;  nor  was  it  an  agreement^  which 
it  might  have  heen,  for  a  year  to  the 
effect  that  if  the  landlord  would  keep 
down  the  game  the  tenant  would  pay 
him  a  sum  of  money,  in  which  case  it 
might  have  heen  good  under  the  Statute 
of  Frauds^  but  it  was  a  parol  alteration 
of  the  lease  and  was  not  hinding.  I 
think,  therefore,  that  Mr.  Bennett  is 
not  entitled  to  any  compensation  in 
respect  of  that  claim. 

In  respect  of  the  other  matter,  the 
result  produced  on  my  mind  hy  read- 
ing the  affidavits  is,  that  the  animals 
were  poisoned  hy  the  yew,  and  having 
come  to  that  conclusion,  I  think  the 
law  is  (I  do  not  know  whether  it  has 


ever  heen  laid  down  so  broadly)  that 
there  is  an  absolute  warranty  by  the 
landlord  that  there  ehaU  he  nothing  on 
his  estate  to  hurt  the  cattle  of  the  far- 
mer. Consequently  it  does  not  depend 
upon  the  question  of  negligence,  or 
whether  he  has  done  this  or  that,  but 
if  in  fact  the  cattle  have  been  poisoned 
hy  hrowsing  upon  shruhs  which  the 
landlord  has  upon  his  land  which  hap- 
pen to  he  poisonous  (though  he  did  not 
know  it),  that  is  included  in  the  war- 
ranty, and  he  is  bound  to  make  good 
the  loss  to  the  tenant.  That  is  my 
opinion  on  the  result  of  the  cases.  If 
you  think  you  can  change  my  opinion 
upon  it  I  will  hear  you  willingly. 

[After  some  further  argument,  Hid 
Lordship  adhered  to  his  opinion,  and 
added :— ]  With  regard  to  the  fencing 
of  the  Island,  it  appears  that  the  cattle 
went  over  where  there  was  a  ditch  of 
about  eight  feet  deep,  which  was  for- 
merly full  of  water  but  was  dried  up  hy 
the  weather,  and  the  landlord  did  not 
put  any  fencing  to  prevent  the  cattle 
getting  over.  They  accordingly  went 
into  his  plantation  and  ate  noxious 
shrubs.  I  am  of  opinion  that  he  is 
answerable  for  that,  and  I  accordingly 
hold  so. 


V. 
Ad  KANE. 
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L.  J  J.      noxioiw  trees  on  the  land  demised :  Sutton  v.  Temple  (1).     With 

1873       respect  to  the  cuttings  which  were  thrown  on  the  land,  if  there  was 

Ebskinb     a^y  negligence  on  the  part  of  Mr.  Adeane  or  his  servants  it  was 

the  ground  of  a  personal  action  and  was  limited  by  the  8  &  4  WilL 

4,  c.  42,  s.  2,  to  six  months  from  the  death  of  Adeane,  a  period 

which  had  elapsed  long  before  the  claim  was  made. 

Mr.  SotUhffcUe,  Q.C.,  and  Mr.  CraeknaU,  for  Bennett,  argned  that 
the  objection  arising  from  the  3  &  4  Wm.  4,  c  42,  was  taken  too 
late.  It  was  not  taken  in  the  Court  below ;  and  it  was  understood 
by  all  parties  that  all  claims  on  the  estate  should  be  made  in  the 
administration  suit.  They  relied  on  Jones  r.  Festiniog  Bailway 
Company  (2). 

Sir  W.  M.  James,  L.J. : — 

This  claim  does  not  appear  to  me  to  rest  on  any  question  of 
warranty.  It  is  a  claim  against  the  executors  of  the  deceased 
tenant  for  life,  for  a  wrongful  act  of  his,  for  negligence  of  him  and 
of  his  servants  with  respect  to  the  yew  trees,  in  providing  in- 
suflBcient  fencing,  and  for  throwing  the  cuttings  on  to  the  tenant's 
land.  That  clearly  is  a  ground  upon  which  at  common  law,  before 
the  statute,  no  action  could  be  brought  by  or  against  an  executor 
of  a  deceased  person.  The  statute,  while  giving  a  right  of  action, 
has  prescribed  a  certain  time  within  which  a  claim  must  be  made, 
and  that  time  has  elapsed.  I  am  of  opinion,  therefore,  that  the 
claim  with  respect  to  anything  done  in  the  time  of  the  tenant  for 
life  must  be  considered  as  not  available  for  any  purpose  in  this 
suit. 

Sir  G.  Mellish,  L.J. : — 

T  am  of  the  same  opinion.  The  rule  of  common  law  was  that 
a  personal  action  died  with  the  person,  and  that  no  such  action 
could  be  brought  against  his  executors  or  administrators.  Now  it 
is  clear  that  this  claim,  so  far  as  it  goes  to  negligence  in  keeping 
up  the  fences,  or  negligence  in  allowing  the  cuttings  from  the  yew 
trees  to  be  placed  where  the  cattle  could  get  at  them,  or  the  negli- 

(1)  12  M.  &  W.  52.  (2)  Law  Bep.  3  Q.  B.  733. 
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genoe  in  allowing  the  branches  of  the  yew  trees  to  grow  over  the      ^  JJ- 
hurdles,  would  all,  if  they  were  maintainable  at  all,  be  by  i>er8onal       1873 


action*  Ebskiks 

I  may  say,  however,  that,  in  my  opinion,  as  far  as  regards  the     adbahe. 

yew  trees  growing  over  the  hurdles,  no  such  claim  could  be  sus-        

tained  at  alL 

With  respect  to  what  the  Master  of  the  Bolls  seems  to  have 
rested  his  judgment  upon,  namely,  that  there  was  a  warranty  that 
no  noxious  trees  should  grow  on  the  demised  premises,  I  have 
never  heard  of  any  such  warranty.  The  law  of  this  country  is 
that  a  tenant,  when  he  takes  a  farm,  must  look  and  judge  for  him- 
self what  the  state  of  the  farm  is.  Just  as  in  the  case  of  a 
purchaser  of  a  business  the  rule  is  eaveai  emptor,  so  in  the  case  of 
taking  the  lease  of  property  the  rule  is  caveat  lessee  ;  he  must  take 
the  property  as  he  finds  it  I  never  heard  that  a  landlord  war- 
ranted that  the  sheep  should  not  eat  his  yew  trees.  Yew  trees,  it 
appears,  are  not  at  all  times  poisonous ;  and  although  it  is  not  un- 
common for  them  to  grow  in  plantations,  or  about  a  farm,  it  is  very 
rare  for  any  accident  to  happen  on  account  of  them.  In  my 
opinion  the  lessee  must  take  his  chance  of  such  a  damage,  or  ask 
for  an  express  warranty  if  he  thinks  there  is  reason  to  fear  that 
his  cattle  or  sheep  may  be  injured.  Throwing  the  cuttings  in  the 
way  of  the  sheep  might  be  a  different  thing ;  if  it  were  necessary 
to  go  into  that  question,  it  might  be  necessary  to  inquire  whether 
there  was  not  contributory  negligence  in  the  servants  of  the  tenant 
in  allowing  the  sheep  tg  go  where  the  cuttings  were  thrown.  But  it 
is  unnecessary  to  consider  that  question.  These  causes  of  action 
having  died  with  the  person,  except  so  far  as  the  statute  enabled 
an  action  to  be  brought,  and  no  action  or  suit  having  been  brought 
during  the  time  appointed  by  the  statute,  the  executors  were  at 
the  time  this  bill  was  filed  freed  from  all  liability  in  respect  of  it. 

With  respect  to  the  cattle  that  had  strayed  into  the  plantation 
called  the  Island, 

Mr.  Fry,  Q-C.,  and  Mr.  Brotnehead,  contended  that  there  was 
no  obligation  in  Mr.  Adeane  to  keep  up  a  sufficient  fence  to  keep 
out  Bennd£s  cattle.    Every  occupier  of  land  was  bound  to  keep 
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L.  JJ.       his  cattle  from  straying  on  to  his   neighbour's  land :  Bagls  v. 
1873        Tamlyn  (I) ;  Lawrence  v.  Jenkins  (2) ;  Fletcher  v,  Bylands  (3). 


Ebskinb 

r. 
Adeaxe. 


Mn  Southgate^  Q.C.,  and  Mr.  CracknaH,  for  Bennett,  contended 
that  whatever  might  be  the  rule  as  between  independent  adjoining 
landowners,  it  did  not  apply  as  between  a  landlord  and  his  tenant. 
The  tenant  had  no  right  to  touch  the  fence  of  the  plantations, 
and  when  the  tenant  covenanted  to  keep  up  the  fences  on  the  land 
demised  to  him,  there  was  an  implied  contract  on  the  part  of  the 
landlord  to  repair  the  fences  on  the  part  of  the  property  kept  ia 
his  own  hands. 

Sib  W.  M.  Ja^mes,  L.  J.  :— 

If  this  had  been  the  case  of  two  adjoining  landowners  it  seems 
not  to  be  substantially  disputed  that  no  grounds  of  action  would 
have  arisen  by  reason  of  the  accident,  or  whatever  it  may  be  that 
has  occurred  in  this  case.  One  piece  of  property  being  open  to 
another  piece  of  property  cattle  have  found  their  way  from  the 
lands  of  one  owner  into  the  lands  of  another  owner,  on  which  was 
some  poisonous  matter  which  was  left  there  by  the  lopping  of 
some  yew  trees.  In  that  case,  there  being  no  obligation  by  con- 
tract or  by  prescription,  as  between  the  landowners,  it  is  clear 
that  no  action  would  lie  by  reason  of  the  damage  that  ensued 
from  that  which  was  in  fact  the  trespass  of  the  cattle  of  the  com- 
plainer.  Now  can  it  make  any  difference  that  the  relation  of  the 
two  adjoining  landowners  is  this,  that  one  man  is  the  landowner 
in  fee  of  the  piece  of  ground  which  he  has  retained  in  his  own 
possession,  and  the  adjoining  person  is  the  landowner  for  a  term  of 
years  under  a  lease  created  by  his  neighbour  ?  I  am  of  opinion 
that  there  is  no  authority  and  no  principle  upon  which  any  distinc- 
tion can  be  drawn  in  respect  of  the  obligations  and  rights  as  between 
an  owner  in  fee  simple  and  a  tenant  for  life,  or  between  an  owner  in 
fee  simple  and  a  lessee  deriving  title  from  the  owner ;  and  if  there 
be  any  obligation  between  those  parties  it  must  arise  from  a  con- 
tract express  or  implied.  I  can  find  in  this  case  no  contract 
express  or  implied  that  the  owner  of  the  piece  of  ground  in  qae»- 

(1)  6  B.  &  C.  3^0.  (2)  Law  Rep.  8  Q.  B.  274. 

(3)  Law  Eep.  1  Ex.  265. 
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lion  should  keep  the  ditch  fall  of  water,  or  in  seasons  when  the  u  j j. 

ditch  was  not  full  of  water  should  supplement  it  by  a  sufficient  1973 

fence  to  prevent  cattle  from  trespassing  into  it    I  am  of  opinion,  -^H^sm 

therefore,  that  the  claim  has  entirely  Mled  in  this  respect.  ^.    ^- 

SiB  G.  Mellish,  L.  j.  : — 

I  am  of  the  same  opinion*  In  order  to  support  the  daim  it 
must  be  proved  that  there  was  an  obligation  on  the  part  of  the 
landlord  to  keep  up  a  sufficient  fence  between  the  land  which  had 
been  let  to  the  tenant  and  the  land  which  he  retained  in  his  own 
possession.  Now,  as  a  general  rule  an  obligation  to  repair  fences 
must  either  originate  in  prescription  or  in  express  contract,  or  it 
may  be  created  by  Act  of  Parliament,  as  is  constantly  done  in 
inclosures  of  commons,  but  it  must  be  created  in  some  way  or 
other.  Here,  of  course,  there  is  no  prescription,  and  the  only 
possible  question  is  whether  there  is  any  contract  between  the 
landlord  and  the  tenant  by  which  the  landlord  obliges  himself  to 
keep  up  the  fence.  I  will  assume  that  the  tenant  holds  from  the 
trustees  upon  the  same  terms  as  he  originally  held  from  Mr. 
Adeane,  who  gave  him  the  lease.  There  is  no  covenant  in  the 
lease  by  which  the  landlord  binds  himself  to  repair  these  fences ; 
there  is  a  covenant  on  the  part  of  the  tenant  which  I  will  assume 
does  not  apply  to  this  particular  fence,  because  I  think  it  only 
applies  to  those  fences  which  are  palrts  of  the  fields  which  are 
demised  to  the  tenant,  and  not  to  the  fences  of  the  plantations. 
The  landlord  no  doubt,  for  his  own  protection,  will  generally  repair 
the  fences  of  his  plantations,  but  he  has  not  covenanted  with  the 
tenant  that  he  will  keep  them  in  repair.  I  am  not  aware  of  any 
rule  of  law  by  which  we  can  import  such  a  covenant  into  a  lease 
which  does  not  contain  it.  The  common  law  of  England  is  dis^ 
tinguished  from  the  law  of  almost  all  other  countries  by  the  feust 
that  it  does  not  imply  contracts  and  agreements  to  anything  like 
the  same  extent,  but  generally  obliges  those  who  make  contracts 
to  insert  in  those  contracts  all  the  stipulations  by  which  they 
intend  to  be  bound.  No  doubt  there  are  cases  in  which  obliga- 
tions may  be  implied,  but  as  a  general  rule  the  man  who  wishes  to 
have  a  particular  stipulation  for  his  benefit  must  take  care  to 
VouVm.  3  2*  1 
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Ik  JJ«       have  that  stipulation  inserted  in  the  contract.    I  see  no  reason 
1S78        why  this  particular  obligation  should  be  excepted  from  what  I 
Ebskini     consider  to  be  the  general  law.    If  the  tenant  upon  looking  over 
'    AdkIvi.     ^^®  ^^^^  thought  it  was  for  his  advantage  to  have  this  done,  and 
to  have  certain  fences  which  were  in  the  possession  of  the  land- 
lord kept  in  repair  in  order  that  his  cattle  might  be  protected, 
he  should  have  had  a  covenant  inserted  in  the  lease  that  the  land- 
lord would  keep  those  fences  in  repair,  just  as  the  landlord  has 
taken  care  to  insert  that  the  tenant  would  keep  in  repair  the  fences 
of  the  jBelds  which  are  demised  to  him.    Therefore  I  agree  with 
the  Lord  Justice  that  this  claim  cannot  be  supported. 

Mr.  Soulhgate^  Q.C.,  and  Mr.  Craeknall,  then  opened  the  appeal 
with  respect  to  the  injury  done  by  the  game.  They  contended 
that  there  was  clear  evidence  of  a  promise  by  Mr  Adeane  to  keep 
down  the  rabbits  and  discharge  the  keepers,  and  not  to  let  the 
shooting  again.  This  was  not  a  parol  variation  of  the  lease,  but  a 
collateral  promise,  which  was  to  form  the  consideration  of  Bennett 
executing  the  lease.  They  relied  on  Morgan  v.  Chriffiih  (1); 
Harris  v.  Bickett  (2) ;  Lindley  v.  Lacey  (3) ;  Jervis  v.  Berridge  (4). 
It  was  said  that  the  promise  was  not  to  be  performed  within  a  year, 
and  therefore  was  void  under  the  4th  section  of  the  Staivie  of 
Frauds.  But  it  is  sufficient  if  the  contract  is  to  be  ]>erformed  by 
either  side  within  a  year :  Cherry  v.  Heming  (5) ;  and  in  this 
case  it  was  performed  by  Bennett  when  he  executed  the  lease. 

Mr.  Fry,  Q.C.,  and  Mr.  Bromehead,  for  the  trustees,  insisted  that 
there  was  no  satisfactory  evidence  of  any  such  promise  by  Mr. 
Adeane  as  was  alleged.  The  conversation  only  amounted  to  a 
negotiation  as  to  the  terms  of  the  lease,  and  Bennett  afterwards 
went  to  London  and  settled  the  terms  of  the  lease  with  Mr. 
Adeane^s  solicitor.  He  could  not  now  introduce  a  parol  variatioD 
into  the  lease.  Any  promise  which  Mr.  Adeane  made  as  to  the 
rabbits  could  not  be  performed  within  the  year,  and  ought  to  hare 
been  in  writing  under  the  Statute  of  Frauds. 

(1)  Law  Rep.  6  Ex.  70.  (3)  17  C.  B.  (N.  S.)  578. 

(2)  4  H.  &  N.  1.  (4)  Law  Bep.  8  Ch.  351. 

(5)  4  Ex.  681. 
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Sib  W.  M,  James,  L. J. : —  L.  jj. 

I  am  unable  to  ooncar  with  the  opinion  of  the  Master  of  the       ^^ 

BoUs  on  this  point    It  appears  to  me  that  there  is  abundant     Ebskink 

eyidence,  and  evidence  of  such  a  nature  as  is  satisfactory  to  obtain,     adrahx. 

when  there  is  anything  in  addition,  or,  as  we  may  call  it,  collateral, 

to  a  bargain  which  is  reduced  into  writing.    We  have  here  the 

evidence  of  the  claimant  himself,  and  the  evidence  of  the  agent  of 

the  other  contracting  party  who  was  present  at  the  negotiation 

between  them ;  and  we  have  also  the  statement  of  the  lady,  who,  in 

my  view,  really  corroborates  all  that  is  material  and  essential  in 

this  case  to  be  averred ;   that  is  to  say,  that  while  there  was  an 

agreement  going  on  for  a  lease,  which  was  to  contain  certain 

stipulations  only,  a  promise  was  made,  or  a  representation  which 

amounted  to  a  promise,  by  Mr.  Adeane  that  the  game  of  which 

the  tenant  was  then  complaining  should  be  so  dealt  with  as  not 

to  amount  to  a  serious  nuisance  to  the  tenant.     That  was  the 

substance  of  the  agreement;   it  was  not  that  there  was  to  be 

no  game  there,  or  that  there  was  not  to  be  game  preserved  in  a 

reasonable  and  moderate  way,  but  that  there  was  not  to  be  jan 

unreasonable  quantity  of  game  there ;  that  the  landlord  was  not  to 

keep  an  army  of  gamekeepers,  but  only  such  an  amount  of  game 

as  one  keeper  would  be  sufficient  to  deal  with ;  and  that  the  hares 

and  rabbits,  the  principal  subject  of  complaint,  were  to  be  dealt 

with  in  a  particular  way,  not  by  the  tenant  to  whom  Mr.  Adeane 

was  not  willing  to  grant  power  by  the  lease  at  all,  but  by  a  person 

named  by  Mr.  Adeane.    That  is  a  different  thing  from  any  power 

given  in  the  lease  to  the  tenant^  merely  resulting  in  a  counter 

claim  against  Mr.  Adeane  if  he  should  not  substantially  comply 

with  his  bargain,  which  was  that  the  game  should  not  be^a 

nuisance.    I  am  of  opinion  that  he  has  a  very  good  claim  at 

law,  for  I  am  unable  to  distinguish  it  from  the  case  of  Morgan 

V.  ChriffUh  (1)  in  the  Exchequer ;  I  am  quite  certain  there  would 

be  a  good  claim   in   equity  against  the  estate  of  Mr.  Adeane, 

who  has  been  making  money  by  the  game  by  letting  the  shooting. 

That  being  so,  I  am  of  opinion  that  Mr.  Bennett  must  succeed 

in  this  appeal. 

(1)  Law  Bep.  6  Ex.  70. 
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L.  jj.      Sir  b.  Mellish,  L. J. : — 

J^  I  am  of  the  same  opinion.    No  doubt,  as  a  rule  of  law,  if  parties 

Erbkike     enter  into  negotiations  affecting  the  terms  of  a  bargain,  and 
Adkawb.     afterwards  reduce  it  into  writing,  verbal   evidence  will  not  be 
admitted  to  introduce  additional  terms  into  the  agreement;  but, 
nevertheless,  what  is  called  a  collateral  agreement,  where  the 
parties  have  entered  into  an  agreement  for  a  lease  or  for  any  other 
deed  under  seal,  may  be  made  in  consideration  of  one  of  the 
parties  executing  that  deed,  unless,  of  course,  the  stipulation  con- 
tradicts the  terms  of  the  deed  itself.    I  quite  agree  that  an  agree- 
ment of  that  kind  is  to  be  rather  closely  watched,  and  that  we 
should  not  admit  it  without  seeing  clearly  that  it  is  substantiallj 
proved.    Indeed  I  may  say  that  this  being  a  case  between  land- 
lord and  tenant,  if  there  had  been  no  evidence  except  Mr.  BenneUi 
own  evidence,  and  the  agreement  had  been  alleged  to  have  been 
made  in  an  interview  between  him  and  Mr.  Adeane  when  nobody 
else  was  present,  I  should  have  probably  thought  it  would  have 
been  the  duty  of  the  Court  to  say  that  ^this  was  not  satisfiBM^rj 
enough  for  the  Court  to  act  upon.    But  in  this  case  it  appears 
to  me  that  the  agreement  is  proved  in  the  most  satisfactory  man- 
ner, and  it  is  also  proved  that  it  was  not  intended  to  be  included 
in  the  terms  in  the  lease,  which  were  afterwards  reduced  into 
writing  and  made  into  a  deed,  but  it  was  intended  to  be  collateral, 
because  according  to  the  evidence,  which,  to  some  extent,  is  con- 
firmed by  Lady  Elizabeth  Adeane^  it  was  distinctly  said  that  the 
lease,  as  regarded  the  game,  was  to  be  in  the  ordinary  form  of  Mr. 
Adeane^s  leases.    But  nevertheless  he  stipulated  that  he  himself 
would  behave  in  a  particular  way  with  reference  to  the  powers 
which  were  to  be  reserved  to  him  by  the  lease.    When  it  has  been 
proved  that  Mr.  Bennett^  having  found  a  vast  quantity  of  game 
upon  the  farm,  said  it  was  impossible  that  he  could  take  it  with 
that  quantity  of  game  on  it,  when,  even  according  to  Lady 
Elizabeth,  it  is  quite  plain  that  Mr.  Adeane  said  that  Mr.  BenmM 
need  not  be  afraid  of  that,  because  he  was  in  such  a  state  of  health 
that  he  no  longer  wanted  the  shooting  himself,  and  that  he  was 
not  going  to  let  it  again,  and  that  all  the  keepers  would  be  dis- 
missed except  one ;  and  when  the  lease  was  executed  on  the  faith 
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of  that  agreement,  and  upon  those  representations  so  made,  it      L.  JJ. 
would  be  contrary  to  the  ordinary  roles  of  justice  if  the  tenant       1873 
were  afterwards  to  have  no  remedy.  E^ms 

There  is  no  imputation  against  Mr.  Adeane  himself,  becanse  I     ^^*' 

think  it  appears  that  he  was  in  so  infirm  a  state  of  health  that        

he  was  incapable  of  managing  his  affairs,  and  accordingly  it 
was  relet,  and  the  game  kept  np  as  mnch  as  ever.  As  to  the 
amoniit  of  the  damage,  that  is  a  matter  to  be  inquired  into ;  all 
we  hare  to  say  now  is  that  this  is  an  agreement  that  is  binding 
in  point  of  law,  and  asBuming  that  there  has  been  damage  sustained, 
that  3Cr.  Bennett  is  entitled  to  be  paid  for  it  out  of  Mr.  Jdeane^s 
trstate. 

.    Solicitors  for  tiie  Trustees :  Messrs.  Lake  it  Cx 
Solicitor  for  Mr.  Bennett:  Mr.  ChreenhUL 


TouTIII.  3  U 
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L.C.  In  re  ANGLO-MOEAVIAN  HUNGAEIAN  JUNCTION 

1873  BAILWAT  COMPANY. 

J^ly  1^.  DENT'S  CASE. 

FORBES'  CASE. 

Company — Subscriber  of  Memorandum — Articles  qf  Association — Allotment  ef 
Paid-up  Shares-^QualiJication  of  Director, 

B.y  one  of  the  seven  subscribers  to  the  memorandum  of  association  of  a 
limited  company  established  for  working  a  concession  in  Austria^  subscribeii 
for  100  shares.  The  articles  of  association  recited  that  E,^  who  assigned  the 
concession  to  the  company,  had  agreed  to  cause  fully  paid-up  shares  to  be 
allotted  to  all  the  persons  subscribing  the  memorandum ;  and  the  oth  articlp 
proYided  that  the  shares  of  each  subscriber  to  the  memorandum  should  be 
allotted  to  him  as  fully  paid  up,  and  that  a  competent  number  of  shares 
should  be  allotted  to  E.  in  pursuance  of  the  arrangement  which  had  ktii 
previously  come  to. 

On  the  3rd  of  October,  1865,  the  day  on  which  the  company  was  re«ds- 
tered,  the  directors  set  apart  for  E.,  for  work  already  done  for  the  company, 
4000  paid-up  shares  and  a  large  sum  in  debentures ;  and  E,  shortly  afterwarui 
requested  the  secretary  to  allot  some  of  the  4000  shares  to  persons  named, 
and  among  others^  100  shares  to  2>.,  who  had  no  other  shares  in  the  cdic- 
pany.  The  company  was  ordered  to  be  wound  up,  and  the  official  liquidator 
placed  D,  on  the  list  of  contributories  for  100  shares  as  having  subscribai 
the  memorandum  for  that  amount^  and  made  a  call  on  him  in  res^iect  of 
them: —  . 

Meld  (affirming  the  decision  of  James^  L.J.,  sitting  for  TTtcAens,  T.CX 
that  the  clause  in  the  articles  of  association  providing  that  the  shares  sub- 
scribed for  in  the  memorandum  should  be  allotted  as  fully  paid-up  va< 
inoperative ;  and  that  as  there  was  no  evidence  that  D,  had  given  any  lioud 
fide  consideration  for  having  his  shares  paid  up,  he  had  been  rightly  pboed 
on  the  list  for  100  ordinary  shares,  and  was  liable  to  pay  the  call  on  them. 

One  of  the  articles  of  the  company  provided  that  F.  and  three  other  per- 
sons therein  named,  and  any  other  qualified  persons  whom  they  mfgl^t 
appoint,  not  exceeding,  with  themselves,  ten,  should  be  the  onginal  directois 
of  the  company.  It  was  also  provided  that  every  member  holding  not  less 
than  fifty  shares  should  be  eligible  as  a  director,  and  that  the  o£5ce  of  s 
director  should  be  vacated  if  he  should  cease  to  hold  its  qualification.  /• 
did  not  sign  the  memorandum  of  association,  and  refused  to  subscribe  any 
money  for  shares,  but  accepted  the  offer  of  E.  to  give  him  fifty  paid-up 
shares,  as  the  qualification  of  a  director,  out  of  those  appropriated  to  £, 
in  payment  of  FJs  services  in  making  inquiries  and  reporting  oonoercin^ 
the  value  of  the  concession  in  Austria,  Fifty  })aid-up  shares  were  tioxd- 
ingly  allotted  to  F,,  and  he  had  no  other  shares  in  the  company.    On  the 
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company  being  wound  up,  his  name  was  placed  on  the  list  of  eontribtitories        L.  C. 
for  fifty  ordinary  shares : —  .^-o 

Held  (reversing  the  decision  of  James,  L.  J.,  sitting  for  Wickens,  V.C.),         ^^vw 

that  F,  having  been  named  as  a  director  in  the  articles,  the  provision  as  to  I>knt's  Cask. 

qualification  did  not  apply  to  him;  and  that  the  paid-up  shares  having  YonvEFcAs^ 
been  allotted  to  him  for  bond  fide  consideration  out  of  those  appropriated  to         — 
E.^  he  was  liable  to  no  calls  upon  them. 

1  HE  appeal  in  Denfs  Case  was  from  an  order  of  Lord  Jastice 
James,  sitting  for  Vice-Chancellor  WicJcens,  made  on  an  adjourned 
sununons  in  the  winding-up  of  the  Anglo-Moravian  Hungarian 
Junction  BaUway  Company,  Limited  (1). 

The  appeal  in  Forbes^s  Case  was  from  an  order  of  the  same 
Judge  made  in  Chambers  in  the  same  matter. 

The  Angh^Moravian  Htmgarian  Junction  Railway  Company, 
Limited,  was  registered  on  the  22nd  of  September,  1865,  under  the 
Companies  Act,  1862. 

The  memorandum  of  association  stated  that  the  object  of  the 
company  was  to  construct  and  work  a  railway  in  Moravia,  in 
accordance  with  a  concession  from  the  Emperor  of  Austria,  and 
for  the  execution  of  other  works ;  that  the  liability  of  the  members 
was  limited  to  the  amount  of  their  shares;  that  the  capital  of 
the  company  was  £500,000  in  25,000  shares  of  £20  each;  and 
that  the  seven  persons  whose  names  and  addresses  were  sub- 
scribed were  desirous  of  being  formed  into  a  company  in  pur- 
suance of  the  memorandum  of  association ;  and  that  they  had 
respectively  agreed  to  take  the  number  of  shares  in  the  capital  of 
the  company  set  opposite  to  their  respective  names. 

William  Deni  was  one  of  the  seven  persons  who  subscribed 
the  memorandum  and  articles  of  association,  and  he  subscribed 
for  100  shares. 

The  articles  of  association  recited  that  the  concession  granted 
by  the  Emperor  of  Austria  had  been  made  to  Mr  Baikem  and 
Mr.  /.  B.  Even,  who  was  authorized  to  act  as  Mr.  Baikem's 
attorney  in  the  assignment  of  the  concession.  They  also  recited 
that  by  certain  articles  of  agreement  dated  the  19th  of  Sep- 
tember, 1865,  in  consideration  of  certain  work  and  labour  done, 
and  goods  and  materials  supplied  and  contracts  entered  into,  the 

(1)  Law  Rep.  15  Eq.  407. 

SU2  1 
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L.  G.       said  J.  B.  Even  agreed  to  cause  to  be  allotted  to  certain  of  the 

1873        persons  subscribing  the  articles,  shares  in  the  company  to  be 

BektM^ase.  deemed  fully  paid«up  shares;   and  that  certain  of  the  persons 

FobbeTcask  ®^®^^*^°g  ^^^  articles  had  subscribed  for  shares  in  porsnanoe  of 

the  said  agreement. 

The  articles  also  recited  two  indentures  of  the  same  date  with 
the  articles  of  association,  by  one  of  which  Mr.  Eatkem  and  Mr. 
Even  agreed  to  hold  the  concession  as  trustees  for  the  company, 
and  by  the  other  Mr.  Even  undertook  to  construct  the  works  of 
the  railway  in  accordance  with  the  concession,  and  the  company 
covenanted  to  pay  him  for  the  construction  of  the  railway  and 
for  the  purchase  of  laud  £515,000,  partly  in  paid-up  shares  and 
partly  in  debentures,  in  manner  therein  named. 

The  following  clauses  were  contained  in  the  articles  of  associa- 
tion : — 

Clause  5.  *^  The  shares  written  in  the  memorandum  of  associa- 
tion opposite  the  name  of  each  subscriber  shall  be  allotted  to  him 
as  fully  paid-up,  and  a  competent' number  of  shares  shall  be 
allotted  to  Mr.  Even  in  pursuance  of  the  arrangement  therein- 
before recited.'* 

Clause  19  prescribed  the  form  of  transfer  of  shares,  which  was  to 
be  by  deed. 

Clause  57.  '^  Every  member  holding  not  less  than  fifty  shares 
shall  be  eligible  as  a  director,  provided  all  calls  made  on  all  his 
shares  shall  have  been  paid.'' 

Clause  59.  "  The  directors  of  the  company  till  the  first  meeting 
shall  be  W.  Dent,  Esq.,  W.  Forbes,  Esq.,  Sir  W.  G.  Ousdey,  and 
Lawrence  C.  L.  Peel,  Esq.,  and  any  other  qualified  persons  whom 
they  may  appoint  with  them,  not  exceeding  in  the  whole,  inclndiog 
themselves,  the  number  of  ten." 

Clause  66.  "  The  office  of  director  shall  be  vacated,  (a)  If  he 
resign  his  office,  (b)  If  he  cease  to  hold  its  qualification,  {c)  If 
he  become  bankrupt  or  compound  with  his  creditors,  {d)  If  hii 
calls  remain  unpaid." 

At  the  first  meeting  of  the  directors  they  set  apart  for  Mr.  Eten 
£50,000  in  debentures  and  £80,000  in  4000  fully  paid-up  shares 
in  part  performance  of  their  agreement  with  him.    These  shares 
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were  appropriated  in  accordance  with  the  proyisions  of  the  deed       L.  C. 
of  covenant^  by  which  it  was  agreed  that  605  fully  paid-up  shares       1873 
should  be  *'  allotted  at  the  request  of  the  contractor  to  persons  dks^Tcasi. 
to  whom  he  was  under  liability  in  respect  of  the  preliminary  fobmb^ase. 

expenses,  being  certain  of  the  shares  for  which  the  memorandum  and        

articles  of  association  of  the  company  had  been  signed/'  and  the 
other  8395  shares  were  to  be  allotted  to  Mr.  Even  himself  ''  in 
respect  of  works  already  done  and  expenses  incurred  by  the  con- 
tractor in  addition  to  the  expenses  satisfied  by  the  605  shares." 

On  the  3rd  of  October,  1885,  Mr.  Even  wrote  to  the  secretary 
ci  the  company,  requesting  him  to  make  out  shares  in  the  names 
of  nine  persons,  including  Deni,  to  whom  100  shares  were  to  be 
allotted,  and  Forbe$,  to  whom  fifty  shares  were  to  be  allotted,  and 
added,  "Hereafter  I  will  inform  yon  how  I  wish  the  remaining 
shares  to  be  prepared  so  as  to  complete  the  4000  shares." 

The  shares  were  accordingly  entered  in  the  share  register  in  the 
names  of  the  persons  mentioned,  as  fully  paid-up  shares.  There 
was  evidence  that  Forbes  acted  as  a  director  of  the  company. 

The  company  was  ordered  to  be  wound  up  on  the  22nd  of  April, 
1870,  and  the  official  liquidator,  among  others,  settled  Dent  on  the 
list  for  100  shares  and  Forbes  for  fifty.  He  afterwards  took  out  a 
summons  for  a  call  of  £3  on  each  share  on  all  the  contributories. 


DENTS  CASE. 


Dent  filed  an  affidavit  in  opposition  to  the  summons,  in  which 
he  stated  that  it  was  part  of  the  original  agreement  upon  the  forma- 
tion of  the  company  that  his  100  shares  should  be  fully  paid  up ; 
that  he  signed  the  memorandum  of  association  upon  the  faith  and 
in  consideration  of  having  the  shares  allotted  to  him  as  fully  paid 
up ;  that  no  prospectus  of  the  company  was  ever  issued ;  that  the 
company  was  never  advertised  to  the  public ;  that  no  shares  were 
ever  subscribed  for  by  the  public ;  and  that  the  whole  of  the  shares 
allotted  were  allotted  as  fully  paid  up. 

The  Lord  Justice,  sitting  for  Vice-Chancellor  Wickens,  was  of 
opinion  that  Deni*B  name  was  rightly  placed  on  the  list  of  contri- 
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L.  G.       butories,  and  that  he  must  pay  the  call.    Dent  appealed  from  this 
1878        decision. 

Mr.  Lindlej/y  Q.C.,  and  Mr.  Marten,  for  the  Appellant : — 

The  Companies  Act,  1867  (31  &  32  Vict  c.  131,  s.  25),  does  not 
apply  to  this  case,  the  company  having  been  fonned  in  1865. 
Therefore  it  was  perfectly  competent  to  the  directors  to  issne  paid- 
np  shares.  The  5th  clause  in  the  articles  is  conclusive  as  to  the 
right  of  JDent  to  have  his  shares  fully  paid  up.  The  memorandum 
and  articles  were  registered  on  the  same  day,  and  were  part  of  ooe 
transaction,  and  must  be  construed  together.  The  articles  em- 
bodied the  agreement  which  had  been  previously  entered  into  with 
Even,  and  the  evidence  shews  that  the  shares  which  Dent  sub- 
scribed for  were  part  of  those  which  had  been  appropriated  to 
Even,  as  part  of  the  bargain  with  him,  as  fully  paid-up  shares. 
The  transaction  was  not  concealed  from  the  public  The  agree- 
ment with  Even  appeared  upon  the  articles,  so  that  no  creditors  could 
be  misled :  Lord  Londe$borough*B  Case  (1) ;  Fdgaies  Case  (2)  ; 
In  re  Banian  HaS  CoUiery  Company  (3) ;  Drummon^s  Case  (4) ; 
PdTs  Case  (5) ;  Jones'  Case  (6). 

Mr.  Dickinson,  Q.C.,  and  Mr.  Cracknatt,  for  the  official  liqui- 
dator, were  not  called  on. 


FORBES'  CASE. 

F0BBE8  stated  in  his  affidavit  that  he  was  asked  by  Mr.  Even  to 
become  a  director  of  the  company,  as  he  was  anxious  to  secure  his 
services  in  ascertaining  the  value  of  the  property  in  Austria;  that 
he  had  declined  to  subscribe  any  money  for  shares,  and  that  then 
Mr.  Even  had  promised  that,  in  return  for  services  to  be  rendered 
by  Forbes  in  inquiring  into  the  undertaking,  he  would  provide  his 
qualification  as  a  director  out  of  the  fully  paid-up  shares  .which 
were  to  be  issued  in  part  payment  of  the  cost  of  the  concession  and 

(1)  4  D.  M.  &  G.  411.  (4)  Law  Rep.  4  Cb.  772. 

(2)  2  D.  J.  &  S.  456.  (5)  Ibid.  5  Ch.  11. 
.    (3)  Law  Rep.  6  Ch.  346.  (6)  Ibid.  6  Ch.  48. 
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the  ^orks  executed ;  that  he  agreed  to  these  tenns,  and  irent  to       L.  C. 
Austria  and  made  inquiries  respecting  the  undertaking,  and  was       1878 
satisfied  that  the  undertaking  would  be  remuneratiye.    The  Lord  fobbb'  Cass. 
Justice,  however,  held  that  he  was  also  liable  to  pay  the  call,  and 
he  appealed  from  this  decision. 

Mr.  Morgan,  Q,0.,  and  Mr,  Bighf,  for  the  Appellant : — 

This  case  stands  on  a  different  footing  from  the  last.  Forbes 
-did  not  sign  the  memorandum  of  association.  Even  gave  good  con- 
sideration for  the  fully  paid-up  shares  to  the  company,  and  Forbes 
gave  good  consideration  to  Even.  Therefore,  even  if  Forbes  was 
bound  to  have  fifty  shares  as  the  qualification  of  a  director,  he  had 
ihem.  But  we  contend  that  it  was  not  necessary  that  those  who 
were  named  as  directors  in  the  articles  of  association  should  have 
a  qualification.  The  57th  clause  only  applies  to  those  subsequently 
■elected.  •' Eligible "  means  capable  of  being  elected  in  future: 
Marquis  of  Alercorn's  Case  (1) ;  TothilPs  Case  (2) ;  Stock's  Case  (3) ; 
liord  Claud  Hamilton's  Case  (4). 

Mr.  Dickinson,  Q.O.,  and  Mr.  CracknaU,  for  the  official  liqui- 
dator : — 

The  shares  held  by  Forbes  cannot  be  treated  as  being  part  of 
those  appropriated  to  Even,  for  they  could  not  have  been  traqs- 
ferred  to  Forbes  except  in  the  way  pointed  out  by  the  articles, 
namely,  by  deed.  Forbes  acted  as  director,  and  held  himself  out 
to  the  public  as  such.  It  was  clearly  intended  by  the  57th  clause 
that  all  directors  should  qualify  themselves;  the  words  ''other 
qualified  persons  ^  in  the  59th  clause  are  a  proof  of  this.  Paid-up 
shares  could  not  form  a  qualification :  Levita's  Case  (5) ;  Kincaid^s 
'Case  (6);  Currie's  Case  (7), 

Lord  Selbornb,  L.C.,  gave  judgment  in  both  cases  as  follows : — 

I  am  clearly  of  opinion  that  Mr.  Forbes  ought  not  to  be  held 
liable  to  pay  this  call.    As  a  matter  of  fact,  he  never  had  any 

(1)  4  D.  F.  &  J.  78.  (4)  Law  Rep.  8  Ch.  548 

(2)  Law  Rep.  1  Ch.  85.  (5)  Ibid.  3  Ch.  36. 

(3)  4  D.  J.  &  S.  426.  (6)  Ibid.  11  Eq.  192. 

(7)  3  D.  J.  &  S.  367. 


774  C3HANCEBY  APPEALS.  [L.  H 

L.a       shares  except  a  certain  number  of  Even^a  shares,  which  were 

1873        credited  to  him  a^  fully  paid-up,  for  work  and  labour  on  behalf 

Dent's  Case.  ^^  ^^  company.    It  is  said  that  they  were  not  transferred  by  deed 

Fobbm^Cask.  ^^'^'^g  *^  ^6  19th  clause  of  the  articles  of  association.    Bat 

— ~       that  clause  was  never  intended  to  apply  to  the  acceptance  of  an 

allotment  of  shares  appropriated  to  another  person  by  the  causent 

of  both  parties. 

The  letter  from  Mr.  Even  of  the  3rd  of  October,  1865,  appears 
to  me  quite  conclusive  that  the  shares  allotted  to  Mr.  Forba  wero 
some  of  Mr.  Eoen'z  shares ;  for  by  that  letter  he  requests  that  shares 
may  be  made  out  to  certain  persons,  and  to  Forbes  among  them, 
and  then  adds:  '^ Hereafter  I  will  inform  you  how  I  wish  the 
remaining  shares  to  be  prepared  so  as  to  complete  the  4000 
shares ;"  and  it  is  abo  conclusive  that  these  shares  were  some  of 
those  which  were  to  be  allotted  to  FfDen  in  part  performance  of  the 
contract  with  him.  The  only  question,  therefore,  is,  whether  Evet^ 
is  entitled  to  treat  the  shares  appropriated  to  him  as  fully  paid-np 
shares.  As  the  agreement  with  Even  was  before  the  passing  of  the 
Act  of  1867,  and  therefore  no  objection  can  arise  with  respect  to 
that  Act,  1  am  of  opinion  that  J^e»  was  entitled  to  take  the  diares 
as  fully  paid  up,  because  he  had  given  bona  fide  consideration  for 
them,  just  as  if  he  had  paid  up  the  full  amount  of  £20  on  each 
share. 

Then  it  is  said  that  on  the  very  same  day  when  these  diares 
were  allotted  to  Mr.  Forbes  he  attended  a  board  of  directors,  and 
so  must  be  taken  to  have  accepted  the  fifty  ordinary  shares  neces- 
sary for  the  qualification  of  a  director.  But  before  Forbes  had 
done  anything  in  the  matter  he  had  been  nominated  by  the  articles 
an  original  director  of  the  company,  to  hold  office  nntil  the  first 
general  meeting.  Therefore  he  was  a  director  by  force  of  the 
articles  of  association,  and  even  if  he  had  been  required  afterwards 
to  take  fifty  shares  as  a  qualification,  he  would  have  been  entitled 
to  reasonable  time  wherein  to  take  them.  But  I  am  of  opinion 
that,  according  to  the  strict  construction  of  the  articles,  he  was  not 
required  to  take  any  shares  as  a  qualification  at  all.  The  57th 
clause  of  the  articles  of  association  cannot  mean  that  those  who 
are  already  appointed  directors  should  take  a  qualification.  The 
word  ^^  eligible  "  must  mean  capable  of  being  elected  at  some  future 
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election ;  and  Stodc^s  Case  (1)  is  a  direct  authority  that  snch  a        L.  a 
clause  does  not  impose  the  dnty  of  obtaining  a  qualification  on  a        1873 
person  appointed  by  the  articles.    The  ailment  drawn  from  the  j)Esrfa  Case. 
words  "  or  any  other  qualified  person  "  in  the  59th  clause,  appears  yokbI^ask. 
to  me  equally  groundless,  for  those  words  must  mean  that  any  other        -^ 
person  besides  those  named  must  be  a  fully  qualified  person. 

The  66th  clause  does  not  affect  the  question ;  it  must  be  read 
in  connection  with  the  former  clause.  If  a  director  is  named  in 
the  articles,  and  never  had  a  qualification,  he  cannot  be  said  to 
cease  to  hold  it.  I  think,  therefore,  that  Mr.  Forbes  must  succeed 
in  his  appeal. 

I  regret  that  the  case  was  decided  in  Chambers,  and  was  not 
argued  in  Court,  and  that  we  are  not  informed  of  the  grounds 
upon  which  the  learned  Judge  founded  his  opinion.  My  own  expe- 
rience is  that  the  Judge  has  a  far  better  opportunity  of  forming  a 
correct  opinion  in  Court  than  in  Chambers. 

As  to  Denfs  Gue^  the  circumstances  are  Tcry  different. 

Dent  subscribed  the  memorandum,  and  the  Companies  Ad^  1862, 
speaks  of  things  which  must  be  done,  if  they  are  done  at  all,  by 
the  memorandum  of  association,  and  which  cannot  be  altered  after- 
wards. One  of  these  things,  which  is  indeed  one  of  the  principal 
objects  of  the  memorandum  of  association,  is  that  mentioned  in 
the  7th  section,  which  says  that  by  the  memorandum  of  association 
the  amount  for  which  each  shareholder  is  to  be  liable  may  be 
lioiited.  We  must  not  forget  the  important  change  made  by  the 
Act  which  introduced  limited  liability.  Before  that  Act,  partners 
in  a  trading  partnership  could  not  prescribe  a  limit  to  their  liability. 
In  favour  of  the  shareholders,  the  Legislature  permitted  a  limit  to 
be  placed  on  the  liability,  but  it  prescribed  the  means  by  which 
alone  this  could  be  done,  and  those  means  must  be  exactly  adhered 
to ;  and  the  Act  expressly  says  that  it  must  be  done  by  the  memo- 
randum of  association* 

Then  the  23rd  section  of  the  Act  provides,  that  any  subscriber 
of  the  memorandum  shall  be  deemed  to  have  agreed  to  become  a 
member  of  the  company,  and  shall  be  entered  as  a  member  on  the 
register ;  and  the  38th  section  provides,  that  the  members  of  the 
company  shall  be  liable  for  no  more  than  the  unpaid  portion  of 
(1)  4  D.  J.  A  8.  426. 
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L.  G.       tbeir  shares.    All  these  provisions  liave  reference  to  the  memo* 

1873        randum  by  which  the  shares  are  to  be  limited.    In  the  present 

Dknt's  Case,  case,  the  memorandum  mentions  the  limit  of  the  shares ;  and  the 

FoBB^^AflR.  ^^^^  ^^  ^  person  subscribing  the  memorandum  was  to  make  him 

"-"'        liable  for  £20  on  each  share,  and  in  some  way  or  other  he  must 

pay  it.    That  was  laid  down  expressly  in  the  case  decided  by 

Lord  Justice  CHffard,  In  re  Baglan  Hall  Colliery  Company  (1), 

who  said  that  if  there  were  in  that  respect  a  contradiction  between 

the  articles  and  the  memorandum,  the  articles  must  give  way. 

But  the  Lord  Justice  truly  said,  that  it  is  no  contradiction  if,  by 

the  memorandum,  the  amount  of  liability  is  ascertained,  and  the 

articles  contain  a  contract  as  to  the  mode,  being  a  honafida  mode^ 

of  satisfying  that  liability.  It  is  only  a  question  of  payment.  Any 

honest  mode  of  payment  by  money's  worth  is  as  good  as  a  payment 

in  money. 

Then  the  12th  section  of  the  Act  provides,  that  the  conditions 
contained  in  the  memorandum  of  association  may  be  modified  to 
a  limited  extent,  if  the  articles  authorize  it  But  that  could  only 
be  done  (I  am  speaking  of  the  law  as  it  stood  at  the  time  when  the 
question  in  this  case  arose)  by  the  increase  of  capital  or  the  con- 
solidation or  diyision  of  stock ;  and  then  the  clause  goes  on :  ^  but 
save  as  aforesaid,  and  save  as  hereinafter  provided  in  the  case  of  a 
change  of  name,  no  alteration  shall  be  made  by  any  company  in 
the  conditions  contained  in  its  memorandum  of  assooiation."  It  is 
quite  certain,  that  under  that  clause,  if  there  be  found  anything  in 
the  articles  limiting  the  liability  of  the  shareholders  in  a  way  incon- 
sistent with  the  memorandum — anything  tending  to  reduce  the 
liability  of  the  shareholders  thereby  prescribed — it  is  simply  vdA 
In  the  present  case,  there  is  an  express  provision  in  the  articles, 
that  all  the  subscribers  of  the  memorandum,  without  any  exception, 
should  have  those  shares  allotted  to  them  as  paid  up  shares.  Now, 
if  it  had  been  shewn  that  this  was  founded  on  anything  equivalent 
to  actual  payment,  I  should  have  been  willing  to  give  effect  to  it 
in  accordance  with  the  case  which  I  have  referred  to ;  but  I  can 
find  no  trace  of  anything  of  the  kind.  The  previous  agreements 
between  Eoen  and  the  company  are  all  bef^e  the  Court,  and  I 
find  that  in  the  particular  agreement  referred  to,  which  is  dated 
(1)  Law  Rep.  5  Ch.  346. 
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the  19th  of  September,  1865,  eertain  persons  who  are  subscribers       L  0 
to  the  memorandam  of  associatioxii  being  creditors  of  the  con-       1878 
tractor  for  work  and  labour  done,  or  money  advanced  for  pre-  dkmt's  Case. 
liminary  expenses  in  respect  of  which  he  had  a  claim  upon  the  ^qbb^ase. 
company,  are  to  be  paid  what  is  due  from  him  to  them  in  paid-up       — 
shares  of  the'  company ;  and  I  do  not  say  that  the  Court  would 
not  give  effect  to  such  an  arrangement.    I  must  not  be  under- 
stood as  deciding,  to  the  prejudice  of  any  of  those  persons,  that  if 
they  were  really  creditors  of  the  contractor  for  matters  for  which 
he  was  entitled  to  be  paid  by  the  company,  they  might  not  receive 
under  those  documents  their  payment  in  paid-up  shares,  and  have 
those  shares  attributed  to  their  subscription  to  the  memorandum 
of  association :  the  e£fect  being,  to  discharge  the  company  from  an 
equiyalent  amount  of  debt,  due  from  the  company  to  the  con- 
tractor.    I  think  that  In  re  Baglan  EaU  Cotliery  Company  (1)  and 
Brummand^s  Case  (2)  would  at  least  warrant  an  argument  that  the 
agreement  was  a  valid  one,  provided  there  was  that  consideration 
for  it.    But  Dent  was  not  one  of  those  persons.    He  was  not  a 
creditor  either  of  the  company  or  of  Even;  and  although  Even, 
wrote  to  the  secretary^  desiring  that  100  shares  should  be  put 
into  DenPs  name,  yet  I  find  nothing  in  the  antecedent  transac- 
tions which  shews  that  the  company  was  a  party  to  any  arrange- 
ment that  the  shares  for  which  Dent  subscribed  the  memorandum 
of  association  were  to  be  paid  up  by  means  of  the  appropriation 
of  any  part  of  the  shares  which  Even  received  in  payment  of  his 
debt  from  the  company.    It  is  exactly  the  state  of  things  which 
the  full  Court  had  before  it  in  Fother^s  Case  (3).    The  observa- 
tions  which  I  made  in  that  case  will  fully  apply  to  the  present 
I  then  held  that  where  a  man,  by  subscribing  the  memorandum 
of  association,  contracts  a  liability  to  pay  to  the  company  the 
full  amount  of  his  shares,  and  by  another  contract  agrees  to 
receive  a  certain  number  of  paid-up  shares,  so  that  he  is  to 
have  two  sets  of  shares,  one  on  which  he  is  to  be  liable,  and 
one  on  which  he  is  not  to  be  liable,  he  cannot  extinguish  his 
liability  on  the  shares  for  which  he  has  subscribed  by  setting  off 

(1)  Law  Rep.  5  Ch.  346.  (2)  Law  Rep.  4  Ch.  772. 

(3)  Law  Rep.  8  Ch.  270. 
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L.  0.       against  it  that  which,  although  it  might  be  Yalnable  to  him,  \ronId 

1873       not  increase  the  capital  of  the  company,  and  cannot  therefore  be 

Dent's  Case,  assnmed  to  b^  an  equivalent,  in  money's  worth,  to  the  payment  of 

FoRBKrcASE.  ^  shares.  In  the  present  case  there  is  no  evidence  of  the  com- 

pany  having  acceded  to  anything  beyond  what  appears  on  the 

face  of  the  documents. 

I  think,  therefore,  the  Lord  Justice  was  right  in  his  deci>ioD, 
and  Denfa  appeal  must  be  dismissed  with  costs. 

Solicitor  for  the  Official  Liquidator:  Mr.  T.  E.  Walkin. 
Solicitor  for  Mr.  F(yrhes :  Mr.  T.  E.  WiUiamB. 
Solicitors  for  Mr.  Dent :  Messrs.  Thotnas  dt  EoUams. 


L.  c.  NOBLE  V.  WILLOCK. 

and  L.  JJ. 

1873  [^871     N.    45.] 


June  4,  5.      WUl  of  Married  Woman-^Separate  Estate-^Appomtment — Death  of  Suabavi 
-^ Assent^  Jfter-acq^tred  Property — 1  Vict  c.  26,  ss.  8,  24. 

A  married  woman  having  separate  estate,  and  having  imder  her  mam'asp 
settlement  a  power  of  appointment  in  the  event  of  her  dying  i&  the  tifetim« 
of  her  hushand,  made  a  wiU  with  the  assent  of  her  hushand,  and  sorvired  btr 
husband : — 

ffeld,  that  though  the  will  passed  the  separate  estate,  it  did  not  eiecot^ 
the  power  of  appointment,  nor  pass  property  acquired  by  the  wife  after  the 
death  of  her  husband:! 

Eeld^  that  the  death  of  a  husband  oi)erates  as  a  revocation  of  his  assent  to 
the  will  of  his  wife. 

Decree  of  Bacon,  V.C,  reversed. 

Obeervations  on  Nc^e  ▼.  Fhdps  (1). 

By  a  settlement  dated  the  17tli  of  April,  1827,  made  on  the  mar- 
riage of  Maria  Dawes,  then  Maria  Noble,  with  Eenry  Dawes,  two 
snms  of  £4000  and  £10,300,  to  which  Maria  Noble  \m  then 
entitled,  were  assigned  to  trustees  upon  trust  to  pay  the  income  to 
Eenry  Dawes  for  life,  and  after  his  death  to  pay  Maria  AoM* 
the  income  during  her  life,  and  from  and  after  the  decease  of  the 

(1)  Law  Bep.  2  P.  &  D.  276. 
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and  L.  JJ. 
1873 


survivor  to  hold  the  same  upon  certain  trusts  for  the  children  of       l.  o. 

the  marriage ;  and  in  case  there  should  be  no  child  of  the  marriage 

who  should  attain  a  vested  interest,  then  ^'  upon  trust  for  the  said 

Matria  NoUe,  her  executors  and  administrators,  in  case  she  shall       ^<^^^^ 

survive  the  said  Henri/  Dawes,  her  intended  husband;  but  if  she     Willock. 

shall  die  in  his  lifetime,  then,  from  and  after  the  decease  of  the 

said  Henry  Dawee,  upon  trust  for  such  person  or  persons  ...  as 

she  the  said  Maria  Nobler  notwithstanding  her  coverture,  by  her 

last  will  and  testament  in  writing,  or  any  writing  in  the  nature  of 

or  purporting  to  be  her  last  will  and  testament,  or  any  codicil  or 

codicils  thereto,  to  be  signed  and  published  by  her  in  the  presence 

of  two  or  more  credible  witnesses,  shall  at  any  time  or  times  after 

the  solemnization  of  the  said  intended  marriage  direct  or  appoint ;" 

and  in  default  of  appointment,  after  the  death  of  Henry  Dawes,  for 

the  next  of  kin  of  Maria  Dawes,  as  if  she  had  died  intestate  and 

unmarried,  according  to  the  Staiute  of  Distributions. 

There  were  no  children  of  the  marriage. 

On  the  18th  of  August,  1857,  Henry  Dawes  made  his  will, 
whereby  he  devised  and  bequeathed  all  his  real  estate  and  personal 
estate  to  his  wife  Maria  Dawes,  and  appointed  her  his  sole 
executrix. 

Maria  Dawes  by  her  will,  dated  the  20th  oi  July,  1869,  pur- 
ported to  dispose  of  a  sum  of  £3822  lis.  Ud.  Consols  which  she 
had  to  her  separate  use,  and  she  also,  in  exercise  of  the  power  given 
to  her  by  the  above  stated  settlement^  and  of  every  other  power, 
appointed  and  bequeathed  the  above-mentioned  sum  of  £14,300 
(calliug  it  £14,000).  She  also  purported  to  devise  certain  real 
estate  of  which  she  was  seised  in  fee,  and  her  will  contained  the 
following  clause : — ^  And  as  to  all  the  residue  of  any  real  and  per- 
sonal estate  which  I  shall  possess  or  have  power  to  dispose  of  at 
the  time  of  my  decease,  I  appoint,  devise,  and  bequeath  the  same, 
subject  as  aforesaid,  unto  my  said  niece  Maria  Willoch,  spinster, 
for  her  absolute  use  and  benefit;"  and  she  appointed  Maria 
Wittock  and  William  Phelps  executrix  and  executor  of  her  will. 

On  the  17th  of  November,  1869,  Henry  Dawes  died. 

On  the  2nd  of  January,  1870,  Maria  Dawes,  his  widow,  died, 
before  probate  of  her  husband's  will  was  completed ;  and  never 
having  re-executed  her  own  will. 
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L.  a  ^        Soon  after  Mrs.  Dawes^  death,  her  executrix  and  executor  pro- 
pounded her  will  for  probate,  but  a  caveat  was  entered  by  William 
Noble,  one  of  the  next  of  kin. 
NoBLB  rpjjQ  cause  as  to  the  probate  came  on  to  be  heard  before  Lord  Pen- 

WiLLocK.  zance,  the  Judge  Ordinary,  when  it  was  found,  as  the  result  of  the 
evidence,  that  the  sum  of  £3822  11&  lid.  Consols  mentioned  in 
the  will  was  the  separate  property  of  Maria  Dawes;  HhBiEenry 
Dawes  her  husband  ^'assented  to  her  making  a  will  and  knewtkt 
she  had  made  a  will,  which  will  is  the  will  ia  question  ;**  that  it 
was  not  proved  that  Eenry  Dawes  **  knew  the  contents  of  the 
said  will ;"  that  Maria  Dawes  after  she  became  a  widow  ''  intended 
to  adhere  to  the  said  w*ill,  and  intended  that  the  same  shoold 
operate  and  have  effect  as  her  last  will  and  testament." 

The  Judge  Ordinary  thereupon  decreed  probate  of  the  will  of 
Mrs.  Dawes  to  Maria  WiUoch  and  WiUiam  Phelps,  **  limited  to  the 
administration  of  all  such  personal  estate  and  effects  as  she  the 
said  deceased  by  virtue  gf  the  powers  and  authorities,  if  any,  given 
to  and  vested  in  her  by  the  aforesaid  indenture  of  settlement,  or 
by  virtue  of  all  and  every  other  powers  and  authorities,  or  by 
virtue  of  any  law  or  statute  her  in  any  way  enabling,  had  power 
to  appoint  or  dispose  of  by  her  will,  and  has  in  and  by  her  said 
will  appointed  or  disposed  of  accordingly,  but  not  further  or  other- 
wise." The  case  is  reported :  Nolle  v.  Phelps  (1). 

The  bill  in  this  suit  was  then  filed  by  William  Noble  and  four 
others,  being  five  of  the  next  of  kin  of  the  testatrix,  against  Ihria 
WillocJc,  the    executrix  and  residuary  legatee  under  the  will  of 
William  Phelps,  who  was  executor  of  the  will,  and  also  a  trustee  of 
the  marriage  settlement,  Biehard  Ooslinff,  the  co-trustee  of  the 
settlement,  and  othei*s,  praying  a  declaration  that  the  persooal 
estate  of  Maria  Dawes  (except  the  £3822  lis,  lid.  Consok)  was 
not  well  disposed  of  by  her  will,  and  went  to  the  persons  entitled 
thereto  under  the  Statute  of  Distributions^  and  that  the  £H300 
settled  by  the  said  indenture  of  settlement  was  not  well  or  effec- 
tually appointed  by  the  will  of  Maria  Dawes,  and  was  now  dirisiWe 
amongst  the  persons  aforesaid ;  and  praying  the  usual  accovnts  of 
the  personal  estate  of  Maria  Dawes. 

(1)  Law  Rep.  2  P.  &  D.  276. 
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The  Yice-Chancellor  Bacon  dismissed  the  bill,  holding  that  the 
£14,300  and  all  the  personal  estate  to  which  Mrs.  Daum  was  at 
her  death  entitled  passed  by  her  will  (1). 
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CI)  1873.  Jan.  30. 
Sib  James  Bacon,  Y.G.,  after  stating 
the  £acts  of  the  case,  oontinned : — 

The  case  has  heen  argued  at  great 
V*ttgtK^  and  with  much  learning  and 
ability  on  both  sides^  and  many  cases 
under  the  law  as  it  existed  previously 
to  the  year  1838  were  referred  to  for 
the  purpose  of  establishing  the  proposi* 
tioD,  that  a  married  woman  was  inca- 
pable of  making  a  valid  will,  except  so 
far  aa  such  will  might  relate  to  her 
separate  estate,  or  property  over  which 
shfi  had  express  power,  during  cover- 
tore,  of  appointing ;  and  although  it 
was  admitted  that  the  assent  of  the 
husband  might  give  validity  to  any 
will  of  penooalty  made   by  a  wife 
during  coverture,  yet  it  was  insisted 
that  such  assent  could  only  operate  so  to 
affect  the  marital  right  in  such  personal 
estate,  and,  therefore,  that  the  hus- 
band'a  assent  ceased  to  have  any  effect 
if  he  should  hiippen  to  die  in  the  wife's 
lifetime ;  and  further  that  he  might  at 
any  time  revoke  such  assent.    Several 
of  the  cases,  and  all  the  text-hooks, 
from  Smnbume  downwards^  furnish 
some  ground  for  these  propositions.    I 
have,  however,  not  found  any  instance 
in  which  it  has  been  judicially  decided 
that  the  asKUt  of  the  hushand  to  a 
wiU  in  fact  made  by  the  wife,  once 
given,  oould  be  afterwards  revoked,  so 
as  to  make  such  a  will  a  nullity.  Upon 
these  grounds,  however,  it  was  aigued 
thai  the  husband's  assent  was,  in  thia 
case,  to  be  disr^arded.    Among  the 
cases  referred  to  and  relied  upon  by 
the  Plaintifib  was  SeammeU  v.  WilUn- 
sent  (2  East,  552)  and  a  case  relating 
to  the  same  will,  though  in  a  somewhat 
difierent  shape,  Stevens  v.  Bagwdl  (15 


Ves.  130) ;  and  as  these  authorities  are 
claimed  on  both  sides  as  decisions  in 
favour  of  each,  it  becomes  necessary  to 
give  particular  consideration  to  them, 
and  not  the  less  so  because  a  superficial 
reading  of  the  cases  may  possibly  give 
rise  to  misc(Xiception :— [His  Honour 
then  stated  the  facts  of  these  cases.] 

It  will  be  seen  that  there  were  three 
distinct  subjects  which,  according  to 
its  tenor,  were  comprised  in  the  will  of 
the  testatrix.  There  was,  first,  the 
general  residue  of  all  such  estate  and 
effects  as  her  husband  was  empowered 
to  bequeath  and  had  bequeathed  in  her 
favour ;  there  was,  secondly,  the  inte- 
rest derived  under  her  brother  Lieu- 
tenant Steven^  will ;  and,  thirdly,  the 
general  residue  of  all  the  estate  and 
effects  of  which  she  died  possessed.  It 
was  decided  in  both  the  cases,  although 
that  which  was  ultimately  disposed  of 
in  the  Court  of  Chancery  is  more  pointed 
and  distinct  in  its  details  than  that 
which  had  occurred  in  the  Common 
Isw  Court,  that  what  her  husband  v^bb 
able  to  bequeath  to  her  was  effectually 
bequeathed  by  him,  and  passed  by  her 
will,  to  which  he  had  assented ;  that 
to  the  beneficial  interest  to  which  she 
was  entitled  under  her  brothers  will, 
in  so  fiftr  as  it  had  not  been  reduced 
into  posseaBioQ  by  the  husband,  his 
assent  had  no  application,  and  that 
without  such  assent  she  had  power  to 
appoint  by  her  will  a  representative  to 
the  estate  of  her  brother,  as  she  had 
done;  and  that,  as  to  the  third  descrip- 
tion of  property,  being  such  as  he  had 
no  interest  in,  she  oould  derive  no  power 
from  him,  and  that  as  to  this  her  will 
was  to  be  regarded  as  that  of  a  feme 
covert^  and  was  therefore  inoperative. 
These  cases,  therefore,  appear  to  me 
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The  Solictior-General  (Sir  O.'Jessel),  and  Mr.  Amphlett,  Q.C. 
(Mr.  Bevir  with  them),  for  the  Plaintiffs : — 

We  say  that  the  will  is  inoperative  as  to  everything  but  the 
estate  which  she  had  to  her  separate  use.    Even  if  the  husband 


to  establish  this ;  that  the  assent  of  a 
husband  to  the  will  of  his  wife  is  not 
wholly  revoked  or  annulled  by  the 
accident  of  the  husband's  death  in  the 
lifetime  of  the  wife  after  the  making  of 
a  will  by  her  during  the  coverture.  I 
perceive  that  in  the  present  case  it  is 
found  as  a  conclusion  of  fact,  upon 
which  the  probate  is  granted,  that  "  the 
husband  of  the  testatrix  assented  to  her 
making  a  will,  and  knew  that  she  had 
made  a  will,  which  is  the  will  in  ques- 
tion.'* It  remains  to  be  considered 
what  is  the  effect  of  the  Wills  Act  on 
such  an  instrument. 

Two  other  cases  were  relied  upon  by 
the  Plaintiffs— Price  v.  Parker  (16  Sim. 
198)  and  Trimmell  v.  Fdl  (16  Beav. 
537),  but  they  have  not,  I  think, 
any  direct  application  to  the  question 
before  me.  In  the  first  case  the  wife 
had  power  under  a  settlement  to  ap- 
point by  will,  in  case  she  should  die 
during  coverture,  the  fund  which,  in 
case  the  husband  should  die  first,  was 
hers  absolutely.  During  the  coverture 
she  made  a  will  in  exercise  of  the 
power,  and  by  the  death  of  her  hus- 
band became  absolutely  entitled  to  the 
fund.  A  probate  had  been  granted, 
limited  to  such  personal  estate  as  by 
the  settlemeDt  the  wife  had  power  to 
dispose  of,  and  had  disposed  of.  The 
Vice-Chancellor  decided  that  the  Ec- 
clesiastical Court  had  no  authority  to 
grant  probate  of  the  will  to  operate  as  a 
will  only,  independently  of  the  power ; 
for  it  was  executed  by  a  lady  during 
her  coverture,  and,  referring  to  the 
24th  section  of   the    Wilh  Act  His 


Honour  said,  "  The  effect  of  that  is  not 
to  make  that  valid  which  was  invalid 
in  its  inception,  but  to  give  a  rule  for 
the  construction  of  a  valid  testamentary 
instrument.  The  event  which  hap- 
pened left  no  power  in  the  lady  for 
execution,  but  left  the  property  in  her." 
The  case  before  the  Master  of  the  Bolh 
arose  under  similar  circumstances,  and 
the  decision  in  Price  v.  Parker  was 
adopted  for  the  same  reasons.  Of  these 
cases  I  say  no  more  than  that  they  do 
not  appear  to  me  to  apply  to  the  pre- 
sent question.  The  judgment  of  the 
Vioe-Ghancellor  is  expressed  to  be 
founded  on  the  terms  of  the  limited 
probate,  and  there  was  no  suggesti^Bi 
there  of  any  marital  assent  which 
could  confer  a  testamentary  capacity  oa 
the  wife. 

The  Defendants  rest  thdr  case 
mainly  upon  the  constrnction  of  the 
WUh  Act ;  and  they  support  the  con- 
clusion ihey  draw  by  the  exposition 
which  that  Act  has  received  upon  two 
recent  occasions  to  which  I  will  pre- 
sently refer.  But,  first,  it  appears  to 
me  necessary  to  consider  the  scope  ao<l 
operation  of  that  statute,  by  whicti 
alone,  as  I  conceive,  the  question  before 
me  is  to  be  determined. 

It  may  be  properly  said  that  so 
piece  of  modem  legislation  has  been 
framed  with  greater  knowledge,  deUbe 
ration,  and  care — by  persons  most  com- 
petent to  the  task — than  this  statute. 
The  reports  of  the  Real  Property  Com- 
missioners, the  bills  which  bad  been 
previously  submitted  to  Parliameat, 
the  lengthened  discussions  they  had 
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assented,  his  death  revoked  the  assent  But  he  cannot  be  held  to 
faaTO  assented  when  he  did  not  know  the  terms  of  the  wilL  To 
make  his  assent  e£fectaal,  it  must  be  an  assent  to  the  actual  dis- 


woda^taoe,  shew  that  public  attention 
as  well  as  oonsammate  legal  knowledge 
bad  been  dimwn  to  a  subject  of  the 
utmost  importance  and  interest  to  the 
whole  community.  Being  completed 
in  the  shape  in  which  it  now  stands,  it 
was  gencnUy,  and  as  appeals  justlj, 
beliered  to  constitnte  a  full  and  suffi- 
cient code  of  the  law  testamentary.  It 
btrgins  hy  defining  ^z  will,**  and  de- 
clarea  (seeL  1)  that  that  expTcssioo 
'^  shall  extend  to  a  testament,  and  to  a 
oodicQ,  and  to  an  appointment  by  will 
or  by  writmg  in  the  natore  of  a  will  in 
exeicnsof  a  power,'  and  enacts  (sect  3) 
that  ''it  shall  be  lawful  for  every  per- 
son  to  deriae,  bequeath,  or  dispose  of, 
by  his  will  ...  all  real  estate,  and  all 
peraoDal  estate  whidi  he  shall  be  en- 
titled to^  cither  at  kw  or  in  ecpdty,  at 
the  time  of  his  death,  and  which  if  not 
so  deriaBd,  bequeathed,  or  disposed  of, 
woold  derolTC  upon "  his  heir,  or  his 
execotor  or  administntor;  and  (sect.  1) 
it  is  finiher  enacted  that  **  every  wmd 
importing  the  masculine  gender  only 
shall  extend  and  be  applied  to  a  female 
as  wcH  as  to  a  male.* 

Then  by  the  7th  section  the  wiDs  of 
infanta  are  declared  to  be  invalid ;  and 
by  the  8th  section,  upon  whidt  the  pre- 
sent qaestiaD  mainly  tuni%  it  is  enacted 
that  *ao  wSk  made  by  any  manied 
woman  shall  be  valid,  cxo^  sodi  a 
will  aa  m^jht  have  been  made  by  a 
married  woman  before  the  pesnng  of 
this  Act." 

After  otbs  provisioBS  notneeemaiy 
to  be  here  relened  to,  the  24th  section 
I  a  new  law,  which  is  of  the 
kind,  and  whidi  lad  be- 
Bonssiy,  hating  r^ard 
to  the  embanamiBg  state  of  the  law 


before  it  was  relieved  of  the  doubts  and 
conflicts  and  incumbrances  to  which  it 
hsd  been  for  centuries  exposed.  The 
24th  seetiou  enacts  that  **  every  will 
shall  be  construed,  with  reference  to 
the  real  estate  and  personal  estate  com- 
prised in  it,  to  speak  and  take  effect  as 
if  it  had  been  executed  immediately 
before  the  death  of  the  testator,  unless 
a  oontmry  intention  ahall  appear  by 
the  wiU." 

The  contention,  then,  between  the 
parties  is  lednced  to  the  construction 
of  the  clauses  which  I  have  referred  to 
in  the  WOU  Ad,  It  is  mid  on  the 
part  of  the  Plaintifis,  and  I  think  cor- 
rectly, that  the  statute  does  not  in  any 
respect  add  to  or  increase  the  testa- 
mentary capacity  which  a  woman 
under  coverture  poswascd  before  the 
statute.  Then  what  wss  the  testa- 
mentary capacity?  The  statute  of 
Eenrg  YIIL  prevented  her  from  dis- 
posing of  her  real  estate  by  wilL  The 
law  prohibited  her  from  disposing  of 
her  personal  estate  (except  as  I  have 
before  mentioned)  without  the  assent 
of  her  husband — the  foundation  and 
reason  of  such  law  being  that  the  hus- 
band's marital  rights  extended  over 
and  comprehended  all  such  personal 
estate.  That  this  disability  might  be 
removed  by  the  assent  of  tiie  hwband 
is  die  kw,  established  not  only  by  the 
authorities  vrhich  have  been  referred 
to,  but  by  the  very  reasons  on  wfaiA 
the  prohibitory  law  is  founded ;  snd  it 
csnnot^  I  think,  be  properiy  suggested 
that  the  law  was  made  for  the  benefit 
in  all  esses  of  the  next  of  kin  of  women 
who,  having  been  married,  should  die 
disaooeri  withoat  having  made  a  new 
testamentary  dieposition.    The  cseea  of 
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positions  of  the  will.  Lord  Penzance  seems  to  have  been  of 
opinion  that  the  effect  of  the  WiUs  Ad  is  to  make  the  will  operate 
on  everything  which  the  testatrix  possessed  at  her  death ;  bat  we 
say  that  it  only  operated  on  the  property  which  she  had  to  her 


ScammeU  y.  WUkimm  (2  East,  552) 
and  StevtM  v.  Bagwell  (15  Ves.  159) 
aro  instances  in  which  the  validity 
of  the  will  of  a  married  woman,  made 
with  her  htmhand's  assent,  was  esta- 
blished (although  she  had  survived 
him),  so  far  as  her  rights  existing  at 
the  date  of  the  will  were  concerned  ; 
and  it  was  held  to  he  inoperatiye  only 
as  to  the  property  she  afterwards  ac- 
quired. But  if  the  24th  section  of  the 
WUU  Act  had  been  then  the  law,  that 
will,  which  was  held  to  be  valid  as  a 
disposition  of  the  husband's  property, 
because  of  his  assent,  by  which  a  testa- 
mentary capacity  was  conferred  on  a 
feme  covert,  must  have  been  held  to  be 
valid  in  its  entirety,  and  not  inoperative 
as  to  property  afterwards  acquired  by 
the  testatrix.  That  the  assent  of  the 
husband  of  this  testatrix  was  given  to 
the  will  which  she  made,  I  take  to  be 
clearly  established  as  a  fact ;  and  this 
being  so,  I  cannot  hesitate  to  conclude 
that,  within  the  very  words  of  the  8th 
section  of  the  statute,  the  testatrix  was 
of  full  testamentary  capacity  when  she 
made  her  will,  and  that  she  thereby 
made  **  such  a  will  as  might  have  been 
made  by  a  married  woman  before  the 
passing  of  this  Act."  It  cannot  be 
successfully  contended  that,  because, 
by  the  happening  of  subsequent  acci- 
dents, that  will  comprehends  larger  in- 
terests or  more  extensive  property  than 
the  testatrix  was  possessed  of  at  the 
data  of  her  will,  its  validity  can  be  im- 
peached or  its  effect  abridged.  For  the 
statute  in  most  distinct  terms  provides 
againift  such  accident-,  and  having 
(sect.  1)  defined  "a  will,"  and  having 
enacted  (sec'.  3)  what   shall  be  its 


operation,  it  enacts  (sect  24)  that  it 
shall  take  effect  as  to  all  the  real  and 
personal  estate  comprised  in  it  as  if  it 
had  been  executed  immediatdy  before 
the  death  of  the  testator. 

The  construction  of  the  statate,  and 
most  expressly  of  those  parts  of  it  which 
apply  to  the  case  before  me,  has  been 
expoxmded  with  great  force  and  dev- 
ness  by  the  very  learned  jodges  the 
Yice-Ghanoellor  Wood  and  Lord  Wtst- 
hury,  by  whom  the  case  of  Thomat  r. 
Jones  (2  J.  A  H.  475;  1  D.  J.ft  &63) 
was  decided.  [His  Honoor  then  read 
that  portion  of  the  judgment  of  the 
Yice-Chancellor  Wood  which  is  giTm 
below  in  the  judgment  of  the  Loni 
Chancellor.] 

The  judgments  delivered  in  that  cut 
would  have  been  entitled  to  the  greatest 
weight  if  they  had  been  merely  the 
gratuitous  exposition  by^the  eminent 
Judges  who  uttered  them  of  this  gene- 
ral statute;  but,  containing  as  they  da 
distinct  decisions  upon  the  subject 
which  is  involved  in  this  case^  1  am 
not  only  fortified  in  the  conclusion  1 
have^drawn,  but  I  am  bound,  not  nn- 
wilUngly,  to  adopt  them  as  dear  ded*- 
rations  of  the  law  upon  a  subject  of 
considerable  nicety,  and  of  stil!  grester 
public  interest  and  importance. 

Unless,  therefore,  I  am  to  disregard 
the  very  words  of  the  statute  as  weQ  ts 
that  construction  which  has  been  judi- 
cially pronounced  upon  those  woids,  I 
cannot  doubt  that  the  will  of  this  tes- 
tatrix  is  in  all  respects  valid,  and  ia 
operative,  according  to  its  tenor,  to 
pass  the  whole  of  her  pcraonal  estate. 
The  Plaintiffs,  therefore,  cannot  sustain 
the  suit,  and  the  IhU  must  be  dismissed. 
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sepanie  use.  The  testamentaiy  capacity  of  a  mairied  woman  is  L^C 
quite  diderent  from  that  of  an  nnmarried  woman,  and  the  will  of 
one  cannot  be  made  to  operate  as  the  will  of  the  other.  Ko  W^ 
doobt  she  coold  under  the  WHU  Act  exocise  a  general  power  of  ^<»lx 
appcHutment;  and  nodoabt  bef<Me  the  Act  she  might  by  parolhaTe  Wdluxil 
le-poblidied  her  will,  but  she  could  not  now  by  parol  re-publish 
her  win.  The  oider  of  the  Probate  Coort  decides  nothing  and 
leaves  the  question  op&i.  It  is  dear  that  the  assent  of  the  hus- 
band only  enured  to  her  own  property,  if  any,  not  to  that  iriiich 
she  afterwards  acquired.  £fei«fiST.A^ioeff(l)  was  a  vety  peculiar 
case,  and  does  not  justify  the  conclusions  which  hare  been  drawn 
from  it  Price  T.Farker  (2)  merdy  decides  that  the  24th  section 
of  the  WUls  Ad  does  not  make  thatyalid  ^diich  wasiuTalid.  The 
law  as  to  a  married  woman's  will  is  shewn  in  Sugden  on  Wills  (3) ; 
Sheppartt  Touchstone  (4) ;  Smvhume  on  Wills  (5).  In  WUUanis 
on  Executors  (6)  it  is  treated  as  unquestionable.  So  also  in 
Bopert  Husband  and  Wife  (7).  SeammeB  y.  Wtliinson  (8)  was  a 
clear  case.  In  Thomas  y.  Jena  (9)  it  was  considered  that  such  a 
wiU  would  not  be  Tslid ;  and  so  it  was  held,  on  appeal  (10).  The 
form  usually  employed  in  framing  settlements  is  bad,  the  first 
power  should  be  to  appoint  by  will.  Trimmdl  t.  FeU  (11)  is  reiy 
similar. 

Mr.  Eajf,  Q.C.,  for  Maria  WUlock  :— 

The  first  question  is  as  to  the  power  of  a  married  woman  to 
make  a  will.  She  was  expressly  disabled  as  to  lands  by  34  &  35 
Hen.  8,  c  5,  SL 14.  She  could  always  appoint,  and  in  after  times 
the  doctrine  of  separate  estate  arose ;  as  to  such  estate  she  could 
make  a  will  which  would  in  a  Court  of  Equity  be  valid ;  then  the 
Ecclesiastical  Courts  following  Equity,  granted  probate  of  such  a 
wilL  She  was  nerer  under  any  personal  incapacity  or  inability  to 
make  a  will  of  personalty,  and  the  only  reason  why  she  could  not 
make  a  valid  will  was  that  there  was  nothing  on  which  it  could  ope- 

(1)  15  Vea.  139.  (6)  Page  53,  6th  Ed. 

(2)  16  Sim.  198.  (7)  Vol.  I  p.  170. 

(3)  Page  8.  (8)  2  East,  552. 

(4)  Page  403.  (9)  2  J.  &  H.  475. 

(5)  VoL  i-  p.  2,  S  9,  pi.  8.  (10)  1  D.  J,  &  S.  63. 

(11)  16  Eeav.  537. 

3X2  1 
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L.  0.       rate.    The  moment  she  had  a  power  or  property  she  could  make 

^  '    a  valid  will.    Mortoan  v.  Thompson  (1)  is  a  distinct  authority  that 

s^vw       the  will  of  a  married  woman  is  not  revoked  by  the  death  of  her 

NcwLB       husband,  and  would  pass  whatever  she  could  bequeath.    Dingwdl 

WiLLooK.     Y.  Askew  (2)  and  Stone  v.  Forsyth  (3)  shew  what  the  law  is  as  to 

wills  made  under  powers.     Before  the  WiUs  Act  no  will  would 

operate  in  execution  of  a  power  which  only  came  to  the  testator 

after  the  will  was  made,  but  now  a  general  disposition  operates  on 

everything,  whether  the  will  is  made  by  a  man  or  by  a  woman. 

The  will  is  clearly  valid  as  to  the  separate  estate,  and  the  24th 

section  makes  it  valid  as  to  everything  which  she  had  power  to 

dispose  of  at  her  death.    The  will  is  valid,  and  has  been  admitted 

to  probate ;  there  is  no  reason  for  holding  it  revoked  by  the  death 

of  the  husband,  and  no  reason  for  stopping  the  operation  of  the 

statute. 

Mr.  WiHSf  Q.C.,  on  the  same  side : — 

The  8th  section  of  the  Wills  Act  refers  to  the  validity  of  the 
will  and  not  to  that  of  the  dispositions  under  it.  A  will  may  be 
divisible  as  to  its  operation,  but  not  as  to  the  capacity  of  the 
testator,  and  if  it  is  a  valid  will  it  must  be  allowed  its  fall 
operation. 

There  was  always  a  distinction  between  any  actual  incapacity 
of  a  married  woman  to  make  any  will  and  her  incapacity  simply 
because  she  had  nothing  to  dispose  of.  Her  power  of  appointing 
an  executor  is  a  mere  arbitrary  exception,  admitted  perhaps  by 
accident  If  a  man  by  his  will  purports  to  dispose  of  property 
which  i3  not  his,  and  he  afterwards  acquires  that  property,  it 
passes  by  his  will.  As  to  real  estate,  she  was  always  actually 
incapable  of  making  a  vtUI,  and  by  the  WiUs  Act  she  is  left  in  the 
same  position. 

Mr.  Watson,  with  them. 

Mr.  EddiSf  Q.O.,  and  Mr.  ShetbearCy  for  the  executors  of  Mrs. 
Daxoes*  will. 

(1)  3  Hagg.  Eoa  289.  (2;  1  Cox,  427. 

(3)  2  Doug.  707. 
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LoBD  Selbobhs,  L.C. : —  i*  o. 

and  L.  J  J. 
This  case  has  been  very  fully  and  ably  argned,  and  I  do  not 

think  that  onr  judgment  conld  be  affected  by  anything  to  be 
further  said  on  the  matter. 

The  effect  of  a  married  woman's  will  as  to  her  separate  estate, 
as  I  have  understood  the  law,  always  was  the  same  as  if  she  had 
not  been  married.    The  effect  of  the  doctrine  of  separate  estate 
was  to  remove  to  the  full  extent  to  which  it  prevailed  the  dis- 
ability of  coTertnre,  and  that  disability  being  removed,  there  was 
not,  as  far  as  I  know,  any  technical  difference  whatever  between 
the  will  of  a  married  woman  and  the  will  of  an  unmarried  woman 
with  respect  either  to  the  constraction  or  to  the  operation  of  the 
will  on  the  matter  which  it  would  embrace.    Of  course,  as  to  real 
estate,  before  the  WiBa  Ad,  it  was  subject  to  the  same  limitation 
as  the  will  of  an  unmarried  woman  would  be  subject  to,  that  is, 
that  it  could  not  pass  after-acquired  real  estate ;  but  there  was  no 
limitation  as  to  the  separate  estate  depending  in  any  manner  on 
coverture.     So  with  respect  to  powers,  if  the  married  woman  had 
a  power,  the  rules,  as  I  understand  the  matter,  applicable  to  a 
will  purporting  to  deal  with  property  by  virtue  of  a  power  were 
the  same  in  the  case  of  a  married  woman  as  in  the  case  of  an 
unmarried  woman,  so  that  the  whole  doctrine  of  disability  by 
coverture  was  entirely  eUminated  from  questions  liable  to  arise  as 
to  the  wills  of  married  women,  so  far  as  concerned  their  separate 
estate,  and  so  far  as  the  wills  operated  under  powers. 

That  being  so,  the  Wilb  Ad  (1  Vict.  c.  26)  was  passed ;  and  that 
Act  by  the  8th  section  expressly  says,  **  That  no  will  made  by  any 
married  woman  shall  be  valid,  except  such  a  will  as  might  have 
been  made  by  a  married  woman  before  the  passing  of  this  Act ;" 
there  being  a  very  similar  provision  as  to  an  infant  in  the  preceding 
section.  That  section  appears  to  leave  the  whole  question  of  a 
married  woman's  will  as  such — of  its  validity  and  of  its  operation, 
^  far  as  the  effect  of  marriage  is  concerned — exactly  as  if  the 
Act  had  not  passed.  It  applies  only  to  the  effect  of  marriage 
on  the  testamentary  capacity  and  the  power  of  making  a  will.  li 
she  would  before  the  Act  have  had  power,  she  is  still  to  have  the 
same  power.  If  and  so  far  as,  by  reason  of  marriage,  she  would 
not  before  the  Act  have  had  power,  the  Act  is  to  give  her  no 
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hP\T  pow6r,and  no  enlargement  or  extension  of  her  former  power.  But 
with  respect  to  all  those  subjects  on  which  the  will  of  a  married 
woman  could  'have  operated  before  the  Act,  as  to  which  ooTeiture 
•NoBLi  Qj.  marriage  produced  no  disability,  there  her  will,  like  every 
WnjiOGK.  other  will,  is  regulated  by  the  Act,  both  as  to  the  ceremonies  neces- 
sary to  make  it  a  will,  and  as  to  other  matters.  Her  testamentary 
capacity,  as  a  married  woman,  is  neither  greater  nor  leas  than  it 
was  before  the  passing  of  the  Act. 

The  effect  of  the  24th  section  is  this:  It  enlarges  the  sub- 
ject-matter upon  which  any  one  haying  testamentary  capacity 
could  operate  by  a  will  executed  at  a  certain  time.  As  to  real 
estate  it  gives  the  same  power  of  dealing  prospectiyely  there- 
with as  previously  existed  with  respect  to  personal  estate.  A 
married  woman  as  to  her  separate  property  could  previously  by  law 
deal  prospectively  with  her  personal  estate.  She  could  not  so  deal 
with  her  real  estate,  not  because  she  was  a  married  woman,  bat 
because  no  one  could.  This  24th  section  enlarges  her  power  as  a 
married  woman  over  those  subjects  over  which  she,  as  a  married 
woman,  might  have  power  of  disposition,  in  exactly  the  same  way, 
and  not  otherwise,  as  it  enlarges  the  power  of  a  man  or  of  an  nn- 
married  womanj  but  in  order  to  give  her  that  power  it  must  be 
real  estate  which  she  as  a  married  woman  could  dispose  of  by  her 
will.  It  enables  her  to  do  this  prospectively,  but  still  it  must  be 
only  such  real  estate  as  she,  continuing  a  married  woman,  ooold 
dispose  of.  The  same  section,  as  to  some  specific  descriptions  of 
personal  estate,  lays  down  a  rule  of  construction  which  will  carry 
on  the  description  to  the  time  of  the  death.  That  is  an  operalioQ 
which,  being  wholly  independent  of  the  effect  of  the  coverture, 
will  be  the  same  with  respect  to  the  will  of  a  married  woman 
within  her  power,  as  with  respect  to  the  will  of  any  other  persoiL 
In  like  manner  the  27th  section  abolishes  the  merely  technical 
distinction  between  property  and  power,  and  would  give  to  the  will 
of  a  married  woman  having  a  general  power,  which  she  could  exe- 
cute though  a  married  woman,  and  as  to  which  coverture  maybe 
immaterial,  the  effect  of  passing  it  by  the  same  form  of  words  as  if 
it  were  her  own  property. 

But  those  sections,  read  with  the  8th,  in  no  degree  tend  to  bring 
under  the  testamentary  power  of  a  married  woman  anything  whicli 
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down  to  and  at  the  time  of  her  death  wonid  not,  witbont  them, 
have  been  within  that  testamentary  power  if  she  died  married*  If, 
by  the  previous  state  of  the  law,  a  will  made  by  her  dnring  marriage 
could  not  operate  on  the  property  which  was  acquired  by  her  or 
possessed  by  her  after  she  became  a  widow,  there  is  nothing  that  I 
can  see  in  any  of  those  sections  in  the  least  degree  tending  to 
diminish  the  effect  of  the  8th  section,  which  appears  expressly  to 
say  that  the  will  shall  not  be  valid  except  it  be  such  as  might 
have  been  made  by  her  before  the  passing  of  the  Act 

The  argument  on  the  other  side,  so  far  as  it  depends  on  the  Act 
of  Parliament,  and  not  on  the  doctrine  of  the  husband's  assent, 
must  really,  to  be  consistent  with  itself,  go  the  full  length  of 
saying  that  the  8th  section  only  means,  that  a  will  which  would 
hare  been  wholly  invalid — ^which  would  not  have  been  entitled  on 
any  ground  whatever  to  be  admitted  to  probate,  and  which  before 
the  Act  could  pass  nothing  whatever — shall  not  be  ratified  by  the 
Act ;  but  that  if  there  be  any  property  whatsoever,  however  insigni- 
ficant in  point  of  amount,  or  any  power  over  any  property,  how- 
ever insignificant,  as  to  which  the  married  woman  could  make  s 
will,  then  the  whole  operation  of  the  8th  section  is  displaced 
and  everything  else  in  the  Act,  from  the  3rd  section  downwards 
must  be  let  in ;  and  she  will  thus,  though  married,  be  able  tc 
dispose  of  property  as  to  which  she  otherwise  had  no  testamentar] 
capacity.  For  such  a  construction  I  can  see  no  reason  whatsoever 
I  shall  presently  consider  whether  there  is  any  authority  on  the 
subject ;  but  before  doing  that,  it  is  proper  to  advert  to  that  portioi 
of  the  argument  which  depends  on  the  husband's  assent.  If  i 
were  not  for  the  manner  in  which  the  case  has  been  viewed  by  th< 
learned  yice-Chancellor,  I  own  I  should  have  thought  that  the  con 
stTOction  of  the  statute  could  not  in  any  way  whatever  be  affectec 
by  the  husband's  assent,  and  that  this  case  must  be  dealt  with  a 
if  the  husband  had  never  assented  at  alL 

"What  is  the  doctrine  of  law  as  to  the  husband's  assent  ?  A 
I  understand  all  the  authorities  and  all  the  cases,  it  means  neithe 
more  nor  less  than  this,  that,  as  to  all  the  property  of  the  wife  c  ' 
which  the  husband  is  purchaser,  which,  if  reduced  into  posses 
sion  doling  the  marriage,  becomes  by  law  his,  and  which,  if  i 
remains  not  reduced  into  possession  when  the  marriage  is  dissolve 
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li.  C.^^  by  the  wife's  death,  becomes  also  by  law  his  (subject  indeed  to  the 
necessity  of  taking  out  administration  to  the  wife) ;  as  to  all  this 
property,  vested  in  him  in  his  marital  right,  he  may,  if  he  pleases^ 
Noble  waive  his  right,  and  so  waive  it  as  to  give  effect  to  a  will  made  by 
WiLxxxTK.     his  wife  during  the  coverture  in  derogation  of  his  marital  right 

If  that  is,  as  I  think  all  the  authorities  shew  it  to  be,  the 
principle  as  to  the  husband's  assent  to  the  will  of  the  wife,  these  ooo- 
sequences  of  course  will  follow :  that  the  husband  is  bound  only 
by  a  conclusive  assent,  and  such  an  assent  as  terminates  his  power 
of  claiming  the  interest  which  the  law  gives  to  him.  Aoooidingly 
we  find  in  all  or  many  of  the  authorities  this  proposition:  that  ihe 
husband  has  a  locus  posmtentue,  until  he  has  either  assented  to 
probate  of  the  wife's  will  being  granted,  or  has  in  some  manner 
acted  upon  the  will.  Moreover,  all  the  authorities,  as  I  mider- 
stand  them,  also  lay  down  this,  that  if  the  wife  survives  the 
husband,  there  is  an  end  of  any  question  of  the  husband*8  assent^ 
because  the  husband's  right  to  the  wife's  property  ceases  by  his 
death,  and  the  wife  herself  enters  into  the  sole  possession  of  all  her 
property ;  and  therefore  the  effect  of  the  husband's  assent  is  en- 
tirely at  an  end  in  case  of  his  death  during  the  lifetime  fji  his 
wife.  The  whole  doctrine  of  the  husband's  assent  rests  on  a  founda- 
tion which  disappears  when  that  event  occurs. 

I  think  that  when  the  cases  are  examined  they  will  be  found, 
down  to  the  present  time,  including  the  opinion  delivered  by  Lord 
Penzance  in  the  present  case,  to  be  uniformly  consistent  with  this 
view  of  the  law. 

In  the  case  of  SeammeU  v.  WUkinsan  (1),  and  the  same  casein 
a  later  stage,  reported  under  the  name  of  Stevens  v.  BagwU  (2), 
the  sole  perplexity,  if  it  can  be  so  called,  arose  out  of  a  matter 
which  was  never  brought  before  the  Court. 

[His  Lordship  then  stated  the  facts  of  that  case  as  reported,  and 
said  that  it  was  evident  that  the  form  of  the  probate  granted  as> 
sumed  that  the  husband  had  given  the  wife  a  power  to  dispose  of 
the  residue  of  his  estate,  as  distinct  fix)m  the  property  in  it,  and 
her  will  was  recognised  as  effectual  for  the  execution  of  such  a 
power.  On  the  application  for  prohibition  it  was  not  disputed,  but 
admitted  expressly,  that  the  husband  had  created  a  power ;  and  the 
(1)  2  East,  552.  (2)  15  Yes.  139. 


objection  was  confined  to  the  revocation  of  that  probate,  w 
view  to  the  grant  of  a  general  probate.  Whatever  was  said  ii 
Court  of  Law,  or  afterwanls  in  the  Court  of  Chancery,  as  t< 
husband's  estate,  really  was  said  on  the  footing  of  what  wa 
sumed  or  taken  for  granted,  or  perhaps  Toluntarily  ocmced^ 
between  all  parties,  upon  a  point  which  all  parties  took  care  i 
put  into  controversy,  and  not  to  bring  forward  for  determinat 

His  Lordship  therefore  looked  upon  that  case  as  dec; 
nothing  whatever  either  as  to  the  construction  of  the  husb 
will,  or  as  to  the  result  if  it  had  been  determined  that  accoi 
to  the  true  construction  of  the  will  it  did  not  give  powei 
passed  the  property  to  the  wife.  La3ring  that  aside,  as  to  € 
thing  else,  the  case  was  conclusiye  of  the  present  question,  i! 
as  the  subject  of  the  husband's  assent  was  concerned.  The  ' 
Chancellor  Baean  seemed  to  have  thought  that  the  case  of  81 
V.  BagmU  (1)  depended  merely  on  the  doctrine  that  subseqvi 
acquired  personal  estate,  that  is,  personal  estate  acquired  aftd 
determination  of  the  coverture,  could  not  be  disposed  of  by  ! 
made  during  coverture.  But  the  case  of  Stevens  y.  Bagwell  d  i 
relate  to  aftei^^cquired  personal  estate  at  all.  It  related  to  a  i 
of  the  residue  of  the  estate  of  a  brother  of  the  testatrix  whof  i 
had  been  made,  and  who  had  died,  and  under  whose  will 
was  executrix,  during  the  coverture.  The  property  in  contn 
was  prize  money,  not  made  available  to  the  brother's  : 
until  some  time  after  his  death,  and  also  after  the  death  < : 
liusband  and  wife ;  but  Sir  W.  Grant  decided  that  it  was  l 
considered  as  if  it  had  been  actually  a  part  of  the  brother's  pn  | 
at  the  time  of  his  death.  The  consequence  was  that  his  resi  i 
legatees,  who  died  after  him,  but  before  the  money  was  rec  ! 
were  entitled  to  it  The  property,  therefore,  was  not  in  ]  : 
sion,  only  because  it  could  not  be  reduced  into  possessi  i 
account  of  its  accidental  position.  It  was  like  property  in  < 
the  wife  had  an  interest  which  was  reversionary  during  the  < 
ture,  that  reversionary  interest  not  being  settled  to  her  se 
use.] 

Those  cases  determmed,  that  the  husband's  assent  do<  i 

(1)  15  Yes.  139. 
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L.  0.       operate  in  any  degree  on  the  wife's  property  after  the  hnsbaDd's 
death.     That  opinion  was  also  the  opinion  of  Lord  Penssance 
in  the  present  case.       He  said,  (I  most  own,  on  very  dender 
^^^^      evidence,  if  there  was  any  eyidence  at  all),  that  he  thought  the 
WiLLocK.     assent  of  the  husband  was  made  out.    I  will  not  go  into  that, 
because  I  entirely  agree  with  what  he  went  on  to  say  (1) :  ''  It  is 
needless  to  inquire  how  far  this  state  of  facts  would  have  affected 
the  validity  of  her  will  if  he  had  survived  her ;  for  he  died  first, 
and  this  event  appears  to  me,  according  to  the  authorities  on  this 
subject)  to  have  extinguished  once  for  all  whatever  support,  autho- 
rity, or  efiScacy  his  wife's  will  might  have  derived  from  his  con- 
currence."    To  that  I  entirely  agree ;  but  there  seems  to  be  a 
variance  between  the  opinion  of  Lord  Penza/nee  and  the  opinion 
of  the  yice-Chancellor  Ba/Gotiy  to  which  variance  I  attribute  the 
judgment  of  Yice-Chancellor  Bacon,  in  this  present  case.    Yice- 
Chancellor  Bacon  seems  to  have  thought  that  the  effect  of  the 
husband's  assent  was,  in  some  manner,  which  I  do  not  think 
is  very  clearly  explained  in  His  Honour's  judgment,  to  set  up 
the  wife's  will,  although  she  survived  him,  as  to  property  in 
which  she  had  not  a  separate  estate,  and  over  which  she  had 
no  power; — in  a  manner  in  which  it  would  not  have  been  set 
up  under  the  8th  clause  of  the  Wills  Act,  if  the  husband  had  not 
iissented. 

I  am  bound  to  say  that  I  agree  with  Lord  Penzance,  in  holding 
that  the  husband's  assent  ought  in  the  present  case  to  be  laid  aside 
altogether  as  an  entirely  immaterial  element.  Being  of  that 
opinion,  I  doubt  very  much  whether  I  am  not  entitled  to  suppose 
that  the  Yice-Chancellor,  if  he  had  taken  the  same  view  in  that 
respect,  would  have  concurred  in  the  judgment,  which  is  the 
judgment  of  my  learned  brothers  as  well  as  myself,  that  the  With 
Ad  does  not  extend  the  operation  of  the  will  to  the  property  over 
which  she  had  not  during  coverture  any  testamentary  power;  be- 
cause I  find  that  the  Yice-Chancellor  says  this :  '*  It  is  said  on 
the  part  of  the  Plaintiffs — and,  I  think,  correctly— that  the  statute 
does  not  in  any  respect  add  to  or  increase  the  testamentary  capa- 
city which  a  woman  under  coverture  possessed  before  the  statute;" 

(1)  Law  Rep.  2  P.  &  D.  282. 


and  His  Honour  only  gets  at  the  testamentary  capacity  for  the 
purposes  of  the  judgment  by  the  aid  of  the  doctrine  of  the 
husband's  assent  He  also  cites  from  the  judgment  delivered 
by  Lord  Haiherleyy  in  the  Qase  of  Thomas  y.  Jones  (1),  this 
paasage,  in  every  w(»d  of  which  I  entirely  concur :  ^  The  true 
construction,  I  apprehend,  of  the  7th  and  8th  sections  is,  that 
the  statute  does  not  give  capacity  to  those  who  have  no  testa- 
mentary capacity ;  but  when  persons  have  capacity  to  will,  as  in 
the  case  of  married  women,  with  a  testamentary  power,  then  you 
must  deal  with  the  will  so  made  according  to  all  the  rules  of  con- 
struction which  are  laid  down  by  the  Act  as  to  wills  in  general. 
That  is  the  conclusion  to  which  I  come  upon  that  part  of  the 
subject.'*  Then  he  touches  the  question  of  power  being  afterwards 
acquired :  ^  A  nuui  has  no  capacity  to  make  a  gift  under  a  power 
before  he  has  acquired  it.  Nevertheless,  when  a  testator  makes  a 
general  bequest,  and  afterwards  acquires  a  power,  that  power  takes 
effect  by  virtue  of  the  general  bequest,  and  the  rule  applies  equally 
to  a  married  woman.  The  construction  I  give  to  the  8th  section 
is,  that  it  disables  a  married  woman  from  doing  anything  which 
before  the  passing  of  the  Act  she  could  not  have  done  by  reason 
of  her  coverture.  It  preserves  the  incapacity  of  coverture  as  it 
stood  before  the  Act,  but  as  regards  any  incapacity  arising  from 
matters  independent  of  coverture,  applicable  to  men  and  women 
alike,  the  statute  was  not  intended  to  draw  a  distinction  between 
married  women  and  other  persons." 

I  entirely  subscribe  to  every  word  of  that  Nor  do  I  find  in 
any  part  of  the  judgment  of  Lord  WesSbury  on  appeal  in  the  same 
case  (2)  anything  at  all  inconsistent  with  it.  There,  the  woman 
died  married,  and,  therefore,  the  question  of  her  testamentary 
capacity,  no  one  attempting  to  extend  it  to  anything  which  she 
Iiad  not  for  her  separate  use,  or  subject  to  her  general  power, 
did  not  arise  in  any  way  at  all.  The  sole  question  was  whether, 
as  to  those  subjects  over  which  she  had  testamentary  power  as 
a  married  woman  down  to  the  time  of  her  death,  the  will  which 
she  had  made  was  or  was  not  to  be  read  according  to  the  rule 
of  construction  laid  down  in  the   24tli  and  27th  sections.    In 
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L  G.  the  present  case,  if  the  view,  which  undoubtedly  received  some 
degree  of  countenance  from  the  extra-judicial  opinion  of  Loid 

s^w  Penzance,  were  to  preyail,  the  consequence  would  be  that  if  a 
«^  woman  had  a  chain,  or  a  necklace,  or  a  single  article  of  jewelry, 
WiLLOdL  ag  to  which  she  could  make  a  will,  and  used  in  her  will  general 
words  of  disposition  as  to  all  her  property,  then  her  real  and 
personal  estate  of  any  magnitude  whatever,  although  acquired 
after  the  cessation  of  the  coverture,  would  pass  by  that  will.  In 
my  opinion,  that  is  inconsistent  with  the  true  effect  and  meaning 
of  the  8th  section  of  the  Act,  and,  therefore,  the  present  appeal 
must  be  allowed. 

Sir  W.  M.  James,  L. J. : — 

I  entirely  concur  in  the  judgment,  and  the  reasons  which  the 
Lord  Chancellor  has  given  for  that  judgment  I  have,  during  the 
argument  of  the  case,  wished,  if  it  were  possible,  to  find  some 
ground  for  distinguishing  the  gift  of  the  £14,300  over  which  she 
had  power  of  testamentary  appointment  from  the  other  property. 
She  clearly  had,  under  the  settlement,  power  to  dispose  by  will  of 
that  property.  If  she  did  dispose  of  it  by  will,  the  probability  is  she 
would  have  wished  that  will  to  be  carried  out.  In  fact,  it  was  a 
testamentary  power  of  appointment.  The  £14,300  did  become  part 
of  her  personal  property,  and,  of  course,  an  effectual  will  of  that 
would  not  constitute  a  will  of  any  other  portion  of  the  property. 

Sir  G.  Mellish,  L.J. : — 

I  am  entirely  of  the  same  opinion ;  and  I  should  not  have  made 
any  observation  at  all  except  for  the  laige  amount  of  property 
which  is  involved,  and  the  extreme  importance  of  the  general 
question.  It  appears  to  me  that  the  real  and  great  question  to  be 
determined  is,  whether  a  married  woman  can  make  a  will  dnriDg 
her  marriage  which,  if  she  survives  her  husband  and  becomes  a 
widow,  will  operate  upon  the  property  of  which  she  may  die 
possessed.  Neither  of  the  learned  counsel,  Mr.  Kay  or  Mr.  WiUsy 
as  I  have  understood  their  argument,  have  gone  to  the  full  leogth 
of  what  I  understand  was  the  opinion  of  Lord  Penzance.  As  I 
understand  what  he  says,  he  did  not  confine  his  opinion  to  a  case 
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where  a  married  woman  might  happen,  because  she  had  property  L.  C. 
settled  to  her  separate  use,  to  have  power  to  make  a  will,  but  he 
appears  to  have  been  of  opinion  that  in  all  cases  whatever,  if  a  «^ 
married  woman  made  a  will,  that  will  would  operate  on  property  Noble 
of  which,  if  she  became  a  widow,  she  might  die  possessed.  As  I  Willock. 
understand  his  opinion,  he  thought  that  taking  the  8th  section  and 
the  24th  section  together,  and  notwithstanding  the  words  of  the 
8th  section,  the  will  of  a  married  woman  was,  under  the  24tli 
section,  to  be  read  exactly  as  if  it  had  been  made  immediately 
before  her  death.  Of  course  if  the  will  of  a  widow  is  read,  although 
made  when  she  is  a  married  woman,  as  if  it  were  made  immediately 
before  her  death,  it  would  then  be  the  will  of  a  person  who  had  a 
full  capacity  to  make  a  will,  and  would  carry  any  property  which 
she  might  bequeath  by  it.  He  puts  the  question :  Does  the  will 
of  a  married  woman,  made  during  coverture,  speak  and  take  ejBTect, 
with  reference  to  the  property  comprised  in  it,  as  if  it  had  been 
executed  immediately  before  her  death  ?  Now  certainly  I  should 
be  far  from  saying  that  that  would  not  have  been  a  very  reason- 
able thing  to  enact  if  the  Legislature  had  enacted  it,  because,  no 
doubt,  it  very  often  happens  that  the  husband  and  the  wife  grow 
old  together,  they  both  become  ill  together  at  the  same  time 
almost,  and  possibly  it  might  be  a  very  convenient  thing  if  a 
married  woman  might  make  a  will  anticipating  the  time  when  she 
should  become  a  widow,  and  effectual  in  that  event.  After  her 
husband's  death  she  might  be  in  a  state  practically  incapable  of 
making  a  will  until  she  herself  died. 

In  my  opinion,  the  law  has  not  gone  to  that  extent.  It  is  ad- 
mitted on  all  hands  that  before  the  Wills  Act  she  could  not  have 
made  such  a  will,  and  the  only  question  is  whether  the  24th  section 
of  the  Wills  Act  gives  her  a  power  to  make  a  will  in  that  case. 
That  really  depends  upon  the  construction  of  the  8th  section, 
which,  to  my  mind,  must  plainly  apply  to  every  will  made  by  a 
married  woman,  whether  she  survives  her  husband  or  not^  and 
whether  she  is  a  married  woman  or  a  widow  at  the  time  she  dies ; 
and  it  appears  to  me  that  the  very  plain  construction  of  it  is  that 
she  is  to  have  the  power  of  willing  that  property  wliich  she  could 
wiU  at  the  time  of  the  passing  of  the  Act,  but  is  not  to  have  the 
power  of  leaving  by  will  any  other  property.    The  property  which 
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L.  G.  she  had  power  to  will  at  the  time  of  the  passing  of  the  Act  was 
property  settled  to  her  separate  use,  and  property  over  which  she 
had  a  right  to  make  a  will  given  under  a  power.  Those  properties 
Noble  g}jQ  g^]^  ^^^  leave  by  her  will,  and  as  respects  those  properties  all 
WnxoGK.  the  sections  of  the  Act  will  apply,  bat  no  other  property  could  she 
will.  She  could  not  will  her  general  property,  whether  it  was  her 
choaes  in  actum  not  reduced  into  possession  at  that  time,  or  whether 
it  was  property  of  which  she  might  afterwards  become  possessed  as 
a  widow ;  and  in  my  opinion  it  is  quite  clear  that  this  section  does 
not  give  her  power  to  will  that. 

Then,  if  that  is  dear,  are  we  to  adopt  the  distinction  which  has 
been  so  strongly  contended  for  by  Mr.  Kay  and  Mr.  WSU.  Now, 
I  must  say,  that  although  I  think  the  construction  which  Lord 
Penzance  put  upon  the  Act,  if  it  could  have  been  got  out  of  the 
Act,  would  have  been  a  very  sensible  and  reasonable  construction, 
yet  what  has  been  contended  for  would  be  a  most  unreasonable 
construction,  and  so  unreasonable  that  it  appears  to  me  very  un- 
likely the  Legislature  could  have  intended  it,  because  the  conten- 
tion is  that  if  from  the  circumstance  of  a  married  woman  haTing 
some  property  settled  to  her  separate  use,  she  could  make  a  will 
of  some  kind,  that  then  her  will  was  to  operate  after  she  became 
a  widow  upon  all  property  which  she  might  die  possessed  of. 
Now,  I  cannot  conceive  the  smallest  reason  for  enacting  that  a 
married  woman  who  happens  to  have  some  property  settled  to 
her  separate  use  should  have  any  greater  power  not  over  that 
property  but  over  any  other  property  which  might  afterwards 
come  to  her  than  any  other  married  woman  whatever.  That 
would  be  a  most  senseless  construction,  and  not  a  construction 
which  we  can  suppose  the  Legislature  could  have  intended,  and  I 
see  no  reason  for  saying  that  the  8th  section  should  be  so  construed. 
It  seems  clear  to  me  that  the  8th  section  is  to  be  constmed  as 
saying  that  what  property  she  could  leave  before  the  Act  ahe  may 
leave  subsequently  to  the  Act,  and  all  the  sections  of  the  Act  are 
to  apply  to  that  property,  but  she  is  not  to  have  any  greater  power 
of  leaving  property  after  the  Act  passes  which  she  oould  not  hare 
left  before  the  Act. 

With  respect  to  all  the  other  questions  I  do  not  think  it  neces- 
sary to  make  any  further  remark. 
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As  respects  the  ground  upon  which  the  Vice-CSiancellor  pro- 
ceeded OS  to  the  fact  of  the  husband  having  given  his  assent,  I 
entirely  agree  with  what  has  been  said  by  the  Lord  Chancellor, 
and  in  the  quotation  which  he  has  made  from  the  judgment  of 
Lord  Penzance,  and  with  the  quotations  from  Boper's  Husband  and 
Wife  (1),  and  from  WiUiams  on  Executors  (2),  the  decision  of  Sir 
CresaweU  Cresswdl  in  the  case  of  In  re  Smith  (3),  and  with  all  the 
old  authorities,  which  seem  to  make  it  perfectly  clear  that  whatever 
effect  the  assent  of  the  husband  of  a  married  woman  making  a  will 
may  have,  that  effect  is  terminated  by  his  death,  and  does  not 
make  the  will  in  any  degree  operative  after  his  death. 
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Minutes  : — Discharge  the  decree  of  the  Vice-Chancellor. 

Declare  that  the  general  personal  estate  of  Maria  Bawts,  except  the  sum  of 
£3822  11».  lid,  bonds,  was  not  well  disposed  of  by  her  will,  and  is  now  divisi- 
ble amongst  the  persons  entitled  thereto  under  the  Statute  of  DistribtUions, 

Declare  that  the  £14,300  was  not  well  or  effectually  appointed  by  the  will  of 
Maria  Dawes,  and  at  her  death  formed  part  of  her  general  personal  estate,  and  as 
SQch  was  undisposed  of  by  her  will  and  passed  to  the  persons  entitled  thereto 
mider  the  Statute  of  Distributions,  Usual  accounts  of  the  personal  estate  of 
Maria  Dawes.  Costs  of  all  parties  as  between  solicitor  and  client  out  of  the 
estate. 

Solicitors  for  the  Plaintiffs  :  Messrs.  Bouih  &  Staeeij. 
Solicitors  for  the  Defendants :  Messrs.  Wilde,  Berger,  &  Co. ; 
W.  K  Bennett. 


(1)  Page  170.  '  (2)  Page  5S,  Gth  Ed. 

f 3)  1  Sw.  (&  Tr.  125, 127. 
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Jnlij  60,  Trustees  were  by  will  authorized,  if  they  thought  fit,  to  apply  the  iooomo 

of  shares  to  which  children  were  presumptively  entitled  towards  the  main- 
tenance of  the  children,  notwithstanding  the  father  of  the  children  might 
be  of  sufficient  ability  to  maintain  them.  A  suit  was  instituted  for  the 
administration  of  the  estate  of  the  testator : — 

Held,  that  the  Court  would  not  control  the  discretion  of  the  trustees,  and 
that,  if  they  thought  it  fit  that  the  income  should  be  paid  to  the  father  for 
the  maintenance  of  the  children,  an  order  would  be  made  for  payment 
accordingly. 

Nicholas  WINSLAND  by  Ws  wiU  devised  the  residue  of  his 
estate,  real  and  personal,  to  three  trustees,  and  directed  the  trustees, 
after  the  death  of  his  wife,  to  stand  possessed  of  that  his  residuary 
estate  upon  trust  for  all  his  children,  in  equal  shares.  But  as  to 
the  share  of  each  daughter,  the  trustees  were  to  hold  her  presump- 
tive share,  and  pay  the  income  thereof  to  her  during  her  life; 
and  from  and  after  the  decease  of  such  daughter,  then — as  for 
and  concerning  the  principal  or  capital  of  the  share  of  such 
daughter — in  trust  for  the  child  or  children  of  such  deceased 
daughter,  who  being  a  son  or  sons  should  live  to  attain  the  age 
of  twenty-one  years,  or  being  a  daughter  or  daughters  should  live 
to  attain  that  age  or  be  married  with  the  consent  in  writing  of  her 
or  their  guardian  or  guardians,  which  should  first  happen ;  and  if 
there  should  be  two  or  more  such  children  as  lastly  mentioned,  to 
be  equally  divided  between  or  among  them  ;  and  in  case  there 
should  be  only  one  such  child,  then  in  trust  for  such  one  child. 
And  he  directed  that  the  trustees  or  trustee  for  the  time  being  of 
that  his  will  should  in  the  meantime,  after  the  decease  of  such 
daughter,  pay  or  apply  the  annual  income  of  the  presumptive 
shares  for  the  time  being  of  her  children  respectively  not  then 
entitled  to  a  vested  interest  in  the  said  trust  premises,  or  so  mach 
of  such  annual  income  as  such  trustees  or  trustee  should  think 
proper  for  or  towards  the  maintenance  and  education  of  such 
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children,  until  their  respective  shares  should  become  vested,  or       L.O. 
they  should  respectively  previously  die ;  and  such  annual  income 
might  be  so  applied  as  last  aforesaid,  if  such  trustees  or  trustee 
should  think  fit,  notwithstanding  the  father  of  such  children      B^orar 
might  be  living,  and  of  sufficient  ability  to  maintain  and  educate    Bellamy. 
them  without  the  aid  of   such  annual  income.     And  the  will 
contained  gifts  over  in  the  event  of  there  being  no  such  children. 

The  testator  died  in  1846,  leaving  three  children,  one  of  whom 
died  an  infant,  and  took  no  interest  under  his  will.  Another 
daughter,  after  the  death  of  the  testator,  married  Mr.  Eannen 
(afterwards  Sir  /.  Eannen),  and  died  in  1872,  leaving  six  children, 
one  of  whom,  J.  C.  Eannen,  had  attained  the  age  of  twenty-one 
years. 

A  suit  was,  in  1849,  instituted  for  the  administration  of  the  estate 
of  the  testator,  in  which  suit  part  of  the  residuary  estate  was  sold 
and  the  proceeds  were  brought  into  Court. 

A  Petition  in  the  suit  was  now  presented  by  the  two  surviving 
trustees,  praying  (amongst  other  things)  that  one-sixth  of  one 
moiety  of  the  fund  might  be  paid  to  /.  C.  Eannen;  and  that 
the  income  of  the  remaining  five-sixths  might  be  paid  to  Sir  /. 
Eannen,  he  undertaking  to  apply  the  same  for  the  benefit  of 
his  infant  children.  The  trustees  stated  that  they  considered  it 
proper,  and  for  the  benefit  of  the  children,  so  to  apply  the  income. 

The  Lord  Chancellor,  before  whom,  sitting  for  the  Master  of  the 
Kolls,  the  Petition  came  on  for  hearing,  doubted  whether  the 
discretion  of  the  trustees  was  not  put  an  end  to  by  the  suit ;  and 
he  wished  the  Petition,  so  far  as  it  related  to  the  payment  of  the 
income,  to  be  brought  before  the  full  Court. 

Mr.  ElphindanSf  for  the  trustees. 

Sir  B.  BaggaUay,  Q.C.,  and  Mr.  /.  W.  Chitty,  for  Sir  /.  Eannen  ;— 

It  is  dear  that  the  trustees  had  power  to  pay  this  income  with- 
out regard  to  the  ability  of  the  father,  and  if  the  trustees  choose 
to  do  80,  the  Court  will  not  control  them :  Lewin  on  Trustees  (1). 
The  rules  of  the  Court  are  shewn  by  Liveaey  v.  Earding  (2) ; 

(1)  Page  538.  (2)  Taml.  460. 
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Collins  Y.   Vininff{l);    Cafe  y.  Bent  (2);    OoMbadie  t.   Codo^ 
ladie  (3) ;  SUltboume  y.  Newport  (4) ;  i2anM)m6  v.  Burgess  (5). 

Mn  Eekewich,  and  Mr.  P.  F.  Smith,  for  other  parties. 

LoBD  Selborne,  L.C.,  said  that  he  would  not  oyerrale  the 
discretion  of  the  trustees,  and  considered  that  the  order  for  pay- 
ment of  the  income  might  be  made. 

Sib  W.  M.  James,  L.  J.,  was  of  the  same  opinion. 

Sib  G.  Mellish,  L  J.,  said  that  the  object  of  the  testator  was 
plainly  to  avoid  any  inquiry  into  the  drcumstances  of  the  fitther, 
which  might  be  difficult  and  disagreeable  and  lead  to  disputes. 
He  had  left  it  to  the  trustees,  and  there  was  no  reason  why  the 
Court  should  control  them. 


Solicitors  :  Messrs.  DomviUe^  Lawrence,  &  Oraham ; 
Nicholson  &  Herbert;  Mr.  Strangways. 
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Jidy  29,  30 ; 
AuguUQ. 


In  re  BLAKELY  ORDNANCE  COMPANY. 

BRBTTS  CASE. 

In  re  ORIENTAL  COMMERCIAL  BANK 

MORRIS'  CASE. 

Contributory — PoKt  Member — Belecue  of  DdfU— Dividend — Amomd  if 
Lidbilitie9-'26  dh  26  Vict,  c,  89,  <.  38. 

A  past  member  or  B  oontributory  of  a  company,  in  which  the  propertj 
and  the  money  obtained  from  the  A  contribatories  were  insoffidait  for 
the  payment  of  the  debts,  bought  up  and  caused  to  be  rdeased  to  the 
company  the  only  debts  due  when  he  had  ceased  to  be  a  member  of  the 
company,  and  remaining  due  when  the  winding-up  order  was  made  :— 

Eddy  that  no  call  could  be  made  upon  him  in  the  winding-up. 

Order  of  the  Full  Court  of  Appeal  affirmed  on  rehearing. 

In  estimating  the  debts  for  which  a  B  contributory  is  liable,  all  diYidendf 


(1)  C.  P.  Coop.  Rep.  1837,  472.  (3)  6  Hare,  4ia 

(2)  3  Hare,  245.  (4)  lK.AJ.e02. 

(5)  Law  Rep.  3  Eq.  773. 
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paid  in  respect  of  these  debts  tuider  the  winding-up  nrnst  be  deducted ;  bat  L.  C. 

the  funds  contributed  by  the  B  oontributories   form  part  of  the  general  •"^^  ^  J^* 

assets  of  the  compaDy,  and  are  not  to  be  applied  preferentially  or  exclu-  187S 

sively  to  the  payment  of  those  debts  which  existed  before  that  contributory  _J|7*p 

ceased  to  be  a  member  of  the  company.  ^_^ 

Order  of  the  Court  of  Appeal  varied  on  rehearing.  Hobbh^ 

WM  V.  Whijfin  (1)  considered. 

The  House  of  Lords  in  Webl  v.  Whiffin  (1)  decided  that,  in  a 
winding-up,  the  funds  contributed  by  a  B  contributory  form  part 
of  the  general  assets  of  the  company,  and  are  not  to  be  applied 
preferentially  or  exclusively  to  the  payment  of  those  debts  which 
were  incurred  before  that  contributory  ceased  to  be  a  member  of 
the  company.  The  official  liquidator  of  the  Blakdy  Ordnance 
Company,  Limited^  and  the  official  liquidator  of  the  Ortental  Com' 
mercial  Bank,  Limiiedj  considered  that  this  decision  affected  the 
decisions  in  Bretfs  Case  (2)  and  Morris*  Case  (3),  and  accordingly 
presented  petitions  of  rehearing  as  stated  below. 


BRETTS  CASE. 

Mb.  BBETT  had,  on  the  10th  of  June,  1865,  150  shares  in  the 
Blakdy  Ordnance  Company,  Limited.  These  shares  he  transferred 
on  the  30th  of  July,  1865,  and  the  transfer  was  registered  on  the 
4th  of  August,  1865.  On  the  28th  of  July,  1866,  an  order  was 
made  for  winding  up  the  company,  sixABretPs  name  was  placed  on 
the  B  list  of  oontributories,  being  the  list  of  past  members.  The 
transferee  of  his  shares  failed  to  pay  the  calls  made  in  respect  of 
those  shares.  The  debts  of  the  company  due  when  Brett  trans- 
ferred his  shares  and  remaining  due  at  the  winding-up  were  two 
debts  amounting  to  £10,162,  and  two  small  debts  of  £14  each. 
Each  of  the  creditors  for  the  larger  debts  had  assigned,  in  pur- 
suance of  a  compromise  made  with  Brett  or  a  friend  of  BretPs, 
their  respective  debts  to  one  BusseU,  an  agent  for  Brett;  and 
Russeil,  by  deed»-poll  dated  the  20th  of  October,  1870,'  purported 
to  assign  these  debts  to  the  company  and  the  liquidator;  the  deeds 
expressing  that  they  were  to  the  intent  that  the  oontributories 

'  (1)  Law  Bep.  5  H.  L.  711.  (2)  Law  Rep.  6  Oh.  800. 

(3)  Law  Bep.  7  Gh.  200. 
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L.  G.  might  be  exonerated  from  all  farther  liability  in  respect  thereof 
by  dividend  or  otherwise.  Either  the  creditors  or  BusseU  had 
preyiously  received  dividends  on  these  debts. 
Bbett^Casb.  h  ^Qjg  j^Qi  disputed  that  Brett  was  then  aware  that  the  total 
amount  of  the  money  raiseable  from  the  present  shareholders 
would  be  in3u£Scient  to  pay  the  debts  of  the  company,  and  that 
a  call  would  shortly  be  made  upon  the  B  contributories.  Id 
November,  1870,  the  ofScial  liquidator  applied  that  a  call  might 
be  made  on  Brett  to  the  full  extent  of  the  capital  unpaid  on  each 
share  formerly  held  by  him,  which  would  amount  to  £20  on  each 
of  the  150  shares. 

Amongst  the  debts  stated  by  the  ofiScial  liquidator  as  due  by 
the  company^  and  in  respect  of  which  the  call  was  made,  w^re  the 
four  above-mentioned  debts.  Brett  offered  to  pay  the  two  small 
debts  in  full,  and  contended  that  there  would  then  remain  no  debt 
to  which  he  was  liable.  The  Master  of  the  Bolls  held  that  BrM 
was  not  liable  to  pay  the  call,  and  the  full  Court  of  Appeal 
affirmed  that  decision,  as  reported  (1).  The  official  liquidator 
presented  a  petition  of  rehearing,  which  now  came  cm  to  be 
heard. 

Sir  B.  Baffffdllaff,  Q.C.,  and  Mr.  Eiggins,  Q.C.  (Mr.  WhiUihame 
with  them),  in  support  of  the  petition  of  rehearing : — 

The  decision  in  this  case  has  been  virtually  reversed  by  that  in 
WM  V.  Whiffin  (2).  It  is  further  dear  from  sects.  98, 102^  and  103 
of  the  Act  25  &  26  Vict  c.  89,  that  there  is  to  be  no  maishalliDgin 
windbg  up.  We  contend  that  a  shareholder  is  liable  for  all  debts 
which  existed  when  he  parted  with  his  shares  and  remained  at  the 
winding-up,  and  that  nothing  done  afterwards  can  release  him. 
The  creditors  then  acquired  a  right  to  so  much  of  the  unpaid  capi- 
tal as  was  then  liable  to  payment  of  debts,  and  no  shareholder  can 
deprive  them  of  that  right.  All  the  judgments  in  WM  v.  Whiffin, 
except  perhaps  that  of  Lord  Eatherlei/y  go  to  that  extent  The  old 
creditors  come  in  and  take  dividends  rateably  with  the  new  credi- 
tors, and  the  new  creditors  take  a  share  in  the  contributions  of  the 
past  members.  The  funds  available  for  the  creditors  at  the  wind- 
ing-up are:  first,  the  property  of  the  company;  secondly^  the 
(1)  Law  Rep.  6  Ch.  800.  (2)  Law  Bep.  5  H.  L.  71L 


VOL.  Vni.]  OHANCEBY  APPEALS.  803 

•contributions  from  the  then  members ;  and  thirdly,  the  contributions       L.  c. 
firoml^the  past  members,  and  no  member  can  alter  that  state  of    ^ 

•  1873 

things.    If  the  whole  state  of  the  company  and  of  its  members  was 


known  at  the  time  of  the  winding-up,  the  proper  calls  would  be  P^grrsCAgK. 
made  on  the  next  day ;  the  only  reason  for  delay  is  the  impossibility 
of  aBcertaining  all  these  things,  but  that  is  no  reason  why  the  fixed 
rights  of  the  creditors  should  therefore  be  altered.  The  moment 
that  it  has  been  decided  that  these  are  general  assets  all  doubt  on 
the  subject  is  ended.  Unless  this  money  is  paid,  how  can  the  con- 
tributions be  arranged  ?  It  is  impossible  to  frame  any  scheme  for 
payment  of  the  creditors  on  any  other  system.  At  all  events  the 
costs  of  the  liquidation  haye  to  be  provided  for,  and  why  are  the 
past  members  not  to  bear  their  share?  They  are  often  the  persons 
most  to  blame  for  the  losses.  If  this  scheme  is  allowed  the  credi- 
tors in  every  case  will  receive  their  dividend,  and  the  debtor,  by 
paying  them  a  very  small  sum  more  than  they  would  receive  as 
Airther  dividend,  will  induce  them  to  release  their  debts. 

The  SolicitorOeneral  (Sir  O.  Jessd),  and  Mr.  JP.  EdrrtBonf  for 
JBrett  :— 

The  amount  of  a  shareholder's  liability  is  limited  by  the  amount 
due  when  he  left  the  company  and  remaining  due  at  the  winding- 
-op.  Nothing  done  in  respect  of  any  new  debt  can  be  made  the 
medium  of  a  call  upon  him.  If  some  one  voluntarily  paid  all  the 
•old  debts,  can  it  be  contended  that  the  past  member  still  remained 
liable  to  calls  for  the  payment  of  non-existing  debts  and  for  the 
benefit  of  new  creditors.  A  company  may,  when  wound  up,  have 
enormous  old  liabilities  in  the  shape  of  indorsed  billsy  but  as 
they  are  taken  up  they  run  off  and  aie  no  longer  liabilities.  Yet 
they  were  so  at  the  date  of  the  winding-up,  and  the  past  member 
might  as  reasonably  be  asked  for  contributions  on  that  account. 
A  call  cannot  be  made  for  an  old  debt  when  that  debt  is  gone, 
and  what  difference  can  be  made  by  the  mode  in  which  the 
debt  is  taken  off?  The  company  cannot  insist  that  a  man  is  a 
creditor  when  he  says  he  is  not  The  shareholder  is  only  liable  to 
contribute  for  the  payment  of  existing  debts,  and  if  no  debt  exists 
what  is  he  to  contribute  to  ?  No  doubt  his  contributions  go  to  the 
assets  of  the  company,  but  he  is  not  to  contribute  when  there  is  no 
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L.  0.  debt  to  contribute  to.  The  past  shareholders  have  aright  to  call  oa 
the  present  shareholders  to  pay  all  the  debts,  and  it  is  onlj  when 
they  fail  that  the  past  members  are  liable.  The  House  of  Lords  have 


BBBTT'g  Oasi.  certainly  decided  that  what  the  past  members  pay  is  to  go  to  some 
one  else  besides  the  old  creditors,  but  have  not  decided  that  the  liar 
bility  of  the  past  members  is  thereby  increased.  Any  other  dedsicm 
would  be  inconsistent  with  sect.  133.  It  is  nowhere  said  that  past 
members  are  to  contribute  to  a  nominal  amount  of  debts.  There 
are  no  equities  between  the  A  contributories  and  the  B  oontribo- 
tories,  and  the  B  contributories  cannot  be  called  upon  to  pay  merely 
because  it  would  assist  the  liquidation.  It  is  the  real  indebtedness 
and  not  the  gross  which  they  are  to  contribute  to,  and  if  at  the  time 
when  the  call  is  made  the  indebtedness  is  reduced  the  shareholders 
have  the  benefit 

Sir  JS.  BaggaUayj  m  reply : — 

Contributions  are  to  be  made  for  payment  of  the  debts^  and  also 
for  the  adjustment  of  the  rights  of  the  contributories.  The  rights 
of  the  creditors  generally  are  fixed,  and  cannot  be  defeated  by  any 
arrangement  between  contributories  and  any  class  of  creditors. 
Sect  76  shews  when  the  liability  accrued. 

Their  Lordships  reserved  judgment 


MORRIS'  CASE. 

Mb.  M0BBI8  was  the  holder  of  fifty  shares  in  a  company  called 
the  Oriental  Commercial  Bwnk,  Limited.  On  the  6th>  of  November, 
1865,  he  duly  transferred  these  shares  to  Demetrio  Pagpa,  who 
was  the  registered  holder  at  the  commencement  of  the  winding-up 
of  the  bank  in  1866.  Pappa  had  paid  no  calls,  and  £800  re- 
mained to  be  called  on  the  shares  which  Morris  had  formerly 
held. 

At  the  date  of  Morris*  transfer  the  bank  was  indebted  to  a 
large  amount,  as  also  at  the  time  of  the  winding-up;  but  the 
debts  existing  at  the  time  of  Morris^  transfer  and  remaining  doe- 
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at  the  time  of  the  wmding-np  amounted  to  £642  only.    The  assets       l.  c. 
of  the  bank,  including  the  moneys  actually  raised  by  calls  on  the    *"^  ^' 
A  oontributories,  were  sufficient  to  pay  15s.  in  the  pound  on  all        !^ 
the  debts ;  but  it  was  found  that  nothing  more  could  be  obtained      ^^^ 

from  the  A  contributories ;  and  a  call  on  the  B  contributories        

l^ecame  necessary. 

The  Lords  Justices,  reversing  the  decision  of  Yice-Chancellor 
Baean,  held,  that  in  estimating  the  debts  for  which  the  B  con- 
tributories were  liable,  all  dividends  paid  in  respect  of  those  debts 
in  the  course  of  the  winding-up  must  be  deducted ;  and  that  in 
estimating  what  sums  had  been  so  paid  the  assets  (including  the 
calls  on  the  A  contributories)  were  to  be  treated  as  applied  in 
payment  pari  passu  of  all  the  debts.  They  also  held  that  the 
contributions  of  the  B  contributories  were  to  be  applied  in  pay- 
ment of  the  debts  to  which  the  B  contributories  were  respGctiyely 
liable,  as  reported  (1).  The  official  liquidator  presented  a  petition 
of  rehearing,  which  now  came  on  to  be  heard. 

Mr.  Kay^  Q.C.,  and  Mr.  Jackson,  Q.C.,  in  support  of  the  petition 
of  rehearing : — 

It  is  dear  that  as  to  the  application  of  the  contributions  the 
Older  made  in  the  case  must  now  be  varied.  The  question,  how- 
ever, remains  whether  in  estimating  the  debts  the  amount  already  ^ 
received  by  the  creditor  is  to  be  taken  into  account,  and  we  say 
that  it  is  not.  If  it  depended  on  natural  justice  it  might  be  so ; 
but  the  whole  of  the  rights  and  liabilities  are  created  by  Act  of 
Parliament,  and  the  House  of  Lords  has  decided  that  all  these 
questions  are  to  be  determined  accordingly.  The  Court  calls  on 
all  to  contribute  to  the  general  assets,  and  there  is  no  equity  in 
the  matter.  The  original  sum  is  that  which  fixes  the  liability. 
The  25th  rule  of  the  Gen.  Ord.  under  the  Act  of  1862  shews  that 
the  time  when  the  rights  are  fixed  is  the  winding-up  of  the  com- 
pany. The  statute  is  arbitrary,  and  the  enactment  is  not  founded 
on  any  personal  liability  between  the  creditor  and  the  past  member. 
The  past  member  may  be  called  upon  to  pay  all  that  his  transferee 
fails  to  pay,  and  the  other  A  contributories  have  a  right  to  the 
fall  amount. 

(1)  Law  Rep.  7  Ch.  200. 
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L.  c.  Mr.  EddiSj  Q.C.,  and  Mr.  Eiggins^  Q.C.,  for  the  creditois'  repre- 

and  L.  J  J.  ^  ^. 

sentative. 

1873 

MoBBiB'  Mr.  Fry^  Q.C.,  and  Mr.  Westlalce,  for  MorriSy  were  not  called  npon, 

-J!!^  but  their  Lordships  reserved  judgment 


Aug  6.  LoBD  Selbobne,  L.C.,  now  delivered  judgment  in  both 
cases: — 

These  cases  have  been  reheard  before  us  by  reason  of  the  decision 
of  the  House  of  Lords  in  WM  v.  Whiffin  (1).  The  points  which 
may  be  regarded  as  settled  by  that  decision  are : — first,  that  the 
liabiL'ty  of  a  past  member  of  a  company  under  section  38  of  the 
Companies  Act,  1862,  is  a  liability  to  contribute  to  the  general  assets 
of  the  company  in  the  event  of  its  being  wound  up,  and  not  a 
liability  to  contribute  to  a  fund  appropriated  (so  far  as  creditors 
are  concerned)  for  the  payment  of  any  particular  debts  of  the  com- 
pany ;  and,  secondly,  that  the  rights  of  creditors  of  the  company,  at 
whatever  time  their  debts  may  have  been  contracted,  are,  as  against 
the  company  and  its  assets  (including  all  contributions  made  to  its 
assets  by  past  members),  similar  and  equal ;  or,  in  other  words,  that 
such  creditors  are  not  divisible  into  classes  with  different  rights 
against  different  funds ;  and,  as  a  necessary  consequence,  that  there 
is  neither  occasion  nor  room  for  any  marshalling  of  assets  between 
them.  In  one  of  the  cases  before  us  (Morris*  C€i8€)*dk  different 
view  of  the  law  had  been  taken  by  the  Lords  Justices,  and  in  that 
respect  the  order  in  Morris'  Case  must  of  course  now  be  altered 
so  as  to  make  it  conformable  to  the  judgment  of  the  House  of 
Lords. 

But  there  remain  two  other  questions  which  it  is  necessary  for  us  to 
determine — the  one  (a  question  arising  both  in  Bretfs  Case  and  in 
Morris'  Case),  whether,  when  the  assets  of  a  company  which  is  being 
wound  up  are  insufficient  to  discharge  its  debts  and  liabilities  and 
the  costs  of  the  winding-up,  without  recourse  to  past  membersi, 
calls  can  be  made  on  past  members  in  respect  of  debts  or  liabilities 
contracted  by  the  company  before  they  ceased  to  be  members,  to 

(1)  Law  Rep.  5  H.  L.  711. 
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the  same  extent  as  if  those  debts  or  liabilities  had  not  been  reduced       L.  C. 
by  any  dividends  paid  thereon  after  the  winding-up  out  of  the  pro-    ^ 
perty  of  the  company,  independently  of  calls,  or  by  means  of  calls        .^v^ 
upon  present  members;  the  other  (which  arises  in  Bretfs  Com ®""3!l!?^**' 
only),  whether  calls  can  be  made  upon  past  members  in  respect  of     Morrk' 

any  debt  or  liabih'ty  of  the  company  contracted  before  they  ceased        

to  be  memberef,  which  has  been, released  or  extinguished  between 
the  date  of  the  winding-up  order  and  the  time  of  making  such  calls, 
and  which,  therefore,  cannot  participate  in  any  dividend  which 
may  be  made  out  of  the  proceeds  of  such  calls.  Neither  of  these 
questions  came  before  the  House  of  Lords  for  decision  in  WM  y. 
Whiffin  (1),  but  observations  bearing  more  or  less  upon  them  were 
made  by  four  of  the  noble  and  learned  lords  who  then  advised  the 
House,  and  some  variety  of  opinion  may  be  traced  in  those  obser- 
yatipns.  Certain  passages  in  the  speeches  of  Lord  Chdmsfcrd  and 
Lord  Cairns  haye  been  relied  upon  before  us,  as  favouring  the  view, 
that  the  measure  of  the  liability  of  a  past  member  under  the  38th 
section,  so  far  as  it  depends  upon  the  existence  of  debts  of  the  com- 
pany contracted  before  he  ceased  to  1^  a  member,  ought  to  be 
determined  solely  by  the  amount  of  such  debts  as  they  stood  at  the 
commencement  of  the  winding-up,  without  reference  to  any  subse- 
quent event  by  which  that  amount  may  have  been  reduced  or  even 
wholly  extinguished.  On  the  other  hand,  it  seems  clear,  that  Lord 
Wesfbwry  and  Lord  Ha^herley  would  have  returned  a  negative 
answer  to  the  first,  and  Lord  Hatherley  (at  least)  to  the  second  also, 
of  the  questions  now  requiring  our  decision.  In  this  state  of  things, 
it  cannot  be  said  that  any  binding  or  authoritative  exposition  of 
the  law  upon  these  points  is  derivable  from  the  case  of  Wdb  v. 
Whiffin;  and  we  are  unable  to  escape  from  the  necessity  of  deciding 
them  according  to  the  best  of  our  own  judgment. 

There  is  this  peculiarity  in  the  liability  of  past  members  of  a 
eompany,  that  (whatever  may  be  its  measure  and  extent)  it  is 
created  entirely  by  statute,  and  does  not  result  from  any  contract. 
It  does  not  result  from  any  contract  between  the  past  members 
and  the  company;  on  the  contrary,  the  contract  of  the  present 
members,  who  alone  constitute  the  company  for  the  time  being,  is 
to  bear  the  whole  burden,  to  the  complete  exoneration  and  indem- 
(1)  Law  Rrp.  5  H.  L.  711. 
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L.  C.       nity  of  all  the  past  members.    Nor  does  it  result  from  any  contract 
^^  '   between  the  past  members  and  the  creditors ;  for  the  contract  of 
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„^v^        each  creditor  is  (as  was  pointed  out  by  Lord  Claims  in  Webb  t. 

Bbtot's  Case,  jfrj^jgg^  (1 )  )  ^th  the  company,  and  not  with  its  individual  members; 

Mobbib'     and  although  it  is  true,  that  the  creditors  are  entitled  to  work  out 

...  the  payment  of  their  debts  by  enforcing  the  liability  of  all  persons 
liable  to  contribute  to  the  assets  of  the  company  when  it  is  wound 
up,  the  House  of  Lords  has  determined,  that  there  is  no  separate 
liability  of  past  members  to  those  creditors  whose  debts  were  con- 
tracted before  their  shares  were  transferred  or  forfeited.  It  is^ 
however,  consistent  with  all  principle  and  all  authority  to  hold,  that 
the  words  of  sect.  38,  with  respect  to  past  members,  ought  so  to 
be  construed  and  receive  effect,  as  to  make  them,  as  far  as  possible, 
conformable  to  the  rules  of  reason,  justice,  and  equity.  It  was  in 
this  spirit,  that  the  proyisions  of  this  and  other  statutes  in  pari 
materia  were  examined  by  the  highest  tribunal  in  the  cases  of 
Oakes  y.  Twqm'nd  (2)  and  WUliafiM  y.  Harding  (3) ;  and  to  these 
(if  it  were  necessary  or  useful)  other  authorities  might  be  added. 
Beason,  justice,  and  equity  appear  to  me  to  require,  that,  as  to 
all  the  matters  for  which,  under  sect.  38,  a  liability  is  cast  upon 
past  members,  the  liability  of  all  the  present  members  should  be 
first  exhausted,  or  (which  is  the  same  thing)  ascertained  to  be  in- 
sufficient ;  and,  accordingly,  we  find  it  expressly  so  provided  in  the 
3rd  sub-section,  which  says  that  *'  no  past  member  shall  be  liable  to 
contribute  to  the  assets  of  the  company  unless  it  appears  to  the 
Court  that  the  existing  members  are  unable  to  satisfy  the  contribu- 
tions required  to  be  made  by  them  in  pursuance  of  this  Act ; "  those 
contributions  being  such,  that,  if  satisfied  in  full,  they  would  leave 
nothing  to  be  otherwise  provided  for. 

Again,  with  respect  to  the  liability  of  past  members  to  contribute 
to  the  assets  of  the  company  to  an  amount  sufficient  for  payment 
(besides  debts  and  liabilities)  of  ''  the  costs,  charges,  and  expenses 
of  the  winding-up,  and  for  the  payment  of  such  sums  as  may  be  re- 
quired for  the  adjustment  of  the  rights  of  the  contributories  among 
themselves,"  it  is,  I  think,  impossible  to  suppose,  that  the  L^islature, 
when  comprehending  ^'  every  present  and  past  member  "  under  tbb 

(1)  Law  Rep.  5  H.  L.  711.  (2)  Law  Rep.  2  H.  L.  325. 

(3)  Law  Rep.  1  H.  L.  0. 


VOL.  Vm.]  CHANCERY  APPEALS.  809 

general  formula,  intended  to  give  to  present  members  a  right  to       L  G. 
exact  through  the  Court  or  the  official  liquidator  contributions  from 
past  members  towards  any  fund  which  might  be  required,  after  all        ^ 


costs  had  been  paid  and  after  all  the  debts  and  liabilities  of  the  BB«"'g  Oabe. 
company  had  been  satisfied,  for  the  adjustment  itder  se  of  the  rights  Mobbtb' 
of  present  members.  It  seems  equally  impossible  to  imagine  that  — 
if  there  were  no  debts  contracted  before  the  past  members  left  the 
company,  and  remaining  unpaid,  they  were  under  this  formula 
meant  to  be  made  liable  to  contribute,  till  a  fund  had  been  formed 
sufficient  for  the  payment  of  all  the  costs,  charges,  and  expenses 
of  the  winding-up ;  which  by  sect  110  ought  to  be  paid  ^'  as  the 
Ooart  thinks  just,"  and  which,  under  sect.  144,  in  the  case  of  a 
voluntary  winding-up,  are  to  be  paid  out  of  the  assets  of  the  com- 
pany, in  priority  to  all  other  claims. 

If,  indeed,  there  were  any  debts  contracted  before  the  past 
members  left  the  company,  in  respect  of  which  they  ought  to  be 
called  upon  to  contribute,  it  might  possibly  happen  that  this  might 
inyolve  some  costs,  and  perhaps  also  some  adjustment  of  mutual 
rights  of  past  members  inter  se,  in  respect  of  which  it  might  be 
just  and  reasonable  to  call  on  them  for  farther  contributions.  But 
this  could  be  no  ground  for  including  in  the  measure  of  their  total 
liability  any  costs  to  which  they  were  not  justly  liable  to  contribute, 
or  any  sums  necessary  for  the  adjustment  only  of  the  rights  of 
present  members.  Applying  the  same  principle  to  debts,  I  am  of 
opinion  that  when  the  Legislature  said,  '<  no  past  member  shall  be 
liable  to  contribute  in  respect  of  any  debt  or  liability  of  the  com- 
pany contracted  after  the  time  at  which  he  ceased  to  be  a  member," 
it  was  meant,  that,  if  the  question  of  contribution  arose  aa  to  past 
members,  (which  could  only  be,  under  the  3rd  sub-section,  after  the 
inability  of  the  existing  members  to  satisfy  the  contributions 
required  to  be  made  by  ihem  had  been  ascertained,)  no  debt  or 
liability  of  the  company  was  to  be  regarded  or  taken  into  account 
for  any  purpose  whatever,  directly  or  indirectly,  except  such  of  the 
debts  and  liabilities  contracted  before  the  time  when  each  past 
member  left  the  company  as  might  at  that  time  constitute  part  of 
the  indebtedness  of  the  company.  To  swell  the  amount  of  that 
indebtedness,  by  the  fictitious  process  of  treating  as  then  due  and 
unpaid  any  part  of  the  original  amount  of  those  debts  and  liabilities 
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li.  c.      which  might  have  been  pieyionsly  satisfied  by  dividends  oat  of  the 
property  in  hand,  or  by  the  contributions  of  present  members,  or 

N^v^        any  part  thereof  which  might  have  been  previoosly  released  or 

BbettbCabs.  extinguished— to  do  this  (as  it  necessarily  would  be  done  in  such 

M0BBI8'     a  case  as  BreWs)  for  the  sole  purpose  of  increasing  the  dividends  of 

— '       those  other  creditors  whose  debts  were  contracted  after  these  past 
members  had  left  the  company^  would,  as  it  seems  to  me,  be  a  viola- 
tion both  of  the  letter  and  of  the  spirit  of  the  2nd  sub-section.    It 
would  be  introducing,  for  the  benefit  of  the  subsequent  creditors  and 
to  the  prejudice  ofthe  past  members,  that  very  principle  of  marshal- 
ling which  (when  proposed  to  be  introduced  for  the  benefit  of  the 
prior  creditors)  was  excluded  by  the  decision  of  the  House  of  Lords 
in  Webb  v.  Whiffin  (1).  In  this  section,  and  in  sects.  74^  75, ''  liability 
to  contribute  to  the  assets  of  the  company  in  the  event  of  the  same 
being  wound  up  "  appears  to  me  to  be  merely  another  expression  for 
liability  to  calls  under  sect.  102;  and  those  calls  are  to  be  made, 
to  the  extent  of  the  liability  of  the  several  contributories,  for  pay- 
ment of  all  or  any  sums  which  the  Gourt  deems  necessary  to  satisfy 
the  debts  and  liabilities  of  the  company — that  is  to  say,  in  the  case 
of  past  members — debts  and  liabilities  contracted  before  they 
ceased  to  be  members,  and  still  constituting  part  of  the  indebted- 
ness of  the  company  when  the  calls  are  made.     This,  with  such 
costs  and  adjustment  moneys  (if  any)  as  may  be  properly  incident 
thereto  or  consequent  thereon,  is,  in  my  opinion,  the  extreme 
measure  and  limit  of  the  liability  of  past  members  to  oomtribnte 
to  the  assets  of  the  company  under  sect.  38.    To  enlarge  that 
limit,  because  the  fund,  when  contributed,  will  be  divisible  pro  rata 
among  all  the  creditors  of  the  company,  at  whatever  time  their 
debts  may  have  been  contracted,  would,  as  it  seems  to  me,  be  at 
least  as  much  against  the  express  words  and  the  real  meaning 
of  sect  38,  sub-sect.  2,  as  the  appropriation  of  the  fund  contri- 
buted by  past  members  to  the  payment  of  the  particular  class  of 
.  creditors  in  respect  of  whose  debts  they  are  called  upon  to  con- 
tribute could  possibly  be  against  the  letter  or  spirit  of  sects.  98 
and  133. 

The  time  when  the  call  is  made  must  necessarily  be  looked  to, 
and  the  payments  of  present  members  after  the  commencement  of 
(1)  Law  Rep.  6  H.  L.  711. 
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the  winding'up  must  necessarily  be  taken  into  account,  for  the       L  a 
purpose  of  giving  effect  (in  the  case  of  a  limited  company)  to 
another  material  qualification  of  the  liability  of  past  members,        ^L 
contained  in  the  38th  section,  viz. : — that  **  no  contribution  shall  be  b«"]^|8Case. 
required  from  any  member  exceeding  the  amount,  if  any,  unpaid  on     Horru* 

the  shares  in  respect  of  which  he  is  liable  as  a  present  or  past       

member."  Why,  then,  are  not  the  payments  made  after  the 
commencement  of  the  winding-up  equally  to  be  regarded,  when  the 
question  has  reference  to  the  amount  of  the  debts  and  liabilities  of 
the  company,  in  respect  of  which  a  past  member  is  required  to 
contribute  ? 

Let  it  be  supposed,  that,  after  a  winding-up  order,  all  the  debts 
dae  when  the  latest  transfer  by  a  past  member  was  executed  were 
absolntely  released  by  the  creditors,  or  voluntarily  paid  off  by  a 
stranger  in  exoneration  of  the  whole  company,  before  the  payment 
of  a  dividend  by  the  company  upon  any  part  of  them.  How  could 
a  call  on  past  members  **  in  respect  of"  these  debts — a  call  the  pro- 
ceeds of  which  would  create  a  fund  for  division  exclusively  among 
the  subsequent  creditors — ^be  justified  under  such  circumstances  by 
the  statute?  What  would  be  true  in  that  case  of  all  the  prior  debts 
seems  to  be  equally  true  of  any  prior  debt,  or  any  part  of  a  prior 
debt,  in  any  lawful  manner  released,  paid  off,  or  extinguished ;  and, 
aa  the  property  in  hand  at  the  date  of  the  winding-up,  and  the 
contributions  of  all  the  present  members,  were  primarily  and  justly 
liable  to  pay  all  the  debts  of  the  company  rateably  and  equally,  as 
far  as  they  would  extend,  before  any  liability  of  past  members  could 
arise,  I  am  unable  to  perceive  any  sound  distinction  between  the 
effect  of  a  part  payment  so  made,  and  a  reduction  to  the  same  extent 
of  the  same  debts  by  any  other  means. 

My  conduaion  is,  that,  both  in  Morris^  and  in  Bretfs  case,  the 
liability  of  past  members  to  contribute  in  respect  of  debts  contracted 
before  they  ceased  to  be  members  could  not  exceed  the  amount  of 
the  **  residuum  ^  of  those  debts,  to  use  Lord  WesBmrtf*$  expression, 
after  writing  off  from  them  the  full  amount  of  the  dividends  paid 
out  of  the  property  in  hand  and  the  contributions  of  present 
members;  and  that  in  Bretfs  Case,  the  entire  claim  as  to  all  this 
residuum,  and  as  to  all  future  dividends  thereon,  having  been  in 
substance  and  effect  released  and  discharged  to  the  company,  no 
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L.  G.  call  in  respect  of  such  debt  could  properly  be  made.  In  Bretfi 
Case  I  agree  in  result  \vith  the  original  conclusions  of  the 
fiill   Court  of  Appeal,  and  in  Morris^  Que  with   the  original 


BBETT'a  Case,  conclusion  of  the  Lords  Justices  on  both  these  points,  though  some 
MoBBis'      of  the  reasons  assigned  by  the  learned  Judges  at  the  original 
—       hearing  haye  been  displaced  by  the  decision  of  the  House  of  Lords 
in  WdA  V.  Whiffin  (1). 

SiK  W.  M.  James,  LJ.  : — 

I  entirely  agree  in  the  judgment  which  the  Lord  Chancellor  has 
pronounced,  and  also  in  the  reasons  which  he  has  assigned  for  it 
I  have  fully  considered  the  speeches  of  the  noble  and  learned  lords 
deliyered  in  the  House  of  Lords  in  the  case  of  WM  v.  Whiffin. 
I  still  think  that  our  decision  in  BretPs  Case  remains  unaffected  by 
them,  and  also  our  decision  in  Morris*  Case,  except  of  course  a  part 
of  that  decisicm.  I  am  therefore  of  opinion  that  with  that  exception 
the  decisions  in  those  cases  should  stand  as  they  were  originally 
pronounced. 

Sir  G.  Mellish,  L.  J. : — 
I  am  of  the  same  opinion. 

Solicitors  in  Brett's  Case:  Messrs.  Letois,  Munns,  it  Longden; 
Messrs.  Harrison^  Beat,  it  Harrisons. 

Solicitors  in  Morris'  Case:  Messrs.  Aihursty  Morris^  dt  Co.; 
Messrs.  Uptons  &  Co, ;  Messrs.  Crosky  &  Bum. 

(1)  Law  Rep.  5  H.  L.  711. 
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COOPER  V.  COOPER. 

[1871    a    51.] 

Porliwis — Satvfaction — Advances  tn  Lifetime — Oi/t  by  Will — Words,  *Mc 
07'  Pay  " — Benefit  under  Family  Settlement, 

A  testator  devised  real  estates  upon  trust  for  his  daughter,  E.  C,  fc 
with  remainder  to  her  husband,  W,  C,  for  life,  with  remainder  to  tr 
for  1000  years  to  raise  £30,000  for  portions  for  younger  children,  with  re 
der  to  E.  C^s  eldest  son  for  life,  with  remainders  over.  And  he  directei 
if  E,  C.  or  W,  (7.,  or  either  of  them,  should  at  any  time  during  their 
lives  or  the  life  of  the  survivor  of  them  advance  or  pay  any  sum  or 
of  money  for  the  use  or  benefit  of  any  younger  child  or  children  for 
portions  were  provided,  then  and  in  such  case,  unless  the  contrary  shoi: 
directed  by  E.  C  and  W.  C7.,  or  the  survivor  of  them,  by  deed  or  writ 
be  sealed  and  delivered  in  the  presence  of  one  or  more  witnesses,  the  e 
sums  so  advanced  should  be  taken  in  satisfaction  pro  tanto  of  the  por); 
portions  of  such  child  or  children. 

E,  C,  had  several  children,  one  of  whom,  J.,  was  of  weak  mind ;  anc 
she  was  still  under  age  W,  C.  and  E.  C,  and  their  eldest  and  seoonc 
executed  a  deed  whereby  they  covenanted  that  if  the  share  of  J,  dei 
upon  them,  or  any  of  them,  they  would  divide  it  among  the  other  y*: 
children.  J,  attained  twenty-one  and  died,  and  her  share  thus  devoid' 
her  father,  TT.  (7.,  and  became  subject  to  his  covenant 

W.  C,  having  survived  his  wife,  m^de  a  will  whereby  he  gave  legi  i 
his  younger  children,  and  gave  the  residue  of  his  personal  estate  i  i 
benefit  of  two  of  them : — 

Held  (reversing  the  decision  of  the  Master  of  the  RoUs),  that  none  i 
gifts  under  W,  CJs  will  were  to  be  taken  towards  satisfaction  of  the  p : 
of  the  younger  children  :— 

Held,  also  (affirming  the  decision  of  the  Master  of  the  Bolls),  tl 
division  of  the  share  of  J.  was  not  to  be  taken  towards  satisfaction  < 
portions  of  ihe  younger  children. 

Twiaden  v.  Twisdm  (1),  Leahe  v.  Leake  (2),  OnOow  v.  Michea  (i  I 
Golding  v.  Edverfield  (4)  commented  on. 

X  HIS  was  an  appeal  from  a  decision  of  the  Master  of  the  R : 

John  Cooper,  by  his  will,  dated  the  21st  of  October,  1817,  d  i 

his  Bedfordshire  estates  to  trustees  during  the  life  of  his  dai  | 

Elizabeth^  the  wife  of  WiUiam  Dodge  Cooper  Cooper,  in  trust  1 1 

(1)9  Ves.  413.  (3)  18  Ves.  490. 

(2)  10  Ves.  477.  (4)  13  Price,  693. 
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and  L.  J  J. 
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L  G.  the  iDCome  to  her  for  her  separate  use^  with  remainder  to  the  use 
of  William  Dodge  Cooper  Cooper  for  life,  with  remaiuder  to  trustees 
for  a  term  of  1000  years,  and  subject  thereto,  to  the  use  of  WUUam 
Cooper  Cooper  Cooper,  the  eldest  son  of  his  daughter  MizaheOh^  for  life, 
CooFER.  with  remainder  to  the  first  and  other  sons  of  William  Cooper 
Cooper  ia  tail  male,  with  remainders  over.  And  after  deyising 
his  Cheshire  and  Essex  estates  in  manner  therein  mentioned,  for 
the  benefit  of  the  second  son  of  his  daughter  Elizabeth,  the  testa- 
tor declared  the  trusts  of  the  term  of  1000  years  to  be,  in  case 
there  should  be  three  or  more  younger  children  of  his  daughter 
Elizabeth  (except  such  son  as  should  succeed  t6  his  Cheshire  and 
Essex  estates),  to  raise  £30,000  out  of  his  Bed^fordshire  estates  to 
be  divided  equally  between  such  younger  children,  the  shares  of 
sons  to  vest  at  twenty-one,  and  those  of  daughters  at  twenty-one  or 
on  marriage. 

The  testator  then  directed  as  follows :  *^  That  in  case  my  said 
daughter  Elizabeth  and  William  Dodge  Cooper  Cooper,  or  either  of 
them,  shall  at  any  time  or  times  during  their  lives,  or  the  life  of 
the  suryiyor  of  them,  adyance  or  pay  any  sum  or  sums  of  money 
to  or  for  the  use  or  benefit  of  any  younger  child  or  children  for 
whom  a  portion  or  portions  is  or  are  hereby  intended  to  be  pzo- 
yided,  then  and  in  such  case,  and  unless  the  contrary  shall  be 
directed  by  my  said  daughter  Elizabeth  and  WiUiam  Dodge  Cooper 
Cooper  respectiyely,  or  the  surviyor  of  them,  making  such  advance- 
ment as  aforesaid,  in  and  by  any  deed  or  writing,  deeds  or  writings, 
to  be  sealed  and  delivered  by  them,  her,  or  him  respectively,  in 
the  presence  of,  and  attested  by,  one,  two,  or  more  credible  witoess 
or  witnesses,  the  same  sum  or  sums  of  money  so  to  be  advanced  to  or 
for  the  use  of  any  such  younger  child  or  children  as  aforesaid  shall 
be  deemed,  accepted,  and  taken  to  be  in  full  or  inpartsatisfiGU^on, 
as  the  case  may  be,  of  the  portion  or  portions  to  which  such  child  or 
children  would  have  been  entitled  under  the  provisions  of  this  my 
will ;  and  to  the  intent  (unless  the  same  shall  be  directed  to  the 
contrary  by  my  said  daughter  Elizabeth  and  William  Dodge  Cooper 
Cooper,  or  the  survivor  of  them,  making  such  advancement  as 
aforesaid,  to  be  expressed  in  manner  aforesaid)  to  exonerate  and 
discharge  the  Bedfordshire  estates  from  the  portion  or  share  of  the 
younger  child  or  children  to  whom  such  advancement  shall  be 
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made  as  aforesaid^  or  so  much  and  such  part  of  the  same  portion  or       L.  G. 
diare  as  such  sum  or  sums  of  money  shall  amount  to,  anything 
herein  contained  to  the  contrary  notwithstanding."  }^ 

The  testator  died  in  1824.  ^^^ 

The  testator's  daughter  Elizabeth  died  in  1856.  She  had  seven  Comes, 
children,  namely :  WiMiam  Cooper,  who  succeeded  to  the  Bedford^* 
Mre  estates ;  Jumes  Lindsay  Cooper,  who  succeeded  to  the  Cheshire 
and  Essex  estates ;  Jtme  Cooper,  who  was  of  weak  mind ;  Elizabelh, 
who  married  the  Count  Van  der  Bwrch;  Amelia  Cooper,  who 
married  Moses  Tearl;  Caroline  Cooper;  and  Lucy  Cooper,  who 
married  Sir  Eenry  EMnson. 

The  Count  and  Countess  Van  der  Burch  were  married  in  1828^ 
on  which  occasi<m  a  settlement  was  executed,  to  which  the  fietther 
and  mother  of  the  Countess  were  parties.  It  contained  a  recital 
that  the  Countess,  as  one  of  the  five  daughters  of  WHUam  Dodge 
Cooper  Cooper  and  Elizabeth  his  wife,  was  entitled  to  one-fifth 
of  the  sum  of  £30,000  raiseable  out  of  the  Bedfordshire  estates 
after  the  death  of  her  father  and  mother,  and  to  a  further  share  of 
the  same  in  the  event  of  the  death  of  her  sisters  under  age  and 
without  leaving  issue ;  and  such  (ftie-fifth  share,  and  all  other  the  ' 
part  or  share  and  interest  present  and  future,  vested  and  contingent, 
of  the  Countess,  was  therefore  assigned  to  trustees  upon  trust  to 
pay  the  income  to  the  Countess  for  her  life  for  her  separate  use,  and 
after  her  death  upon  trusts  for  the  benefit  of  the  Count  Van  der 
Bareh  during  his  life,  and  subject  thereto,  upon  trusts  for  the 
benefit  of  the  children  and  other  issue  of  the  marriage.  And 
WiUiam  Dodge  Cooper  Cooper  and  Elizabeth  his  wife  thereby  joined 
in  demising  the  Bedfordshire  estates  to  the  trustees  of  the  settle- 
ment for  a  term  of  ninety^nine  years,  determinable  on  the  death 
of  the  survivor  of  them,  to  secure  an  annuity  of  £500  to  be  held 
upon  the  same  trusts  as  the  share  of  the  £30,000  thereby  assigned. 

On  the  occasion  of  the  marriage  of  Sir  Henry  and  Lady  Robin- 
son, a  deed  of  family  arrangement,  dated  the  13th  of  July,  1842, 
was  made  between  WiUiam  Dodge  Cooper  Cooper  and  Elizdbeih  his  ' 
wife,  WUUam  Cooper  Cooper,  and  James  Lindsay  Cooper,  of  the  one 
part,  and  the  Count  and  Countess  Van  der  Burch,  Mrs.  Tearl,  then ' 
Amelia  Cooper  Cooper,  Caroline  Cooper  Cooper,  and  Lady  Bobinson, 
of  die  other  part^  whereby  the  parties  thereto  of  the  first  part  cove- 
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L.  c.  nanted  that  in  case  the  said  marriage  should  take  effect,  and  in  ca63 
J(me  Cooper  Cooper^a  share  of  the  £30,000  should  in  any  manner 
devolve  upon  any  of  them,  the  said  William  Dodge  Cooper  Cooper 
^^^™  and  Elizabeih  Cooper  his  wife,  WiUiatn  Cooper  Cooper,  and  Jamee 
QooFBB.  Lindsay  Cooper,  their  executors  or  administrators,  they  should,  at 
the  request  of  the  Count  and  Countess  Van  der  Burch,  Mie. 
Tearl,  Caroline  Cooper  Cooper,  and  Lady  Bobineon,  execute 
aU  such  deeds  as  the  Count  and  Countess  Van  der  BureJi,  Mrs. 
Tearl,  Caroline  Cooper  Cooper,  and  Lady  Bdbinaon,  their  executoi& 
or  administrators,  should  require  for  the  purpose  of  vestbg  in  them 
Jane  Cooper  Cooper* s  share  of  the  £30,000,  or  such  part  thereof  as 
they  should  asiher  next  of  kin  become  entitled  to. 

By  an  indenture  dated  the  day  following  (to  which  indenture 
William  Dodge  Cooper  Cooper  and  Elizabeth  his  wife  were  parties, 
and  which  contained  a  recital  similar  to  that  in  the  Countess 
Van  der  BureVs  marriage  settlement)  Lady  Bdbinaon^ s  share  of  the 
£30,000  was  assigned  to  trustees  upon  trust  to.pay  the  annual  sam 
of  £80  to  her  during  her  life,  and  subject  thereto  to  pay  the 
income  thereof  to  Sir  Henry  Bobinson  during  his  life,  and  after  his 
death  upon  trusts  for  the  benefit  of  Lady  Bobinson,  in  case  she 
should  survive  Sir  Henry,  and  subject  as  aforesaid,  upon  trusts  for 
the  benefit  of  the  children  or  grandchildren  of  the  marriage.  And 
WiUiam  Dodge  Cooper  Cooper  and  ElizabeOi  his  wife  thereby  joined 
in  demising  the  Bedfordshire  estates  for  a  term  of  ninety-nine  years, 
determinable  on  the  death  of  the  survivor  of  them,  to  secure  an 
annuity  of  £300,  to  be  held  by  the  trustees  of  the  settlement  upon 
the  same  trusts  as  were  thereby  declared  with  respect  to  the  share 
of  the  £30,000  thereby  assigned. 

Mr.  and  Mrs.  Tearl  were  married  in  1848,  on  which  occasion  a 
settlement  was  executed,  of  which  WiUiam  Dodge  Cooper  Cooper 
was  one  of  the  trustees,  whereby  Mrs.  TearVa  one-fifth  share  of  the 
£30,000  was  settled  upon  trusts  for  the  benefit  of  herself  during 
her  life,  and  after  her  death  upon  trusts  for  the  benefit  of  the 
children  of  the  marriage.  And  Mr.  and  Mrs.  Tearl  covenanted 
that  Mrs.  TearFs  after-acquired  property  should  be  settled  upon 
trust  for  such  persons  as  she  should  by  deed  or  will  appoint,  and 
in  default,  upon  the  trusts  of  the  settlement. 

Jane  Cooper  Cooper  attained  the  age  of  twenty-one,  and  died 
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intestate  in  1856,  and  letters  of  administration  of  her  estate  and       L.  c. 

effects  were  granted  to  her  father,  William  Dodge  Cooper  Cooper, 

as  her  sole  next  of  kin  in  1857.  ^v^ 

Wittiam  Dodge  Cooper  Cooper  paid,  up  to  the  time  of  his  ^'^opm 
death,  the  annuities  of  £500  and  £300  secured  to  the  Countess  Coopsb. 
Van  der  Burch  and  to  Lady  Bobineon  respectiyely  by  their 
marriage  settlements.  He  also  made  an  allowance  of  £300 
per  annum  to  Mrs.  Tearl  from  her  marriage  until  his  death, 
and  he  gave  £1000  to  Sir  Henry  Bdbineon  on  the  occasion  of  his 
marriage. 

In  1846  W.  Dodge  Cooper  Cooper  and  his  wife  executed  a  deed 
declaring  that  the  annuity  of  £300  payable  to  Lady  Bobineon  and 
the  £1000  paid  to  Sir  JSl  Bobinmm  were  to  be  in  addition  to  Lady 
BobinsovCz  share  of  the  £30,000,  but  no  such  declaration  was  made 
as  to  the  benefits  given  to  his  other  children. 

William  Dodge  Cooper  Cooper  made  his  will  (dated  in  1855)  and 
two  codicils  thereto,  and  thereby  gave  the  following  legacies : — 
£300  to  the  Countess  Van  der  Burch;  £200  to  Mrs.  Tearl;  £500 
to  Caroline  Cooper  Cooper;  £300  to  Lady  Bobinson;  £100  to 
William  Cooper  Cooper  ;  and  £200  to  WiOiam  Smith  Cowper  Cooper, 
the  only  son  of  William  Cooper  Cooper^  and  tenant  in  tail  in  re- 
mainder of  the  Bedfordshire  estates ;  and  he  bequeathed  the  residue 
of  his  personal  estate,  in  equal  shares,  to  Caroline  Cooper  Cooper 
and  the  trustees  of  Mrs.  TearFs  settlement,  and  directed  the  moiety 
bequeathed  to  the  trustees  to  be  held  by  them  upon  the  trusts  of 
that  settlement  He  then  devised  all  the  residue  of  his  real  estate 
not  already  disposed  of  by  his  will  to  Naihanid  Charles  Milne  in 
fee  during  the  joint  lives  of  Caroline  Cooper  Cooper  and  Mrs.  Tearl, 
and  the  life  of  the  survivor,  as  to  one-third  in  trust  for  Mrs.  Tearl 
for  her  separate  U8e,-and  as  to  the  remaining  two-thirds  in  trust  for 
Caroline  Cooper  Cooper  for  her  separate  use,  with  remainder  to  the 
survivor  for  life,  with  remainder  after  the  death  of  the  survivor  to 
William  Cooper  Cooper  for  life,  with  remainder  to  William  Smith 
Cowper  Cooper  in  tail. 

William  Dodge  Cooper  Cooper  died  in  1860. 

Various  questions  arose  out  of  these  deeds  and  transactions  as  to 
the  effect  of  the  benefits  given  by  W*  Dodge  Cooper  Cooper  to  his 
daughters  in  diminishing  the  shares  payable  to  them  out  of  the 
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K^-.,  £30,000  charged  on  the  Bedfordshire  estates.  The  present  bill 
was  filed  by  Caroline  Cooper  Cooper,  Mr.  and  Mrs.  Tearl  and  their 
children,  against  W.  Cooper  Cooper  and  W.  Smith  Cowper  Cooper, 
Cooper  yxia  eldest  son,  and  the  other  members  of  the  family,  for  the  purpose 
CoopKB.     of  determiaing  tliese  questions. 

W.  Cooper  Cooper  and  his  son  admitted  that  the  annnity  payable 
to  Lady  Bchineen  and  the  £1000  given  to  Sir  ff .  Bcbinson  were  not 
to  be  taken  in  part  satisfaction  of  LaAj  Bobinson^s  portion,  but  they 
made  the  following  claims  :-^ 

That  as  to  Caroline  Cooper  Cooper,  her  legacy  of  £500  and  her 
share  of  the  residue  given  by  W.  Dodge  Cooper  Coopef's  will,  and 
also  the  life  interest  in  the  real  estates,  should  be  considered  as 
given  in  satisfaction  pro  tamio  of  her  share  in  the  £30,000. 

That  as  to  Mrs.  Teourl,  the  value  of  the  allowance  of  £300,  the 
legacy  of  £200,  and  the  share  of  the  residue  given  to  her  trustees, 
and  also  the  value  of  the  life  interest  in  the  real  estates,  should  be 
deducted  from  her  ^hare^ 

That  as  to  Lady  B(^MMOn,  her  legacy  of  £800,  and  as  to 
Countess  Tan  der  Bureh,  the  value  of  her  annuity  of  £500,  and 
also  her  legacy  of  £300,  should  be  deducted  &om  their  respective 
shares. 

They  also  contended'  that  the  effect  of  the  family  arrang^nent 
respecting  Jane  Cooper  Cooper's  share  was,  in  the  event  which  had 
happened,  to  release  the  Bedfordshife  estates  from  an  amount 
equal  to  audi  share,  and  they  said  that  such  releaae  was,  in  fact, 
the  consideration  for  their  concurrence  in  the  arrangement  made 
by  that  deed. 

The  Master  of  the  Bolls  was  of  opinion  that  none  of  the  annuities 
given  by  W.  Dodge  Cooper  Cooper  to  his  daughters  on  their  mar- 
riage, nor  the  division  of  the  portion  of  Jane  Cooper  Cooper  among 
them,  were  advances  within  the  proviso  contained  in  John  Cooper's 
will,  and  therefore  that  they  were  not  to  be  taken  in  satisfsKstion  of 
their  respective  p6rtions.  He  also  held  that  the  interest  in  real 
estate  devised  by  W,  Dodge  Cooper  Cooper  to  Caroline  Cooper  Cooper 
and  Mrs.  Tearh  and  the  share  of  the  residue  given  to  Mrs.  Teai^s 
trustees,  were  not  within  the  proviso ;  but  he  was  of  opinion  that 
he  was  boimd  by  the  authorities  to  hold  that  the  legacies  given  to 
the  daughters,  and  the  share  of  the  residue  given  to  CaroUne 
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Coof]^  Cooper^  wete  within  the  proviso,  and  must  be  taken  pro 
tanto  in  satis&ction  of  the  portions  (I). 


(1)  1873.  Feb  10. 

LoBD  BoMiLLT,  M.B.,  after  stating 
the  facts  of  the  case,  proceeded  as  fol- 
lows ;— 

In  considering  these  cases  it  is  im- 
portsnt  to  notice,  in  the  int  instenoe, 
whether  the  donor  of  the  benefit  yrbich 
is  claimed  to  be  satisfied  by  subsequent 
benefits  stands  in  the  place  of  a  paient 
or  in  the  plaoe  of  a  stranger.  If  he 
stands  t»  {oeoparan^  the  piesnmptbn 
of  equity  being  against  doable  portions^ 
the  presumption  of  satisfaction  arises  at 
once^  and  includes  everything  that  the 
fiither  gives  whioh  he  intended  to  be  in 
satisfiiotioa  of  his  provious  promised 
benefit ;  and  evidence  is  admissible  for 
the  purpose  of  rebutting  or  sustaining 
the  presumption  against  double  por- 
tions, which  in  that  case  is  in  favour  of 
satisftctioD.  In  the  case  of  a  stranger, 
the  presumption  against  double  portions 
does  not  arise  at  alL  It  is  wholly  a  ques- 
tion of  conatmetion,  and  no  evidence  is 
admissible  either  to  sustain  or  rebut  any 
presumption,  for  the  reason  that  none 
arises. 

In  this  latter  case  the  question  of 
satisfaction  never  arises  except  upon 
the  express  words  of  the  donor,  and 
whether  the  gifts  said  to  be  given  in 
satisfiiction  are  given  by  a  father  or  a 
stranger  is  wholly  immaterial,  and  it  is 
solely  a  question  whether  the  original 
benefiictor  intended  that  his  benefit 
should  be  diminished  or  adeemed  by 
benefits  derived  from  any  other  souroe, 
and  if  so,  what  other  sooroe.  This  may 
be  shewn  pointedly  in  a  case  where  the 
gifts  auppoeed  to  be  a  satisfaction  of  the  . 
original  gifts  are  gilts  of  land.  In 
the  case  ctf  a  parent  or  person  in  Iffco 
pareniUy  land  would  be  no  satis&ction 
of  a  covenant  to  pay  money.  The  pre- 
sumption against  double  portions  does 
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not  arise  in  such  a  case.  This  is  shewn 
by  a  series  of  cases.  But  if  the  original 
gift  was  to  a  stranger,  the  doctrine  of 
satisfaction  becomes  applicable  accord- 
ing to  the  words  of  the  original  donor. 
Then  the  question  is  whether  the  words 
he  has  used,  fairly  interpreted,  meant  the 
gifts  of  land  as  satisfaction  of  the  bene- 
fits he  has  bequeathed  or  previously 
conveyed.  It  Is,  therefore,  of  paramount 
importaiioe  to  consider  in  all  cases, 
and  particularly  in  this,  whether  the 
doctrine  of  presumption  against  double 
portions,  or  the  doctrine  of  construction 
of  instruments  ia  that  which  applies  to 
the  present  case.  It  is  dear  here  that 
the  doctrine  which  is  to  be  applied  in 
this  case  is  that  of  construction.  The 
original  testator,  John  Cooper^  was,  as 
r^urds  this  question,  a  perfect  stranger 
to  the  PhuntifiT.  The  fact  of  his  being 
their  grandfitther  does  not  alter  the 
question,  and  so  long  as  they  had  a 
fiither  who  took  caie  of  them  be  could 
not  stand  in  loco  pareniii,  though* 
if  they  had  been  orphans  or  perfect 
strangers  in  blood,  he  might  have  taken 
care  of  them,  and  mi^t  have  sustained 
that  position.  It  Is  clear  in  this  ease, 
that  if  it  had  not  been  for  the  jnoviso  in 
John  Ooopei^B  will,  no  questi<m  of  satis- 
fiution  could  have  arisen.  The  evidence 
of  intention,  therefore,  of  the  grand- 
fiitiier,  and  still  more  of  the  fietther,  is  in 
this  case  inadmissible^  and  could  not  be 
regarded  if  given  to  the  Court ;  and  con- 
sequently all  the  cases,  of  which  many 
have  been  dted,  when  the  gift  of  the 
fifither  was  taken  in  satisfaction  of  his 
own  liability  by  covenant  to  settie 
by  will  or  otherwise,  have  nothing 
whatever  to  do  with  this  case.  It  is  a 
mere  question  of  constniction  as  to  the 
meaning  of  the  proviso  contained  in 
John    Coopef^B   will: — [His   Lordship 
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Fix)m  this  decision  appeals  were  presented  both  by  W.  Cooper 
Cooper  and  his  son  and  also  by  the  daughters  of  W.  Dodge  Cooper 
Cooper  and  their  children. 


then  read  tbe  proviso  in  the  will,  and 
continued : — "] 

This  being  in  derogation  of  his  own 
gift,  must,  I  think,  be  oonstraed  strictly, 
and  I  think  that  this  cannot  apply  to 
the  transaction  entered  into  on  the  13th 
of  July,  1842,  relating  to  the  shaxe  of 
Jane.  This  was  a  family  arrangement ; 
it  was  no  advance,  it  was  no  gift  at  all. 
It  IB  a  transaction  of  barter  for  value ; 
and  to  hold  that  this  was  a  gift  by  the 
father,  because  he  happened  to  survive 
the  daughter,  is  in  fact  to  say  that 
such  a  proposition  prohibits  transac- 
tions of  the  purchase  or  barter  of  inte- 
rests for  value  between  a  father  and  his 
daughter.  So  that  if  a  mere  stranger 
had  left  a  fimn  to  her,  and  the  lather 
had  purchased  it  from  her,  others  could 
say  that  the  purchase-money  was  money 
advanced  or  paid  to  her  within  the 
meaning  of  the  proviso.  Equally  so, 
if  there  was  any  arrangement  upon  an 
uncertain  event  between  the  father  and 
the  daughter,  that  would  have  been 
treated  as  a  payment  made  to  her.  But, 
in  my  opinion,  that  is  npt  the  meaning 
of  the  words  of  the  settlement,  and 
it  could  not  be  so  treated  between  the 
father  and  the  daughter.  In  addition 
to  that,  WUliam  Cooper  Cooper  and 
Jdmes  Lindsay  Cooper  were  parties  to 
the  deed  of  1842,  and  duly  executed 
it,  and  are  bound  to  give  effect  to  it ; 
and  it  would  be  a  breach  of  their  cove- 
nant to  attempt  to  destroy  the  real 
object  and  effect  of  it.  I  therefore 
wholly  dissent  from  the  15th  paragraph 
of  the  answer,  and  hold  that  this  trans- 
action of  July,  1842,  created  no  ques- 
tion of  satisDnotion  at  alL 

With  regard  to  the  marriage  settle- 
ments of  the  one  fifth  shares  of  the 


£30,000,  I  am  of  opinion  it  is  not 
competent  for  Ihe  persons,  xmder  colour 
of  an  advancement  subsequently  made, 
to  destroy  a  settlement  for  valne,  en- 
tered into  with  a  stranger,  under  which 
the  husband  and  children  of  the  mar- 
riage are  purchasers  for  value;  and, 
consequently,  I  am  of  opinion  that  the 
proviso  did  not  extsod,  and  was  not 
intended  to  extend,  to  such  a  case ;  and 
that  the  settlements  upon  the  marriage 
of  Count  Van  der  Bureh^  Sir  Henry 
B6bin$an,  and  Mr.  TazW,  are  binding 
upon  the  settlors,  and  cannot  by  any 
subsequent  act  of  William  Dodge 
Cooper  Cooper  be  affected  so  as  to  in- 
jure the  husbands  and  the  issue  of  the 
marriage* 

But  I  find  it  impossible  to  get  over 
the  decided  cases  as  to  the  legacies. 
The  legacies  given  by  the  will  of  the 
father  were,  under  these  cases,  sums  of 
money  advanced  or  paid  by  him  in  tbe 
words  of  the  proviso.  But  I  go  no 
further  than  that.  The  devise  of  land 
by  the  will  is  clearly  not  an  advance  or 
payment  of  money,  and  does  not  fall 
within  the  proviso ;  and  the  share  of 
residue  ^ven  to  Mrs.  TearVs  trustees 
was  not  money  paid  or  advanced  to  her 
within  the  strict  words  of  the  proviso, 
but  is  given  to  them,  not  for  her,  but 
for  the  persons  interested  under  the  set- 
tlement, whoever  they  may  be,  whid) 
might  possibly  exclude  "her. 

I  think  that  the  real  and  fair  mean- 
ing of  the  proviso  does  not  reach  or 
extend  to  the  money  given  by  the 
&ther  for  the  support  and  maintenance 
of  the  daughters.  If  an  allowance  is 
given  to  them  for  dress  of  £100  or 
£200,  that  is  not  to  be  treated  as  an 
advance,  whether  before  or  after  mai>- 
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Mr.  SaiUhgaie,  Q.C.,  and  Mr.  Vaughan  Ha^tkins,  for  W.  Cooper       L.  C. 

Cooper  and  bis  son : — 

^  1873 

We  complain  of  the  decision  of  the  Master  of  the  Rolls  prin-      c^JI^ 
<!ipally  on  the  ground  that  he  has  not  allowed  the  share  in  the  v. 

portion  of   Jane  Cooper  Cooper,  which  was  dirided  among  the       

other  danghterg,  to  be  taken  in  part  satisfaction  of  their  por- 
tions ;  and  that  he  has  oome  to  the  same  condnsion  with  respect 
to  the  share  of  residue  of  personalty  bequeathed  by  W.  Dodge 
Cooper  Cooper  to  Mrs.  TearTs  trnstees.  We  uphold  the  decision  in 
so  Ceo*  as  it  directs  the  share  of  residue  of  personal  estate  giyen  by 
W.  Bodge  Cooper  Cooper  to  the  Plaintiff  Caroline  Cooper  Cooper^ 
and  the  l^acies  giyen  to  her  and  the  other  daughters*  to  be  taken 
in  part  satisfaction  of  their  portions. 

With  respect  to  the  portion  of  Jane  Cooper  Cooper,  the  Csunfly 
arrangemeut  inrolyed  a  gift  from  the  father,  and  was  not  the  less 
an  adyancement  because  it  originated  in  a  bargain,  nor  because  it 
was  uncertain  whether  the  share  would  become  part  of  the  &ther  s 
estate  or  not :  Edwarde  y.  Freeman  (1) ;  FlunJcM  y.  Lewie  (2). 

With  respect  to  the  gifts  by  will,  although  the  testator,  John 
-Cooper,  was  not  strictly  in  looo  parentis  towards  his  grandchildren, 
yet  the  presumption  against  double  portions  existed  neyertheless, 
for  it  is  clear  what  his  intention  was.  He  was  settling  the  estate 
for  the  ultimate  benefit  of  his  daughter's  eldest  son  and  his  issue, 
and  his  object  was  that  the  burdens  on  it  should  be  as  light  as 
poesAAe:  ])%keY.l)oidge{2) ;  SoaridrroekY.  Lord  8kebner$dale  (4). 
Wliateyer  might  be  said  if  the  matter  were  ree  inlegra,  it  is  now 
too  late  to  aigue  that  a  gift  by  will  has  not  the  same  effect  as  ad- 
yancement in  the  lifetime.  It  was  held  to  be  an  adyancement 
in  Ei^mam  y.  Morgan  (5) ;    Tmeden  y.  Ticieden  (6) ;  FoOcee  y. 


riige,  and  it  would  be  difficult  to  dimw  and  tlie  share  of  the  residiie  given  to 

the  line  and  aaj  whether  a  inm  of  a  the  danghten  petaonall j. 
partkolar  amooot,  or  any  other,  should         (1)  2  P.  Wma.  435, 447. 
be  that  which  should  act  as  a  satisfac-         (2)  3  Hare,  316. 
tion  of  the  legacy.  (3)  2  Ves.  Sen.  203,n. 

The  Rsolt  is  that  I  only  extend 'the         (4)  4  T.  ft  C.  (Ex.)  78. 
doctrine  of  satisfaction  to  the  legacies         (5)  1  Bio.  C.  C.  63;  2  Ibid.  394. 

(6)  9  Yes.  413. 
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L. 0.        Western  (1);    Leake  v.  Leake  (2) ;   Onshw  v.  MuMl  (3);  GotZtii^ 
*^     '     '    V.  Haverfidd  (4);  Bengough  y.  TFa/J^  (5).     These  cases  haTe 


been  treated  as  settling  the  question,  in  a  long  conrse  of  text-books 
^^^^^^  and  precedents  in  conveyancing.  It  is  so  laid  down  in  MaJUhtwe  an 
Coop«B.  Portions  (6)  and  Boper  on  Legacies  (7).  In  Barton^s  Conyeyanc- 
ing  (8)  the  clause  against  double^portions  is  given  thus :  ^In  case 
[the  husband]  in  his  lifetime^  or  by  his  last  will  and  testament^  or 
any  codicil  thereto,  shall  give  or  advance,"  &o.  But  in  Saunders  on 
Uses  (9),  Martin's  Conveyancing  (10),  Orahb's  IVecedeats  (11), 
Prideawc's  Conveyancing  (12),  Jarmatis  Bythewood  (13^  eaidEayes" 
Concise  Precedents  (14),  it  is  simply :  **  In  case  [the  husband]  in 
his  lifetime  shall  give  or  advance,''  or  ''give  and  advance,"  or 
**  advance,"  shewing  that  it  was  considered  by  the  authors  of  all 
those  books  that  no  special  allusion  to  a  gift  by  will  was  necessary. 
A  contrary  decision  would  now  cause  great  perplexity  among  con- 
veyancers. The  decision  in  Douglas  v.  WiUes  (15),  which  might  be 
cited  against  us,  tamed  on  the  contrast  between  the  first  and  second 
clauses  of  the  proviso  in  that  case. 

The  SoKettar-Oeneral  (Sir  G.  JesseT),  Sir  B.  BaggaHay,  Q.C.,  and 
Kr.  Cookson^  for  the  Plaintiffs ;  and 

Mr.  Joshua  WiUiams,  Q.C.,  and  Mr.  WaUer,  Mr.  JFVy,  Q.C.,  and 
Mr.  Charles  Hall,  for  Defendants  in  the  same  interest  with  the 
Plaintiffs,  were  not  called  on. 

Mr.  Buryf  for  the  trustees. 

LoBD  Selborne,  L.C. : — 

We  all  think  that  upon  the  terms  of  this  particular  will,  what* 
ever  may  or  may  not  be  the  effect  of  former  decisions  upon, 
other  wills  of  different  import,  we  are  not  obliged  to  hold,  contrary: 

(1)  9  Ves.  456.  (8)  3iti  Ed.  vol.  iL  p.  347. 

(2)  10  Ibid.  477.  (9)  5th  Ed.  voL  ii.  p.  272. 

(3)  18  Ibid.  490.  (10)  Vol.  il  p.  801. 

(4)  13  Price,  593.  (11)  5di  Ed.  vol.  iL  p.  1381. 

(5)  15  Veg.  507.  (12)  7th  Ed.  voL  ii.  p.  284. 

(6)  Page  217.  (13)  Vol.  ix.  p.  232. 

(7)  4th  Ed.  p.  1098.  (14)  3rd  Ed.  p.  601. 

(15)  7  Hare,  318. 
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to  the  nataral  and  reasonable  interpretation  of  the  words  which        L.  C. 
the  testator  has  nsed,  that  a  gift  of  a  share  of  residuary  estate  by 
the  will  of  his  scm-in-Iaw  is  an  advancement  or  payment  to  the 
residuary  legatee  in  the  son-in-law's  lifetime.  Cooper 

Supposing  the  case  were  entirely  free  from  authority,  for  my  Ck>oFBB. 
part,  I  could  not  entertain  the  slightest  particle  of  doubt  as  to  the 
meaning  of  these  words.  A  settlement  is  made  of  real  estate  by 
the  will  of  the  grandfather — for  these  questions  arise  as  to  the 
interests  of  persons  in  the  third  generation — and  the  eldest  son 
and  the  male  heirs  dT  the  dder  line  are  to  succeed  to  those  estates. 
A  term  is  created,  out  of  which,  in  the  events  which  have  happened, 
portions  to  the  amount  of  £30,000  are  raiseable  for  the  younger 
children,  of  whom  there  are  five,  all  being  daughters. 

Then  it  is  directed,  that,  in  case  the  testator^s  daughter  and  son- 
in-law,  or  either  of  them,  ^  shall  at  any  time  or  times  during  their 
lives,  or  the  life  of  the  survivor  of  them,  advance  or  pay  any  sum 
or  sums  of  money  to  or  for  the  use  or  benefit  of  any  younger  child  or 
children,  for  whom  a  portion  or  portions  is  or  are  hereby  intended 
to  be  provided,  then  and  in  such  case,  and  unless  the  contrary 
shall  be  directed  by  the  testator's  said  daughter  and  son-in-law 
respectively,  or  the  survivor  of  them  making  such  advancement  as 
aforesaid,  in  and  by  any  deed  or  writing,  deeds  or  writings,  to  be 
sealed  and  delivered  by  them,  her,  or  him  respectively  in  the 
presence  of  and  attested  by  one,  two,  or  more  credible  witness  or 
witnesses,  the  same  sum  or  sums  of  money,  so  to  be  advanced  to 
or  for  the  use  of  any  such  younger  child  or  children  as  aforesaid, 
shall  be  deemed  and  accepted  and  taken  to  be  in  full  or  in 
part  satisfaction,  as  the  case  may  be,"  of  the  portion  or  portions 
to  which  such  child  or  children  would  have  been  entitled  under 
the  provisions  of  the  said  testator's  will ;  "  and'to  the  intent"  (unless 
the  same  should  be  directed  to  the  contrary  by  the  testator^s  said 
daughter  and  son-in-law,  or  the  survivor  of  them  making  such 
advancement  as  aforesaid,  to  be  expressed  in  manner  aforesaid)  **  to 
exonerate  and  discharge  the  said  Bedfordshire  estates  from  the 
portion  or  share  of  the  younger  child  or  children  to  whom  such 
advancement  shall  be  made  as  aforesaid." 

The  first  question,  then,  is,  whether  or  no  a  share  of  residue  given 
to  one  of  the  granddaughters  by  the  will  of  the  son-in-law,  who 
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L._0.  was  tlie  last  survivor  of  the  two,  was  "an  advancement  or  pay- 
ment "  in  the  lifetime  of  the  son-in-law  of  the  testator,  within  the 
meaning  of  this  clause.  Now,  as  I  have  said,  if  the  matter  were 
^^<^^'*  entirely  free  from  decision,  I  could  not  feel  a  doubt  about  it  If 
Ckx>PER.  there  be  anything  familiar  in  the  world,  it  is  the  distinction  between 
acts  inter  vivos  and  acts  taking  eflfect  post  mortem  by  testamentary 
instruments,  and  the  English  equivalent  of  the  Latin  words  inter 
vivos  is,  "  during  their  lives  or  the  life  of  the  survivor  of  them." 
The  word  "pay"  does  not  indicate  the  execution  of  an  instrument 
which  takes  effect  after  death,  but,  as  is  admitted,  implies  the 
handing  over,  or  that  which  is  equiyalent  to  the  handing  ov^,  of 
money  in  the  lifetime  of  the  person  making  the  payment.  And 
the  word  "  advance,"  in  my  judgment,  impUes  an  act  which,  when 
done  in  the  lifetime,  either  by  anticipation  puts  money  or  money's 
worth  into  the  hands  of  the  party  who  would  otherwise  not  receive 
it,  or  in  the  lifetime  operates  as  an  advancement  by  conferring  a 
present  benefit,  whether  actually  dependent  upon  some  preyions 
interest  to  be  first  exhausted  or  not.  But,  in  either  way,  those 
two  words,  "advance"  or  "pay,"  appear  to  me  to  be  words  in- 
applicable to  the  mere  execution  of  an  instrument  inoperative 
in  the  lifetime,  and  to  be  applicable  only  to  something  which 
operates  immediately  ia  the  lifetime  as  an  advancement  or  as  a 
payment. 

That  is  very  much  fortified  by  the  words  which  follow,  shewing 
that  any  intention  to  the  contrary  is  to  be  expressed  by  a  sealed 
instrument,  and  one  delivered  in  the  presence  of  witnesses.  It  is  in 
the  last  degi'ee  unlikely  that  if  it  had  been  meant  that  the  advance 
might  be  made  by  a  testamentary  instrument  operating  only  pod 
mortem,  requiring  no  seal,  and  not,  in  the  ordinary  course  of  things, 
likely  to  be  seeded,  such  a  clause  should  have  been  introduced, 
requiring  a  solemnity  foreign,  in  that  case,  to  the  character  of  the 
instrument  by  which  the  thing  was  to  be  done,  and  causing,  there- 
fore, even  the  most  express  accompanying  declaration  of  intention 
to  fail,  if  such  an  instrument  were  not  executed  with  formalities 
alien  to  its  proper  character. 

Now  this  combination  of  circumstances  has  not  occurred  in  any 
other  case.  The  other  cases  of  this  class,  upon  which  decisions 
have  been  given  or  opinions  expressed,  have  been  cases  in  which — 
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I  am  speaking  of  the  strongest  of  them — ^yon  hare  such  words  as       L.  c. 
*'  give  or  adTanoe,"  ^  give  or  settle ;"  which  words,  in  some  of  those 
cases,  were  taken  to  incliido— what  I  will  admit  by  possibility  in      **' 
some  contexts  they  might  mean — ^the  execution  in  the  lifetime  of 
an  instrom^it  which  would  operate,  when  it  came  into  operatioai,  as      Coorn. 
asetdement  or  as  a  gift    AndSir  William  Oroia,  in  the  case  before 
him  of  Onslow  y.  MichdH  (1),  laid  no  inconsiderable  stress  upon  the 
force  which  he  thought  in  that  respect  might  be  ascribed  to  the  words 
^give  and  settle^**  which  you  have  not  in  this  instrument    The 
same  or  similar  words  also  occurred,  I  will  not  say  in  every  one  of 
the  cases  which  were  dted,  but  in  almost  ^all  of  them,  and  in  all 
those  upon  which  material  stress  was  laid,  particularly  the  case 
of  OMing  Y.  HaverfM  (2),  in  the  Court  of  Exchequer,  and  the 
original  case,  which  in  other  respects  also  was  distinguishable,  of 
Riehman  v.  Morgan  (3). 

In  that  state  of  things,  I  think  we  should  be  extending  those 
authorities  much  farther  than  they  have  ever  yet  been  carried,  and 
to  a  case  in  which  the  natural  and  proper  meaning  of  the  words  used 
would  make  it  particularly  unfit  so  to  apply  them,  even  if  the  autho- 
rities referred  to  were  themselves  satisfactory.  But,  when  examined, 
these  cases  are  found  to  present  a  most  remarkable  example  of  the 
extraordinary  manner  in  which  the  use  of  precedents  has,  some- 
times, caused  the  Courts  of  this  country,  first  to  slide  into  manifest 
error,  and  afterwards  to  follow  that  error  under  the  notion  that  they 
are  bound  to  do  sa  The  history  of  the  doctrine  now  relied  upon  as 
being  established  by  the  authorities  is  this :  In  the  case  of  Biehman 
V.  Morgan^  befiore  Lord  Thwrhw^  there  were  words  which  said,  that 
if,  during  a  man*s  life,  or  at  his  death,  he  should  do  a  certain  thing, 
a  certain  efi*ect  should  follow;  the  word  "give"  being  there  used, 
and  not  **  advance  "  or  ^  pay."  It  was  perfectly  manifest  that  in 
that  case  what  was  done  by  the  will  took  effect  at  his  death,  and  was 
within  the  plain  words  of  the  instrument;  and  nothing  was  decided 
in  that  case,  or  even  said,  as  far  as  I  can  see,  which  would  lead  to 
anything  farther. 

Then  came  the  case  of  Tmsien  v.  Twisden  (4)  in  1804^  before 
Lord  Eldon,  in  which  Biehman  v.  Morgan  was  referred  to  in  the 

(1)  18  Yes.  4[  0.  (3)  1  Bro.  C.  C.  e3 ;  2  Ibid.  394. 

(2)  13  Price,  593.  (4)  9  Tea.  413, 


826  CHANCERY  APPEALS.  [L-  K. 


and  L.  J  J, 
187» 


L.  c.  argument ;  and  Lord  Eldan  expressed,  on  the  whole,  an  opinion  to 
the  effect,  that,  notwithstanding  what  had  been  stated  tentatirely, 
and  not  at  all  confidently,  in  the  argument  on  this  sabject^  the 
^^^°  natural  interpretation  of  these  words  was  the  right  one,  and  that  a 
GoorER.  thing  was  not  to  be  held  to  be  done  during  the  lifetime  of  a  man, 
which  only  took  effect  after  his  death.  Lord  B2don  there  said  (1), 
**  If  the  law  is,  that  what  is  to  be  taken  under  a  will  is  not  an 
adyancement  in  the  life  of  the  party,  it  is  very  difficult  to  say 
that  what  is  taken  under  an  intestacy  shall  be  an  adyancement. 
And  though  it  is  true  the  will  must  be  made  in  the  life^  it  is  equally 
true  nothing  is  adyanced  or  giyen  to  the  party  to  take  till  after  the 
death." 

Therefore  the  expression  of  his  opinion,  as  far  as  it  goes,  is 
this :  he  first  concludes  that  what  is  taken  under  a  will  is  not  an 
adyancement  in  the  life  of  the  party,  and  then  says,  i  fortiori, 
what  18  taken  by  way  of  intestacy  is  not  an  adyancement  in  the 
life  of  the  party ;  which  is  the  particular  point  decided  in  that 
case.  Then  comes  LeaJce  y.  Leake  (2)  in  the  yery  next  year,  also 
before  Lord  JBZtZon ;  and  in  that  case  Sir  Samuel  BatniUy,  and  other 
counsel  for  the  Plaintifib,  who  were  interested  in  contending  that 
there  was  no  satisfiaction,  said  tiiat  they  did  not  mean  to  argue  the 
point,  which  had  arisen  in  the  former  cases.  The  words  attributed 
to  them  are  these :  *'The  Plaintiffs  cannot  contend  that  a  pro- 
yisicm  by  will  must  not  be  considered  a  provision  giyen  in  the  life- 
time of  the  testator  after  Bichman  y.  Morgan  (3)  and  TwMen  y» 
Twisden  (4) ;  though  if  that  distinction  can  be  maintained,  two  of 
these  children,  Oeorgemd  Ann,  had  nothing  adyanced  in  the  life 
of  their  father,  and  haye  no  provision  except  by  the  wfll.**  And 
then  they  went  on  with  other  arguments,  which  preyailed  in  the 
result,  and  upon  which,  for  reasons  which  I  do  not  feel  called 
upon  to  attempt  to  explain,  they  preferred  to  rely. 

But  the  only  thing  that  is  material  for  us  is,  that  those  eminent 
and  learned  counsel  said,  they  could  not  contend  that  a  proyiaioa 
by  will  must  not  be  considered  as  if  it  were  given  in  the  lifetime 
of  the  testator,  after  Biehman  v.  Morgan  and  Tivieden  v.  Tirtt- 
den.    We  have  referred  to  those  two  cases,  and  we  find  in  them 

(1)  9  Veg.  426.  (3)  1  Bro.  C.  C.  63;  2  Ilnd.  894. 

(2)  10  Ibid.  477,  481.  (4)  9  Vea.  413. 
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no  warrant  whatever  for  that  geneial  proposition.  Thenhotd  Eldon,  L.C. 
the  pomt  not  having  been  argaed  before  him^  and  having  the  year 
before,  in  Twisden  v.  TwUdeth  expressed  a  different  opinion,  is 
reported  to  have  said  (1) :  **  It  is  truly  said  that  a  proviaion  by  will  Coopbb 
is  to  be  considered  as  an  advancement  in  the  lifetime  of  the  party.  Coorss. 
That  has  been  repeatedly  decided,  and  is  not  to  be  disturbed."  It 
had  been  so  put  before  him  by  counsel,  but  the  matter  had  not 
been  argued ;  and  I  suppose  even  Lord  Eldon  was  capable,  when 
counsel  treated  a  thing  as  not  arguable,  bat  as  decided,  of  placing 
confidence  in  the  grounds  of  that  statement  The  learned  re- 
porter was  unable  to  find  anything  but  Biehman  v.  Motyan  and 
Ttoisden  v.  Twitden  to  support  thai  doctrine ;  and  it  is  very  re- 
markable, that,  when  Lord  Eldon  came  to  deliver  his  final  opinion 
in  that  very  case,  he  used  language  which  drew  the  distinction ; 
for  he  says  (2) :  ^  My  opinion,  rather  than  a  judgment^  upon 
this  case  is,  that^  according  to  the  real  intention  and  legal  effect 
of  all  the  instruments^  money  advanced  by  the  fiMher  as  prefer- 
ment on  marriage  or  on  any  other  occasion,  is  an  advancement 
within  the  proviso ;  tliat  the  devise  and  bequest  of  the  real  and 
personal  estate  is  not  in  this  case  an  advancement  in  the  life  of 
the  father."  He  had  determined  expressly,  as  I  understood  him, 
that  of  two  constructions  which  in  that  case  were  possible,  (a 
narrower  constructicm,  which  would  exclude  every  advancement 
not  upon  a  marriage  in  the  lifetime  of  the  father,  and  a  wider  con- 
struction, which  would  take  in  not  only  an  advancement  upon 
marriage,  but  every  kind  of  provision  made  for  the  children  by  their 
father,  on  any  occasion),  the  larger  was  to  be  preferred ;  and  so  it 
had  been  argued  before  him.  And  he  found,  that  an  intention, 
that  the  provision  actually  made  by  will  should  not  be  taken  in 
satisfaction  of  the  portion,  was  in  that  case  sufficiently  manifested. 
It  was  not,  therefore,  in  any  point  of  view,  a  necessary  ingredient 
in  the  judgment  that  Lord  Mdan  should  eAtertain  or  express  the 
opinion  there  attributed  to  bim  on  the  general  question.  Sir 
William  Orant  examined  the  matter  afterwards  in  Ondaw  v. 
Miehell{S)y  where  he  relied  on  the  words  ^'give  and  settle,"  and 
said  he  could  find  no  foundation  for  the  general  doctrine,  except 
those  two  cases  of  Biehman  v.  Morgan  and  Tunsden  v,  Twiaden, 
(1)  10  Yes.  489.  (2)  10  Yes.  492.  (3)  18  Yes,  490. 
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VS\.    w'^ch,  however,  evidently  were  not  aathorities  for  it;  but    Sir 
WiUiam  Orant  said  that  he  thought  it  was  involved  in  Lord 
Eldone  decisioDy  not  adverting  to  the  fact  that  the  material  wordsr 
Cooper      j^  Leake  v.  Leake  (1),  were  "  or  otherwise  provided  for  ;**  and  that 
Ckx>P£u.      the  lifetime  of  the  father  had  been  expressly  mentioned  only  in  oon* 
"~~       neetion  with  an  advancement  on  marriage*    The  particular  decision,, 
after  all,  of  Sir  WUBam  Orant  is  rested  on  the  force  of  the  words 
'^  settle  and  give."     Qoliing  v.  Eaverfidd  (2)  is  also  rested  on  a 
somewhat  exaggerated  weight  given  not  merely  to  the  extra- 
jadicial  opinion  of  Lord  Eldon  in  Lecike  v.  LeaJcBy  but  to  the  fact 
that  the  counsel  for  the  Plaintiff  in  that  case  did  not  argue  the 
point.    Whether  or  no,  for  the  reasons  which  have  been  so  aUy 
argned  by  Mr.  Souihgaie  and  by  Mr.  HawhinB^  or  for  any  other 
reasons,  the  Court  would  feel  that,  upon  an  exactly  similar  form  of 
words  to  those  which  are  found  in  the  cases  cited,  a  oonstmetion 
had  been  placed  which  was  rights  or  which  could  not  be  disturbed, 
it  might  be  improper  for  us  on  this  occasion  to  determine ;  for  that 
is  not  the  case  before  us.    Here  we  have  different  words.  We  have 
not  the  word  "  settle,''  we  have  not  the  word  **  give,"  we  have  not 
the  words  **  provide  for ;"  we  have  the  words  **  advance  or  pay ;"  and 
we  have  the  indication  of  intention,  contained  in  that  reference  to 
a  deed  or  sealed  writing  as  the  necessary  and  the  only  mode  <^ 
declaring  the  true  intention  with  which  this  act  diould  be  done. 
I,  therefore,  am  of  opinion  that  in  this  particular  case  there  was 
no  advancement  by  means  of  the  gift  of  the  shares  of  the  residue. 
With  regard  to  the  other  point  that  was  argued,  that  the  deed 
executed  by  the  father  in  his  lifetime,  and  by  the  children,  relin* 
quisking  in  fiavour  of  the  four  children  who  were  not  of  unsound 
mind  tlieir  chances  of  succession  to  the  share^of  the  daughter  of 
unsound  mind,  who  was  at  that  time  living,  I  am  most  dearly  of 
opinion  that  was  neither  an  advancement  nor  a  payment  within  the 
meaning  of  this  clause.    So  far,  therefore,  my  judgment  is  that 
the  present  appeal  must  be  dismissed. 

Sib  W.  M.  James,  L.J.  :— 

I  am  of  the  same  opinion.    Independently  of  authority,  I  could 
not  have  brought  my  mind  to  doubt  what  the  meaning  of  the 
(1)  10  Ves.  477.  (2)  13  Price,  693. 
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clause  in  the  will  of  the  original  testator  is ;  and  it  is  to  be  borne       L.  G. 
in  mind,  which  it  appears  to  me  has  not  been  borne  in  mind  in  any 


GOOFEB 
V. 


of  the  caseSy  that  in  putting  a  strained  and  unnatural  meaning  upon 
woids  in  a  proviso  of  this  kind,  the  greatest  possible  violence  is 
done  to  that  which  I  have  always  considered  one  of  the  cardinal  Go^m. 
rules  of  construction  in  this  Courts  namely,  that  where  you  have 
an  interest  given  and  vested,  the  words  by  which  that  is  to  be 
defeated  and  taken  away  must  be  reasonably  clear  and  certain. 
In  this  case  the  interest  is  clearly  given  to  these  children.  It 
must  be  taken  away,  as  it  seems  to  me,  by  equally  clear  words,  or 
words  indicating  an  equally  clear  meaning.  It  appears  to  me  that 
nobody  would  say  it  was  according  to  the  ordinary  use  of  the 
words  that  a  thing  left  by  the  will  was  '*  advanced  or  paid,"  and  I 
do  not  feel  myself  constrained  by  the  authorities  to  put  upon  these 
two  wiUs,  having  regard  to  aU  the  words  of  the  first^will,  the  con- 
struction which  is  contended  for  by  Mr.  8ou£hgaie$  clients. 

I  cannot  help  noticing,  in  addition  to  the  observations  of  the 
Lord  Chancellor,  that  it  is  very  singular  that  the  case  having  been 
left  in  the  position  in  which  it  was  by  Lord  Eldon,  with  two  judg- 
ments singularly  inconsistent  with  each  other,  namely,  Leake  v. 
Leake  (1)  and  Twieien  y.  Twieden  (2),  as  far  back  as  the  years 
1801  and  1805,  there  never  has  been  any  opportunity  for  the  Court 
of  Chancery  to  make  any  comment  on  those  cases  except  in 
Onelaw  v.  Miehell  (3),  before  Sir  Wiaiam  Grant  in  1812,  where 
he  felt  himself  obliged,  in  order  to  arrive  a)^  a  conclusion  con- 
sistent with  what  was  decided  in  Leake  v.  LeaJce,  to  place  the 
whole  of  the  judgment  on  the  meaning  of  the  words  ^  give  and 
settle,"  Lord  Eldon  lived  himself  a  great  many  years  afterwards, 
and  held  the  great  seal,  but  he  appears  never  to  have  had  an 
opportunity  of  again  expressing  his  opinion  upon  the  subject,  or  of 
explaining  those  two  decisions.  Under  these  circumstances,  I 
agree  with  the  Lord  Chancellor  in  thinking  that  we  are  not  obliged 
to  extend  the  doctrine,  such  as  it  is,  any  further. 

Sib  6.  Hellish,  L  J. : — 
I  am  of  the  same  opinion. 

(1)  10  Ves.  477.  (2)  9  Yes.  413.  (3)  18  Ves.  490. 
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L.  0.  MiisuTES  OF  Decree  : — ^Declare  that  Qotwithstandrng  the  payments  made  oat 

and  L.  JJ.    of  the  income  of  the  estate,  derived  by  W,  Dodge  Cooper  Cooper  under  the  will 

187A        ^^  John  Cooper,  the  testator,  in  favour  of  the  Plaintiff  Amelia  Cooper  Tearl  and 

''^         the  Defendants  Elizabeth  Cooper  Van  der  Bwrch  and  Luey  Cooper  SobinKn^  sod, 

^^"^       notwithstanding  the  dLstribntion  between  the  Plaintiffs  Caroline  Cooper  Cooper 

CoopEB,,     ^^^  Amelia  Cooper  Tearl  and  the  last-named  Defendants^  or  those  claiming 

through  them  respectively,  of  the  sum  of  £6000  in  the  bill  mentioned,  in  respect 

of  the  share  of  Jane  Cooper  Cooper,  deceased,  in  the  sum  of  £30,000  charged  on  the 
estate  of  the  testator,  John  Cooper^  in  the  county  of  Bedford,  and  notwithstanding 
the  advance  made  to  the  Defendant  Sir  S.  JRobinson  as  in  the  bill  mentioned,  and 
notwithstanding  the  provisions  made  for  the  Plaintiff  Caroline  Cooper  Coopor  and 
her  three  married  sisters  by  the  will  and  codicils  of  the  said  W.  Dodge  Cooper 
Cooper,  the  full  sum  of  £2i,000y  residue  of  the  said  sum  of  .£30,000,  is  now  raise- 
able  out  of  the  same  estate  for  the  benefit  of  the  Plaintiff  Caroline  Cooper  Cooper 
and  her  said  married  sisters,  their  respective  husbands  and  children,  together  with 
the  interest  thereon  as  from  the  last  respective  dates  of  payment  of  such  income, 
less  inoome  tax,  the  amount  of  such  interest  to  be  verified  by  affidavit  Then 
followed  directions  for  taxation  of  the  costs  of  all  parties  as  between  soticitor  and 
clienty  and  for  raising  the  said  sum  of  £24,000,  interest,  and  costs,  by  sale  or  Dort^ 
gage  of  the  said  estate ;  and  if  by  mortgage,  then  order  that  out  of  the  moneys  so 
to  be  raised,  such  respective  costs  and  interest  be  paid  to  the  respective  parties 
entitled  thereto,  and  ^at  the  balance  of  such  moneys  be  divided  into  four  equal 
parts,  and  that  one  of  such  parts  be  paid  to  the  Defendants  the  trustees  of  the 
settlement,  made  on  the  marriage  of  the  Defendants  Count  Van  der  Burch  and 
Elixabeih  Cooper  his  wife,  and  that  one  other  of  such  parts  be  paid  to  the  sur- 
viving trustee  of  the  settlement  made  on  the  marriage  of  the  Plaintiffs  Motes 
Tearl  and  Amdia  Cooper  his  wife,  and  that  one  other  of  such  parts  be  paid  to  the 
Plaintiff  Caroline  Cooper  Cooper,  and  that  the  remaining  part  be  paid  to  the  De- 
fendants the  surviving  trustees  of  the  settlement  on  the  marriage  of  the  Defen- 
dants Sir  J7.  Bdbinson  and  Lucy  Cooper  his  wife;  but  in  case  it  shall  be  necessary 
to  sell  the  said  hereditamenttf,  or  any  part  thereof,  for  the  purposes  aforesaid,  snch 
sale  is  to  be  made  with  the  approbation  of  the  Judge,  and  the  mooeys  to  arise 
therefrom  to  be  paid  into  Court  subject  to  the  further  order  of  the  Court ;  and 
in  case  of  such  sale  the  further  consideration  of  the  cause  to  be  adjourned,  to  be 
heard  by  the  Master  of  the  Rolls. 

Solicitors  for  the  Plaintifb:  Messrs.  Milnet  Middle,  &  Mdhr. 
Solicitors  for  the  Defendants :  Mr.  J.  B,  Bailey  ;  Messrs.  Farrar, 
Ouvry,  dt  Co. 
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In  re  LAND  OBEDIT  COMPANY  OP  IBELAND.  L.  JJ. 

WEIKEBSHEIM'S  CASE.  J5Jf 

AnrH  16  23. 

Contributory — Past  Member— Begistration  in  the  Name  of  a  Firm — Errors  in      "^24. ' 
Begistratwn—25  &  26  Vict.  c.  89,  ss.  25,  38.  

One  of  two  partnera  in  a  foreign  finn  of  bankers  lent  to  X.  in  this  country 
a  som  of  money,  L,  executing,  by  way  of  security,  a  transfer  to  the  firm  of 
shares  in  a  company,  which  was  executed  by  the  above-named  partner  in  the 
name  of  his  firm,  and  the  transfer  was  approved  of  by  the  directors.  L.  at 
that  time  held  transfers  of  a  corresponding  number  of  shares,  but  the  transfers 
were  not  registered.  Some  time  afterwards  the  transfer  deeds  were  left  at 
the  office  of  the  company,  and  the  transfers  were  registered,  the  registration 
of  the  transfer  to  the  bankers  being  dated  before  the  registration  of  the  trans- 
fers to  //.,  and  being  in  the  name  of  the  bankers  as  a  firm.  The  loan  was 
afterwards  repaid,  and  the  shares  were  re-transferred  to  L.  by  the  same  part- 
ner, he  executing  the  deed  in  the  name  of  the  firm,  and  the  transfer  was 
duly  registered.  "Within  a  year  from  this  time  an  order  for  winding  up  the 
'Company  was  made : — 

ffddf  that  under  the  circumstances  the  one  partner  could  accept  shares  so 
as  to  bind  the  firm : 

Held,  that  shares  can  bo  sufficiently  registered  in  the  name  of  a  firm : 

JTeldy  that  under  the  circumstances  the  errors  and  irregularities  in  the 
registration  did  not  affect  the  liability  of  the  firm  : 

Hdd^  that  the  firm  of  bankers  were,  in  respect  of  these  shares,  liable  as 
\yast  members  of  the  company. 

Decision  of  the  Master  of  the  Bolls  afiimicd. 

In  Augnst,  1864,  David  Leopold  Lems  borrowed,  in  London^  from 
Mr.  Brandeis  WeikersJieimy  who  was  one  of  the  two  members  of  the 
iirm  of  M.  H.  Weikerdieim  &  Co.,  bankers  at  Vienna,  the  sum  of 
JCTOOO,  agreeing  to  transfer,  by  way  of  security,  1400  £50  shares, 
£5  paid,  in  the  Land  Credit  Company  of  L'eland.  A  deed  pur- 
porting to  be  a  transfer  by  D.  L.  Lewis  of  1400  shares  (no  numbers 
-given)  was  executed  by  D.  L.  Lewis  and  by  Mr.  B.  Weiherslieim^ 
signing  as  ^'  M.  S.  Weiiersheim  &  Co.^  This  deed  was,  on  the 
following  day,  taken  to  the  office  of  the  company,  and  was,  at  a 
-meeting  of  the  directors  on  the  23rd  of  August,  approved  of ;  and 
it  was  registered  as  of  that  day  in  a  book  called  the  ''  Members* 
Ledger,"  and  under  the  name  *'  M.  H.  Weikersheimer  dt  Co.,  Vienna, 
Bankers."  Lewis  had  not  at  this  time  any  shares  registered  in 
Jiis  name,  but  he  had  transfers  of  1400  shares  from  forty  di£ferent 
Vol,  VIIL  4-4  1 
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L«  J  J.      holders.    These  transfers  were  registered  as  on  the  30th  of  August, 

1873        1864,  but  it  appeared  from  entries  in  the  books  that  they  had  not 

Wbikbr-     t^een  left  in  the  office  until  the  5th  of  September.    The  money 

MEiM^ABE.  ^^g  repaid  by  Letvis  in  September,  1864,  and  Messrs,  Weikersheim 

executed  a  blank  transfer  of  shares  to  D.  L.  Lewis.   The  transfer 

bore  date  the  27th  of  December,  1864,  and  the  numbers  of  the 

shares  were  inserted  when  it  was  left  for  registration,  and  it  was 

registered  on  the  7th  of  March,  1865. 

An  order  was,  in  July,  1865,  made  for  winding  up  the  company. 
The  liabilities  were  for  some  time  considered  to  be  very  small, 
but  a  debt  of  £131,000  to  Overendy  Ghimey,  dk  Co.  haying  been 
established,  it  became  necessary  to  resort  to  the  past  members. 
D.  L.  Lewis  was  dead,  insolvent ;  and  the  name  of  ''  Weikersheimy 
M.  H.,  dt  Co.,  Vienna,  Bankers,"  was  placed  by  the  Master  of  the 
Bolls  on  the  B  list  of  oontributories  in  respect  of  1400  shares. 

Messrs.  M.  E.  Weikersheim  &  Co.  now  moved,  by  way  of  appeal, 
that  the  order  of  the  Master  of  the  BoUs  might  be  discharged. 

It  appeared  that  the  company  kept  one  book  called  the  ^  Register 
of  Members,"  in  which  were  entered  only  the  names  of  the  original 
allottees  of  shares ;  and  when  one  of  them  transferred  his  shares 
the  date  of  registration  of  the  transfer  was  entered  in  this  book, 
with  a  reference  to  the  page  in  another  book  called  the  ^Members* 
Ledger.'*  In  this  book  the  names  of  transferees  of  shares  were 
entered,  with  references  to  the  pages  in  the  Begister  of  Members. 
The  Members'  Ledger  shewed  the  date  when  each  transferee 
became  a  member,  the  number  of  shares  held  by  him,  and  the 
amount  due  from  him  in  respect  of  calls  made  on  those  shares, 
also  the  payments  made  by  him  in  respect  of  calls,  and  the  dates 
of  the  transfers,  if  any,  made  by  him  of  his  shares,  with  the  dis- 
tinguishing numbers  of  the  shares  so  transferred,  also  a  reference 
to  the  folio  or  folios  of  the  Begister  of  Transfers  in  which  the 
transfers  were  entered. 

The  SoUeitar-Qeneral  (Sir  0.  Jessel),  and  Sir  B.  Baggctilay,  Q-C. 
(with  them  Mr.  Eiggins,,  Q.C.,  and  Mr.  Baivdiffe),  for  the  Ap- 
pellants : — 

In  no  case  yet  has  a  firm  been  made  liable  as  oontributories.  It 
has  been  decided  that  a  corporation  can  be  a  shareholder,  Ex  parte 


Hem's  Gask. 
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Cantrad  Corporation  (I),  but  not  a  firm.    Even  the  name  of  the       L.  JJ. 
firm  has  been  incorrectly  entered.  187SI 

Bat  we  contend  that  there  has  been  no  entry  in  the  register  Weskmbb- 
directed  by  the  Act  to  be  kept,  and  therefore  Messrs.  Weikersheim 
are  not  liable  as  shareholders.  The  Act  25  &  26  Vict.  c.  89,  s.  25, 
is  precise  as  to  the  register  of  members,  and  the  object  is  clear, 
that  those  who  wish  to  ascertain  who  are  shareholders  may  be  able 
to  do  so  at  once.  It  is  absard  to  say  that  persons  are  to  be  liable 
as]  shareholders  because  somewhere  in  the  numerous  books  of  a 
company  their  names  will  be  found:  SicheHs  Case  (2).  The 
company  neglected  its  duty,  and  now  in  fact  asks  the  Court  to 
rectify  its  omissions  and  to  enter  the  name  in  the  register  of 
members. 

Moreoyer,  it  is  clear  that  at  the  time  when  Lewis  professed  to 
make  these  transfers  he  had  not  the  shares ;  in  fact  the  transfers 
were  not  taken  to  the  office  of  the  company  until  the  5th  of  Sep- 
tember. It  is  certain  that  the  registration  could  not  have  taken 
place  when  it  purports  to  have  taken  place.  How  can  a  transfer 
of  shares  be  validly  registered  on  the  23rd  of  August  when  the 
transferor  was  not  registered  as  the  holder  of  those  shares  until 
the  30th  of  August?  It  is  a  very  hard  case  on  Messrs.  Weikers- 
heim,  and  the  Court  will  not  supply  the  omissions  of  the  company 
in  order  to  make  Messrs.  Weikersheim  liable. 

Mr.  Southffote,  Q.C.,  and  Mr.  Jaekson,  Q.C.  (with  them  Mr. 
ShMeare),  for  the  company : — 

The  real  question  is,  whether  the  transactions  between  Lewis 
and  Messrs.  Weikershdm  were  such  as  to  make  Messrs.  Weikersheim 
liable  to  contribute^  There  is  no  suggestion  in  the  affidavits  that 
Mr.  Brandeis  Weikersheim  had  not  authority  to  bind  the  firm.  An 
Tgngliab  banker  could  bind  his  partners,  and  no  doubt  that  is  the 
law  in  Austria  also,  and  in  every  trading  country :  SandUands  v. 
Marsh  (3)  ;^In  re  Asiatic  Banking  CorporcUion  (4),  and  the  firm 
may  remain  as  oontribntories.  As  to  any  return  to  the  Begis- 
trar,  the  company  did  not  last  long  enough  for  a  return  to  be 
made.    The  deed  purported  to  be  a  purchase  deed,  and  there  was 

(1)  Law  Rep.  3  Ch.  105.  (3)  2  B.  &  A.  673. 

(2)  Ibid.  119.  (4)  Law  Bep.  4  Ch.  252. 

4^2  1 
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lu  JJ.       nothing  to  shew  that  it  was  in  fact  a  mortgage.    No  doobt  the 

1873        clerks  of  the  company  were  careless,  but  substantiaUy  eTerything 

Wmmts-     ^^  ^^^^  which  need  be  done  to  make  Messrs.  Weffcersheim  share^ 

HUM'S  Cask.  » holders.    The  time  when  the  transfer  was  actually  registered  does 

not  signify :  Ex  parte  Contract  Corporation  (1) ;  Masters'  Case  (2). 

Sir  M.  BaffffoUay,  in  reply :— « 

No  doubty  as  between  us  and  Lewis,  the  transfer  was  complete; 
but  the  question  is,  whether  it  was  complete  as  between  us  and  the 
company.  We  say  that  no  proper  register  of  members  was  kept 
on  which  we  appear  as  shareholders.  Sect  53  of  the  Act  is  pre- 
cise on  the  subject.  The  name  of  Weikenheim  dk  Co.  does  not 
appear  in  the  register  of  members ;  and,  moreover,  until  Lewis  was 
registered  in  respect  of  these  shares,  no  dealings  with  them  by 
him  would  be  effectual.  As  to  our  not  having  previously  repudi- 
ated the  transaction,  there  was'  no  occasion  to  do  so,  as  we  did  not 
anticipate  any  liability. 

Sib  W.  M.  Jahes,  L  J. : — 

Now  that  the  facts  of  this  case  have  been  made  reasonably  dear, 
it  seems  to  me  that  there  are  two  very  short  points  only  whidi 
require  decision. 

The  Act  of  Parliament,  25  &  26  Ylct.  c.  89,  in  sect  38,  says 
that  the  present  and  past  members  are  to  contribute,  the  past 
members,  of  course,  with  certain  exceptions  in  their  favour.  For 
the  present  purpose  we  have  to  consider  whether  the  Appellants, 
who  are  the  individuals  constituting  a  firm  of  bankers  at  Vienna, 
were  past  members  of  the  company.  The  Act  of  Parliament  also 
says,  in  the  23rd  section,  that  the  subscribers  shall  be  members ; 
and  also  that  **  Every  other  person  who  has  agreed  to  beoome  a 
member  of  a  company  under  this  Act,  and  whose  name  is  entered 
on  the  register  of  members,  shall  be  deemed  to  be  a  member  of 
the  company." 

Now,  did  these  gentlemen  agree  to  become  members  of  the 

company  ?    In  my  opinion  it  is  clearly  made  out  that  they  di  1 

agree  to  become  members  of  the  company.    It  was  a  transaction 

connected  with  a  loan  of  money  from  the  firm  of  bankers  at 

(1)  Law  Rep.  3  Ch.  105.  (2)  Law  Re^  7  Ch.  292. 
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Vienna  to  David  Leopold  Lewis,  in  which  he  agreed  to  transfer,      L.  Jj. 
and  purported  to  transfer,  and  they  agreed  to  accept,  and  purported       1878 
to  accept,  1400  shares  in  the  company.    If  the  document  con-    wbqdbb- 
taining  this  agreement  was  signed  by  the  Appellants,  or  by  their  hbiiVmDa8b. 
authority,  then  there  is  evidence  that  they  did  become  shareholders 
in  the  company  to  the  extent  of  1400  shares. 

It  is  said  that  there  is  no  evidence  that  the  document  was  signed 
by  them  or  by  their  authority,  although  it  purports  to  be  signed 
in  the  name  of  the  firm.  It  is  suggested  that,  according  to  the  law 
of  merchants  and  the  law  of  partnership  in  this  country,  and  it 
must  be  presumed  to  be  the  same  in  Vienna,  one  partner  in  a 
banking  firm  can  have  no  authority  to  accept  shares  for  a  partner- 
riiip,  or  to  bind  the  partnership  to  accept  such  shares. 

If  it  were  necessary  to  decide  the  question,  I  must  say  that  it 
appears  to  me  that  one  partner  in  a  banking  firm  would  have  a 
light  to  accept  a  transfer  of  shares  by  way  of  security  for  a  loan  of 
money,  as  such  a  transaction  would  be  a  part  of  ordinary  banking 
business.  But,  independently  of  that  question,  I  am  in  this  par- 
ticular case  satisfied,  looking  at  it  as  a  matter  of  fact,  and  dealing 
afi  a  jury  would  deal  with  the  question,  that  what  the  lender  did 
he  did  with  the  authority  of  his  partner  because  his  partner  of 
course  knew  what  he  had  done  and  knew  everything  connected 
with  it.  The  Appellants,  comprising  as  it  is  admitted  they  do,  the 
Tery  man  who  signed  the  document  in  the  name  of  the  firm,  have 
never,  during  the  years  in  which  this  question  between  them  and 
the  company  has  been  more  or  less  discussed,  said,  either  upon  oath 
or  otherwise,  that  the  document  was  signed  by  one  partner  without 
the  authority  of  his  other  partner  or  partners.  Moreover,  they 
have  themselves  produced  an  afiSdavit  which  must  of  course  be 
taken  to  be  a  representation  which  they  make  to  the  Court 
for  the  purposes  of  this  suit,  and  in  that  affidavit  they  refer  to 
the  very  signature  as  a  signature  of  the  firm,  and  refer  to  the 
document  as  executed  by  the  firm.  It  appears  to  me  impossible 
lor  them,  with  any  chance  of  success,  now  to  say  at  this  bar  that 
the  company  has  not  strictly  discharged  the  onus  probandi  which 
was  cast  upon  them  of  proving  the  authority  of  one  partner  to 
put  the  name  of  the  firm,  which  would  of  course  include  the 
names  of  the  other  partners. 
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L.  JJ.  The  firm,  thereforei  it  seems  to  me,  most  be  consideTed  to  haye 

1878        authorized  that  signature,  and  to  be  bonnd  by  that  signature,  and 

Wctsbs-    ^I^  ^7  ^^®  subsequent  execution  of  the  re-transfer  by  the  same 

hmm'bCabk.  fij-m  and  executed  in  the  same  way,  of  the  shares  which  they  had 

agreed  to  accept     It  appears  to  me  that  the  first  proposition 

is  made  out,  and  that  the  Appellants  did  agree  to  become  members 

of  the  company  under  the  Act 

Then  are  their  names  entered  on  the  register  of  members  ?  It 
is  said  that  they  are  not  entered  on  the  "  Begister  of  Members," 
inasmuch  as  their  names  do  not  appear  in  the  book  so  called, 
that  being  in  fact  equally  true  of  every  person  in  this  compaoy 
except  the  original  members  to  whom  the  shares  were  originally 
allotted. 

But  on  the  part  of  the  company  it  is  said  that,  though  the 
names  are  not  inserted  in  the  book  which  bears  on  the  outside 
the  title  **  Begister  of  Members,"  yet  that  is  because  the  company 
has  inserted  [no  names  in  that  book  except  the  names  of  the 
original  shareholders.  They  say,  further,  that  in  that  yery  book 
there  is  a  plain,  unmistakeable  reference  to  another  book,  which 
other  book  the  company  says — and  I  agree  with  what  the  compaDy 
says  on  that  subject — is,  in  fact  and  in  truth,  a  second  volume  of 
the  register  of  members.  The  books  do,  in  truth  and  in  substance, 
and  it  appears  to  me  also  in  form,  give  the  whole  information 
which  was  intended  by  the  Act  of  Parliament  to  be  given  by  the 
register  of  members.  That  is  the  book,  and  in  fact  the  only  book, 
from  which  a  person  having  occasion  to  ascertain  anything  with 
regard  to  the  state  of  the  company  could  get  the  information 
which  he  desired  to  have. 

It  begins  with  an  index,  upon  which  the  name  of  every  person 
who  ever  has  been  a  member  of  this  company  appears.  Then, 
when  we  turn  to  the  name  of  any  member,  we  find  recorded  the 
exact  position  of  that  member  from  the  beginning  to  the  end — 
what  shares  he  originally  held, 'what  shares  he  had  acquired,  and 
what  shares  he  had  parted  with  by  transfer.  It  appears  to  me 
impossible  to  conceive  any  book  which  does  more  completely  give 
the  information  which  the  Act  of  Parliament  requires  to  be  given 
to  any  person  having  occasion  to  inspect  the  books  of  the  com- 
pany, and  I  am  satisfied  that  it  was  intended  to  be  the  register  of 
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members  subsequent  to  the  list  of  the  original  members,  and  that       I^.  JJ« 
it  was  honestly  kept.  1878 

Of  course  it  was  made  long  before  any  question  oould  have  wnms- 
arisen,  or  have  been  thought  of  as  likely  to  arise,  in  any  winding- 
up,  or  in  any  other  way.  It  was  honestly  kept  as  the  list  in 
which  the  members  were  registered  from  time  to  time,  and  not 
merely  these  gentlemen,  but  every  other  person  who  became  a 
member  by  transfer  of  shares ;  and  it  was  the  book  which,  if  any 
one  had  gone  to  the  office  and  had  asked  to  see  the  register  of 
members,  would  hare  been  produced  to  him  as  giving  him  the 
information  which  he  was  desirous  of  having. 

That  being  so,  it  appears  to  me  that  their  names  are  entered  in 
that  which,  in  my  opinion,  is  a  very  complete  and  very  satisfactory 
■und  efficient  register  of  members,  and  that  their  names  were  so 
entered  by  the  company  as  a  registration  of  the  title  of  the 
members  as  between  them  and  the  company.  The  company  after 
that  could  not  have  disputed  the  right  of  any  person  entered 
therein  on  the  ground  of  his  not  being  registered  as  a  member, 
jmd  I  am  of  opinion  that  the  member  could  not  dispute  the  fact 
that  he  was  entered  on  that  book  as  a  member  registered  and 
having  Hhe  rights  and  liabilities  of  a  member  in  the  company. 

It  is  said  that  there  is  some  mistake  in  the  roister — that  there 
is  some  little  confusion  between  the  dates  of  the  23rd  of  August 
and  the  30th  of  August.  That  mistake,  in  my  opinion,  does  not 
avoid  any  part  of  the  transaction.  That  possible  inaccuracy  does 
not,  in  my  opinion,  prevent  the  names  from  being  on  the  register. 
If  any  material  question  should  arise  as  to  whether  they  ought  to 
be  considered  as  having  become  members  on  the  23rd  or  on  the 
30th,  that  will  be  a  question  to  be  raised  whenever  it  becomes 
materiaL  That  would  result  in  a  rectification  of  the  register  or 
an  alteration  in  it,  which  those  gentlemen  would  have  to  obtain,  on 
an  application  of  their  own,  if  they  think  they  are  in  any  way 
prejudiced  by  there  being  any  inaccuracy  in  the  data  That, 
however,  does  not  affect  the  present  question,  which  is,  whether 
they  were  or  were  not  members  entered  on  the  register  of  members 
of  this  company. 

[flis  Lordship  then  expressed  his  opinion  that  the  entry  iit  the 
ledger  was  a  sufficient  description  of  the  individuals  who  then 
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L.  JJ.      constitated  the  firm,  and  that  the  objection  was  as  immaterial  as  if 

1873        any  individual  shareholder  in  this  company  were  entered  by  his 

WxiKaBs-    name  of  office  or  by  his  title  as  a  peer,  instead  of  being  entered  by 

Bins  Case,  j^jg  Christian  name  and  surname.    It  was  a  sufficient  descriptioQ 

for  the  purpose,  and  it  would  be  really  idle  to  hold  that  any  defect 

— if  it  was  a  defect — ^in  that  particular  entry  was  to  have  the  effect 

of  depriving  the  persons  who  were  so  entered  of  any  rights,  or  of 

relieving  them  of  any  liabilities  arising  from  the  contract  into^ 

which  they  had  entered.] 

I  am  of  opinion,  upon  every  ground,  that  the  objections  which 
have  been  made  to  the  order  of  the  Master  of  the  BoUs  have 
failed,  and  that  these  appeals  must  be  refused,  and  refused  with 
costs. 

Sib  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  The  only  question  of  substance  is, 
whether  these  gentlemen  did  ever  really  agree  to  become,  and  did 
become,  the  transferees  of  these  shares.  I  am  of  opinion  that  if 
bankers  lend  money  to  a  shareholder,  and  agree  with  him  to  take  a 
certain  number  of  shares  in  a  limited  company.as  security  fcnr  that 
loan,  and  those  shares  are  transferred  to  them,  they  become  share- 
holders in  the  company.  I  am  also  of  opinion  that  if  money  has 
been  lent  by  a  banking  firm  to  a  shareholder  in  a  company,  one 
partner  in  that  firm  has  authority  to  take  a  transfer  of  shares  in  the 
company  as  security  for  that  loan ;  and  by  the  laws  of  this  coontry 
if  a  transfer  is  under  those  circumstances  made  and  registered,  the 
members  of  that  firm  do,  to  all  intents  and  purposes,  become 
shareholders  in  the  company. 

These  are  in  substance  the  questions  raised  in  this  case.  It  ap- 
pears to  me  that  upon  the  evidence  there  is  no  doubt  that  these 
gentlemen  did  agree  to  become  shareholders  by  way  of  obtaining^ 
security  for  a  loan  which  they  had  made  to  David  Leopold  Lewis. 
The  other  questions  are,  to  a  certain  extent,  merely  technical  qnoB- 
tions,  as  to  which  I  agree  in  all  the  observations  made  by  the 
Lord  Justice. 

But  there  is  one  point  to  which  I  wish  further  to  allude.  Itdoee 
appear  to  me  that  on  the  23rd  of  August  there  was  this  difficulty, 
that  David  Leopold  Lewie  had  not  on  the  register  1400  shares 
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vhioh  he  could  transfer  to  Messrs.  Weikersheim,  and  therefore,       L.JJ. 
notwithstanding  they  held  a  transfer  executed  hj  David  Leopold       1873 
Lewis  professing  to  transfer  1400  shares  to  them,  and  the  directors     wkkbrs- 
paased  a  resolution  approving  that  transfer,  yet  even  if  the  com-  H^^'g  Cabb. 
pany  had  at  that  moment  (which  upon  the  evidence  I  do  not  think 
they  had)  inserted  these  bankers  on  the  register  as  shareholders,  I 
confess  I  have  some  doubt  whether  that  would  make  them  share- 
holders.   As  it  appears  to  me,  it  would  only  make  them  share- 
holders by  way  of  estoppel. 

Then  what  was  the  effect  of  these  proceedings?  I  think  it  was 
impossible  for  the  directors  to  make  a  valid  registration  of  the 
transfers  from  David  Leopold  Lewis  to  Messrs.  Weikersheim  until 
the  transfers  to  David  Leopold  Lewis  from  the  real  shareholders 
had  been  produced  for  the  purpose  of  being  registered.  Therefore, 
in  my  opinion,  there  was  no  valid  registration  of  the  transfer  until 
there  was  a  valid  registration  of  the  transfers  to  David  Leopold  Lewis, 
and  if  there  was  not  a  real  valid  registration  they  did  not  really 
become  shareholders — ^at  any  rate  not  until  the  30th  of  August. 
I  am  also  clearly  of  opinion  that,  as  far  as  they  are  concerned,  it  is 
totally  immaterial  whether  they  became  shareholders  on  the  23rd 
of  August,  the  30th  of  August,  the  5th  of  September,  or  any  other 
day  prior  to  the  time  when  they  made  the  re-transfer,  because  the 
extent  of  their  liability  depends  npon  the  time  when  they  made 
the  re-transfer,  and  not  on  the  time  when  they  took  the  transfer  of 
the  shares. 

How  the  mistake  originated  appears  to  me  plain  enough.  When 
transfers  have  been  sent  in  to  be  registered,  and  the  directors 
approve  of  them,  they  ought  to  be  registered  forthwith.  But 
apparently  it  was  the  ordinary  practice  of  the  company  to  date  the 
registration  back  to  the  time  when  the  directors  accepted  the 
transfer:  and  it  appears  to  me  not  to  be  an  improper  practice  for 
the  sake  of  convenience,  because  the  clerks  have  not  time  to  make 
the  actual  entry,  which  may  not  be  made  for  some  days  or  possibly 
for  some  weeks  afterwards.  Therefore,  when  this  particular  entry 
was  made,  inasmuch  as  the  clerks  found  a  resolution  of  the 
directors  approving  the  transfer  on  the  23rd  of  August,  they 
entered  it  as  of  the  23rd  of  Aagust,  whereas  if  they  had  looked 
properly  and  found  what  the  real  transaction  was,  they  would 


S40  CHANOEBT  APPEALS.  <  [L.B. 

L.  JJ.  have  seen  that  it  was  impossible  that  David  Leopold  LewU  could 
1873  have  transferred  those  shares  until  he  himself  had  become  pos- 
WsxKns-  sessed  of  the  shares,  and  therefore  the  registration  onght  to  hare 
HEm'B  Pact,  j^^^jj  postponed.  In  fact,  if  everjrthing  had  been  done  accurately, 
I  suppose  that  on  the  23rd  of  August  the  secretary  .ought  to  have 
written  to  Messrs.  Weikeraheim  to  say  that  the  directors  had  ap- 
proved of  the  transfer  to  them,  but  that  the  transfer  to  David 
Leopold  Lewis  had  not  yet  come  in,  therefore  the  registration  could 
not  take  place  nntil  it  did  come  in.  It  is  to  be  obserred  that 
when  we  look  at  the  transfers  themselyes,  the  transfers  to  David 
Leopold  Lewis  are  prior  in  point  of  date  to  the  transfer  by  David 
Leopold  Lewis  to  Messrs.  Weikersheim.  The  ordinary  presumption 
is  that  they  were  executed  at  their  dates,  and  I  see  no  reason  to 
believe  that,  as  far  as  these  shareholders  were  concerned,  they  did 
not  execute  their  respective  transfers  at  the  respective  dates 
which  they  bear,  and  which  are  all,  as  I  understand,  either  in  the 
month  of  July  or  the  month  of  August,  prior  to  the  18th,  which  is 
the  date  *of  the  transfer  from  David  Leopold  Lewis  to  Messrs. 
Weikersheim. 

It  may  be  that  David  Leopold  Lewis  himself  had  not  executed 
the  transfers  at  that  time.  That^  I  think,  is  very  likely ;  and  that 
the  real  cause  of  the  delay  was  that  he  had  not  paid  the  money; 
and  that  although  the  transfers  had  been  executed  by  the  respec- 
tive shareholders,  and  were  in  the  hands  of  their  brokers  to  be 
delivered  to  the  brokers  of  David  Leopold  Leuns,  he  had  not  got 
the  money,  and  they  would  not  hand  over  the  transfers  until  the 
money  was  actually  paid,  and  that  caused  the  delay. 

It  appears  to  me  that  the  only  real  result  of  all  these  pro- 
ceedings was,  that  until  those  shares  came  in  to  be  registered 
there  could  be  no  valid  transfer.  In  my  opinion  that  makes 
no  difference ;  but  if  it  did  make  a  difference,  we  might  even  now, 
if  it  were  necessary  (although  I  do  not  think  it  necessary),  rectiiv 
the  register. 

I  do  not  think  it  would  come  within  SichelTs  Case  (1).    It  would 

not  be  a  case  where  the  directors  had  refused  to  register,  and 

through  their  neglect  there  had  been  no  registration.    It  would  be 

a  case  where  they  intended  to  register,  but  by  some  mistake  the 

(1)  Law  Rep.  3  Cb.  119. 
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wrong  date  had  been  put  in  by  the  clerk  who  actually  made  the  L.  JJ. 

entry.    In  such  a  case  as  that,  if  it  were  material,  the  error  might  1873 

in  my  opinion,  be  rectified.  Wraots- 

On  all  the  other  points  I  entirely  agree  with  the  Lord  Justice.  °'™ '  ^^^ 
I  am  of  opinion  that  the  decision  of  the  Master  of  the  Bolls  must 
be  affirmed  with  costs. 

Solicitors :  Messrs.  Gregory^  Botvdiffes,  &  Batch ;  Mr.  E.  Gover. 


MIDLAND  RAILWAY  COMPANY  v.  GREAT  WESTERN        L.jj. 
RAILWAY  COMPANY.  1873 


[1871     M.     107.]  Ji)ra  24, 2C, 


RaUvoay  Company — Delegation  of  Statutory  Fowera-^Agreement  hy  one  Coni- 
jtany  to  work  the  Line  of  another — Ultra  Vires  Act — Railway  Clauses  Con- 
solidation Actf  1845,  M.  87,  92^Ilight  to  use  Junction, 

The  H.  RaUvoay  Company^  whose  line  ran  into  the  Defendant  company's 
line  at  B.,  had  a  Parliamentary  right  to  use  the  Defendants'  station  at  B. 

The  Plaintiff  company  had  running  powers  over  the  Defendants'  line, 
and  were  anxious  to  run  trains  through  the  B,  station  over  the  H.  line.  The 
H,  Company  applied  to  Parliament  for  power  to  lease  their  line  to  the 
Plaintiffs,  but  through  the  opposition  of  the  Defendants  the  proposed  bill 
was  thrown  out.  The  H.  Company  then  entered  into  an  agreement  with  the 
Pluntiffs,  terminable  on  six  months'  notice,  by  which  they  agreed  to  allow 
the  Plainti£b  to  use  the  J7.  line  and  all  its  stations,  sidings,  &c.,  and  to  afford 
them  eveiy  facility  for  so  doing;  the  Plaintiffs  to  keep  the  line  in  repair,  and 
appoint  and  pay  their  own  officers,  and  fix  the  rates  and  fares  of  through 
traffic,  paying  to  the  H.  Company  a  proportion  of  the  through  rates  and 
fares  by  way  of  commuted  toll.  It  was  also  provided  that  if  the  iJ.  Company 
should  desire  the  Plaintiffs  to  undertake  the  local  traffic  of  the  E.  line  the 
Plaintiffs  would  do  so,  paying  the  E,  Company  a  proportion  of  the  fares. 

The  Plaintiffs  under  this  agreement  claimed  the  right  to  run  their  trains 
over  the  Defendants'  junction  at  B,^  and  filed  their  bill  to  establish  the  right, 
which  the  Defendants  resisted,  on  the  ground  that  the  agreement  between 
the  Plaintiffs  and  the  E,  Company  was  ultra  vires  and  illegal : — 

Eeld  (reversing  the  decision  of  the  Master  of  the  Kolls),  that  the  agreement 
was  not  uUra  vires  or  illegal,  and  that  the  Plaintiffs  were  entitled  to  the 
relief  prayed. 

JL  HIS  was  an  appeal  from  a  decree  of  the  Master  of  the  Bolls 
dismissint?  the  Plaintiffs'  bill  with  costs. 
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L.  J  J.  The  object  of  the  salt  was  to  establish  the  right  of  the  Pldn- 

1873        tiffs,  the  Midland  RaUway  Company ,  to  use  a  station  of  the  Or§ai 

MmiAND     Western  Railway  Company  at  Hereford,  called  the  Barhn  Station. 

Railway  Co.      rpj^^  Hereford,  Hay,  and  Brecon  Baihoay  Company,  hereinafter 
Gbbat      called  the  Hereford  Company,  was  incorporated  by  an  Act  passed 

Railway  Co.  in  1859,  which  was  amended  by  another  Act  passed  in  1860.     By 
"^        the  latter  Act  they  were  empowered  to  make  a  junction  with  the 
Newport,  Abergavenny,  and  Hereford  RaUway  (which  was  after- 
wards incorporated  with  the  Great  Western  R%ilicay)  at  Barton. 

By  an  agreement  dated  the  20th  of  August^  1864,  and  made 
between  the  Oreat  Western  Railway  Company  and  the  Hereford 
Company,  it  was  agreed  that  the  Crreat  Western  Company  fihould 
construct  a  new  siding,  or  junction,  in  substitution  for  the  existing 
Barton  junction,  and  that  the  Hereford  Company  should  have  a 
right  to  use  the  substituted  junction  and  the  Barton  station,  pay- 
ing a  certain  rent  for  the  privilege.  It  was  provided  that  this 
agreement  should  be  determined  upon  giving  three  months'  notice 
by  either  company.  The  substituted  junction  was  constructed  and 
used  by  the  Hereford  Company^  but  the  agreement  was  terminated 
in  1867  by  notice  given  by  the  Hereford  Company.  The  Great 
Western  Company  insisted  that  the  Hereford  Company  had  no 
further  rights  in  the  Barton  junction,  and  a  bill  was  filed  by  the 
Hereford  Company  in  1870  in  which  a  decree  was  made  by  Vice- 
Chancellor  James  that,  notwithstanding  the  determination  of  the 
agreement  of  August,  1864,  the  Great  Western  Company  were 
bound  to  maintain  the  substituted  junction  and  to  permit  the  Here- 
ford Company  to  use  it  as  freely  as  they  would  have  been  entitled 
to  use  the  original  junction. 

By  an  agreement  dated  the  17th  of  March,  1863,  which  was 
confirmed  by  the  Great  Western  Railway  {West  Midland  Amalga- 
mation) Act,  1863,  the  Plaintiffs  obtained  running  powers  over  the 
Great  Western  Company's  line  from  Worcester  to  SotUh  Woks, 
passing  through  the  Barton  Station.  In  order  to  complete  their 
system  the  Plaintiffs  were  anxious  to  obtain  a  lease  of  the  Hereford 
Company's  line  so  as  to  run  trains  over  it  on  to  the  Oreat  Western 
line  at  the  Barton  Station.  For  this  purpose  they  applied  for  an 
Act  of  Parliament  in  1869,  but  the  bill  was  opposedf  by  the  Qreal 
Western  RaUway  Company^  and  was  thrown  out. 
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The  Plaiiitifis  accordingly  entered  into  an  agreement  with  the       L.  JJ. 
E&reford  Oompamfy  dated  the  14th  of  September,  1869.     The       1873 
agreement  recited  that  the  Midland  Company  haying  expressed     MioiuLKD 
their  desire  to  enter  into  a  contract  with  the  Hereford  Company  for  ^^^^^^  ^' 
the  passage  oyer  or  along  the  railway  of  the  Eereford  Company  of      G«at 
their  engines  and  carriages,  and  it  appearing  to  the  Eereford  Con^  Bailwat  Co. 
pany  that  an  arrangement  for  that  purpose  woold  be  of  mntoal        *~ 
adtantage  to  the  two  companies,  the  Hereford  Company  agreed 
with  the  Midland  Company  that  the  Midland  Company  might  use 
their  railway  for  the  purpose  aforesaid,  and  that  the  Hereford  Comr 
pamy  would  afford  them  every  reasonable  Su^ility  for  such  use  for  the 
period  and  upon  the  conditions  thereinafter  mentioned,    (danse  1.) 

That  the  Hereford  Company  should  keep  the  line  in  good  repair, 
and  provide  an  efficient  staff  at  the  stations  for  (he  traffic  of  the 
Midland  Company.    (Clause  2.) 

That  the  Midland  Company  should  be  entitled  to  use  all  stations, 
sidings,  roads,  offices,  signals,  and  other  works  and  conveniences  of 
the  Hereford  Company.    (Clause  3.) 

That  the  Midland  Company  should  fix  their  own  rates  and  fares 
lor  all  descriptions  of  traffic  over  the  Hereford  line  in  Midland 
trains,  and  should  pay  to  the  Hereford  Company,  by  way  of  com- 
muted toll  for  the  use  of  the  railway,  a  mileage  proportion  of  the 
through  rates  and  fares  charged  (after  deduction  of  the  usual 
dlearing-honse  terminals,  or  of  such  other  sum  for  terminals  as 
might  be  agreed),  less  such  a  percentage  of  the  mileage  proportion 
for  working  expenses  as  should  eventually  be  agreed  or  settled  by  . 
an  arbitrator,  such  percentage  not  to  be  less  than  25  per  cent  nor 
more  than  30  per  cent  of  the  said  mileage  proportioD.  (GUnse  5). 

That  the  Midland  Company  should  have  a  right  to  place  their 
own  clerks  and  agents  at  aU  the  stations  of  the  Hereford  Company^ 
aad  if  the  Midland  C^mipaiiy  should  perform  their  own  cartage  and 
invoicing  an  allowance  should  be  made  to  them  at  the  rate  therein 
mentioned.    (Ghiuse6.) 

That  if  the  Herrford  Company,  with  a  view  to  economy  and  for 
the  purpose  of  affording  ecmsistently  therewith  the  greatest  amount 
of  accommodation  to  the  public,  should  desire  the  Midland  Com- 
pany or  their  agents  to  haul  in  their  trains  local  traffic  of  the 
Hereford  Company,  the  Midland  Company  would  do  so  upon  the 
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L.  JJ.       Eereford  Company  paying  to  them  for  such  haulage  15  per  cent  of 

1878       the  passenger  fares  charged  and  20  per  cent,  of  the  rates  charged 

MiDLAKD     ^^^  goods  traflSc  after  the  deduction  of  15  percent  of  the  gross  rate 

Railway  Co.  ^^  ^^^  q^^  fQ^  terminals ;  and,  subject  to  such  deduction,  the  Mid- 

Gbkat      land  Company  would  account  and  pay  over  to  the  Hereford  Com- 

Rah^way  Co.  p<^ny  at  the  end  of  each  calendar  month  all  moneys  received  by 

them  for  and  in  respect  of  such  local  traffic.    (Clause  9.) 

That  all  claims  for  compensation  arising  upon  traffic  brought 
upon  the  Hue  by  trains  of  the  Midland  Company  should  be  paid  or 
satisfied  by  the  Midland  Company^  and  all  claims  arising  upon  any 
local  traffic  of  the  Hereford  Company  which  the  Midland  Company 
might  pick  up  and  set  down  for  them  under  the  provisions  of 
clause  9  should,  failing  agreement,  be  paid  in  such  proportions  as 
an  arbitrator  should  decide.    (Clause  10.) 

That  the  agreement  should  take  effect  from  the  Ist  of  October, 
1869,  and  be  terminable  by  a  six  months'  notice,  with  power  of 
appealing  to  an  arbitrator  in  case  the  Midland  Company  should 
not  fairly  carry  out  the  c^reement    (Clause  14.) 

The  Plaintiffs  gave  notice  of  this  agreement  to  the  Oreat 
Western  Company,  and  claimed  the  right  of  using  the  Barton 
junction  and  station  in  the  same  way  as  the  Hereford  Compawj 
might  use  it.  But  the  directors  of  the  Great  Western  Company 
refused  to  acknowledge  their  right,  alleging  that  the  agreement 
was  ultra  vires  and  invalids 

The  bill  prayed  that  the  substituted  junction  and  station  at 
Barton  might  be  declared  to  form  part  of  the  Hereford  Company's 
railway  and  undertaking,  and  that  the  Oreat  Western  Company 
might  be  restrained  from  obstructing  the  Plaintiffs'  trains  from 
passing  over  the  junction  into  their  main  line.  The  Harefard 
Company  were  made  parties  as  Defendants. 

The  Master  of  the  Bolls  was  of  opinion  that  the  agreement  vras 
idtrd  vires,  being  an  attempt  to  grant  a  lease  under  colour  of  a 
working  agreement,  and  dismissed  the  bill  with  costs  (1).  From 
this  decision  the  Plaintiffs  appealed. 

(1)  1878.  Feb.  11.  After  carefully  conaidering  this  agree- 

LoBD  BoiULLT,  M.B.,  after  stadng  ment  I  have  arrived  at  the  ooDoIusion 

shortly  the  terms  of  the  agreement  of  the  that  the  agreement  is  u^tra  vires  o( 

14lh  of  September,  1869,  continued :—  the  Hertford  Company,  and  that  miless 
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The  Solicitar-Generdi  (Sir  O.  Jessel),  Mr.  SouthffcUe,  Q.O.,  and 
Mr.  Jciekaon,  Q.C.,  for  the  Appellants : — 

The  agreement  of  September,  1869,  is  valid  under  the  RaUways     Midland 

Bailwat  Co. 

r. 

Qriat 
Weotebv 


sanctioned  by  Parliament  the  agree- 
ment is  wholly  illegal,  both  at  law 
and  in  equity. 

I  come  to  that  conclusion  upon  these 
grounds :  It  is  quite  settled  that  a  rail- 
way company,  authorized  by  Act  of 
Parliament  to  exercise  certain  powers, 
cannot  delegate  the  powers  entrusted  to 
them  to  another  person  or  company. 
One  company  cannot  say  to  another : 
"The  powers  given  to  us  by  Parlia- 
ment shall  be  exercised  by  you,  and 
you  shall  pay  us  for  the  use  of  it  ac- 
cording to  a  scale  to  be  settled  between 
us." 

This  is  very  clearly  laid  down  in 
several  cases  which  appear  to  be  dis- 
tinct upon  this  subject.  The  first  is 
the  case  of  Winck  v.  Birkenhead, 
Lancashire^  and  Cheshire  Junction 
Bailway  Company  (5  De  G.  &  Sm.  562), 
where  Lord  Justice  Tamer,  then  Yice- 
Chancellor,  lays  the  rule  down  dis- 
tinctly. [His  Lordship  read  the  mar- 
ginal note,  and  continued : — ^]  I  do  not 
think  it  makes  a  material  difference 
that  in  that  case  the  bill  was  filed  by  a 
shareholder  and  in  the  present  case  by 
a  company.  The  question  is,  whether 
the  agreement  is  a  legal  agreement  or 
not,  and  if  it  is  not,  then  I  think  any- 
body who  is  interested  in  it  can  come  to 
the  Court  to  restrain  the  execution  of  it. 
The  other  case  is  a  case  of  Betnan  v. 
Buford  (1  Sim.  (N.S.)  650),  where  a 
railway  company  constituted  under  an 
Act  of  Parliament  agreed  with  two 
other  railway  companies  that  the  whole 
concern,  without  incumbrance,  when 
oompleted  should  be  worked  by  those 
two  companies^  who  should  have  per- 
fect oontiol  and  exercise  all  the  rights 
of  the  first-mentioned  company,  and 


who  should  find  the  stock  and  work 
the  concern  for  twenty-one  years ;  and  Railway  Co. 
the  Court  held  that  the  agreement  was 
illegal,  as  being  in  violation  of  the  Act 
under  which  the  first-mentioned  com- 
pany was  constituted,  and  that  it  could 
not  be  carried  into  effect.  There  are 
several  other  cases,  which  I  will  abstain 
from  referring  to  or  citing,  upon  the  sub- 
ject. At  the  same  time  this  rule  is  cer- 
tainly subject  to  various  qualifications : 
for  instance,  a  railway  company  having 
to  convey  passengers  and  goods  from 
one  point  to  another,  in  doing  which  it 
would  be  essential  to  pass  over  an  in- 
termediate line,  may  do  so  by  arrange- 
ment with  the  company  possessed  of 
that  intermediate  line,  which  may  de- 
legate its  powers  for  that  purpose,  and 
may  also,  considering  the  necessity  of 
stopping  at  various  stations  on  the 
intermediate  line,  take  up  and  set  down 
passengers  at  those  stations  for  the  pur- 
pose of  through  traffic,  all  being  settled 
by  amngement  between  the  two  com- 
panies. But  if  the  company  working 
the  through  train  should  work  the  local 
traffic  also  with  the  intermediate  trains, 
then  it  becomes  an  offender  against  the 
law  regulating  this  subject.  Of  course 
it  is  not  always  easy  to  distinguish  be- 
tween the  two  cases,  and  almost  impos- 
sible, in  the  abstract,  to  lay  down  the 
exact  line  where  the  cession  of  power 
by  the  company  possessing  the  inter- 
mediate line  delegates  the  exercise  of 
its  Parliamentaiy  powers,  and  where  it 
only  allows  another  company  to  pass 
over  the  line  of  which  it  retains  itself 
the  complete  oontroL 

Now  I  am  of  opinion  that  in  the  case 
of  this  agreement  the  Bere/ord  Com- 
pany have  given  up  the  entire  control 
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Clauses  Consolidcdion  Act,  1845,  s.  87.  It  contains  no  evasion  of 
the  Act :  the  Hereford  Company  did  not  give  np  all  control  over 
the  line.    It  was  not  an  ezclosive  agreement ;  it  did  not  prevent 


of  their  railway  to  the  Plaintiffs ;  the 
Plaintiffs  are  to  have  the  stations,  to 
fix  the  fares,  to  have  their  own  clerks, 
their  own  officers;  nay  more,  under 
the  provisions  of  this  agreement  it  is 
clear  that  the  Eerrford  Compoaiy^ 
though  it  may  reserve  the  power,  will 
not  in  truth  reserve  to  themselves  the 
real  working  of  the  line,  or  any  part  of 
it,  or  anything  upon  it.  They  will 
have  no  carriages,  receive  no  fares, 
retain  no  stations,  hire  no  servants; 
but,  struck  apparently  with  the  objec- 
tion that  this  would  obviously  leave  the 
Hereford  Company  without  the  power 
of  working  the  local  traffic,  there  is  a 
clause  which,  leaving,  in  appearance, 
the  working  of  the  local  traffic  to  them- 
selves, enables  them  in  fact  to  give  the 
local  traffic  also  into  the  charge  of  the 
Plaintiffs.  'Jlie  9th  clause  appears  to 
me  to  amount  to  nothing  less  than  a 
lease  of  the  line.  [Uis  Lordship  read 
the  clause.]  This  appears  to  me  to  be 
a  species  of  Parliamentary  legislation. 
Unless  it  is  intended  to  conceal  and 
evade  the  real  object  between  the 
parties,  I  venture  to  say  that  if  this 
agreement  were  carried  into  effect  as  it 
stands  the  Hertford  Company  would 
never^  unless  after  complete  revocation 
of  the  clauses  of  this  agreement,  run  a 
train  along  the  line  or  work  its  local 
traffic.  It  is  obvious  that  if  this  agree- 
ment stands  good  any  railway  company 
may,  by  exteodiDg  the  same  principle, 
give  up  the  sole  and  entire  manage- 
ment of  the  whole  line  constructed 
under  the  Parliamentary  powers  con- 
ferred on  them,  and  deliver  all  build- 
ings, all  carriages,  and  all  liabilities  to 
another  company,  and  receive  a  regular 
percentage,  or  toll,  or  rent,  whatever  it 


may  be  called,  for  tbe  use  of  the  line, 
which  they  may  divide  among  the 
shareholders,  provided  they  only  put  in 
one  or  two  conditions  or  provisions  at 
the  same  time,  pointing  out  under 
what  circumstances  the  stranger  com- 
pany is  to  act  and  use  the  delegated 
power.  For  instance,  readii^  the  first 
words  of  this  clause,  it  provides  that 
the  Hereford  Company  are  to  be  en- 
titled to  receive  all  the  moneys  after 
making  certain  deductions,  and  if  the 
Hereford  Company  should  think  it  to 
be  for  the  public  benefit,  they  can  give 
the  whole  of  the  power  to  the  Midiand 
Company  to  do  the  hauling  exactly  at 
they  should  think  fit,  without  them- 
selves keeping  a  single  carriage. 

I  am,  therefore,  of  opinion  that  this 
is  a  colourable  evasion  and  mode  of 
abandoning  this  line,  or  delegating  the 
use  and  working  of  it  to  the  Midland 
Company f  and  that  this  agreeeient  is 
invalid. 

The  Plaintiffs,  however,  contend  that 
if  this  agi'eement  of  September,  1869, 
is  invalid  they  can  rely  upon  the  agree- 
ment of  the  17th  of  March,  1863,  which 
was  not  (Higinally  insisted  on  by  the  bill, 
and  which  is  only  put  in  as  an  after- 
thought. The  object  of  the  agreement 
is  thus  stated  in  the  recital :  "  Whems 
it  would  be  to  the  advantage  of  the 
companies  themselves,  and  also  to  the 
public,  that  the  lines  of  the  company 
should  be  more  fully  used  for  the  ac- 
commodation of  each  other  by  mutual 
facilities,  through  booking,  the  eScieni 
working  of  trains  at  convenient  times, 
and,  as  far  as  pcactioable,  in  due  con- 
nection, so  as  to  satisfy  the  reaiieimble 
requirements  of  the  public  and  devebp 
the  traffic  to  be  interchanged,  and  that 
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the  BBrefard  CbmjxMy  from  making  any  other  working  agreement       L.  JJ. 
with  another  company :  London^  Brighton,  and  South  Coast  BaUway       1873 
ComipoMg  y.  London  and  South-Western  Railway  Company  (1);     MimtlsD 
Hare  y.  London  and  North-  Western  BaQway  Company  (2) ;  Shrews-  ^^^^  Co* 
hury  and  Birmingham  Batltray  Company  t.  London  and  North-      Great 
Western  BaUway  Company  (3) ;  Chreai  Northern  BaHway  Company  Railway  Co. 
T.  Eastern  Counties  Railway  Company  (4). 

Even  if  the  agreement  is  ultra  vires  and  invalid,  the  Defendants 
cannot  avail  themselves  of  that  defence.  The  right  of  the  Here^ 
ford  C^nspany  to  ran  throogh  the  station  is  established,  and  they 
have  a  right,  and  indeed  might  be  compelled,  to  permit  other 
companies  to  nse  their  right  on  payment  of  tdk.  If  we  have  a 
right  to  get  on  the  line,  it  makes  no  difference  whetho-  we  have  a 
mere  easement  or  a  right  under  an  agreement:  nor  with  what 
object  we  came  there.    Independently  of  the  agreement  with  the 


racb  amngementa  dioald  be  made  at 
the  jimctiaDi,  stations,  and  in  transit, 
as  ahail  caxrj  out  the  above  objects.* 
That  is  a  key  to  the  meaning  of  the 
^reraaentL  It  was  an  agreement  al- 
tered into  between  the  Midland  Rail- 
way and  the  Cheat  Wtstcm  Railway 
and  Wai  Midland  SaQway  Companies^ 
whidi,  for  the  pnrpoaea  of  the  agree- 
ment were  to  be  ooasideied  as  one 
company,  and  with  which  agreement 
the  Htre/ord  Company  have  nothing  to 
do^  and  it  provided  that  the  Midland 
Ccmptmy  should  thenceforth  be  en- 
titled to  nse,  with  engines,  carriages, 
and  otherwise,  the  Eer^nfrd  and  iTeu^ 
pari  sections  of  the  Wttt  Midland  Bait- 
way  (whidi  are  no  part  of  the  Bert/crd 
line),  and  all  snch  other  parts  of  the 
WeM  Midland  BaUway  as  lie  between 
Wareetier  and  any  place  in  South 
Wale9f  and  also  certain  other  parts 
therein  spea&ed^  and  any  station  on  aU 
snch  last-mentioned  railways  or  por- 
tions of  railways^  and  all  the  works, 
watering-places,  and  other  oonrenlencea 
thereof.  Well,  the  object  of  that  is 
quite  dear,  and  it  is  also  clear  that  if 
YouVIIL  4 


this  proviaon  applies  to  the  ^reement 
made  with  the  Eereford  and  Bay  BaU- 
way it  would  apply  to  any  railway 
with  which  the  Midland  BaUwayim^t 
think  fit  to  make  an  agreement  here- 
after. Tbat  is  to  say,  two  railway 
companies  might  agree  together  to  gire 
to  one  of  them  power  over  a  rail- 
way'  belonging  to  another  company, 
which  was  never  contemplated  by  that 
company.  I  think  that  is  contrary  to 
all  the  rales  of  construction  acted  on 
by  this  Court.  I  am,  theref(H«,  of 
opinion  that  the  Plaintiffs  are  not  en- 
titled to  do  what  they  claim  to  do  under 
any  or  either  of  these  i^reementa^  and 
that  the  consequence  is  the  bill  must 
be  dismissed  with  costs.  The  FlaintifGi 
are  attempting  to  do  without  an  Act  of 
Parliament  that  which  can  only  be  done 
by  an  Act  They  must  apply  to  Par- 
liament, and  Parliament,  no  doubt,  will 
giant  them  the  powers,  provided  it  is 
proper  that  they  should  have  them. 

(1)  4  De  G.  &  J.  362. 

(2)  2  J.  &  H.  80. 

(3)  6  H.  L.  C.  113w 

(4)  9  Hare,  306. 
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L.  JJ.      Eerefwd  (hmpant/y  we  have  an  agreement  with  the  Defendants 

1878       for  running  over  their  line  to  Worcester  and  Sovih  Wales^  and  we 

MmLAKD    l^^e  &  i^g^^  ^  ^^'^  ^^^  £ar^  station  for  that  purpose. 
Bailwat  Co. 

Gbbat  Sir  /.  KarslaJce,  Q.C.9  Mr.  Fry,  Q.C.,  and  Mr.  Speed,  for  the 

jj^^^.  Defendants,  the  G^r^a^  Western  Bailway  Company: — 

The  agreement  of  the  14th  of  September,  1869,  was  uUra  vires: 
and  being  absolutely  illegal,  it  cannot  be  set  up  for  any  purpose. 
It  is  an  attempt  to  delegate  their  statutory  powers  to  another 
company  by  a  private  agreement,  which  cannot  be  done  without 
the  sanction  of  the  Legislature:  London,  Briphton,  and  Souih 
Coast  BaUway  Company  v.  London  and  Souih-Westem  BaUicay 
Company  (1) ;  Beman  v.  Bufford  (2)  ;  Simpson  v.  Deniaon  (3) ; 
Charlton  V.  Newcastle  and  Carlisle  Bailway  Company  (4). 

The  87th  section  of  the  BaUways  Clauses  Consclidalion  Ad  does 
not  authorize  such  an  agreement  to  be  made,  it  only  gives  to  a 
company  a  limited  power  to  arrange  with  another  company  to  ran 
over  its  line  when  necessary  for  its  own  purposes:  Winch  t. 
Birkenhead,  &c.,  BaUway  Company  (5).  The  money  payable  to 
the  Hereford  Company  under  the  agreement  is  not  in  the  nature 
of  tolls ;  it  was  in  fact  a  lease  of  the  line,  and  the  Plaintiffs  were 
to  work  the  line  and  take  the  tolls. 

The  Plaintiffs  have  endeavoured  to  evade  the  law  by  the  special 
form  of  the  agreement^  but  the  Court  will  look  at  the  substance  of 
the  transaction,  which  was  to  hand  over  the  line  to  the  Plaintiff 
and  give  them  the  entire  control  over  it.  With  respect  to  the 
agreement  of  August,  1864,  the  rights  thereby  given  were  for  tiio 
benefit  of  the  Hereford  Company  only,  and  could  not  enure  for  the 
benefit  of  the  Midland  Company :  AUan  v.  Oomme  (6)  ;  Hemming 
V.  Bwnet  (7);  Lawton  v.  Ward  (8);  Colchester  v.  Boberls  (9); 
Band  v.  Kvngscote  (10). 

Mr.  B.  B.  Bogers,  for  the  Hereford  Company. 

(1)  4  De  G.  &  J.  362.  (6)  11  A.  &  E.  769. 

(2)  1  Sim.  (N.  S.)  660.  (7)  8  Ex.  187. 

(3)  10  Hare,  51.  (8)  1  Raym.  75. 

(4)  5  Jur.  (N.  S.)  1096.  (9)  4  M.  &  W.  769. 

(5)  5  De  G.  &  Sm.  662.  [  (10)  6  Ibid.  174. 
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Sib  W.  M.  Jahes,  L. J. : —  JU  JJ. 

Although  -the  result  at  which  I  have  arrived  in  this  case  is       J^ 


different  from  that  at  which  the  Master  of  the  Bolls  arrived,  I     Midlaxtd 
agree  entirely  with  him  in  his  conclusion  that  the  only  question  is         «. 
whether  the  agreement  is  ultra  vires  ;  and  whether,  it  being  wZ^rA     -^i^^^ 
virest  the  Plaintiffs  are  precluded  from  having  the  relief  they  ask.  BaiI|Wat  Co. 

A  great  many  other  questions  have  been  argued  at  considerable 
length,  perhaps  at  not  greater  length  than  the  importance  of  the 
case  required ;  but  in  my  opinion  they  may  be  very  shortly  dis- 
posed of.  Eirst  of  all  it  was  said  that  this  communication  which 
has  been  made  is  something  which  is  neither  in  fact  part  of  the 
Sereford  line  nor  of  the  Chreat  Western  line ;  that  the  effect  of 
the  communication  was  to  bring  the  carriages  going  along  the 
Bereford  line  to  something  which  was  a  siding  upon  the  Oreai 
Western  line,  but  which  was  no  part  of  the  Great  Western  line,  and 
that  that  bit  could  not  be  used  without  some  special  agreement,  or 
some  new  agreement  granting  some  new  right  over  the  Ctreat 
Western  line.  I  am  of  opinion  that  the  communication  so  made 
was  in  truth,  under  the  circumstances  of  this  case,  part  of  the 
Hereford  line,  and  that  the  plain  effect  in  law  of  the  right  to  make 
that  junction  was  to  make  the  two  lines,  the  Qreat  Western  and 
the  Eerefardy  one  continuous  line  of  railway,  so  that  the  public 
should  have  the  power  of  using  it  as  one  communication ;  and  that 
kind  of  oontinuous  communication  which,  by  the  2nd  section  of 
the  17  &  18  Vict.  c.  31,  every  railway  company  is  bound  not  to 
obstruct  in  any  way. 

I  am  of  opinion  that  this  being  a  communication  which  was  part 
of  the  undertaking  of  the  Hereford  Company,  the  Midland  Com- 
pany^  if  they  had  lawful  power  to  use  that  line  of  railway  for  the 
purposes  of  their  traffic,  had  that  lawful  power  for  the  purpose  of 
getting  on  to  the  main  line  of  the  Oreai  Western  BaUway  for  the 
purpose  of  lawfully  using  the  Chreat  Western  line,  if  under  the 
general  law,  or  under  any  special  agreement  with  that  company, 
the  Midland  Company  had  the  right  to  use  that  line.  I  am  of 
opinion,  and  I  entertain  no  doubt  whatever,  that  under  the  working 
arrangement  to  which  they  obtained  the  sanction  of  Parliament  in 
the  year  1863,  the  Midland  Company  did  get  a  lawful  right  to 
come  to  and  from  the  Great  Western  line  by  any  means  which  they 

4^2  1 
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L.  JJ.       could  acquire,  just  as  if  they  had  been  landowners  or  had  bought  a 

1873        piece  of  land  and  made  a  branch  for  themselves.    If  they  acquired 

MroLAND     the  power  to  come  to  or  from  the  railway  by  any  branch  or 

Bailwat  Co.  ^^^y  communication  or  any  other  means,  then  they  had  a  right 
Great      under  the  running  powers  which  they  so  obtained  from  the  Great 

Bailway  Co.  Western  Company  to  use  any  portion  of  the  Cheat  Western  to  and 
from  the  point  at  which  they  entered,  or  at  which  they  were  minded 
to  depart,  and  that  they  had  running  powers  up  to  that  branchy 
and  thence  oyer  that  communication  to  the  Hereford  h'ne.  It 
appears  to  me  that  it  is  idle  to  say  that  the  two  lines  are  to  be 
separated  by  some  pieces  of  rail  or  some  other  piece  of  property  of 
the  Oreat  Western  Company  which  was  to  preyent  the  Midland 
Company  from  using  the  Oreai  Western  line  from  that  point  for^ 
ward.  Therefore,  if  there  were  nothing  in  this  agreement  with  the 
Herefo^'d  Company  that  would  deprive  the  Midland  Company  or 
any  other  company  or  person  using  the  Hereford  Une  of  thrir 
rights — ^nothing  making  it  ill^al  to  do  so — I  am  of  opinion  that 
tlie  Hereford,  and  every  company,  and  every  person  using  that 
line,  would  have  the  right  to  use  the  communication  for  the  purpose 
of  getting  on  to  the  Great  Western  line ;  and  then  when  they  got 
upon  it  the  rights  would  be  determined  by  the  general  law,  or  by 
the  special  agreement  which  existed  between  them  for  the  purpose 
of  using  the  line  of  the  Oreat  Western. 

The  point  determined  adversely  to  the  Plaintiffs  by  the  Master 
of  the  Bolls  was  upon  the  effect  of  the  agreement  between  the 
Midland  and  the  Hereford  Companies.  The  Master  of  the  BoQs 
was  of  opinion  that  that  agreement  was  uUrd  vires.  Now,  if  it 
were  necessary  to  determine  the  point,  I  should  require  very 
.much  further  consideration  before  I  should  be  prepared  to  affirm,, 
as  a  general  principle  of  law,  that  it  would  be  competent  for 
tlie  Crreat  Western  Company  to  justify  an  obstruction  of  that  com- 
munication upon  the  ground  that  there  was  something  uUra  vires 
iu  the  contract  between  the  Midland  and  the  Hereford  Cam-^ 
panies.  No  doubt  there  are  authorities  which  it  would  be  neces- 
sary very  carefully  to  consider  before  we  affirmed  it  was  not 
competent  to  allege  that  illegality;  but  sitting  now  as  we  are 
sitting,  both  as  a  Court  of  Equity  and  a  Court  of  Law,  bound  to 
determine  any  legal  question  that  arises  in  exactly  the  same  way 
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as  a  Court  of  Law  would  decide  it,  I  should  say  for  myself  that  I      U  JJ. 
should  desire  very  much  further  consideratiou  before  I  arrived  at       1S78 
the  oonclnsion  that  to  an  action  for  obstructing  the  trains  of  the     h^lInd 
Midland  Company  using  the  line  of  the  Hereford  Company,  it  K^^watCo. 
would  be  competent  for  the  Chreai  Western  Company  to  say,  '^  You      Great 
are  using  the  Hereford  line,  it  is  true,  by  the  permission  of  the  Bailwat  Co. 
x^ompany,  the  owners  of  that  line,  but  you  have  some  agreement 
with  that  company  under  which  you  are  using  it,  which  agreement 
is  against  the  policy  of  the  law."    It  appears  to  me  it  is  not  neces- 
sary to  determine  that  point,  or  to  say  to  what  extent  the  cases 
that  haye  been  cited  in  this  Court  would  apply  to  a  case  of  this 
kind;    because,  having  heard  the  arguments  that  have    been 
addressed  to  us  on  the^  part  of  the  Defendants  the  Chrfoi  Western 
Bailtvay  Company,  and  having  read  and  considered  the  judgment 
of  the  Master  of  the  Bolls,  I  am  bound  to  say  I  have  arrived  at 
the  conclusion,  without  any  doubt  whatever  in  my  own  mind,  that 
there  is  nothing  whatever  in  this  agreement  that  is  illegal,  or  that 
is  in  any  way  beyond  the  powers  of  eitiier  company,  or  that  is  in 
any  sense  against  that  very  elastic  phrase,  public  policy.    The 
Midland  Baiiway  Company  and  the  Hereford  Railway  Company 
enter  into  arrangements  which,  upon  the  face  of  them,  seem  to  me 
to  be  perfectly  consistent  with  every  obligation  of  either  company. 
The  Hereford  Company  say  they  will  give  every  facility  for  the 
through  traffic  of  the  Midland,  which  is  precisely  what  it  has  been 
.  the  policy  of  the  Legislature  in  all  these  numerous  Acts,  not  only  to  , 

encourage,  but  to  prescribe,  namely,  that  every  company  shall  give 
-every  facility  to  every  other  company  for  using  their  respective 
lines,  with  a  view  to  the  convenience  of  the  public.  It  is  said  they 
are  going  to  delegate  their  authority,  or  some  of  their  powers,  to 
the  Midland  Company,  that  it  is  in  effect  a  lease  or  a  transfer  or  a 
delegaticNa  of  the  powers  of  the  Hereford  Company  to  the  Mid- 
land Company.  I  see  nothing  whatever  in  this  agreement  which 
amounts  to  any  such  delegation.  I  agree  that,  practically,  the 
Hereford  Company  will  for  the  present,  and  it  may  be  for  a  long 
time,  having  provided  for  the  convenience  of  the  public  and 
their  own  profit  in  the  way  they  have  done,  find  it  not  worth 
t^eir  while  to  set  up  carriages  of  their  own  and  become  carriers 
upon  their  own  line.    They  are  not  obliged  to  become  carriers. 


852  CHANCERY  APPEALS.  [L.  R. 

L.  J^.      ftnd  if  ever  it  shall  appear  to  the  directors  of  the  Eereford  Com* 

ig7S       pany^  or  their  shareholders,  that  it  will  be  for  their  conTeiii- 

yi^^ii     ence  to  be  carriers  themselyes,  there  is  nothing  in  thisagree* 

BailwatCo.  jjjgQt  which  either  expressly  or  impliedly  throws  the  slightest 
Gbkat      diflSculty  or  obstruction  in  the  way  of  their  becoming  such  car- 

Bailwat  Co.  riers.     And  supposing  any  other  company  were  minded  to  use 
"~       this  line  of  the  Hereford  Company,  there  is  nothing  in  this- 
agreement  that  prevents  the  Hereford  Company  from  making 
an  exactly  similar  agreement  with  other  companies,  as,  for  in- 
stance, with  the  Brecon  and  Merthyr,  and  the  Mid-WalM  Cmn^ 
paniea,  which  lines,  we  are  told,  open  into  their  line,  as  they  have 
done  with  the  Midland;  and  if  the  Hereford  Company  should  be 
nnwilliug  tp  enter  into  such  agreement  it  is  open  to  any  one 
of  those  companies  to  compel,  under  the  general  law,  the  Here- 
ford Company  to  give  all  the  facilities  which  the  law  compels  <me 
company  to  give  to  another ;  and  if  a  private  proprietor  of  mines,, 
or  the  owner  of  works,  or  any  landowner  adjoining  the  line, 
should  be  minded  to  make  a  branch  into  the  line  from  his 
land,  there  is  nothing  to  prevent  his  enforcing  that   right,  and 
there  is  nothing  in  this  agreement  which  appears  to  me  either 
expressly  or  impliedly  to  give  the  Midland  Company  a  voice  in 
the  performance  of  any  one  of  the  duties  which  will  be  cast  upon 
the  Hereford  Company  under  those  circumstances.    The  Hareford 
Company  are  bound  to  work  and  maintain  the  line,  and  to  provide 
everything  requisite  for  the  convenience  of  the  public,  and  they 
would  be  liable  to  a  mandamus  if  they  omitted  to  perform  any 
duty  cast  upon  them,  and  I  can   see  nothing  whatever  in  this 
agreement  which  transfers  to  the  Midland  Company  one  single 
duty  of  any  h'nd  whatever  which  the  law  has  cast  upon  the 
Hereford  Company.     It  is  said  that  this  agreement  enables  the 
Midland  Company  to  fix  their  fares — that  is  to  say,  the  remune- 
ration of  the  Hereford  Company  is  to  be  dependent  upon  what 
the  Midland  themselves  will  get  for  the  use  of  the  line.    I  cannot 
find  anything  in  the  Act  of  Parliament  which  is  to  prevent  a 
company  from  fixing  its  remuneration  in  that  way;   I  can  see 
nothing  that  amounts  to  a  delegation  of  authority.    Of  course,  if 
the  Midland  Company  get  any  advantage  by  this,  the  Hereford 
Company  will  be  bound  to  give  exactly  the  same  advantage  to  any 
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other  persons.    It  seems  to  me  the  only  mode  in  which  it  can  be       L.  Jj« 
done  conyeniently  for  both  companies  is  that  there  should  be  a       1878 
division,  one  of  the  companies  having  the  carriage  of  the  through     MmmrD 
traflSc ;  that  one  of  them  should  fix  the  whole  price  from  terminus  ^^^^^^  ^• 
to  terminus,  and  then  that  the  company  oyer  whose  line  the  train     <r^^^^ 
is  going  should  receive  a  certain  proportion  of  the  whole  in  BailwatGo. 
accordance  with  the  mileage.  ^^ 

It  ia  said  that  it  is  not  a  toll.  I  do  not  know  why  it  is  not  a 
toll.  I  do  not  know  why  a  sum  fixed  with  reference  to  the  gross 
receipts  is  not  as  much  a  toll  as  if  it  were  fixed  in  any  other  way. 
Take  the  case  of  market  tolls.  In  one  of  the  oldest  cases  the  toll 
was  a  penny  if  the  article  sold  for  so  much,  and  three-halfpence 
if  it  sold  for  so  much  more.  That  is  to  say,  the  sum  which  is  to 
be  leoeived  should  vary  in  proportion  to  the  sum  which  the  seller 
was  getting.  There  have  been  tolls  taken  also  in  proportion  to 
quantity,  such  as  a  quart  of  com  out  of  a  bushel  sold,  and  so  on. 
Anything  which  one  man  pays  to  another  for  the  conveyance  of  a 
thing  over  a  line  where  the  rate  is  according  to  the  quantity 
carried — whether  that  rate  is  with  reference  to  what  the  man  gets 
for  the  article  or  not — ^is  a  toll.  It  is  a  charge  which  one  man 
takes  from  the  other  in  proportion  to  the  quantity  of  traffic 
carried. 

Another  clause  upon  which  much  stress  was  laid  was  the  9th 
clause,  in  which  it  is  said  that  the  Eereford  Bailway  Company 
contemplate  not  having  the  local  traffic  Possibly  there  might 
have  been  an  objection  to  the  clause  if  they  had  bound  themselves 
not  to  put  on  any  trains,  but  there  is  nothing  here  whatever  to 
preclude  them  from  putting  on  their  own  trains  for  the  purpose  of 
carrying  their  own  traffic. 

Them,  again,  it  is  said  there  is  something  in  the  clause  with 
zeferenoe  to  the  claims  for  compensation,  which  is  in  some  way 
against  the  policy  of  the  law.  I  am  unable  to  see  anything  what- 
ever objectionable  in  that.  It  provides  that  the  claims  for  com- 
pensation shall  be  satisfied  by  the  company  deriving  the  profit 
from  the  traffic,  that  is,  the  Midland  Company y  with  regard  to  the 
through  traffic;  and  the  claimsTor  compensation  arising  from  the 
local  traffic,  which  belongs  to  the  Hereford^  are  to  be  settled  by 
arbitration  between  them,  haying  regard  to  the  respective  profits 
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U  JJ.      they  were  getting  from  it.    I  cannot  conceive  bow  it  can  be  in 

1873       any  way  against  any  principle  or  policy  of  the  law  that  there 

]^{^^^    should  be  that  mode  of  arrangement  for  the  payment  of  peraons 

EAttWAT  Oa  ^i^Q  jjave  claims  for  compensation  as  between  two  companies  who 
Gbbat      are  jointly  interested,  and  who  are  in  some  way  or  other  mixed 

Rau^wat  ck>b  up  in  the  cause  of  the  injury. 

*"""  Then  it  is  said  we  ought  not  to  be  blinded  by  the  language  of 

the  agreement;  that  the  agreement  is  drawn  cunningly  and 
craftily  for  the  purpose  of  appearing  to  be  legal,  whereas  there 
was  a  private  understanding  and  knowledge  on  the  part  of  both 
parties  that  practically  it  would  give  to  the  one  company  a  mono- 
poly of  the  other  just  as  fully  and  as  completely  as  if  it  had  been 
a  lease.  I  am  unable  to  follow  that  line  of  argument.  Were  we 
considering  an  agreement  between  two  companies  who  can  only 
bind  themselves,  and  only  express  their  will  by  instruments  under 
their  common  seal — ^I  cannot  conceive  how  their  mind  is  to  be 
ascertained  by  anything  which  has  been  said  by  the  dlrectocs  of 
the  one  company  or  of  the  other,  or  by  anything  that  has  passed 
between  the  agents  or  solicitors,  or  by  any  guess  that  we  can  make 
as  to  what  the  motives  of  those  persons  were — I  cannot  see  how 
we  can  import  into  that  which  alone  binds  the  companies,  the 
agreement  under  their  common  seal,  anything  not  to  be  found  on 
the  face  of  the  agreements,  or  fairly  to  be  implied  from  them«  I 
do  not  think  any  of  the  cases  that  have  been  cited  have  reaUy  gone 
outside  the  document  itself  for  the  purpose  of  arriving  at  the  con* 
elusion  that  there  is  something  against  the  policy  of  the  law  in 
what  it  contains.  Being  of  opinion  that  this  agreement  is  not 
ijdtrd  vires,  and  that  there  is  nothing  illegal  in  it,  or  against  public 
policy,  so  far  as  that  is  an  intelligible  phrase,  and  being  of  opinion 
that  the  Midland  Company  were  entitled  to  use  the  communication 
for  the  purpose  of  getting  on  to  the  Chreat  Western  line,  and  that 
they  were  entitled  to  use  under  their  working  powers  the  Oreat 
Western  line  for  the  purpose  of  proceeding  with  their  trains,  I  am 
of  opinion  that  it  was  illegal  and  improper  on  the  part  of  the  OrecU 
Western  Company  to  put  any  obstruction  so  as  to  interfere  with  the 
oontinuousness  of  the  traffic;  and  that,  liierefore,  the  Plainti& 
are  entitled  to  the  injunction  which  they  have  asked ;  and  the  Great 
Western  Company  will,  of  course,  bear  the  costs  of  the  suit. 


VOL.  VUL]  GHANCEBT  APPEALS.  835 

Sm  6.  Metjjhh,  LJ  : —  L.  jj. 

I  am  of  the  same  opinion.    The  real  question  appears  to  me  to       ^^ 

he  whether  the  Midland  Company,  under  and  by  yirtue  of  their  MmLAjro 
working  agreement  with  the  Hereford  Company,  and  under  and  by  9. 

yirtne  of  their  working  agreement  with  the  Cheat  Western  Com-  i^"*^^ 


pang,  are  entitled  to  use  the  lines  in  question.  I  think  the  fallacy  ^ailmt  Go. 
of  the  argument  of  the  counsel  for  the  Defendants  was  that  they 
argued  it  as  two  separate  questions — first,  whether  the  Plaintiffs 
were  entitled  to  succeed  by  Tirtae  of  their  agreement  with  the 
Eereford  Company  ;  and,  secondly,  whether  they  were  entitled  to 
succeed  by  rirtue  of  their  agreement  with  the  Qreai  Wedem  Com- 
pany, Whereas  it  appears  to  me^  and  has  appeared  to  me  all  through 
the  argument  of  this  case,  that  the  real  question  to  be  decked 
is^  Are  the  Plaintiffs  entitled  to  use  the  Hereford  line  by  virtue  of 
their  agreement  with  the  Hereford  Company,  and  are  they  entitled 
to  use  the  Oreat  Wedem  line  under  and  by  yirtue  of  their  agree- 
ment with  the  Great  Western  Company?  If  they  are  entitled  to 
use  the  Hereford  line  under  and  by  virtue  of  their  agreement  with 
the  Hereford  Company,  and  are  entitled  to  use  the  Great  Western 
fine  under  and  by  virtue  of  their  agreement  with  the  Cheat  Western 
Company,  it  would  be,  as  it  seems  to  me,  a  very  extraordinary 
condusion  to  hold  that  they  are  not  entitled  to  go  from  the  one  to 
the  other.  And  the  real  question  on  that  part  of  the  case  appears  to 
me  to  be  this:  If  itshould  so  happen  alter  the  agreement  with  the 
OreatWestem  was  made,  and  whilst  it  was  in  force,  a  new  line  was 
made  by  some  other  railway  company  which  has  communication 
with  some  portion  of  that  part  of  the  line  of  the  Great  Western  which 
they  are  entitled  to  use,  are  the  Midland  Company  thereupon  en- 
titled to  go  with  the  licence  of  that  other  company  from  the  Great 
Western  Company  to  the  new  fine  ?  It  appears  to  me  they  are, 
because  what  is  the  effect  of  a  working  agreement  of  this  kind? 
By  virtue  of  the  92nd  section  of  the  BaOtrays  Clauses  Consolidation 
Ad,  1845,  every  company  is  entitled  to  use  the  line  of  every  other 
company.  It  is  perfectly  true  that  that  clause  has  been  of  very 
tittle  practical  use,  because  it  is  so  imperfect  and  is  made  subject 
to  such  conditions  that  not  having  the  use  of  the  stations,  nor  of 
the  watering  places,  and  being  subject  to  all  bye-laws  and  regula- 
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L.  JJ.       iiouB,  practically  one  company  cannot  use  the  line  of  another  rail- 

1873        way  company  without  a  working  agreement.    Bat  when  they  haTe 

Midland     made  a  working  agreement,  and  that  working  agreement  is  con- 

Railway  (jo.  finned  by  Act  of  Parliament,  the  result  of  that  is  that  they  have 
Great      got  a  right  to  use  the  line  of  the  other  railway  company  which  is 

Railway  Go.  given  them  by  the  92nd  section,  and  the  obstacles  which  might  be 
otherwise  put  in  their  way  are  altogether  removed,  and  it  appears 
to  me  that  if  there  is  any  line  of  railway  opened  into  that  they 
are  entitled  to  go  from  one  to  the  other.  It  is  quite  absurd  to  say 
in  this  case  that  there  was  a  little  bit  of  railway  which  was  neither 
the  one  line  nor  the  other.  By  yirtue  of  the  Act  of  Parliament  by 
which  the  Hereford  and  Brecon  junction  was  made,  there  is  a  small 
portion  of  railway,  which,  although  made  on  the  land  of  the  Great 
Western^  is  part  of  the  undertaking  of  the  Hereford  Company.  I 
am  of  opinion  that  that  is  to  be  considered  for  the  purpose  of  this 
agreement  as  part  of  the  Hereford  line.  Still  it  comes  to  the 
same  thing ;  wherever  that  bit  ends  the  Qreai  Western  begins,  and 
in  my  opinion  they  are  entitled  to  use  the  line  of  the  Great  Wedem 
by  virtue  of  their  agreement  with  the  Chreat  Western, 

Then  that  brings  it  to  the  only  remaining  question,  whether  that 
agreement  with  the  Hereford  Company  is  a  valid  agreement^  and 
I  am  of  opinion  that  it  is  a  valid  agreement.  I  do  not  think  it 
necessary  to  go  through  the  clauses  again.  I  entirely  agree  with 
the  remarks  which  the  Lord  Justice  has  made  upon  them ;  but  I 
wish  to  make  a  few  remarks  on  what,  no  doubt,  is  a  very  important 
question,  namely,  assuming  that  the  clauses  in  themselves  are 
legal,  nevertheless  may  it  be  shewn  that  there  Vvas  some  illegal 
intention,  and  that  it  wag  made  with  some  illegal  object,  and  that 
on  that  account  the  Court  would  not  enforce  it  ?  First,  is  there 
any  authority  upon  that  ?  No  doubt  there  are  some  cases  in 
which  the  Judges  have  used  this  sort  of  expression,  vrithout  saying 
in  plain  terms  it  is  contrary  to  the  Act  itself,  they  have  said  it  is 
contrary  to  the  policy  of  the  law,  and  ''  it  is  a  virtual  illegality/' 
and  expressions  of  that  kind.  But  when  the  cases  are  looked  at  I 
think  it  is  quite  clear  that  in  all  the  cases  there  was  either  an 
actual  lease  or  an  actual  exclusive  working  agreement.  The  only 
case  which  raised  any  doubt  in  my  mind  as  to  that  was  the  case  of 


TOL.  Ym.]  CHANCEBY  APPEAL&  857 

London,  Brighton,  and  South  Coast  Bailway  Company  v.  London      X.  JJ. 
and  South-Western  Bailway  Company  respecting  the  station  at       1873 
Portsmouth  (1).  The  third  agreement  in  that  case  did  at  first  sight     nboiIsD 
look  somewhat  similar  to  the  agreement  in  this  case,  but  on  the  ^^^^^^  ^^ 
whole  I  am  of  opinion  that  the  Judges  did  not  really  mean  there      Gbkat 
to  decide  that  though  the  agreement  was  on  the  face  of  it  legal.  Railway  to. 
yet  the  Court  might  go  into  the  illegal  inteiit,  and  on  that  ground 
hold  it  to  be  void.     What  they  really  meant  was  that  there  being 
a  lump  sum  of  £18,000  to  be  paid  in  lieu  of  all  the  tolls,  that 
shewed  quite  plainly  it  was  intended  that  the  whole  working  of 
the  traffic  of  the  railway  should  be  given  up. 

But  then  it  is  said  here,  though  the  agreement  may  not  bind 
them  to  give  it  up,  yet  it  is  clear  that  the  practical  effect  of  it  would 
be  that  the  whole  would  be  given  up.  But  does  that  make  it  an 
illegal  agreement?  I  will  assume,  and  it  is  probable  enough, 
though  perhaps  it  is  not  strictly  proved,  that  they  went  to  Par- 
liament to  get  power  to  lease  the  Eereford  line  to  the  Midland 
Company,  and  that  having  been  refused  they  did  what  I  think  is 
Tery  natural  ihey  should  do  in  such  a  case — they  laid  instructions 
before  some  competent  counsel,  and  said,  Draw  us  an  agreement 
which  shall  be  legal,  and  shall  as  far  as  possible  carry  out  our 
intentions.  That  is  what  I  should  suppose  they  did,  and  in  my 
opinion,  whoever  was  employed  to  do  that  has  done  it  successfully. 
He  has  drawn  what  appears  to  me  to  be  a  perfectly  legal  agree- 
ment. 

A  great  deal  has  been  said  about  the  ^'  policy  of  the  Act  of  Par- 
liament "  and  about  the  ''  policy  of  the  law,"  but  you  cannot  find 
out  the  policy  except  by  reading  the  Act  and  seeing  what  has  been 
enacted  in  it. 

What  is  it  that  the  Act  of  Parliament  has  done  ?  It  has  not 
made  it  compulsory  on  a  railway  company  to  act  as  carriers  on 
their  own  line.  Yet  Parliament  must  be  taken  to  have  known, 
what  is  beyond  all  question  the  truth,  that  there  may  be  compa- 
ratively short  railways  forming  part  of  through  lines  of  communi- 
cation between  important  places,  having  no  great  and  important 
traffic  of  their  own,  which  cannot  practically  be  worked  by  their 
own  company  at  a  profit.  Looking  at  the  map,  it  appears  to  me 
(1)  4  De  G.  &  J.  362, 
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L.  JJ.      extremely  probable  that  the  Herefard  Company  is  in  that  posiiioii 

1873        — ^that  a  large  portion  of  their  tra£Bc — almost  all  of  it — depends  on 

MmLAKD    t^^  through  traffic.    If  they  were  simply  to  start  with  their  car- 

Railway  Go.  riages,  taking  np  passengers  at  one  end  of  their  line  and  carrying 

Gbbat      them  to  another  part  where  they  have  no  terminns,  but  whidi  is 

Webtbbn  *  ' 

Railway  Co.  JQst  near  the  Barton  station  at  Ser^ord^  and  there  to  disembark 
them,  it  practically  conld  not  be  worked  at  all.  Then  how  are  they 
to  work  it  ?  They  may  open  it  to  all  persons  if  they  can  make 
regulations,  or  they  may  make  regulations  for  working  the  traffic 
with  any  railways  which  are  in  communication  with  them ;  and  if 
instead  of  making  only  one  agreement  with  the  MidUmd  Company 
they  had  made  three  or  four  agreements — one  with  the  Great 
Western,  another  with  the  Mid*  Wales,  another  with  the  Merfhyr 
Company,  could  it  be  said  that  there  was  anything  in  the  least 
illegal  in  it?  Then  can  it  be  said  that  it  is  illegal  because  it  hap- 
pens that  there  is  only  one  railway  company  which  desires  to  make 
such  an  agreement  with  them?  I  cannot  see  how  that  makes  it 
illegal.  It  may  be  in  that  sense  contrary  to  the  policy  of  the  law 
that  a  railway  company  shall  give  up  its  entire  powers  of  working 
to  another  company,  and  shall  preyent  itself  by  contract  from 
allowing  other  companies  and  persons  to  use  its  railway  besides  the 
particular  railway  company  with  whom  it  makes  the  contract  Bat, 
then,  supposing  a  railway  company  is  in  such  a  position  that  it 
cannot  practically  work  its  own  line  with  a  profit,  and  can  practi- 
cally get  no  other  company  except  one  to  enter  into  a  working  agree- 
ment with  it,  does  that  make  it  illegal  ?  Is  it  the  policy  of  the  law 
that  the  railway  shall  remain  un worked,  or  is  it  more  consistent 
with  the  policy  of  the  law  that  if  there  is  only  one  company  which 
is  practically  willing  to  work  it,  it  shall  make  an  agreement  with 
that  company  ?  Well,  then,  of  course  if  they  are  not  bound  to  work 
themselves,  and  if  there  is  only  one  company  willing  to  make  a 
working  agreement  with  them,  the  practical  consequence  must  be 
that  the  one  company  will  have  the  working  of  the  whole  line. 
Surely  that  cannot  make  the  agreement  illegal.  I  cannot  allow 
that  it  is  the  same  thing,  whether  there  is  an  agreement  which 
practically  amounts  to  a  lease,  and  which,  by  contract,  prevents 
them  entering  into  an  agreement  with  other  companies,  and  an 
agreement  like  this,  which  has  no  such  exclusive  clauses  in  it; 
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althoi^  it  may  be  that  that  companj  alone  will  wmk  the  line.       I^  JJ. 
Hie  diffefcnee  is  this,  that  at  an j  moment  at  wfaieh  the  Bereford       liTTS 
Compamy  tiiiiik  it  for  their  advantage  to  wovk  their  own  line,     Hollxd 
or  think  it  for  their  advantage  to  oiter  into  a  contract  with  any  ^^ii-^^.^ - 
dfaer  company,  there  is  nothing  in  the  agre^nent  to  |Hevent  them     J^^^^ 
£rom  doing  ao.    Upon  the  whole,  I  am  not  disposed  to  canj  what  Railway  Co. 
is  called  the  pdicy  of  the  law  beyond  what  I  can  find  npim  the 
hee  of  the  agreem^it.     It  appears  to  me  that  the  agreemmt 
whidi  has  been  entered  into  is  an  agreement  which  is  anthoriaed 
by  the  87th  seetimi  of  the  BaSway*  ClamM$  CoMolidaium  Ad.    I 
think  that  section  is  clearly  reciprocal,  and  not,  as  Xr.  Fry  con- 
tended, adanse  winch  only  aiaUes  thecompany  which  is  the  owner 
of  the  line  to  enter  into  an  agreement  to  enaUe  another  company 
to  send  its  engines  andcarriageson  theline»bittit  alsoenaUesthe 
other  company  redprocaUy  to  enter  into  the  agreement.    There- 
fore, being  of  opinion  that  the  agreement  itsdf  is  legal,  and  beii^ 
of  opinion  that  the  JfifaaJ  Comfamy  are  entitled  to  ose  the  Great 
Wtdem  line  by  virtne  of  the  agreement  with  the  Great  We9iarm 
CV>stpaNy,Imnst  hold  that  the  decree  that  has  been  made  most  be 
lerened. 

Soliciton  for  the  Pkintiffii :  Mcsbes.  BeaUj  Mariycld^dBeale. 

ScikitaaSar  the  Hereford  Company  :  ^ile3sa.Tineard^GodJen,dr 
Hoime. 

Solidtors  Sat  the  Great  Wederm  Comj^imyz  Mcsbrl  Yommg, 
MafU»,dtCo. 
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L.JJ.  HART  V.  HERWIG. 


1873 

wyw 


[1873    H.    84.] 

Foreign  Contract — Ship — Specific  Ferformanee — InJunction^Jurisdidion — 
Suhstituted  Service* 

A  sbipowner  of  Hamburg  made,  at  Hamburg,  an  agreement  with  a  domi- 
ciled Englishman  for  the  sale  to  the  Englishman  of  a  Hamburg  ship  whenever 
she  might  return  from  the  voyage  on  which  she  then  was.  The  ship  returned 
and  was  by  the  owner  ordered  to  proceed  to  Sunderland.  The  master  of  the 
ship,  who  was  authorized  by  the  shipowner  to  act  as  his  agent  in  the  sale, 
refused  to  deliver  the  ship  except  on  certain  terms.  The  purchaser  filed  a 
bill  against  the  owner  and  the  master  for  specific  performance.  He  obtained 
leave  to  substitute  service  on  the  master  for  the  owner,  and  moved  for  an 
injunction  to  restrain  the  Defendants  from  removing  the  ship  out  of  the 
jurisdiction : — 

Hddy  that  substituted  service  on  the  master  was  effectual  and  proper : 

Held,  that  the  Court  had  jurisdiction  to  restrain  the  Defendants  from 
removing  the  ship,  and  injunction  granted. 

Order  of  Malins,  V.C.,  affirmed. 

Jl>Y  an  agreement  dated  the  16th  of  January,  1873,  and  signed  at 
Hamburg  by  E.  T.  Hart,  of  Dalstan,  in  Middlesex,  and  C.  W. 
Herwig  (residing  and  domiciled  at  Hawihwrg),  Hart  agreed  to 
buy  from  Herwig  a  Hamburg  ship  called  the  Hertha,  with  all  hor 
stores,  provisions,  and  materials,  at  the  price  of  £4700.-  The 
agreement  stated  that  the  ship  was  expected  from  San  Francisco 
for  orders  to  a  port  of  discharge,  but  the  purchaser  was  to  take 
possession  of  the  ship  immediately  after  the  delivery  of  the  home- 
ward cargo  at  any  place  whither  she  might  be  ordered,  the  seller 
paying  all  expenses  or  chaises  that  might  be  incurred  up  to  the 
date  of  delivery  of  the  ship.  In  case  of  the  ship  arriving  at  her 
port  of  discharge  in  a  damaged  state  over  and  above  ordinary  wear 
and  tear,  or  under  average,  the  seller  to  make  corresponding  allow- 
ances for  the  same. 

The  Hertha  arrived  at  Cork  from  San  Francisco  on  the  3rd  of 
March,  1873,  and  by  the  owner's  order  proceeded  to  Sunderland  as 
her  port  of  discharge.  Herwig  liad  by  a  letter  authorized  tlie 
master  to  complete  the  sale  as  soon  as  the  ship  was  discharged. 
Hart  alleged  that  she  arrived  in  a  damaged  state  over  and  above 
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the  cvfiiniT  wmt  and  temr.and  that  the  pmdiMe-moiieT  of  £475«)       L.^. 
mi^  therefofe,  under  the  ^TeemeDt,  subject  to  a  dedactiGn,  which       i^ 
tadH  be  easflj  ascertained  on  a  nmrer  of  the  ^ip,  bot  that  HBntiff       had 
and  the  masttf  of  the  ship  lefnaed  to  allov  a  sarrer,  and  refused     ^ixwvk, 

to  d^rer  the  ship  on  any  other  terms  than  on  payment  of  the       

«ho!esmnof£47»X 

Hart  therHipon  Qed  tbe  bill  in  tLis  rait  ag^Jsst  Benny  acd 
the  master  of  the  sfiip,  alleging  as  abore  slated,  and  praying  for 
€peci£*  perfbrmance,  nud  that  proper  directfoi:*  m^tt  be  giren 
f':r  aKcrtainirg  the  deinvrtion  for  d.amage,  and  tr.at  in  tie  mean- 
ti-^e  the  Defendants  miAt  be  restzained  from  rer^mng  the  sLfp 
from  Smndalamd  or  otherwise  dealing  with  her. 

The  FTaintiff  on  the  5tb  of  April  obtained  an  ex  pirii  irjini .rtic  n 
t>  restrain  the  Defe&i&iits  from  remoriiig  tbe  £L:p  octil  the  10th 
cf  AiiriL  and  also  oltaioed  an  order  that  senice  of  a  eopy  of  the 
bill  a:=.i  of  nc-ti:e  cf  Kodon  lor  the  16th  of  April  on  the  master 
of  tLe  diip  shacjd  be  deemed  good  sori^e  tlereof  rpcn  tLe 
I^e^ESMiint  Hfnrijy  who  vas  stiH  at  Hamimfj,  and  who  arpeared 
tiziier  pretest. 

On  the  1^'th  of  AprO  the  riaintiff  moved  ar-'Tording^y ;  azid  co 
vx  17th  of  Afnil  theTiceOaneellor  J£i/ta«  granted  azii&^t  both 
r^eiaKiuits  an  injuacdi-n  until  further  orier. 

Tl*e  Defeadazits  now  Bftored  by  way  of  appeal  bef:ie  tLe  Lords 
Jsstiees  that  this  order  might  be  discharged. 

Mt  GIisK,  Q*C,  aod  Mr.  C:om^E2r5f,  in  seppyn  of  the 

The  eoomct  £%*  the  sale  cf  this  ship  was  maie  with  a  fomgzier 
IB  A  foreign  ocwritiy,  a&d  the  aip  is  f-xeiza;  tH«  Cccrt  tl*T^f..re 
aazti  not  toiaterie^eyaad  crighitoleaTi&thePijii.tff'topctKeed  ^ 
njaaf  Bij  wheee  al-:oe  tiie  ecc::raft  cam  be  ec4straed.  Tbe  eacse 
of  acdoB  is  not  within  the  jznsdkti^ :  JT^vsfii  r.  Ma^pxnff^  (1 L 
The  fitq)  is  fcresga,  cchervise  dfi*!  the lffr5i.".f  i5i\z^.'*-j  Afi 
tLe  Coat  oocZd  kA  iLHerJers,  A  *iip  is  a  pee^iar  d^sr^dL  a&  j 
the  ccJy  lizht  cf  ilarf  is  to  djuj&jees  iir  br&«!:h  cf  ciciitraec : 
bet  it  is  ckar  iLst  ixe  eo£ti  »:<  Boe  the  Deiradart  at  law,  or 
oUahi  leare  W  fcooeed  imder  15  &  10  Tifl.  c  76^  s.  19.  aai  th? 
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accident  of  the  vessel  coming  into  an  English  port  ought  not  to 
give  this  Ck)urt  jurisdiction.  It  was  no  part  of  the  contract  that 
she  should  be  deliyered  here.  This  Court  acts  in  penonam,  and 
not  in  rem,  and  does  not  obtain  jurisdiction  merely  because  the 
subject  matter  of  a  dispute  is  in  this  country. 

Moreover,  we  say  that  in  such  a  case  as  this,  service  on  the 
master  could  not  be  substituted  under  the  rules  of  this  Court :  Cons. 
Ord.  z.  8.  7.  The  substituted  service  is  therefore  irregular  and 
void.  This  is  clear  from  Davis  v.  Park  (1) ;  Coohney  v.  Andenon  (2). 

Mr.  Cotton^  Q.C.,  and  Mr.  Dauney,  for  the  Plaintiff: — 

If  this  order  is  discharged,  the  ship  may  never  go  to  Hamburg, 
where  alone,  according  to  the  Defendants'  contention,  the  rights  of 
the  Plaintiff  can  be  enforced,  and  then  he  can  never  obtain  the 


(1)  Davis  v.  Park. 

[1872    D.     55.] 

1873.  Jan.  22.    L,  C.  &L.JJ. 

The  bill  in  this  suit  was  filed  by  a 
Plaintiff  who  was  domiciled  in  Arne- 
rica,  against  two  Defendants,  both  of 
whom  were  domiciled  in  America,  and 
the  object  of  the  suit  was  to  enforce  a 
contract  made  in  America  relating  to 
a  mine  called  the  Emma  Mine,  situated 
in  America, 

Park,  one  of  the  Defendants  came  to 
this  country,  and  the  Plaintiff,  who  was 
also  in  this  country,  then  filed  the  bill 
against  both  Defendants.  On  31st 
May,  1872,  the  Plaintiff  obtained  in 
Chambers  an  order  ex  parte  for  leave 
to  serve  the  Defendant  Baxter,  who 
had  remained  in  America,  He  was 
served  and  appeared  conditionally.  He 
then  moved  before  the  Vice-Chancellor 
Wickens  to  discharge  the  order  for 
service  in  America. 

The  Yioe-Chancellor  held  that  to 
make  the  order  was  within  his  jurisdic- 
tion ;  but  that  it  would  not  be  a  proper 
exercise  of  discretion  to  uphold  it.  He 
said  that  the  real  question  was,  whether 
Baxter  had,  after  entering  into  this  con- 
tract (which  must  be  taken  as  Ameri- 


can, and  made  between  citizens  of  the 
United  States),  done  anything  to  waive 
his  ordinary  right  to  be  sued  in  the 
Courts  of  that  country  of  which  he  was 
a  citizen,  and  where  he  still  residei 
His  Honour  could  not  satisfy  himself 
that  the  Defendant  had  done  so.  The 
other  Defendant,  Park,  came  to  this 
country,  not  as  agent  of  Baxter,  but  of 
a  company  at  New  York,  and  the 
waiver  of  his  right  by  coming  here  did 
not  involve  that  of  Baxter.  Baxter 
refused  to  have  the  question  tried  io 
this  country,  and  therefore  the  order 
must  be  discharged  with  costs. 
The  Plaintiff  appealed. 

Mr.  Dickimon,  Q.C.,  and  Mr.  Cutler, 
for  the  Plaintiff 

The  SoUcitor-General  (Sir  0.  Jmd), 
and  Mr.  Macnaghten,  for  the  DefendaDt 
Baxter, 

Tbeib  LoBDsmps  thought  that  the 
Vice-Chancellor  bad  exercised  a  proper 
discretion  in  dischai^ng  the  order,  and 
dismissed  the  appeal  with  costs. 

Solicitors :  Messrs.  Hargrove  A  Co,  ; 
Messrs.  J.  dk  B.  Ode. 

(2)  1  D.  J.  &  S.  365. 
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performance  of  the  contract,  and  there  will  be  an  absolute  denial  of      L.  JJ. 
jostice.    In  this  case  the  master  was  the  agent  for  the  owner,  and       1S78 
substituted  service   on  the  master  was  quite  proper:  Hope  v.       hart 

Hope  (1) ;  Hobhouse  v.  Courtney  (2) ;  Lariviere  v.  Morgan  (3).  hibwio. 

There  is  nothing  in  the  comity  of  nations  to  prevent  this  Court       — 
from  exercising  its  jurisdiction  in  this  case. 

Mr.  Cozem-Hardy,  in  reply : — 

The  contract  must  be  enforced  where  the  Defendant  is.  If  the 
Plaintiff  had  failed  to  perform  his  part,  he  would  have  been  sued 
here ;  and  similarly  the  owner  must  be  sued  at  Hamburg.  Can 
it  be  said  that  one  party  to  a  contract  relating  to  a  chattel  can 
follow  that  chattel  and  obtain  a  forum  wherever  the  chattel  is  ? 
The  subject  matter  of  the  contract,  the  place  where  it  was  made, 
and  one  party  to  it,  all  are  foreign,  and  the  tribunal  ought  to  be 
foreign. 

Sib  W.  HL  James,  L J.  :— 

This  is  an  important  matter,  and  deserves  the  full  discussion 
which  it  has  received. 

I  am  of  opinion  that  with  one  slight  exception,  there  is  really  no 
objection  whatever  to  any  part  of  either  of  the  orders  which  the 
Vice-Chancellor  has  made. 

In  the  first  place,  I  am  of  opinion  that  the  order  for  substituted 
service  is  quite  in  aooordance  with  the  established  principles  and 
practice  of  this  Court.  It  is  an  order  for  substituted  service  upon 
the  man  who  in  this  country  was  the  authorized  agent  of  the 
Defendant  abroad  in  respect  of  the  very  thing  which  is  the  subject 
matter  of  the  suit;  the  service  upon  that  agent  is  therefore  as 
effectual  to  all  intents  and  purposes  as  service  upon  the  Defendant 
himself  would  be. 

The  substantial  question,  however,  is,  whether  this  Court  has 
power  to  prevent  a  specific  chattel  from  being  removed  out  of  the 
jurisdiction  until  a  question  relating  to  that  chattel  is  decided.  I 
am  of  opinion  that,  according  to  the  established  law  of  nations,  if 
this  suit  were  a  suit  for  damages  only,  or  one  which  could  result 

(1)  4  D.  M.  &  a.  328.  (2)  12  Sim.  140. 

(3)  Law  Rep.  7  Cb,  550. 
Tou  VIIL  4  C  1 
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L.  Jj.       in  damages  only,  then  the  Plaintiff  most  in  order  to  enforce  his 

1878        claim  for  damages  go  and  seek  the  forum  of  the  Defendant    Bat 

ffl^       where  the  contract,  as  in  this  case,  though  made  abroad,  is  to 

^J^         deliver  a  thing  in  specie  to  a  person  in  this  country,  and  the  thing 

—        itself  is  brought  here,  then  the  Court  here,  in  the  exerciBe  of  itB^ 

discretion,  will  see  that  the  thing  to  be  delivered  in  this  ooontrj 

does  not  leave  this  country,  so  as  to  defeat  the  right  of  the 

Plaintiff  to  have  it  so  delivered. 

I  am  of  opinion  that  if  the  converse  case  had  arisen,  and  the 
ship  had  been  in  Scmlbwrg  under  an  English  contract^  and  either 
party  had  sought,  through  the  intervention  of  the  tribunal  there, 
to  have  the  contract  performed,  no  one  here  would  suppose  that 
there  was  any  violation  of  international  right,  or  any  violation  of  the 
comity  of  nations  as  between  this  country  and  the  country  in  which 
Bambwrg  is  situated,  by  the  tribunals  of  HanAwrg  taking  oogm- 
zaikce  of  the  matter. 

Having  regard,  therefore,  to  the  nature  of  the  contract,  the 
subject-matter  of  the  contract,  and  the  manner  in  which  the 
contract  was  to  be  performed,  I  am  of  opinion  that  the  Yioe- 
Chancellor  was  quite  right  in  ordering  the  ship  to  be  kept  here^ 
so  that  it  might  be  delivered  in  the  performance  of  the  contract^ 
and  in  not  allowing  the  ship  to  proceed  to  some  other  part  of  the 
world  under  such  circumstances  as  actually  to  prevent  the  con- 
tiact  from  ever  being  fulfilled.  It  would  become  utterly  imposBible 
for  the  Plaintiff  to  ascertain  what  he  was  to  pay,  or  how  he  wasto 
get  the  ship. 

The  right  of  the  Plaintiff  here  was  to  have  the  ship  delivered  to 
him  in  exchange  for  the  purchase-money.  The  purchase-mon^ 
is  fTtmA  facie  £A15Xif  and  that  sum  we  think  the  Plaintiff  ought 
to  bring  into  Court.  It  is  possible  that  that  sum  may  have  to  he 
reduced,  if  it  is  shewn  that  the  ship  has  arrived  in  a  damaged 
state  over  and  above  ordinary  wear  and  tear ;  but  I  do  not  think 
that  because  there  is  an  uncertainty  as  to  what  the  amount  of  the 
reduction  is  to  be,  we  ought  to  naake  any  difference  as  to  the 
security  to  which  the  Defendant  is  entitled  before  the  posseBsion 
of  the  ship  is  interfered  with.  Therefore  I  think  that  the  order 
ought  to  be  varied  to  that  extent,  that  is  to  say,  the  Plaintiff  most 
undertake  to  pay  into  Court  the  sum  of  £4750,  and  there  will  be 
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an  order  upon  him  to  that  effect    The  appeal,  however,  will  be  L.  JJ. 

refused  with  costs,  because  that  condition  does  not  substantially  1S78 

affect  the  question  which  has  been  brought  before  our  notice.  ^^^ 


Sib  G.  Hellish,  L.  J. : — 

I  am  entirely  of  the  same  opinion. 

Mr.  0Uii9e  relied  very  much  on  the  analogy  of  the  Camtrum 
Law  Procedure  Act,  15  &  16  Vict,  a  76,  s.  19,  which  he  said  would 
not  give  the  Court  of  Common  Law  jurisdiction  in  this  case,  and  said 
that  if  the  Court  of  Common  Law  had  not  jurisdiction  it  could  not 
be  right  for  the  Court  of  Equity  to  assume  jurisdiction.  But 
really  the  analogy  of  the  Common  Law  Procedure  Act,  when  we 
come  to  examine  the  case,  is  against  that  conclusion,  and  not  in 
favour  of  it  It  is  quite  true  that  if  you  simply  look  at  this  as  an 
action  brought  upon  a  contract  to  recover  damages,  the  contract 
having  been  made  abroad,  the  Defendant  could  not,  under  the 
provisions  of  the  Common  Law  Procedure  Act,  be  served  abroad, 
and  if  he  did  not  choose  voluntarily  to  appear  in  the  action  in  this 
country,  the  Plaintiff  must  have  gone  to  Hamburff,  and  could  not 
have  sued  him  here.  But  if,  on  the  other  hand,  the  contract  had 
been  of  such  a  nature  as  that  the  property  had  passed,  then  the 
chattel  having  been  sent  to  this  country,  and  the  ageut  of  the 
owner,  by  the  authority  of  the  owner,  having  refused  to  deliver  it 
in  this  country,  then — ^if  that  had  been  the  state  of  things — ^an 
action  of  trover  or  detinue  could  have  been  brought,  because  the 
whole  cause  of  action  would  have  arisen  here. 

The  real  truth  is,  that  in  the  view  of  a  Court  of  Equity  the  pro- 
perty has  passed  from  the  Defendant,  and  the  Plaintiff,  upon  com- 
plying with  the  condition,  is  substantially  to  be  considered  as  the 
owner.  I  think  that  this  consideration  shews  very  clearly  that  if  the 
Common  Law  Procedure  Act  does  not  violate,  as  I  am  clearly  of 
opinion  that  it  does  not  violate,  any  rule  of  the  comity  of  nations, 
we  shall  not  violate  any  rules  of  the  comity  of  nations  by  saying 
that  we  have  jurisdiction  to  compel  completion  against  the  Defen- 
dant Herwig,  who  has  agreed  to  sell  his  ship  to  an  English  subject, 
who  has  chosen  to  perform  that  contract  in  England  by  volunta- 
rily sending  the  ship  to  Sunderland^  and  who  has  given  directions 
to  his  agent,  the  master,  to  perform  that  contract. 

4  C2  1 
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L.  JJ.  I  am  clearly  of  opinion  that  we  are  not  in  the  least  degree 

1873  infringing  any  rale  of  the  law  of  nations  by  saying  that  this 
Habt  Court,  which  is  the  only  Court  which  can  compel  the  actual  specific 
performance  of  the  contract,  has  jurisdiction  in  this  case.  It  is 
peculiarly  a  case  for  the  interference  of  this  Court,  inasmuch 
as  if  specific  performance  were  denied  to  the  Plaintiff  he,  practi- 
cally, would  get  no  justice  at  all,  because  it  would  be  almost 
impossible  for  him  to  prove  in  Hamburg  how  much  the  ship  was 
worth,  and  practically  to  make  out  that  she  was  damaged  at  all. 
In  fact  he  has  entered  into  this  contract  for  the  purchase  of  the 
ship,  and  he  is  entitled  to  the  ship.  There  may  be  a  doubt  as  to 
what  the  purchase-money  is  to  be,  but  thai  he  is  entitled  to  the 
ship  there  appears  to  be  no  doubt  at  all,  yet  he  might  actually, 
although  he  would  be  unable  to  prove  it,  suffer  very  considerable 
damage. 

I  am  therefore  clearly  of  opinion  that  the  order  of  the  Yice- 
Chancellor  is  substantially  correct. 

Solicitors  for  the  Plaintiff:  Messrs.  ParJcer  dt  Clarke. 
Solicitor  for  the  Defendants  :  Mr.  /.  W.  Hickin. 


L.JJ.  HARRISS  V.  FAWCETT. 

J^  [1872    H.    53.] 

^oy^^-  GuaratUee—Death  ^Notice^Ezecutor. 

A  guarantee  was  determinable  by  six  months*  notice.  The  goarantor  died, 
leaving  as  hia  execntor  the  dehtor  on  whose  hehalf  the  gnaiantee  was  given, 
'rhe  creditors  to  whom  the  guarantee  was  given  continued  to  make  advances 
to  the  debtor,  knowing  that  there  was  no  personal  estate  to  answer  the 
guarantee: —  • 

HM^  that,  under  the  circumstances,  the  creditors  were  not  entitled  to  the 
benefit  of  the  guarantee  for  their  advances  subsequent  to  the  death. 

Fer  Mdlish^  L.J. : — ^The  death  alone  did  not  determine  the  guarantee. 

Decision  of  Lord  RomiUy^  M.R.,  aflSrmed. 

Joseph  FAWCETT  on  the  21st  of  October,  1840,  gave  to  a 
bank  a  guarantee  to  make  good  to  the  said  bank  all  sums  not 
exceeding  £3000  which  the  bank  might  advance  to  his  son  James, 
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Faweett.    The  guarantee  to   continae  until  six  months'  notice       L.JJ. 
should  be  given  by  Joseph  FavocdL  187S 

Joseph  Faweeti  died  in  September,  1867,  leaving  as  his  executor     Habuss 
James  Fawcett    At  the  time  of  the  death  James  Faweett  owed    p^^^^. 
£5415  to  the  bank.    He  continued  to  deal  ^ith  the  bank,  and  had       — 
paid  to  the  bank  sums  exceeding  £5415,  but  at  his  death  in  1870 
he  owed  £2485  to  the  bank.    The  bank  now  claimed  to  prove 
under  the  guarantee,  against  the  estate  of  Joseph  FaivceU^  which 
was  being  administered  by  the  Court    Joseph  Faweett  left  some 
real  estate,  but  his  personal  estate  was  under  £200.    No  notice  to 
discontinue  the  guarantee  had  been  given.    There  had  been  dis- 
cussions between  the  bank  and  James  Fatoedt,  and  the  bank  had 
asked  him  for  farther  security,  as  stated  in  the  judgment  of  the 
Lord  Justice  James. 

The  Master  of  the  Bolls  dii^missed  the  claim,  as  reported  (1), 
where  the  facts  are  more  fully  stated. 

The  bank  appealed. 

Mr.  Fry,  Q.C ,  and  Mr.  Freding^  for  the  bank : — 
It  was  formerly  the  notion  that  such  a  guarantee  was  revoked 
by  the  death  of  the  guarantor,  but  that  was  put  an  end  to  by 
Bradbury  v.  Morgan  (2).  The  bank  clearly  thought  that  the 
guarantee  continued,  or  else  they  would  never  have  made  these 
farther  advances.  At  law  it  is  clear  that  the  guarantee  continued, 
and  our  claim  is  legal.  No  doubt  it  was  the  duty  of  the  executor 
to  give  the  notice,  but  he  did  not,  and  his  estate  is  liable  in  con- 
sequence ;  that,  however,  does  not  affect  the  bank.'  The  bank  had 
no  notice  of  any  breach  of  trust  in  not  terminating  the  guarantee. 
[They  also  cited  Offord  v.  Davies  (3).] 

Mr.  Southgate,  Q.C.,  and  Mr.  BaUiursf,  for  the  Plaintiff,  wei^  nut 
called  upon. 

Mr.  W.  Pearson,  for  the  Defendanis. 

Sir  W.  M.  James,  L.J. : — 

I  am  of  opinion  that  the  order  of  the  Mastar  of  the  Bolls  in  this 

case  is  light. 

(I)  Law  Bep.  15  Eq.  311.  (2)  1  H.  &  C.  249. 

(3)  12C.B.(X.S.)74a 
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L.  JJ.  It  is  not  necessary,  in  my  yiew  of  the  case,  to  consider  how  far 
1873        the  obseryations  of  the  Master  of  the  Eolls  on  the  case  of  Bradbury 
Harbibs     v.  Morgan  (1)  are  well  founded  or  not    It  appears  to  me  that  this 
Fawottt.    ^^*^®  ought  to  be  determined  upon  equitable  considerations,  which 
very  plainly  arise  upon  the  facts  of  the  case  as  they  are  now  dis- 
closed to  us.     I  assume  for  this  purpose  that  the  contract  was  a 
continuing  contract^  and  one  that  required  for  its  termination  six 
months*  notice  to  be  given.   It  is  argued  on  behalf  of  the  claimants 
that  the  six  months'  notice  was  a  six  months'  notice  to  be  given  by 
the  executor  after  the  death  of  the  guarantor.    But  the  execator 
was  himself  the  man  who  was  the  guaranteed  debtor,  and  the  per- 
sonal estate  of  the  guarantor  was  sworn  under  £200,  all  of  which 
was  in  the  knowledge  of  the  bankers.   The  case  of  the  bank  is,  that 
knowing  there  was  no  personal  estate,  and  that  there  was  nothing 
therefore  but  the  real  estate,  they  for  years  after  the  death  of  the 
guarantor  went  on  lending  money  to  the  executor  upon  the  credit 
of  the  real  estate,  and  that  they  have  a  charge  upon  the  real  estate, 
because  the  executor  did  not  give  them  a  written  notice  to  deter- 
mine the  guarantee. 

It  appears  to  me  that  they  must  have  known  that  it  was  the 
plain  duty  of  the  executor  to  have  given  that  notice.  They  most 
have  known  it  was  either  through  a  breach  of  trust  or  thtoogh 
inadvertence  or  neglect  on  the  part  of  the  executor  that  the 
liability  of  the  real  estate  was  continued,  and  they  advanced  the 
moneys  to  him  with  full  knowledge  that  the  real  estate  belonged 
to  the  beneficiaries  under  the  will. 

But  I  think  that  what  really  occurred  between  these  parties 
proceeded  upon  the  footing  that  in  substance  and  in  truth  the 
guarantee  was  at  an  end.  A  ne^  security  was  asked  for,  and  I 
cannot  help  attaching  great  importance  to  the  fact  that  the  result 
of  one  of  the  applications  was  that  a  sum  of  £3200  was  paid  into 
the  bank,  reducing  the  debt  at  that  moment  to  £1600. 

It  was  considered  that  the  guarantee  was  at  an  end  except  as  to 
any  debt  recoverable  at  the  time  of  the  death  of  the  father,  and 
that  the  father^s  death  determined  the  guarantee.  The  bankers 
proceeded  upon  that  footing,  and  the  executor  acted  upon  that 
footing,  and  they  knew  or  ought  to  have  known  that  the  JEither's 

(1)  1  H.  &  C.  249. 
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guarantee  was  determined.    It  would  be,  I  think,  inequitable  to  L.  JJ. 

allow  the  bank  to  recover  against  the  real  estate  those  advances  1878 

which  they  continued  to  make  to  the  executor  of  the  guarantor  WA^a. 

after  the  death  of  the  father.  „    ^' 

Under  the  circumstances,  it  seems  to  me,  therefore,  that  the  — 
order  of  the  Master  of  the  Bolls  was  right. 

Sib  6.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  As  mere  matter  of  law,  although  it 
is  not  necessary,  perhaps,  positively  to  decide  it,  I  am  of  opinion 
that  this  guarantee  was  not  determined  by  the  death*  If  one  were 
to  suppose  a  case,  which  might  very  easily  happen,  where  a  bank 
holding  such  a  guarantee  was  not  aware  of  the  death,  I  should 
think  it  very  hard  upon  the  bank  to  hold  that  a  guarantee  worded 
like  this  was  terminated  by  the  death  of  the  guarantor. 

I  have  great  doubts  whether  even  at  law  there  would  not  have 
been  a  defence  to  an  action  upon  this  guarantee,  on  the  ground 
that  the  subsequent  advances  were  not  really  made  upon  the 
credit  of  the  guarantee,  but  were  made  upon  the  assumption  that 
the  guarantee  had  been  put  an  end  to,  though  a  formal  notice  had 
not  been  given.  Whether  that  is  so  or  nol^  I  entirely  agree  with 
what  the  Lord  Justice  has  said,  that  it  would  be  most  inequitable 
to  hold  that  the  bank  was  entitled  to  have  this  guarantee  satis- 
fied out  of  the  real  estate  of  the  testator.  The  appeal  will  be 
dismissed  with  costs. 

Solicitors:  Messrs.  Torr,  Janeway^  &  Co.;  Mr.  Siretton; 
JlCessrs.  Sharp  &  UUithome. 
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L.JJ.  THUMPER  V.  TRUMPER. 

1873 


[1869    T.    121.] 
May  29. 

RenewMe  Lecisehdlch^Stibsequent  Purchase  hy  Lessee  qf  Reversion^EguitMe 

Charge  en  Beneioahle  Leaseholds. 

W.  W.  T.  was  the  equitable  owner,  subject  to  an  estate  for  life,  and  to 
£1500,  raiseable  on  the  death  of  the  tenant  for  life,  of  leaseholds  for  lives, 
which  were  perpetually  renewable,  and  were  vested  in  B,  as  trustee,  with  a 
direction  to  renew  until  the  £1500  had  been  paid.  The  settlement  under 
which  W.  W.  T.  acquired  his  interest  contained  a  covenant  by  him  to  pay 
the  £1500.  In  1811  IF.  W.  T.  conveyed  his  interest  to  trustees  upon  trust 
for  himself  for  life,  and  after  his  death,  subject  to  raising  the  £1500,  upon 
trust  to  raise  £2000  for  his  younger  children,  and  subject  thereto  for  his 
eldest  son  T.  T.  absolutely.  In  1815,  after  the  death  of  the  tenant  for  life, 
by  a  deed  to  which  the  owners  of  the  £1500  were  parties,  and  which  recited, 
c(Mitrary  to  the  fact,  that  the  £1500  had  been  paid,  B.  conveyed  the  lease- 
holds to  W.  W.  T.  absolutely.  In  1818,  all  the  cestuis  que  vie  being  dead, 
W,  W,  jT.  obtained  a  renewed  lease  from  the  landlord  to  himself,  and  in  1819 
purchased  the  reversion  in  fee,  which  was  conveyed  to  a  trustee  for  him. 
Subsequently  W.  Wl  T.  paid  off  the  £1500.  In  1846  W.  W.  T.  mortgaged 
the  property  in  fee,  the  trustee  of  the  fee  joining,  so  that  the  leasehold  in- 
terest was  merged.  By  will  made  in  1856,  reciting  that  he  had  paid  off  the 
£1500,  and  that  it  was  a  subsisting  charge  on  the  property  for  his  benefit,  he 
made  a  bequest  of  that  charge,  and  appointed  the  £2000  among  his  younger 
children,  and  subject  to  those  charges,  and  to  a  further  charge  of  £509 
created  by  his  will,  devised  all  his  estate  in  this  property  to  T,  T, : — 

Eeld  (affirming  the  decision  of  Bacon,  Y.G.),  that  the  three  sums  of  £1500, 
£2000,  and  £500,  were  subsisting  charges,  and  must  be  raised  out  of  the 
estate,  without  distinguishing  between  those  charged  on  the  leaseholds  and 
that  charged  on  the  fee. 

IHIS  was  an  appeal  by  the  Defendant  Thomas  Trumpet  from  a 
decree  of  Vice-Ohancellor  Bacon. 

By  indenture  dated  the  29th  of  September,  1795,  and  perfected  by 
liyery  of  seisin,  the  Dake  of  Beaufort^  for  the  consideration  therein 
mentioned,  granted  certain  lands  to  T.  Trumper  the  elder,  his 
heirs  and  assigns,  for  the  lives  of  T.  Trumper  the  elder,  Mary 
Hooper,  and  Charles  Walwyn  Trwnper,  and  the  lives  or  life  of  the 
survivor,  at  the  rent  of  £98  6«.  The  deed  contained  a  covenant 
on  the  part  of  the  Duke  that  if  at  any  time  within  twelve  months 
next  after  the  first  death  of  any  or  either  of  the  lires  for  which 
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the  property  was  or  thereafter  might  be  granted,  T.  Trumper  the  L.  JJ. 
elder,  his  heirs  or  assigns,  should  be  desirous  to  continue  a  per-  i873 
petuity  or  right  of  renewal  on  the  terms  and  conditions  therein-  tbumfib 
after  mentioned,  or  to  nominate  and  put  in  a  new  life  or  lives  in 
the  room  of  the  life  or  lives  then  dead,  that  then  and  in  such  case 
or  cases,  and  when  and  so  often  as  it  should  so  happen,  the  Duke, 
his  heirs  or  assigns,  would,  on  payment  of  £205  for  each  new  life 
so  to  be  nominated  and  put  in  within  twelve  months  next  after 
every  the  first  death  of  one  of  the  three  lives  in  the  then  lease,  or 
the  surrender  or  expiration  of  that  lease,  as  the  case  should  be, 
grant  a  new  lease  of  the  property  to  T.  Trumper  the  elder,  his 
heirs  or  assigns,  determinable  on  the  death  of  such  new  life  or  lives, 
and  of  the  other  or  others  then  in  being,  or  on  the  death  of  three 
new  lives  so  then  to  be  nominated  and  put  in,  if  the  old  ones 
should  be  all  then  dead,  and  so  to  continue  such  perpetuity  or  right 
of  renewal  on  the  said  terms  and  conditions  unto  and  in  T.  Trumper 
the  elder,  his  heirs  and  assigns,  for  ever.  There  was  a  provision 
expressly  declaring  the  right  of  renewal  to  be  gone  if  on  any 
occasion  the  nomination  was  not  made  and  the  fine  paid  or 
tendered  within  twelve  months  after  the  dropping  of  the  first  of 
the  three  lives  for  the  time  being. 

By  indenture  dated  the  12th  of  February,  1805,  T  Trumper 
the  elder  conveyed  his  interest  in  the  above  property  to  Theophtlua 
Beavan,  his  heirs  and  assigns,  upon  trust  as  to  the  Lavms  Farm, 
part  thereof,  to  permit  William  WaJwyn  Trumper  the  elder  (son  of 
T.  Trumper  the  elder),  his  heirs  and  assigns,  to  hold  and  enjoy  the 
same  during  the  lives  of  the  persons*  named  in  the  original  grant, 
with  such  benefit  of  renewal  as  therein  contained,  paying  the  said 
rent  of  £98  Gs.  And  as  to  the  rest  of  the  property,  in  trust  that 
T.  Beavan  should  permit  T.  Trumper  the  elder  and  bis  assigns  to 
hold  and  enjoy  the  same  during  his  life,  and  after  the  death  of 
T.  Trumper  the  elder  in  trust  that  Beavan,  his  heirs  or  assigns, 
should  by  mortgage  or  sale  of  the  whole  of  the  premises,  or  a  com- 
petent part  thereof,  or  out  of  the  yearly  rents  and  profits  thereof, 
raise  a  sufficient  sum  of  money  for  putting  in  any  new  life  or  lives 
for  the  purpose  of  continuing  the  grant ;  and  after  raising  the 
same  and  continuing  the  grant,  upon  trust  by  further  mortgage  or 
out  of  the  rents  and  profits,  to  raise  £1500,  and  pay  it  as  therein 
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L.  JJ.      mentioned,  namely,  £300  to  Winifred  Hooper^  £300  to  H<mor 

1873        Trwnper,  £300  to  Ursula  D.  Perry,  £500  to  John  Trumper,  and 

TBuiffiB    £100  to  Francis  Walwyn  Trumper,  such  sums  to  be  paid  with 

••         interest  from  the  death  of  T.  Trumper  the  elder.    W.  W.  Trumper 

the  elder  entered  into  a  covenant  with  Beavan  to  pay  the  £1500 

within  twelve  months  from  the  death  of  T.  Trumper  the  elder  to 
Beavan,  his  heirs  or  assigns,  or  to  the  parties  beneficially  entitled 
thereto.  It  was  declared  that  on  every  renewal  of  the  grant  by  the 
insertion  of  any  life  or  lives,  the  renewed  grant  should  be  taken  in 
the  name  of  Beavan,  his  heirs  or  assigns,  or  some  other  person  or 
persons  to  be  appointed  by  the  persons  to  whom  the  £1500  was 
payable,*  or  the  majority  of  them,  upon  the  trusts  aforesaid,  and 
that  after  the  death  of  T.  Trumper  the  elder  and  payment]  of  the 
£1500,  it  should  be  taken  to  W.  W.  Trumper  the  elder,  his  heirs 
and  assigns,  for  his  and  their  own  benefit.  T. Trumper  the  elder 
covenanted  with  Beavan  to  pay  all  fines  for  renewal  that  should 
become  payable  during  his  own  life.  This  deed  was  not  grounded 
on  a  lease  for  a  year,  nor  inrolled  as  a  bargain  and  sale,  and  to 
remedy  this,  T.  Trumper  the  elder  confirmed  it  by  deeds  of  lease 
and  release  of  the  3rd  and  4th  of  July,  1811. 

By  an  indenture  of  the  27th  of  July,  1811,  grounded  on  a  lease 
for  a  year,  and  made  between  W.  W.  Trumper  and  Mizabelh  his 
wife  of  the  one  part,  and  Thomas  Hughes  and  John  Trumper  of  the 
other  party  and  reciting  the  above  deeds,  W.  W.  Trumper  the 
elder,  in  pursuance  of  an  agreement  entered  into  before  his 
marriage,  which,  however,  did  not  appear  to  have  been  in  writing 
conveyed  his  equitable  estate  in  the  property  to  the  use  of  Hughes 
and  John  Trumper,  and  their  heirs,  during  the  lives  of  the  eettuis  que 
vie  named  in  the  giant  of  1795,  and  the  life  of  the  longest  liver  <d 
them,  subject  to  the  rent  and  covenants,  except  so  far  as  under  the 
deed  of  1805  the  covenants  were  to  be  performed  by  T.  Trumper 
the  elder,  and  subject,  as  to  all  bat  the  Lawns  Farm,  to  the  life 
estate  of  T.  Trumpet  the  elder  under  that  deed,  and  to  the  soma 
by  that  deed  provided  to  be  raised  for  renewing  the  grant,  and  to 
the  raising  the  £1500,  but  upon  the  trusts  thereinafter  dedaced. 
These  trusts  were  to  allow  W.  W.  Trumper  to  enjoy  the  property 
for  life,  he  paying  the  rent  and  keeping  the  covenants,  and  after 
his  decease  to  pay  the  net  rents,  issues,  and  profits  to  EUaoibeCh 
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Tmrnper,  until  some  one  of  ihdr  sons  should  attain  twent j-fonr,  or  1^  JJ.  . 
die  under  that  age  leaying  issae  entitled  to  the  property  under  the  MTS 
trusts  thereinafter  declared,  or  until  some  daughter  of  W.  W. 
TVumper  and  Elizabeth  Trumper  should  become  ^titled  to  the 
property  under  the  trusts,  proTided  Elizabdh  Trumper  should  con- 
tinue a  widow,  and  after  the  happening  of  either  of  those  eventSy  to 
pay  to  her  during  widowhood  an  annuity  of  £100 ;  and  subject  as 
aforesaid,  and  to  the  trusts  thereafter  contained  for  nusing  £2000, 
the  trustees  were  to  stand  poasessed  of  the  property  in  trust  for  the 
Appellant,  T.  Trumper  the  younger,  his  heirs  and  aasignis  wh^i 
he  attained  the  age  of  twenty-four  yean^  with  Tarious  other  dispo- 
sitions to  take  effect  if  he  died  under  that  age,  which  did  not 
happen.  The  trustees  were  directed  after  the  death  of  W.  W. 
Truniper  the  elder  to  raise  by  mortgage,  sale,  or  other  disposition  of 
the  property,  £2000  in  trust  for  all  or  such  one  ix  more  ez- 
clusively  kA  the  other  or  others  of  the  children  of  IF.  IF.  Tvwnper 
the  elder,  by  EltMobelh  Trumper,  or  of  the  issue  bom  in  the  lifietime 
of  W.  W.  Trumper  the  elder,  of  any  such  child  or  children  (except 
such  child  or  the  issue  of  such  child  as  should  become  entitled 
to  the  estate),  as  W.  W.  IWnifwr  the  elder  and  EUzabelh  his  wife^ 
or  the  sur?iTor,  should  in  manner  therein  mentioned  appmnt^  and 
in  de£ralt  of  appointment  upon  the  trusts  therein  mentioned  for 
younger  diildien  and  their  issue.  And  it  was  declared  that  after 
the  death  of  7.  Trumper  the  elder,  and  the  expiration  or  peiform- 
ance  of  the  trusts  for  the  purposes  of  whieh  the  lease  was  authorised 
and  directed  to  be  roiewed  in  the  name  of  Beavan,  his  heirs  or 
assigns,  by  the  indenture  of  the  12th  of  February,  1805,  it  should 
be  lawful  for  the  trustees  or  trustee  for  the  time  being  of  the 
present  deed  to  renew  the  lease  upon  the  droppii^  of  any  life  or 
liTes  named  in  the  then  present^  or  to  be  named  in  any  fotore 
lease  of  the  property,  and  to  obtain  a  new  lease,  to  be  granted  to 
such  trustees  or  trustee  aeoording  to  the  terms  ci  the  eorenant 
forrenewal;  and  by  mortage  or  sale  of  the  property,  or  a  competent 
part  thereol^  to  raise  such  sum  or  sums  of  money  as  should  be 
sofficaent  from  time  to  time  to  disdiaige  the  fines  and  expenses  of 
renewal,  and  that  every  such  new  lease  dioold  be  held  upon  the 
trustk  of  the  present  deed. 
There  were  issue  dt  the  marriage  fire  duldren — the  Appellant 
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L.  JJ.       Thomas  Trumper,  William  Walwf/n  Trumper  the  younger,  EUza- 
1873        heih  Trumper,  Mary,  afterwards  the  wife  of  J£  /.  MiUs,  and  Jafiies 
T^rxR     Jo^^  Trumper. 

In  1814  Hiomas  Trumper  the  elder  died,  and  W.  W.  Trumper 
the  elder  became  entitled  in  possession. 

By  indenture  of  release  dated  the  20th  of  June,  1815,  founded 
on  a  lease  for  a  year,  and  made  between  Beavan  of  the  first  part, 
the  persons  entitled  to  the  £1500  raiseable  under  the  deed  of 
the  12th  of  February,  1805,  of  the  second  part,  and  W.  W. 
Trumper  the  elder  of  the  third  part,  reciting  that  W.  W.  Trumper 
had  paid  or  otherwise  satisfied  to  the  parties  thereto  of  the  second 
part  the  several  sums  of  money  to  them  respectively  payable 
under  the  deed  of  1805,  which  they  thereby  respectively  acknow- 
ledged, and  that  in  consideration  thereof  they  had  agreed  to  join 
and  concur  with  and  to  direct  Beavan  to  convey  the  premises  to 
W.  W.  Trumper  the  elder  in  manner  thereafter  expressed,  Beavan, 
by  the  direction  of  the  parties  of  the  second  part  conveyed,  and 
the  parties  of  the  second  part  released  the  premises  unto  and  to 
the  use  of  W.  W.  Trumper  the  elder,  his  heirs  and  assigns,  freed 
and  discharged  from  the  trusts  of  the  indentures  of  the  12th  of 
February,  1805,  and  the  4th  of  July,  1811,  but  subject  to  the 
rent  and  covenants  in  the  lease. 

On  the  11th  of  May,  1818,  a  new  lease,  perfected  by  livery  of 
seisin,  was  executed  by  the  Duke  of  Beaufort  to  FT.  W.  Trumper 
the  elder.  This  deed  recited  that  Thomas  Trumper  the  elder  died 
in  August,  1814,  Charles  Walwyn  Trumper  in  February,  1815,  and 
Mary  Hooper  in  January,  1818 ;  and  that  W.  W.  Trumper  having 
become  entitled  to  the  premises  for  the  residue  of  the  term  therein 
to  come  and  unexpired,  **hath  upon  the  dropping  of  the  said 
several  lives  respectively  requested  the  said  Duke  of  Beaufort  to 
grant  him  a  renewal  of  the  said  lease  according  to  the  covenant 
contained. in  the  lease,  which- the  said  Duke,  being  unwilUngto 
admit  his  liability  upon  the  said  covenant,  declined  to  do  as  a 
performance  of  the  said  covenant ;  but  at  the  same  time  agreed  to 
grant  to  the  said  W.  W.  Trumper  a  lease  of  the  said  premises  for 
the  three  lives  hereinafter  named  in  consideration  of  the  sum  of 
£615  as  a  fine  or  consideration  for  such  grant;  and  the  said 
W.  TT.  Trumper  agreed  to  accept  such  lease  so  to  be  granted  (it 
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being  understood  that  the  granting  and  acceptance  thereof  should       L.  JJ. 
not  prejudice  or  conclude  the  rights  of  the  said  parties  with  re-       i878 
fipect  to  the  said  covenant,  and  that  such  proviso  to  that  effect     tbuictb 
should  be  inserted  as  hereinafter  expressed)."     The  Duke,  then,     ^   *• 

in  consideration  of  £615,  granted  the  premises  to  W.  W.  Trumper       

the  elder,  his  heirs  and  assigns,  for  the  lives  of  Thomas  Trumper^ 
W.  W.  Trumper  the  yonnger,  and  Elizabeth  Trumper,  and  the 
lives  and  life  of  the  survivors  and  survivor  of  them,  with  a  proviso 
that  the  rights  and  liabilities  of  the  parties  respectively  in  regard 
to  the  covenant  for  renewal  should  not  be  affected  by  the  granting 
or  acceptance  of  the  present  lease. 

After  this  W.  W.  Trumper  the  elder  purchased  the  Duke's 
reversion  in  the  property,  and  by  indentures  of  lease  and  release  of 
the  20th  and  21st  of  January,  1819,  the  Duke  conveyed  the 
property  to  James  Davies  in  fee  upon  trust  for  W.  W.  Trumper 
the  elder,  his  heirs  and  assigns,  subject  to  the  lease. 

By  a  settlement  dated  the  12th  of  October,  1838,  made  on  the 
marriage  of  Mary,  a  daughter  of  W,  W.  Trumper  the  elder,  with 
H.  J.  MUIs,  and  reciting  to  the  effect  that  W.  W.  Trumper  the 
elder  had  paid  to  Honor  Trumper  £300,  to  Ursula  Dorothy  Perry 
£300,  to  John  Trumper  £500,  and  to  Francis  Walwyn  Trumper 
£100,  making  together  £1200,  being  part  of  the  £1500  made 
payable  by  the  deed  of  1805,  and  that  the  residue,  £300,  remained 
<dne  to  Winifred  Hooper;  and  that  W.  W,  Trumper  the  elder  when 
he  paid  the  sums  amounting  to  £1200  did  not  intend  them  to  be 
extinguished  in  the  property,  but  intended  that  they  should  be 
kept  alive  for  the  benefit  of  his  personal  estate,  W.  W.  Trumper 
the  elder,  and  Wizdheth  his  wife,  in  exercise  of  the  power  given  them 
by  the  deed  of  the  27th  of  July,  1811,  appointed  £500  (part  of 
the  £2000)  to  Mary  Trumper^  to  be  payable  on  the  decease  of 
W.  W.  Trumper  the  elder.  By  the  same  deed  Mary  Trumper 
assigned  this  sum  to  the  Defendant  Thomas  Trumper,,  and  W.  W. 
Trumper  the  younger  upon  the  trusts  thereafter  mentioned.  By 
the  same  deed  W.  W.  Trumper  the  elder  assigned  £600  (part  of 
the  £1500  raisable  under  the  deed  of  1805)  to  the  same  trustees, 
on  the  trusts  thereafter  mentioned.  Trusts  were  declared  of  both 
funds  for  Mary  Trumper  and  her  then  intended  husband,  and  the 
children  of  the  marriage. 
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L.  JJ.  In  1845  Winifred  Sooper  died,  leaying  a  will,  which  wag  pioyed 

1873       on  the  14th  of  May,  1845,  by  W.  W.  Tnmper  the  elder,  the 

Tbtjhfeb     executor.    Her  residuary  personal  estate  was  undisposed  of,  and 

Tbukrb.    ^'  ^'  Trumper  the  elder,  as  one  of  her  next  of  kin,  became 

-^       entitled  to  a  share  of  it 

On  the  5th  of  November,  1845,  W.  W.  Trumper  the  dder  mort- 
gaged the  property  in  fee  to  secure  £4500,  Davies  the  trustee  con- 
curring, so  that  the  leasehold  interest  was  merged  at  law.  This 
mortgage  was  expressed  to  be  made  subject  to  the  sums  of  £600 
and  £500,  assigned  by  the  settlement  of  the  12th  of  October 
1838,  but  not  to  any  other  incumbrances. 

In  May,  1853,  Elizdbelh  Trumper  died. 

On  the  9th  of  February,  1856,  W.  W.  Trumper  the  elder 
made  his  will,  reciting  the  deeds  of  the  12th  of  February,  1805, 
and  the  26th  and  27th  of  July,  1811,  and  that  he  had  paid  off  out 
of  his  own  moneys  the  £1500  raiseable  under  the  trusts  of  the  deed 
of  February,  1805 ;  and  that  the  same  was  then  subsisting  as  a 
charge  on  the  property  for  his  own  absolute  benefit,  except  the 
£600  assigned  to  the  trustees  of  Mrs.  MiUs^a  settlement.  The 
testator,  under  the  power  in  the  deed  of  July,  1811,  appointed  that 
the  £1500,  being  the  unappointed  part  of  the  £2000  ruseable 
under  that  deed,  should  after  his  death  go  to  his  children  W.  TFl 
Trumper,  Elizabeth  Trumper,  and  James  John  Trumper,  in  equal 
shares.  And  as  to  the  £900,  the  residue  of  the  £1500  raiseable 
under  the  deed  of  February,  1805,  he  bequeathed  one  moiety 
thereof  to  his  daughter  Elizabelh,  and  the  other  moiety  upon  trusts 
for  the  benefit  of  his  other  younger  children  and  their  issue.  The 
testator  then  charged  the  estate,  the  reversion  of  which  he  had 
purchased  from  the  Duke  of  Beaufort,  with  the  payment  of  £500, 
and  subject  thereto,  and  to  all  incumbrances  subsisting  on  Ihe 
estate,  at  his  decease  (from  the  payment  of  which  he  declared 
that  he  wished  his  personal  estate  to  be  exonerated),  he  devised 
the  estate  to  the  Defendant,  Thomas  Trumper,  in  fee,  and  gave  the 
last-mentioned  £500  as  to  one  moiety  to  his  daughter  XXizdbelh,, 
and  as  to  the  other  moiety  upon  trusts  for  his  other  younger 
children  and  their  issue.  The  testator  appointed  the  Defendant 
Thomas  Trumper,  and  W.  W.  Trumper  the  younger,  one  of  the 
plaintiffs^  his  executors,  and  died  in  December,  1859. 
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The  deed  of  February,  1805,  when  produced,  was  found  to  have       L.  JJ. 
three  indorsements  upon  it,  all  long  subsequent  in  date  to  the        1878 
purchase  of  the  reversion.     First,  a  receipt  dated  the  7th  of    rmuxm 
November,  1826,  by  Ursula  Dorothy  Perry,  for  £300.    Secondly, 
a  memorandum,  dated  the  27th   of  January,   1830,  by  which 
Winifred  Hooper^  the  executrix  of  Honor  Trtimper,  acknowledged 
the  receipt  on  that  day  of  the  £300  payable  to  her,  and  WiUiam 
WaJwyn  Trumper  the  elder,  declared  that  he  did  not  intend  that 
sum  to  merge,  but  to  remain  a  charge  for  the  benefit  of  his 
personal  estate.      Thirdly,  a  memorandum,  dated  the  2nd  of 
January,  1838,  by  which  John  Trumper  acknowledged  payment 
of  £500. 

The  bill  was  filed  by  W.  W.  Trumper  the  younger  and  H.  J. 
MHU  to  have  it  declared  that  the  £1500,  £2000,  and  £500  were 
subsisting  charges  on  the  estate,  and  to  have  them  raised.  The 
existence  of  the  indenture  of  the  20ih  of  June,  1815,  was  unknown 
to  the  Plaintiffs,  it  being  in  the  possession  of  Thomas  Trumper, 
who  by  his  answer  set  it  up,  and  contended  that  it  shewed  that 
W.  W,  Trumper  the  elder  had  paid  off  the  charges,  and  had 
therefore  renewed  the  lease  for  his  own  sole  benefit,  and  that  no 
charges  were  subsisting  thereon. 

Yice-Ghancellor  Bacon  decided  (1)  that  the  three  sums  were 
subsisting  charges,  and  were  charged  not  only  on  the  leasehold 
interest^  but  on  the  fee,  and  that  £600  and  £500,  part  of  the  two 
first-mentioned  sums,  were  so  charged  in  priority  to  the  mort- 
gage for  £1500.    Thomas  Trumper  appealed. 

Mr.  Kay,  Q.O.,  and  Mr.  Cooison,  for  the  Appellant : — 

W.  W.  Trumper,  by  the  deed  of  1805,  covenanted  to  pay  the 
£1500.  It  was,  therefore^  his  personal  debt,  and  must  be  treated 
as  such,  unless  by  the  settlement  of  1811  he  made  it  primarily 
chargeable  on  the  estate,  which  he  did  not  purport  to  do.  When 
he  paid  it  off*  therefore,  it  sunk  for  the  benefit  of  the  estate.  If, 
however,  the  charge  subsists  at  all,  it  is  only  a  charge  on  the 
leasehold  interest,  not  on  the  reversion  in  fee :  RanddU  v.  Bus- 
sett  (2);  Hardman  v.  Johnson  (3) ;  for  the  tenant  for  life  stands 
in  no  fiduciary  position  towards  the  remaindermen. 

(1)  Law  Rept  14  Eq.  295.  (2)  3  Mer.  190.  (3)  3  Mer.  347. 
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L.  JJ.  [The  Lord  Justice  James  :— In  1815  TF.  W.  Trumper  took  a 

1873        conveyance  from  the  trustee  with  notice  of  the  trust] 
Tbcmper        That  will  not  make  the  charges  a  charge  on  the  renewed  lease, 
TbuSpeb.    unless  it  was  the  duty  of  the  trustee  to  renew :  Tudor's  Leading 

Cases  (1).    Here,  in  the  settlement  of  the  27th  of  July,  1811, 

there  was  only  a  power  to  renew,  which  the  trustees  were  at 
liberty  to  exercise  or  not. 

[The  LoBD  Justice  James  : — I  am  of  opinion  that  they  were 
bound  to  renew.] 

By  the  release  of  1815  Beavan  ceased  to  be  a  trustee  for  any- 
body but  W.  W.  Trumper,  and  the  trusts  for  renewal  in  the  settle- 
ment of  1805  came  to  an  end.  The  testator  did  not  intend  to 
create  by  his  will  any  charge  which  did  not  exist  before.  The 
trustees  of  the  settlement  of  1811  were  other  persons,  and  W.  TF. 
Trumper  never  took  their  estate. 

The  Lord  Justice  James: — It  appears  to  me  that  W.  JT. 
Trumper,  as  between  himself  and  other  parties  interested  under 
the  settlement,  must  be  taken  to  have  obtained  a  renewal  in  1818 
under  the  covenant  to  renew ;  and  it  is  clear  that  the  £1500  was 
not  in  fact  paid  off  in  1815. 

Mr.  Amphlett,  Q C,  and  Mr.  Blaehmore^  for  the  Plaintiff,  were 
not  called  upon. 

Mr.  ViUiers,  and  Mr.  Vauffhan  Hawkins,  appeared  for  other 
Defendants. 

Sib  W.  M.  James,  L.J. : — 

I  am  of  opinion  that  the  decision  of  the  Yioe-Chanoellor  is  quite 
right.  When  the  facts,  which  are  complicated,  are  fally  under- 
stood the  case  is  simple.  In  1805  W.  W.  Trumper  became  the 
equitable  owner,  subject  to  a  prior  life  estate  and  to  a  charge  of 
£1500,  of  a  leasehold  estate  for  lives,  renewable  for  ever ;  the 
estate  being  in  that  year  conveyed  by  Thomas  Trumper  the  elder 
to  Beavan  in  trust  for  the  settlor  for  life,  and  after  his  death  to 
raise  by  sale  or  mortgage  the  sums  requisite  for  renewing  the 
(1)  2nd  Ed.  p.  76. 
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lease  and  the  sum  of  £1500,  and  subject  thereto  in  trust  for  W.  L.  Jj. 
W.  Trumper.  In  1811  W.  W.  Trumper  was  minded  to  cut  down  ists 
his  interest  to  an  estate  for  life,  and  to  create  a  further  charge  of  TnmE 
£2000  on  the  same  property  for  his  younger  children,  and,  subject  ^  ** 
to  that  life  estate  and  charge,  to  limit  the  property  to  the  De-  — 
fendant  Thomas  Trumper.  After  this,  by  certain  instruments,  the 
consideration  of  which  it  will  be  conyenient  to  postpone  for  a  time, 
the  estate  became  vested  in  W.  W.  Trumper,  the  trustee  haying, 
by  the  direction  of  the  persons  entitled  to  the  charge  of  £1500, 
conyeyed  it  to  him.  Thereupon,  being  apparently  absolute  owner, 
he  applied  to  the  Duke  of  Beaufini  for  a  renewal  of  the  Jease. 
The  Duke  seems  to  have  disputed  his  right  to  a  renewal,  but  did 
in  fact  renew  under  a  sort  of  protest,  not  being  minded  to  admit 
his  liabiUty  to  renew,  and  W.  W.  Trumper  not  being  minded  to 
admit  that  the  renewal  was  a  matter  of  favour.  This  renewal 
was  upon  the  terms  mentioned  in  the  covenant  for  renewal.  Soon 
after  this  W.  W.  Trumper,  wishing  no  doubt  to  get  rid  of  the 
chance  of  litigation,  bought  up  from  the  Duke  of  Beaufort  the 
reversion  in  fee,  and  had  it  conveyed  to  a  trustee  for  himself. 
What,  then,  was  the  state  of  tlungs  as  between  him  and  the 
Defendant  Thomas  Trumper?  Suppose  Hiomas  Trumper  to  have 
been  inclined  to  say  "  You  have  taken  a  lease  absolutely  without 
taking  any  notice  of  my  interest,  set  the  matter  right."  What 
would  Thomas  Trumper's  rights  have  been  in  this  Court?  His 
right  would  have  been  to  say,  **  You  must  be  reduced  to  the  state 
of  a  tenant  for  life,  for  the  lease  which  you  took  from  the  Duke  of 
Beaufort  must  be  held  to  have  been  taken  for  my  benefit"  W.  W. 
Trumper  could  not  successfully  have  disputed  that ;  but  he  would 
have  had  a  right  to  say,  '*  You  have  no  claim  to  the  fee.  You  have, 
indeed,  a  right  to  a  leasehold  interest,  subject  to  my  life  estate, 
and  with  a  right  of  renewal ;  but  I  have  paid  off  £1500,  which 
was  a  charge  upon  the  whole  leasehold  interest,  and  as  you  reduce 
me  to  a  life  estate,  I  claim  that  £1500."  He  would  have  had  a 
right  to  say  this,  as  there  is  no  ground  for  contending  that  he  paid 
off  the  £1500  for  the  sake  of  making  a  present  of  it  to  Thomas 
Trumper.  No  doubt  the  object  of  the  professed  payment  in  1815 
was  to  facilitate  the  negotiations  with  the  Duke  of  Beaufort.  W. 
W.  Trumper  got  the  estate  apparently  discharged  so  as  to  satisfy 
Vou  VIIL  4  2>  1 
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L.  JJ.  Beavan,  bat  it  is  dear  that  he  never  meant  to  discharge  the  estate 
187S  as  between  liimself  and  the  other  parties  beneficially  interested ; 
ji^^^^  he  never  meant  to  relieve  the  estate  from  the  £1500.  If  he  had 
not  cansed  a  merger  by  the  subsequent  mortgage,  the  rights,  apart 
from  the  effect  of  his  will,  would  have  stood  thus :  Thomas  Trumper 
would  have  been  entitled  to  a  leasehold  for  lives  at  the  yearly  rent 
of  £98  68.9  perpetually  renewable  on  payment  of  a  fine  of  £205, 
and  charged  with  the  £1500  for  the  benefit  of  the  tenant  for  life, 
and  with  the  £2000  for  the  younger  diildren.  Then  comes  the 
willy  by  which  W.  W.  !R'ump€r  recites  that  the  chaiges  are  sub- 
sisting, and  subject  to  them  and  to  a  charge  of  £500  devisee  the 
estate  to  Thomas  Trumpet  in  fee,  reciting  the  charges  as  if  they 
were  charges  on  the  inheritance,  and  not  on  the  leasehold  interest ; 
but  that  cannot  take  away  his  right  to  receive  the  sums  out  of 
what  was  really  charged  with  them.  Circumstances  made  it  not 
desirable  to  deal  with  the  leasehold  interest  separately,  for  that 
interest  and  the  reversion  were  mixed  up  in  such  a  way  that  the 
matter  could  not  have  been  put  strictly  right  without  complicated 
conveyances.  The  two  estates  had  got  together,  and  the  whole 
estate  so  consolidated  is  what  W.  W.  Trumper  deals  with  by  his 
will,  treating  it  all  as  charged.  Justice  will  be  done  by  requiring 
Thomas  Trumper  to  pay  the  whde  of  the  charges,  and  a  severance 
cannot  conveniently  be  made  between  what  is  a  charge  on  the  per- 
petually renewable  leasehold  and  what  is  a  charge  on  the  fee.  The 
appeal  must  be  dismissed  with  costs. 

Sib  G.  Melush,  L.  J. : — 
I  am  of  the  same  opinion. 

Solicitors:  Mr.  Fortune;  Messrs.  Bridges^  SawleU,  4k  Co.;  Mr. 
Joseph  Baw;  Mr.  H.  A.  Dowries. 
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MOXON  V.  PAYNE.  L.  jj. 

[1872    M.    37.]  i^ 

FVaud — Collateral  Agreement — Oondonatum — Ind^ndent  Solicitor —  Unproved     ^^  27  • ' 

AUegations.  June  11, 

Fraud  cannot  be  condoned  unless  there  be  fnll  knowledge  of  the  facts 
and  of  the  rights  arising  oat  of  those  fieusts,  and  the  parties  are  at  arm's 
length. 

An  agreement  rendered  mopemtive  b^  a  collateral  frandnlent  agreement 
cannot  be  made  valid  by  the  abandonment  of  the  collateral  agreement. 

Agreements,  though  prepared  by  an  independent  solicitor,  may  be  set 
aside  if  that  one  of  the  parties  for  whom  the  solicitor  is  acting  is  under  the 
undue  influence  of  the  other  party. 

Where  material  allegations  of  fraud  are  proved,  the  PIdntiff  will  obtun 
relief  although  other  all^ations  of  fraud  may  not  be  proved. 

Decree  of  Malins^  Y.C,  reversed. 

XHE  bill  in  this  suit  was  filed  for  the  purpose  of  setting  aside 
sereral  deeds  on  the  gronnd  of  fraud  and  undue  influence. 

Mr.  E.  MoQson  was  a  publisher.  He  died  in  1858,  haying  by 
his  will  directed  his  business  to  be  carried  on  by  his  widow  until 
his  sons  should  attain  the  age  of  twenty-four  years,  when  either 
or  both  of  them  might  become  partners  in  the  business. 

The  business  was,  for  some  time  after  the  (i^eath  of  Mr.  MooBon, 
managed  for  Mrs.  Moaon  by  Messrs.  Bradbury  A  Evans;  but  in 
1864  Mrs.  Jfoa;ofi,  by  deed,  appointed  Mr.  J.  B.  Payne,  who  had 
been  a  clerk  in  the  establishment,  the  manager,  at  a  salary  of 
i^lOO  a  year.  In  1864, 1865, 1868,  and  1869,  other  deeds  were 
made  between  Payne  and  Mrs.  Mooum  and  one  of  her  sons,  who 
took  a  share  in  the  business  (the  other  son  taking  no  part),  under 
wliioh  deeds  Payne  became  a  partner  in  the  busmess,  and  acquired 
a  large  interest  therein,  and  in  many  of  the  copyrights.  By  an 
indenture  dated  the  29th  of  April,  1869,  Payne  surrendered  all 
his  interest  in  the  business  to  Mrs.  Moxon  and  her  son  Arthur 
Moxan  for  £11,000,  which  Mrs.  Moxon  and  her  son  coyenanted  to 
pay ;  and  they  further  assigned  to  Payne  by  way  of  security  the 
copyrights  and  printed  copies  of  a  large  number  of  books.  This 
sum  of  £11,000  was  afterwards  reduced  through  subsequent 
drawings  by  Payne. 

4  D  2  1 
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L.  JJ.  Daring  part  of  this  tiine,  between  1864  and  1869,  the  bosmesB 

1878  appeared  to  have  been  very  profitable,  the  profits  being,  however, 
M^if  over-estimated  by  all  parties ;  and  Mrs.  Moxon  and  her  childien 
p^^  had  the  greatest  confidence  in,  and  considered  themselves  nnder 
——  great  obligations  to  Payne.  In  1871,  however,  the  bnsineas  was 
deeply  indebted;  some  creditors  had  obtained  judgment  against 
the  partners  and  threatened  execution.  Under  these  dream- 
stances  an  agreement  under  seal,  dated  the  2nd  of  Jnne,  1871, 
was  executed  by  Mrs.  Moocon  and  her  son  Arthur  MooBon,  Payne 
and  his  wife  (who  had  an  interest  in  some  of  the  copyrights),  and 
Messrs.  Ward,  Lock,  dk  Tyler,  the  creditors,  by  which  agreement 
all  the  stock-in-trade,  copyrights,  &C.,  were  (subject  to  certain 
claims  of  Messrs.  Oau>an)  assigned  by  Mrs.  Moxon,  Arthur  MooBon, 
and  Payne,  to  Ward,  Lock,  dk  Tyler,  for  the  purpose  of  an  ar- 
rangement for  carrying  on  the  business.  By  the  11th  clause  of 
the  agreement  Payne  was  to  retain  certain  royalties  on  some  of 
the  copyrights;  and  by  the  13tb  clause  it  was  provided  that,  ''As 
to  the  debt  of  £10,000,  for  which  Messrs.  Moxon  became  liable 
to  Mr.  Payne,  and  which  Messrs.  Cowan  hold  as  security,  it  is  only 
to  rank  for  a  dividend  until  Messrs.  Cowan^s  debt  is  satisfied,  and, 
as  between  Messrs.  Moooon  dk  Co.  and  Mr.  Payne,  it  is  agreed  that 
such  a  sum  has  been  ascertained  upon  an  incorrect  basis,  and  upon 
a  mistake  of  facts,  and  the  said  Moxon  dk  Company  and  Mr.  Payne 
agree  (subject  to  Messrs.  Cowan^e  claims  and  rights)  to  readjust 
the  above  amount,  but  Mr.  Payne  is  not  to  make  any  claim  against 
Messrs.  Mown  in  respect  of  the  said  £10,000,  until  all  the  debts 
of  the  creditors  set  out  in  the  first  schedule  are  paid  in  full."  The 
agreement  also  provided  for  referring  to  arbitration  any  matters, 
in  dispute  between  Mrs.  Moxon  and  her  son  and  Payne. 

Previously  to  this  time  Mr.  AMen  had  acted  as  solicitor  for  Mrs» 
Moxon  and  her  sons,  and  also  for  Payne,  but  he  declined  to  act  for 
Payne  in  this  matter,  and  Payne  had  no  independent  solicitor,  the 
only  solicitors  concerned  being  Mr.  AUen  and  the  solicifans  for  the 
creditors.  It  appeared  from  .the  evidence  that  the  13th  provision 
of  the  agreement  was  inserted  by  Mr.  AUen  against  the  wish  of 
Arthu/r  Moxon,  and  that  Arthur  Moxon  executed  two  deeds,  pur- 
porting to  be  made  between  Mrs.  Moxon  and  Arthur  Moxon,  and 
Payne  and  his  wife,  bearing  date  the  same  2nd  day  of  June,  1871» 
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and  prepared  by  other  solicitors,  by  which  deeds  totally  diflforent      L.  JJ. 
arrangements  were  made  as  to  the  business  and  the  copyrights,       1878 
and  the  sum  which  Mrs.  Moxon  and  Arthur  Moxon  owed  to  Payne      moxov 
ms  stated  to  be  £7000.  ^^^ 

The  bill  was  filed  by  Mrs.  Moxon  and  Arthur  Moxon  against       

J.  B.  Patfne  and  his  wife,  the  other  children  of  Mrs.  Moxon^ 
and  yarious  incumbrancers,  alleging,  amongst  other  things  (by 
par.  10),  that  ''  shortly  after  the  death  of  the  said  Edward  Moxon 
the  said  James  Bertrand  Patfne  formed  the  design  of  raising 
himself  at  the  expense  of  the  Plaintiff,  Emma  MooDon,  and  her 
children,  and  possessing  himself  of  their  property ;  and  in  pur- 
suance of  this  design  he  contrived  and  perpetrated  between  the 
years  1863  and  1871  a  series  of  frauds,  the  details  whereof  are 
hereinafter  stated."  The  bill  then  alleged  that  Payne  had  obtained 
xmbounded  influence  oyer  Mrs.  Moooon,  and  that  she  placed  implicit 
<x>nfidence  in  him,  and  that  he  had  induced  her  to  give  him  the 
entire  management  of  the  business.  The  bill  then  stated  t&e  deeds 
and  the  circumstances  under  which  it  was  alleged  that  they  were 
^executed ;  and  the  bill  prayed  that  all  the  deeds  might  be  set 
aside,  and  that  Payne  might  be  declared  not  entitled  to  any 
-royalties  on  the  copyrights,  or  to  any  interest  in  the  business; 
and  prayed  accounts  on  that  footing. 

The  yice-ChanceUor  Maline  was  of  opinion  that  all  the  trans- 
actions prior  to  the  deed  of  the  2nd  of  June,  1871,  were  vitiated 
by  undue  influence  and  miscalculations  as  to  the  value  of  the  pro- 
perty. It  was  evident  that  Payne  had  been  actuated  throughout 
t>y  an  eager  desire  to  enrich  himself  speedily ;  but  His  Honour 
thought  that  there  was  no  ground  for  the  charges  of  fraud  put 
forward  in  the  bill,  since  every  transaction  had  been  carried  out  by 
the  fietmily  solicitor  of  the  Moxona  with  the  assistance  of  the  old 
accountant  of  the  flrm.  All  these  transactions  were,  however,  set 
right  by  the  deed  of  the  2nd  of  June,  1871,  which  was  prepared 
by  the  solicitor  for  the  Moxons  and  by  the  creditors*  solicitor,  the 
Defendant  himself  being  unrepresented  by  any  solicitor.  This 
deed  His  Honour  considered  to  be  a  flnal  settlement  between  the 
parties.  The  suit,  therefore,  was  entirely  unnecessary,  and  as  the 
relief  sought  for  was  founded  on  fraud,  for  which  there  was  no 
justification,  he  should  dismiss  the  bill  with  costs. 
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L,  JJ.  The  PIainti£b  appealed. 

1873 

^-'v^  Mr,  Pearson,  Q.O.,  and  Mr.  JD.  Jones,  for  the  Flaintifis. 

MOXOK 

Patsk.  Mr.  Lococh  Wdh,  and  Mr.  Byrne,  for  Payne. 

Mr.  Olasse,  Q.C.,  and  Mr.  Speed,  Mr.  Cotton,  Q.C.,  and  Mr.  Leeeon,, 
*Mr.  Kiggins,  Q.C.,  and  Mr.  HoiZ^y,  for  other  Defendants. 


June  11.  Sib  W.  M.  James,  L.  J.,  now  deliyered  the  judgment 
of  the  Court,  and  after  statmg  at  length  the  contents  of  the  deeds 
prior  to  those  of  June,  1871,  and  the  circumstances  under  which 
they  were  executed,  continued : — 

There  really  can  be  no  manner  of  doubt  that  these  deeds  (8q1> 
sequent  to  the  first  deed),  arrangements,  bargains,  gifts,  and 
transactions  so  made  and  entered  into  were  fraudulent  and  Toid. 
A  Court  of  Equity  would  be  abdicating  its  highest  Amotions^  and 
would  be  unworthy  of  its  name,  if  it  permitted  such  things  to  be 
done  with  impunity,  and  such  profits  and  benefits  to  be  quietly 
enjoyed.  And  up  to  this  point  we  have  the  full  concurrence  of  the 
Vice-chancellor.  But  the  Yice-Chancellor  was  of  opinion  that  the 
Plaintiflb  had  lost  all  right  to  relief  by  what  afterwards  occurted. 
It  is,  therefore,  necessary  to  consider  what  it  was  that  so  occurred. 

The  dream  of  prosperity  indulged  in  at  the  outset  was  in  a  veiy 
few  months  rudely  dispelled.  The  business,  which  was  supposed  to 
have  had  surplus  assets  to  the  extent  of  £30,000,  found  itself  in  inex« 
tricable  difSculties  (the  management^  be  it  noted,  being  still  in  the 
hands  of  Payne),  Judgment  was  obtained  in  an  action  in  which 
Payne  also  was  a  Defendant;  an  execution  was  actually  put  in,, 
which,  unless  some  arrangements  were  made,  must  have  been 
followed  in  a  few  days  by^.bankruptcy,  in  which  case,  no  doubt,  the 
judgment  would  have  been  enforced  against  the  goods  of  the 
Defendant  Payne. 

In  this  emergency  it  became  necessary  to  make  arrangements 
with  the  creditors  in  order  to  avert  the  absolute  ruin  which  would 
have  ensued  on  a  bankruptcy. 

[His  Lordship  then  stated  the  circumstances  under  which  th& 
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first  deed  of  the  2nd  of  June,  1871,  was  executed,  and  the  substance       L.  JJ. 
of  that  deed.]  1S78 

The  Vice-Ghaneellor  was  of  opinion  that  this  was  an  answer  to  jm^^ 
the  Plaintiff's  case.  He  thought  that  the  solicitor  knew,  or  ought  p^^ 
to  have  known,  all  the  facts  of  the  case,  and  that  the  agreement  to  ^— 
refer  to  arbitration  was  a  final  settlement  and  compromise  of  all 
questions  between  them.  It  is  difficult  to  conceive  how  this  • 
could,  under  any  circumstances,  have  been  sufiScient.  Frauds  or 
impositions  of  the  kind  practised  in  this  case  cannot  be  con- 
doned ;  the  right  to  property  acquired  by  such  means  cannot  be 
confirmed  in  this  Court  unless  there  be  full  knowledge  of  all  the 
facts,  fiill  knowledge  of  the  equitable  rights  arising  out  of  those 
facts,  and  an  absolute  release  from  the  undue  influence  by  means 
of  which  the  frauds  were  practised.  To  make  a  confirmation  or 
compromise  of  any  value  in  this  Court  the  parties  must  be  at  arm's 
length,  on  equal  terms,  with  equal  knowledge,  and  with  sufficient 
advice  and  protection.  In  this  case  the  solicitor  was  really  acting 
almost  officiously ;  he  put  in  the  protecting  clause  ex  proprio  motu 
8U0,  not  only  without  any  instructions  from,  but  actually  against, 
the  will  of  his  clients,  who  continued  to  maintain  their  infatuated 
confidence  in  the  Defendant  Payne.  The  agreement  itself  is  of 
such  a  nature  as  to  require  the  very  strongest  evidence  of  know- 
ledge, and  freedom  of  will,  and  deliberate  purpose  to  sustain  it  in 
this  Court.  It  is  shortly  this :  A  man  fraudulently  appropriates 
another  man's  property.  He  then  sells  it  to  him  for  a  fraudulent 
price.  He  then  agrees  that  there  was  a  mistake  as  to  the  price, 
and  that  the  real  value  shall  be  ascertained  and  the  property 
taken  at  that  ascertained  value,  and  then  says  to  a  Court  of 
Equity:  ''Now  I  can  hold  fast  what  I  so  got.  Giving  up  the 
benefit  of  the  second  fraud  in  the  sale,  I  have  had  my  first  fraud 
in  the  acquisition  of  the  property  condoned,  and  my  right  confirmed 
and  established,  so  that  you  cannot  deprive  me  of  it.*' 

But  in  truth  it  does  not  stand  even  there.  The  Plaintiffs,  in 
fact^  never  got  the  benefit  of  the  arrangement  which  the  soli* 
citor,  Mr.  JJlen,  had  fondly  thought  he  had  acquired  for  them. 
For  while  the  agreement  was  signed,  apparently  as  the  actual 
agreement  between  the  partiecf,  this  transaction  took  place :  Arthur 
MooDon  was  induced  to  think  that  this  interference  of  the  solicitor 
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L.  JJ.      was  very  o£Scioas,  and  was  very  unfair  and  unjust  towards  the  De- 

1873        fendant  Payne,  and,  unknown  to  the  solicitor,  he  signed  two  other 

ji^oK      documents,  in  fact  nullifying  the  whole  agreement  as  to  referring 

PAY19B.      ^^^  questions  to  arbitration,  bearing  date  the  same  day,  the  2Qd 

—        of  June,  1871.     [His  Lordship  then  stated  the  terms  of  these 

documents.] 

No  justification  of  these  documents  was  attempted.  They  cannot, 
of  course,  stand  of  themselves,  but  the  Defendant  Payne,  who 
obtained  them,  is  absolutely  precluded  from  setting  up  the  agree- 
ment nullified  by  them  as  being  of  any  validity. 

The  Yice-Chancellor  was  of  opinion  that  the  Defendant  Payne 
had  before  suit  given  up  all  right  under  these  documents,  and  had 
submitted  to  be  bound  by  the  agreement^  and  was  therefore  entitled 
to  stand  in  this  Court  as  if  no  such  documents  had  been  executed. 

We  are  unable  to  concur  with  the  Yice-Chancellor  as  to  the 
fact  that  be  had  so  given  up  such  right  [His  Lordship  then 
stated  the  circumstances.] 

But  if  the  fact  were  so,  it  would  be  immaterial.  The  Defendant 
Payne  could  not  by  such  an  ofier  set  up  the  agreement^  nor  puige 
himself  of  the  additional  fraud  which  these  documents  prova 

Li  Bridgeman  v.  Qreen  (1),  which  is  the  great  authority  on  this 
subject.  Lord  Chief  Justice  WQmot  says  (2) :  <'  In  cases  of  foigery, 
instructions  under  the  hand  of  the  person  whose  deed  or  will  is 
supposed  to  be  forged,  to  the  same  effect  as  the  deed  or  will,  are 
very  material  But  in  cases  of  undue  influence  and  imposition  they 
prove  nothing ;  for  the  same  power  which  produces  one  produces 
the  other ;  and  therefore,  instead  of  removing  such  an  imputatioo, 
it  is  rather  an  additional  evidence  of  it"  The  same  principle  applies 
to  instruments  obtained  apparently  ratifying  and  confirming  the 
transaction. 

In  this  case  the  influence  was  so  continuous  that  it  is  impossible 
to  say  that  Arlhwr  MooBon  had  the  advice  and  assistance  which  he 
ought  to  have  had;  He  was  not,  in  truth,  relying  on  or  being 
advised  by  Mr.  AUm  against  the  Defendant  Payne^  but  was  rely- 
ing on  and  being  advised  by  the  Defendant  Payne  against  Mr. 
Allen.  The  right  of  the  Plaintifls  is  not,  therefore,  afiected  by  the 
arrangement  of  the  2nd  of  June,  1871. 

(1)  2  Vea.  Sen.  627 ;  WiUn.  Not«»,  58.  (2)  WUm.  Notes,  70. 
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[His  Lordship  then  referred  to  other  parts  of  the  case  not      L.'JJ. 
material  to  this  report]  1873 

A  great  part  of.  the  argument  i¥hich  was  addressed  to  us  on  i^^h 
behalf  of  the  Defendant  Payne  was,  that  the  ease  alleged  against 
faim  by  the  bill  was  one  of  gross  and  premeditated  fraud,  and  that 
unless  the  actual  fraud  as  allied  was  proved,  the  bill  must  &il. 
It  was  contended  that  the  Plaintiffi  were  bound  to  make  out,  and 
liad  failed  to  make  out,  the  case  alleged  in  the  10th  paragraph  of 
the  bill.  [His  Lordship  then  read  that  part  of  the  10th  paragraph 
vrhich  has  been  stated  above.] 

It  is  true  that  when  a  case  is  based  on  fraud,  the  fraud  must  be 
proved,  and  no  relief  could  be  given  in  this  suit  on  any  different 
ground  But  the  obtaining  of  property,  or  of  any  benefit,  through 
the  undue  and  unconscientious  abuse  of  influence  by  a  person  in 
whom  trust  and  confidence  are  placed,  has  always  been  treated 
as  a  fraud  of  the  gravest  character;  and  if  such  frauds  are  alleged 
and  proved,  the  allegation  that  they  were  parts  of  a  scheme  very 
early  conceived  and  deliberately  carried  out  iS|  whether  it  be  made 
out  or  not,  of  no  material  consequence  in  such  a  suit  It  is  at  most 
a  rhetorical  exaggeration,  which  a  person  who  commits  the  frauds 
has  no  right  to  complain  of.  If  a  man  robs  his  fellow  traveller, 
and  is  indicted  for  so  doing;  the  allegation  that  he  became  the 
companion  of  his  victim  with  a  pre-conceived  design  to  rob  him  is 
wholly  immaterial. 

Much  the  same  line  of  defence  was  taken  in  the  case  of  Huguenin 
▼.  Baadey  (1),  and  it  may  be  worth  while  to  quote  what  Lord  Md/m 
said  in  that  case :  ^  I  agree,  further,  that  the  relief  must  proceed 
upon  what  is  alleged  and  proved  by  the  persons  complaining,  that 
their  complaints  must  be  treated  as  effectual  or  ineffectual  ac- 
cording to  what  they  have,  not  what  they  could  have,  represented. 
...  I  have,  therefore,  looked  through  this  bill  with  reference  to 
the  frame  of  it,  and  I  have  no  doubt  this  case  might  have  been 
more  clearly  reached  if  the  situation  of  the  parties  had  enabled 
them  to  go  through  all  the  di£Bculties  as  to  amendment ;  also  that 
many  circumstances  might  have  been  brought  forward  on  behalf 
of  the  Defendants,  which  I  am  bound  not  to  look  at  But,  taking 
the  case  as  it  stands,  though  there  is  in  this  bill  much  foul 
(1)  14  Ves.  273,  290. 
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U  J  J.      allegation,  which,  if  not  true,  ought  not  to  be  there,  and  a  great  deal 

1873       of  which  is  denied  and  clearly  disproved,  there  is  enough  upon  the 

Moxov      ^iU  c^d  in  evidence  to  shew  that  this  deed  cannot  stand,  if  the 

Patsx.      ^bol^  transaction  taken  together  cannot  stand." 

—  The  Plaintiffs  have,  in  our  judgment^  substantially  proved  the 

material  allegations  of  fraud  in  respect  of  the  several  transactions 

by  which  the  Defendant  Payne  has  appropriated  their  property, 

and  they  are  entitied  substantially  to  the  relief  they  have  prayed. 

The  bill  must  be  dlsmiBsed  so  far  as  it  seeks  to  recover  the  shares 

of  the  copyrights  purchased  for  Mrs.  Payne.    But  as  to  the  rest  of 

the  case  there  must  be  a  declaration  that  all  the  deeds,  bargains^ 

and  gifts  made  with  or  obtained  by  the  Defendant  P€iyne  since 

the  deed  of  the  1st  of  June,  1864,  are  fraudulent  and  void ;  that 

he  is  entitied  to  the  salary  of  £400  a  year  under  that  deed  up  to 

the  time  when  Arthur  Moxon  attained  the  age  of  twenty-four. 

His  Lordship  then  directed  accounts  to  be  taken  accordingly, 
Payne  being  entitied  to  all  expenses  and  allowanoes ;  and  Payh$ 
to  pay  the  costs  of  the  suit. 

Solicitors  for  the  Plaintiffs :  Messrs.  Allen  dt  Edwards. 
Solicitors  for  Mr.  Payne:  Messrs.  Beriham  db  TinddL 
Solicitors  for  the  Mortgagees :  Messrs.  Wed  &  King. 


Jihm6,9,  12. 


L.JJ.  HILL  v.  WILSON. 

^^^  [1871    H.    124.] 

Gift — Acceptance — Q\ft  or  Loan— Promissory  Note-^ParU  Agreement — Em- 
dence  by  Claimant  under  alleged  Bargain  with  a  person  since  Deceased— 
Corroboration, 

W.,  the  uncle  of  the  PUintiff'«  wife,  was  aj^lied  to  by  a  friend  of  the 
Plaintifif  to  advance  £1000  to  defray  some  expenses  ooimected  with  the 
Plaintiff's  election  as  Member  of  Parliament  W.  declined  to  make  the 
adyance,  but  said  he  would  give  the  Plaintiff  £500  and  deduct  it  from  the 
legacy  he  intended  to  leave  to  his  wife.  Shortly  afterwmcds  W.  sent  the 
Plaintiff  a  cheque  for  £500.  The  Plaintiff  wrote  to  thank  W^  saying  that 
he  would  gladly  repay  it  at  an  early  opportunity,  and  hoped  shortly  to  be 
able  to  do  so.  A  few  weeks  afterwards,  as  the  Plaintiff*  deposed,  a  conversa- 
tion took  place  between  him  and  IT.,  and  it  was  agreed  at  the  Plaintiff's 


•t. 
Wiuofv. 


YOIi.  Ym.]  GHANCOERT  AFFBALS.  889 

instanoe  that  the  Pkmti£F  ahoold  paj  banker's  interest  on  the  sum  daring        L  JJ. 
ir.*s  life ;  and  the  Flaintifr,  for  the  porpose,  as  he  deposed,  d  effectoating        ^g^ 
this  agreement,  signed  and  gave  to  IT.  a  promissory  note  for  £500,  with         %^^^ 
intbrest  at  £1  per  cent.,  on  the  nndeistanding  that  payment  of  the  prin-    .    Hill 
eipal  was  not  to  he  enforced,  hat  only  payment  of  interest,  during  IT.'s 
lifis.    After  WJm  death  his  ezecntoES  sued  the  Plaintiff  on  the  note  &t  the 
£500:— 

Bdd  (rerening  the  decinon  of  Malins,  Y.C.X  that  (slthongB,  if  there  had 
been  a  complete  gift  of  the  £500^  it  ooold  not  aflerwaids  have  fonned  a  con- 
sidention  for  a  promisBory  note)  the  exeeuton  wen  entitled  to  reoorer ;  for 
that»  aa  the  Plaintiff  had  not,  before  the  giving  of  the  promissory  note, 
agreed  to  accept  the  £500  as  a  gift,  it  remained  open  whether  it  shoold  be  a 
g^  or  loan;  and  the  giving  the  promissory  note  was  conchisive  evidence 
that  the  parties  agreed  upon  its  being  a  loan ;  and  the  Goort  ooold  not  allow 
the  docomentsiy  evidence  to  be  rebatted  by  the  parol  evidence  given  by  the 
Plaintiff  on  his  own  behalf. 

Per  Jame$^  hj.  Evidence  of  a  Pbdntiff  on  his  own  behalf  as  to  a  bar- 
gsin  with  a  man  since  dead  onght,  hi  the  absence  of  corrobontion,  to  be 
disregarded. 

XhIS  was  an  appeal  from  a  decree  of  Yice-Chancellor  JUa/ffu,  by 
which  he  restrained  the  Defendants,  the  execatois  of  Mr.  Edward 
TFtZsofi,  by  a  perpetual  injunction,  from  enforcing  a  judgment 
which  they  had  obtained  at  law  against  the  Plaintiff,  Mr.  Stawiey 
HiB,  on  a  promissory  note  for  £500  which  he  had  given  to  Mr. 
Edward  Wilson  during  his  lifetime. 

The  material  circumstances  were  as  follows: — ^In  May,  1868, 
there  remained  unpaid  certain  electioneering  expenses  which  had 
been  incurred  on  behalf  of  Mr.  Stavdey  HiH  at  Caveniry.  Mr. 
HUl  considered  himself  not  liable  for  these  expenses,  and  was 
unwilling  to  pay  them.  Mr.  Oray,  a  friend  of  his,  who  had  been 
concerned  in  conducting  the  election  for  him,  thought  it  was  Tery 
desirable  that  they  should  be  paid ;  and  accordingly,  without  con- 
sulting Mr.  Em,  he  went^  on  the  4th  of  May,  to  Mr.  Edward 
Wibon^  who  was  the  unde  of  Mr.  nUTs  wife,  and  applied  to  him 
for  £1000  for  the  purpose  of  paying  these  expenses.  Mr.  WUson, 
according  to  the  eridence  of  Mr.  Qray,  which  the  Court  r^arded 
as  quite  trustworthy,  declined  to  advance  £1000,  but  consented  to 
advance  £500  by  way  of  gift,  at  the  same  time  expressly  and  very 
clearly  stating  to  Mr.  Oray  that  the  £500  would  be  deducted  from 
the  sum  which  he  (Mr.  WUson)  intended  to  leave  huB  niece  by  his 
will.    Mr.  Gray  advised  him  to  write  to  Mr.  HUl,  and  to  send  the 
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L.  J  J.  cheque  to  him ;  and,  accordiDg  to  Mr.  BUCs  eTidence,  a  letter  did 
1878  arrive.  The  yice-Chancellor  came  to  the  condosion  that  the 
Hill  cheque  was  contained  in  that  letter;  but  the  further  eyidenoe 
WiLBQN  ^bich  was  produced  on  the  appecd  satisfied  the  Court  that  this 
—        was  not  the  case. 

On  the  8th  of  May,  I8689  Mr.  WtlsMh  wrote  to  his  own  solicitor  as 
follows : — ^^  The  only  alteration  that  I  have  to  suggest  respecting 
my  will  is  that  of  Mrs.  8.  HtUy  who,  I  am  sorry  to  say,  is  rapidly 
sinking  from  consumption,  and  who  cannot  last  long.  I  leave  her 
£4500,  to  be  settled  on  her  son.  This,  as  you  were  aware»  stood 
before  at  £5000 ;  but  I  have  advanced  her  husband  £500  this 
week  to  enable  him  to  pay  his  electioneering  expenses  at  Coventry. 
The  drawings  also  left  to  Mrs.  Hill,  in  the  event  of  her  death,  to 
go  to  Mrs.  Brooke."*  Theo,  '^  I  enclose  a  draft  on  the  Lancaster 
Bank  for  £18,000,  the  receipt  of  which  be  pleased  to  acknowledge 
along  with  the  draft  of  the  will." 

Mrs.  HiU  died  on  the  14th  of  May.  On  the  21st  of  May  a 
cheque  was  drawn  by  Mr.  Wibon  for  £500,  payable  to  Mr.  Stavdey 
HUl  or  order,  and  was  enclosed  that  same  evening  in  a  letter 
to  Mr.  Oray  in  London^  which  appeared  to  have  been  received 
by  him  on  the  22nd  or  the  23rd  of  May.  Mr.  Gray  called  on 
Mr.  HiU  at  his  house  in  town,  handed  the  cheque  to  him,  pro- 
cured his  indorsement  to  it,  and  then  received  the  cheque  back. 
On  the  23rd  the  cheque  was  paid  by  Mr.  Oray  into  his  own  accoont 
at  the  Bank  of  England,  and  was  paid  on  the  25th  by  Mr.  WUeon^t 
bankers,  on  whom  it  was  drawn.  There  was  some  question  whetJier 
Mr.  Oray  had  made  any  actual  advances  which  made  him  a  holder 
for  value,  but  the  Court  treated  the  case  on  the  footing  of  his  being 
such. 

On  the  24th  of  May  Mr.  HiU,  who  had  left  town  on  the  23rd, 
wrote  from  the  country  to  Mr.  Wilson  as  follows : — **  Dear  Mr. 
Wilson, — ^Before  I  left  town  yesterday  evening  Oray  called  upon 
me  and  handed  to  me  a  cheque  for  £500,  which  he  had  received 
from  you.  I  indorsed  it  and  handed  it  to  him  in  liquidation  of 
these  Coventry  expenses.  I  am  very  much  obliged  indeed  to  you 
for  it.  I  have  had  so  many  expenses  this  year  that  I  should  hare 
had  difficulty  in  meeting  their  large  claims.  I  will  gladly  repay  it 
to  you  at  an  early  opportunity,  and  I  hope  that  it  will  not  be  very 
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long,  as  the  death  of  my  very  dear  old  friend  Mr.  Tarleton,  who       UJJ. 
died  on  the  Sunday  preceding  the  death  of  my  darling  wife,  wiU,       1978 
I  rather  think,  place  a  few  thousands  at  my  disposal  in  the  conrse       ttttf. 
of  this  year.    The  dear  old  man  left  all  to  me  after  the  payment     y^^^lng^ 
of  l^aeies;  and  though  the  legacies  are  large  in  comparison  with       — 
the  small  property  oyer  which  he  had  power  to  dispose,  there  will 
be,  I  think,  enough  to  enable  me  to  return  you  what  you  have  - 
kindly  sent  me.    I  send  you  this  sheet  entirely  on  business."    The 
letter  then  went  on  to  other  matters. 

Mr.  HiB,  in  his  eyidence  in  the  cause,  stated  as  follows : — **  In 
August  or  September,  1868,  being  on  a  visit  to  the  said  Edward 
WUson,  I,  in  the  course  of  conversation  with  him,  alluded  to  the 
kind  manner  in  which  he  had  assisted  me  in  respect  of  the  said 
election,  but  said  that  I  did  not  like  being  under  such  an  obliga* 
tion.  He  replied,  *  It  doesn't  matter,'  and  aUuded  to  what  he  had 
said  to  the  said  Frederick  Oray — that  if  I  had  it  now  I  must  not 
expect  it  afterwards.  I  said,  *  Yes,  but  you  are  out  of  the  money 
now,'  and  he  replied,  *  Well,  it  would  only  have  been  lying  at  my 
banker's.'  I  said,  *  Well,  your  banker  would  have  allowed  you 
interest  upon  it,'  and  he  replied,  *  Well,  you  can  pay  me  what  he 
would  allow,  one  per  cent.'  Thereupon  I  of  my  own  motion  sent 
to  my  clerk  in  London  for  a  stamped  paper,  and  wrote  upon  the 
same  a  formal  promissory  note  for  £500  and  interest  at  the  rate  of 
one  per  cent  per  annum,  expressing  the  same  to  be  payable  to  the 
said  Edward  WiUon  on  demand ;  and  one  day,  after  dinner,  having 
first  signed  the  said  document,  I  handed  it  to  the  said  Eduoard 
WUson.  When  the  aforesaid  conversation  between  me  and  the 
said  Edward  Wilson  took  place,  and  when  I  subsequently  handed 
over  the  document  as  aforesaid,  it  was  clearly  understood  between 
us,  and  it  was  taken  by  the  said  Edward  WUson  on  the  express 
agreement,  that  it  was  never  to  be  enforced,  and  that  the  only 
object  with  which  it  was  prepared  and  signed  was  to  express  the 
voluntary  undertaking  on  my  part  to  pay  to  the  said  Edward 
Wilson,  during  his  life,  interest  on  the  said  £500  at  the  rate  afore- 
said. The  said  Edward  Wilson  never  asked  me  for  the  said  docu- 
ment, or  any  agreement  or  undertaking  to  repay  the  £500  given 
by  the  said  Edward  Wilson  under  the  circumstauces  hereinbefore 
mentioned,  and  never  had,  I  verily  believe,  the  least  intention 
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Ii.JJ.  that  any  proceedings  should  be  taken  against  me  on  the  mi 
1873  document^  or  otherwise  to  require  from  me  any  such  repaym^it; 
^^  and  I  yerily  believe  that  the  said  sum  of  £500  was  intended  by 
him  solely  as  a  gift>  and  that  it  was  so  accepted  and  treated  by 
me,  and  so  considered  by  us  both  down  to  the  time  of  bis  death ; 
and  when  he  took  the  said  document  from  me^  he  did  so  merely 
because  I  pressed  it  upon  hiin»  and  without  ever  contemph&ting  the 
exercise  of  any  right  which  such  document  purported  to  giye." 
Mr.  HiB  went  on  to  state  that  on  two  occasions  interest  at  £1  per 
cent,  was  paid  upon  the  note.  On  one  occasion  half  a  year's  in- 
terest was  allowed  in  account  between  him  and  the  testator,  and 
on  another  occasion  £5  was  paid  as  a  year's  interest ;  and  in  respect 
of  one  of  the  payments  an  indorsement  appeared  upon  the  note 
itself,  in  the  handwriting  of  Mr.  Wilson,  admitting  the  payment. 

Mr.  James  Christopher  Wilson,  who  was  a  brother  of  Mr.  Wilson 
and  one  of  his  executors,  deposed  that  he  had  conversations  with 
the  testator  as  to  the  management  of  his  business  after  his  death, 
and  that  on  nearly  all  these  occasions  the  manner  in  which  Hr. 
Wilson  alluded  to  the  transactions  with  Mr.  SSI  was  as  follows:— 
*^  You  will  recollect  that  you  will  have  to  collect  that  £500  from 
Stavdey  after  I  am  dead." 

It  appeared  that  shortly  aftor  Mrs.  EiWs  death  Mr.  WUsim 
altered  his  will,,and  reduced  the  £5000  legacy  to  £2500,  which  he 
left  to  Mrs.  EQTs  only  child. 

After  Mr.  WHson^s  death,  his  executors  commenced  an  action 
upon  the  promissory  note.  The  Plaintiff  then  £led  his  bill  to 
restrain  the  action.  An  interlocutory  injunction  was  granted  upon 
the  terms  of  the  Plaintiff's  giving  judgment  at  law  to  be  dealt 
with  as  the  Court  should  direct  at  the  hearing  of  the  cause.  Vice- 
Chancellor  Malins,  at  the  hearing,  came  to  the  conclusion  that 
there  had  been  a  complete  gift  of  the  money,  and  that  the  pro- 
missory note  had  only  been  given  for  the  purpose  of  securing  the 
interest.  His  Hcmour  accordingly  made  the  injunction  perpetual, 
and  ordered  the  Defendants  to  pay  the  costs  of  the  suit  and  the 
costs  at  law. 

Mr.  OlassSf  Q.C.,  and  Mr.  Oookson,  for  the  Appellants : — 

We  admit  that  there  was  originally  on  the  part  of  the  testator 
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an  intentioD  to  give,-  and  that  ibis  intentioii  eGntmned  down  to       U  JJ. 
tbe  Hth  of  May;   bot  in  order  to  nqpport  the  PlamtiS*8  cam        187S 
that  tbeie  was  a  gif^  it  most  be  shewn  that  the  intention  eon>       jt„, 
tinned  down  to  the  leodpt  of  the  money,  and  that  the  money 
was  aooepted  as  a  gift.    This»  we  contend,  the  Haintiff  fails  to  da 
The  ptomisnry  note — there  being  no  dhtinct  eyidenoe  the  other 
way — shews  that  the  paities  had  agieed  to  treat  the  trsnsaction 
as  a  losn,  and  a  docnment  of  this  kind  cannot  be  set  aside  npon 
parol  cYidenoe  of  a  canyenation  between  the  testator  and  the 
Plaintifl^  sodi  pand  efidencey  moreoyer,  coming  only  from  the 

Mr.  Bigginsy  (^C^  and  Mr.  Bosctnf^  (Mr.  Gropfmor  Woods 
with  themX  for  the  Plaintiff: — 

We  say  there  are  two  defences:  First,  that  the  transaction  was 
originally  a  gif^  and  if  so,  it  coold  not  afterwards  be  tamed  into 
a  loan  without  any  yalnable  consideration.  The  time  of  receiving 
the  cheqpe  ib  the  time  to  be  looked  to :  Bromley  r.  Bruniom  (1); 
Win^Y.Wimier(2);  re(dY.Veal{3).  Moieorer,  Mr.  GFroy  had 
become  the  holder  of  the  cheque  for  xalne  before  the  PlaintiflTs 
letter  was  written.  The  gift  was  complete  when  the  cheque  was 
handed  oyer, 

[The  LoBD  Jusncs  MstJiIRh  : — ^I  am  not  dear  as  to  that.  No 
one  u  obl%ed  to  accept  a  gift;  and  snppose  the  payee  writes  back 
saying  that  he  cannot  accept  it  as  a  gift,  but  it  must  be  a  loan, 
what  is  it  then  ?] 

We  contend  that  he  must  either  accept  it  on  the  donoi^s 
tenns  or  send  it  back  at  once.  If  he  draws  the  money  and 
uses  it,  he  accepts  it  on  the  footing  on  which  it  was  sent  This 
gift  could  not,  ex  poel  facto,  be  turned  into  a  loan :  Eaaheood  y. 
Eenyon  (4) ;  and  the  promissory  note  is  inyalid  for  want  of  consi- 
deration. Then,  secondly,  if  that  be  not  so,  we  rely  on  the  parol 
arrangement  on  the  fiuth  of  which  the  note  was  given,  that  it 
should  only  be  used  for  securing  interest  on  the  prindpal  sunu 

(1)  Uw  Bepu  6  £q.  275.  (8)  27  Bmv.  903. 

(2)  9  W.  R.  747*  (4)  H  A.  &  E.  43a 
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L.  JJ.  Mr.  GlassBy  in  reply : — 

JJ^  There  is  no  complete  gift  till  payment  of  the  money.     The 

Hill  intention  to  give  must  continne  till  that  time,  for  the  drawer  could 
Wniov.  stop  payment  of  the  cheque :  Tate  y.  HSbert  (1) ;  Eaabm  y.  Prof- 
chett  (2) ;  Eewitt  y.  Kaye  (3).  If  A.  sends  a  cheqoe  to  B.  as  a 
gifty  and  B.  writes  back  to  say  he  can  only  accept  it  as  a  loan,  I 
should  contend,  if  necessary,  that  it  is  a  loan ;  but^  at  all  er^its, 
if  A.  replies,  "  Then  let  it  be  a  loan,"  it  certainly  is  one,  for  the 
only  aggregaiio  meniium  is  on  the  footing  of  loan. 


June  12.  Sir  6.  Hellish,  L  J.,  after  stating  the  facts  to  the 
same  effect  as  aboye,  continued : — 

On  this  eyidence  the  question  is  to  be  determined  whether  the 
executors  are  entitled  to  recover  the  amount  of  this  promissory 
note,  and  it  was  agreed  at  the  time  the  judgment  was  signed  at  law 
that  Mr.  Stcuvdey  Sill  was  to  giye  judgment  at  law,  and  that  all 
defences  both  at  law  and  in  equity  which  he  was  entitled  to  raise 
against  the  payment  of  the  £500  should  be  open  to  him.  In 
substance  two  defences  are  raised.  The  first  is  a  purely  legal 
defence — that  there  was  no  consideration  for  the  promissory  note — 
and  is  made  out  in  this  way:  It  is  said  that  the  £500  was 
advanced  by  the  testator  and  reoeiyed  by  Mr.  HiU  at  the  time  it 
was  adyanced  as  a  pure  gift,  and  haying  been  advanced  and  re- 
ceiyed  as  a  pure  gift  the  whole  transaction  was  oyer,  and  that  what 
was  adyanced  and  receiyed  as  a  gift  could  not  form  a  consideration 
for  a  promissory  note  which  was  not  signed  for  two  or  three 
months  afterwards.  I  quite  agree  that  such  is  the  law,  but  at  the 
same  time  this  is  a  defence  which,  in  my  opinion,  requires  to  be 
supported  by  yery  clear  and  strong  evidence,  for  the  giving  of  a 
promissory  note  relating  to  a  sum  of  £500  which  had  beec 
actually  adyanced  is,  beyond  all  question,  very  strong  evidence  in 
the  way  of  admission  that  that  £500  had  not  been  adyanced  and 
receiyed  at  the  time  by  way  of  pure  gift.  Still  I  am  of  opinion 
that  if  it  is  made  out  by  clear  and  satisfiEustory  eyidence  that  the 

(1)  2  Ves.  111.  (2)  1  C.  M.  &  R.  798. 

(3)  Law  Rep.  6  Eq.  198. 
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money  was  advanced  and  received  at  the  time  bj  way  of  poie  gift,       L.  JJ. 
that  is  m  defence  in  point  of  law.  1873 

The  second  gronnd  which  is  raised  by  the  bill  and  the  evidence,       ^^ 
although  it  was  not  very  much  relied  upon  in  the  aigoment,  is  a     ^^j^^a. 

purely  equitable  defence,  and  is  this — ^tbat  admitting  the  £500  to        

form  at  law  a  good  consideration  for  the  promissory  note,  yet  never* 
theless  mt  the  time  when  the  note  was  given  there  was  a  bargain 
between  Mr.  HUl  and  Mr.  Edward  WUMn  that  the  promissory 
note  should  not  be  used  for  the  purpose  of  enforcing  payment  of 
the  principal,  but  only  for  the  purpose  of  enforcing  payment  of 
the  interest  during  the  lifetime  of  Mr.  Edward  Wihon. 

We  have  then  to  consider  whether  either  of  these  defences  is 
made  out.  I  do  not  see  the  least  reason  to  doubt  the  evidence  of 
Mr.  Oray,  supported  as  it  is  by  the  letter  of  the  testator  written 
to  his  own  solicitor ;  and  I  think,  therefore,  it  is  most  clearly  made 
out  that  the  testator  did  offer,  during  the  lifetime  of  Mrs.  HUl^ 
to  make  to  Mr.  HiU  a  present  of  £500  for  the  purpose  of  paying 
his  election  expenses.  At  the  same  time  it  b  perfectly  dear  that 
he  in  the  strongest  way  said  that  this  £500  would  be  deducted 
from  the  legacy  which  he  had  intended  to  leave  to  Mrs.  Ettty  and 
that  appears  4o  have  been  understood  by  all  parties  not  to  mean 
necessarily  a  legacy  to  Mrs.  Hill,  but  to  include  a  l^acy  left  to 
Mrs.  HiU  for  her  life,  with  remainder  to  any  child  or  children  she 
might  have. 

So  far,  therefore,  the  Plaintiff's  case  is  made  out  But  then  the 
first  question  which  arises  is,  did  the  testator  change  his  mind 
before  the  time  when  the  cheque  was  actually  sent?  It  was 
aigued  on  behalf  of  the  Appellants  that  on  the  evidence  we  ought 
^  find  that  he  had  changed  his  mind ;  that  it  was  very  possible 
that  the  circumstance  of  his  niece's  death  might  induce  him  to 
change  his  mind ;  and  unquestionably  there  is,  unfortunately,  this 
circumstance  in  the  case,  that  the  letter  in  which  the  cheque  was 
inclosed  and  sent  to  Mr.  Chray  has  never  been  produced,  and 
^r.  Gray  stated  before  us  that  he  had  no  recollection  whatever  of 
^^  oontenta,  and  could  give  us  no  account  of  them.  It  is  also 
^ed  that  Mr.  HUTs  letter  of  the  24th  of  May  is  more  consistent 
^ith  the  cheque  having  been  sent  as  a  loan  than  as  a  gift.  On 
^e  other.haud,  it  is  aigued  that  in  the  letter  from  Mr.  Wiban  to 

Vou  VIIL  4  ^  1 
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li.  JJ.  his  own  solicitor,  he  mentions  the  fact  that  Mrs.  EtU  was  dying  of 
1S78  consumption,  and  therefore  there  is  no  reason  to  suppose  that  her 
Hm^  death  would  change  his  intention,  which  he  clearly  states  in  that 
letter,  of  making  a  present  of  the  £500  to  Mr.  SiU  on  the  terms  that 
the  amount  should  be  deducted  from  any  legacy  which  he  might 
leare  either  to  his  niece  or  to  his  niece's  child.  It  was  also  argued 
that  if  the  letter  to  Mr.  Gray  had  contained  a  statement  of  the 
testator  that  he  had  changed  his  mind  as  to  whether  the  money 
was  to  be  a  gift  or  a  loan,  Mr.  Chray  must  have  remembered  it,  and 
that  if  he  had  told  Mr.  SiU^  Mr.  StU  must  have  remembered  it 
Although  I  cannot  say  that  I  have  been  free  from  doubt  as  to 
whether  the  evidence  of  a  gift  having  been  intended  is  so  clear 
and  satis£eM2tory  that  we  ought  to  act  upon  it>  yet  upon  the  whole 
I  have  come  to  the  conclusion  that  there  is  no  su£Scient  reason 
to  suppose  that  the  testator  had  changed  his  mind,  and  that  we 
may  take  him  to  have  sent  the  cheque  by  way  of  gift 

But  then,  in  my  opinion,  in  order  to  make  out  a  gift,  it  must  be 
shewn,  not  only  that  the  cheque  was  sent  as  a  gift,  but  that  it 
was  received  as  a  gift.  It  requires  the  assent  of  both  minds 
to  make  a  gift  as  it  does  to  make  a  contract.  No  doubt  you  may 
infer  that  a  person  has  assented  to  that  which  is  obviously  for  his 
benefit  on  slighter  evidence  than  would  be  required  to  shew  that 
he  assented  to  a  contract  which  may  be  to  his  prejudice ;  but  still 
it  is  by  no  means  uncommon,  particularly  in  the  case  of  money 
transactions  between  relatives,  that  the  party  intended  to  be 
benefited  may  prefer  to  receive  as  a  loan  what  has  been  offered  as 
a  gift.  Surely  it  is  not  an  extraordinary  thing  that  a  man  should 
offer  to  make  a  present  to  his  friend  and  that  the  friend  should 
say,  in  answer,  *^  I  am  much  obliged  to  you  for  the  money,  and  it 
is  of  the  greatest  possible  use  to  me ;  but  I  cannot  take  it  as  a  gift, 
I  can  only  take  it  as  a  loan."  If  the  person  who  had  advanced 
the  money  acquiesced  in  this,  the  ultimate  agreement  would  be 
for  a  loan,  and  the  transaction  would  be  one  of  loan,  and  not  of 
gift,  although  I  quite  agree  that  the  person  who  sent  the  money 
might  in  his  turn  say :  ''  I  do  not  choose  to  have  it  taken  as  a 
loan ;  you  must  take  it  as  a  gift  or  not  at  all."  In  that  case^  if  the 
person  to  whom  the  money  was  sent  did  not  return  it,  but  kept  it, 
of  course  it  would  be  a  gift. 
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Those  being  the  principles  applicable  to  the  case,  the  question       L.  JJ. 
is,  whether  Mr.  ^omley  EOTs  letter  of  the  24th  of  May,  1868,       1873 
amounts  to  an  acceptance  of  the  money  as  a  gift>  or  amoonts       hill 
practically  to  saying,  **  I  had  rather  not  take  it  as  a  gift,  I  would     y^^^ 
rather  take  it  as  a  loan."  It  was,  indeed,  argued  very  strongly  that       — 
the  letter  was  written  too  late,  for  that  the  cheque  had  been  in* 
dorsed  and  handed  to  Mr.  Chray  as  a  holder  for  value  on  the  23rd, 
and  that  this  amounted  to  an  absolute  acceptance  of  it  as  a  gift^ 
and  nothing  that  could  be  written  afterwards  would  alter  it.    I  am 
not  of  that  opinion.    It  appears  to  me  that  if  within  a  reasonable 
time,  within  such  a  time  as  you  might  fairly  expect  an  answer  to 
oome  according  to  the  ordinary  course  of  business,  or  rather  ac- 
cording to  what  you  might  ordinarily  expect  in  dealing  between 
friends  in  matters  of  this  kind,  the  party  who  receives  the  money 
says,  ^*  I  would  rather  receive  it  as  a  loan  than  as  a  gift,"  then, 
although  he  has  used  the  money,  still,  if  his  answer  is  acquiesced 
in  by  the  person  who  has  sent  the  money,  the  transaction  would 
be  a  loan  and  not  a  gift.    The  using  the  money  does  not  appear  to 
me  to  be  inconsistent  with  that ;  for  whether  it  be  a  loan  or  a  gift^  he 
is  to  have  it  and  use  it,  anpl  until  the  two  minds  come  to  an  agree- 
ment that  it  shall  be  a  gift,  or  to  an  agreement  that  it  shall  be  a 
loan,  the  matter,  as  it  appears  to  me,  remains  open,  and  you  must 
look  for  further  evidence  as  to  what  is  the  ag^ement  to  which  they 
ultimately  come. 

To  what,  then,  does  this  letter  amount?  We  must  look  at  Mr. 
HUFs  position,  and  at  the  nature  of  the  offer  which  was  made  to 
him.  It  appears  to  me  his  position  was  such  that  there  is  no 
reason  to  be  surprised  if  he  preferred  to  receive  this  sum  as  a  loan 
rather  than  as  a  gift.  The  purpose  for  which  the  money  was  ad- 
vanced was  the  payment  of  election  expenses.  He  had  been  told 
in  the  plainest  terms  by  the  testator  that  if  he  took  it  as  a  gift  it 
would  be  deducted  from  a  legacy  the  testator  intended  to  leave 
his  child,  the  son  of  the  testator's  niece.  Mr.  Echoard  Wihony 
as  we  have  been  told,  was  a  very  wealthy  man,  and  left^  it  was 
said,  upwands  of  £200,000.  Surely  it  is  not  at  all  improbable  that 
Mr.  HiZZ  should  think  it  wrong  to  do  anything  which  might  pre- 
judice his  good  intentions  towards  Mr.  HttTs  child ;  more  particu- 
larly, if,  as  appears  to  be  the  case  from  this  letter  itself,  Mr.  HUl 

4:  E2  1 
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L.JJ.      was  in  the  expectation  that  in  a  very  short  time  a  legacy  which 

1873       had  been  left  to  himself  wonld  enable  him  {to  xepay  the  debt  to* 

Hill       the  testator.    Under  these  circumstances  it  appears  to  me  a  very 

"WiMoir,     natural  thing  that  he  should  say  to  the  testator,  "I  am  Tery 

much  obliged  to  you  for  the  money,  but  I  do  not  wish  to  take  it 

from  what  you  intend  to  leave  my  son,  and  I  would  rather  you 
would  let  me  repay  you." 

Let  us  then  see  what  the  letter  amounts  to.  The  first  two 
sentences,  if  the  letter  stopped  there^  would,  I  think,  amount 
to  an  acceptance  of  the  gift:  *' Before  I  left  town  yesterday 
evening  Oray  called  upon  me  and  handed  to  me  a  cheque  for 
£500,  which  he  had  received  from  you.  I  ind<V8ed  it,  and  handed 
it  to  him  in  liquidation  of  these  OaverUry  expenses.  I  am  very 
much  obliged,  indeed,  to  you  for  it.  I  have  had  so  many  expenses 
this  year  that  I  should  have  had  difficulty  in  meeting  their  large 
claims."  This  is,  no  doubt,  quite  consistent  with  accepting  the 
money  as  a  pure  gift  But  he  goes  on  to  say:  ^I  will  gUidlv 
repay  it  to  you  at  an  early  opportunity,  and  I  hope  that  it  will  not 
be  very  long ;"  and  states  bis  reason  for  the  expectation.  It  appears 
to  me  that  this  was  tantamount  to  saying — and  I  think  the  testator 
would  understand  him  as  saying-^*'  Do  not  carry  out  your  intention 
of  deducting  this  sum  from  the  legacy  which  you  intend  to  leave 
to  my  child,  for  I  would  rather  repay  it  myself,  and  I  shall  be  aUe 
to  repay  it  within  a  short  time."  At  any  rate,  in  my  opinion  this 
letter  was  not  a  final  acceptance  of  the  money  as  a  gift ;  but  was 
«ufficient  to  keep  the  matter  open,  so  to  say,  as  between  the- 
testator  and  Mr.  HiU,  whether  it  should  be  finally  accepted  as 
a  gift,  or  whether  it  should  be  finally  accepted  as  a  loan. 

It  appears  to  me,  then,  to  follow,  that  at  the  time  when  the  pro- 
misssory  note  was  given  it  was  open  to  the  parties  either  to  make 
the  transaction  a  gift  or  to  make  it  a  loan ;  and  matters  being  in 
that  position,  I  have  no  hesitation  in  saying  that  in  a  Court  of  Law 
the  promissory  note  would  be  held  absolutely  conclusive  evidence 
that  the  parties  determined  that  it  should  be  a  loan,  and  that  it 
should  not  be  a  gift.  I  apprehend  that  in  a  Court  of  Law  the 
money  not  having  been  received  absolutely  as  a  present,  and  there 
being,  therefore,  a  full  consideration  for  the  note,  evidence  is  not 
admissible  for  the  purpose  of  proving  that  the  parties  verbally 


V. 
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tigreed  that  the  note  should  not  be  paid,  and  should  be  no       L^JJ. 
security  for  the  principal.    That  being  so  the  legal  defence  fails,        1873 
and  it  appears  to  me  it  fails  npon  this  ground,  that  at  the  time       hill 
-when  the  promissory  note  was  given  it  had  not  finally  been  settled 
between  Mr.  JTtZZ  and  Mr.  Wilson  whether  the  transaction  should  be 
one  of  gift  or  of  loan,  and  that  the  promissory  note  condusiyely 
made  it  a  loan.  ' 

Then,  ought  there  to  be  any  difference  in  this  Court?  In  my 
opinion  there  ought  not.  There  is  no  doubt  that  in  this  Court 
relief  may  be  had  against  written  instruments  in  cases  where  no 
such  relief  could  be  had  in  a  Court  of  Law.  If  an  instrument  has 
been  drawn  up  by  mistake,  if  it  be  proved  by  clear  evidence  that 
4t  was  the  intention  of  the  parties  to  effect  some  different  object, 
.and  by  the  mistake  of  the  draftsman  the  instrument  has  been 
wrongly  drawn  up,  no  doubt  it  can  be  set  aside.  But  in  the 
present  case  it  is  impossible  to  say  there  was  any  mistake.  It  is 
impossible  to  suppose  that  either  Mr..  HiU  or  Mr.  WUmm  did  not 
perfectly  understand  the  meaning  and  the  legal  effect  of  such  a 
common  and  ordinary  instrument  as  a  promissory  note. 

Then  the  evidence  as  to  the  alleged  bargain  depends  ezdu- 
sively  on  the  evidence  of  Mr.  JEKZZ  alone.  I  do  not  in  the  least 
mean  to  say  that  Mr.  JETtS  does  not  perfectly  believe  and  honestly 
make  the  statement  which  he  has  given  in  his  evidence,  but  of 
course  if  we  are  to  say  that  although  a  promissory  note  has  been 
given  promising  to  pay  this  money,  yet  the  money  is  not  to  be 
paid,  at  the  very  least  we  ought  to  be  perfectly  certain  that  the 
testator  received  the  note  on  these  terms,  and  fully  understood 
that,  although  he  had  received  it,  he  was  not  to  have  the  security 
of  it.  Upon  that  I  think  the  evidence  which  is  given  by  the 
executor  cannot  be  disregarded,  and  according  to  his  evidence  the 
testator  told  him  he  would  have  to  collect  the  £500  from  Mr. 
StaveUy  SiB,  shewing  perfectly  that  he  understood  that  he  had 
got  the  security  of  the  note.  It  appears  to  me  that,  in  the  &ce  of 
this,  it  would  be  perfectly  impossible  for  us  to  act  on  Mr.  Stavdey 
HfU's  evidence  alone,  even  if  it  were  possible  for  us,  which  I 
doubt,  on  any  evidence,  to  take  away  the  right  to  sue  on  the  note, 
there  being  no  mistake.  Then  it  is  to  be  observed  that  the  pay- 
ment of  interest  is  in  itself  another  very  strong  circumstanc& 
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L.  JJ.      Why  should  interest  be  paid  on  money  which  was  cmderBtood  by 

1873       the  parties  to  have  been  given  and  received  as  a  present  and  not 

Hill       ^  ha.YQ  constituted  a  debt? 
Wtmon  ^^  the  whole,  therefore,  I  cannot  help  coming  to  the  conclusioa 

that  there  was  no  sufficient  ground  for  the  judgment  of  the  Yice- 

Ghancellor  by  which  he  granted  this  perpetual  injunction,  and  in 
my  opinion  the  bill  must  be  dismissed;  and  if  the  Defendants 
insist  upon  it>  though  I  must  confess  I  think  it  a  hard  case  on 
Mr.  Stavdey  HiU^  it  must  be  dismissed  with  costs. 

Sib  W.  M.  James,  L.J. : — 

I  am  of  the  same  opinion. 

In  considering  this  case,  it  appears  to  me  that  the  wh<ue  of  the 
conversation  alleged  to  have  taken  place  between  Mr.  HiH  and 
Mr.  WUeon  on  the  occasion  when  the  promissory  note  was  given 
must  be  eliminated  entirely.  The  conversation  is  not  alleged  for 
the  purpose  of  shewing  that  there  was  any  mistake  in  the  prepa- 
ration of  the  document,  that  there  was  any  fraud  in  the  concociioii 
of  the  document  or  in  the  receipt  of  it,  nor  that  it  was  given  as  a 
security  for  the  balance  due  on  some  account,  or  anything  of  the 
kind ;  but  the  conversation  is  alleged  solely  for  the  purpose  of 
shewing  that  the  written  document  does  not  mean  what  the 
written  document  says ;  that  a  paper  containing  an  express  promise 
to  pay  £500  and  interest  at  £1  per  cent,  was  given  on  the  one  side 
and  accepted  on  the  other  as  a  promise  to  pay  interest  at  £1  per 
cent  during  the  lifetime  of  the  person  to  whom  the  note  was 
given.  The  evidence  given  is  the  parol  evidence  of  the  maker  of  a 
promissory  note  as  to  a  conversation  alleged  to  have  taken  place 
between  himself  and  the  person  to  whom  the  note  was  given,  that 
person  being  dead.  Even  if  such  evidence  be  legally  admissible 
for  any  purpose,  the  interests  of  mankind,  in  my  opinion,  impe- 
ratively require  that,  unless  corroborated,  it  should  be  wholly  dis* 
regarded.  Kobody  would  be  safe  in  respect  of  his  pecuniary 
transactions  if  legal  documents  found  in  his  possession  at  the  time 
of  his  death,  and  endeavoured  to  be  enforced  by  his  executors, 
could  be  set  aside,  or  varied,  or  altered  by  the  parol  evidence  of 
the  person  who  had  bound  himself.  It  would  be  very  easy,  of 
course,  for  any  body  who  owed  a  testator  a  debt  to  say,  **  I  met  the 
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testator,  and  he  promised  he  would  not  sae."'  *^  I  met  the  testator,  L.'JJ.' 
and  I  gave  him  the  money."  **  I  met  the  testator,  and  in  con-  1878 
sideration  of  something,  he  agreed  to  release  me.'*  The  interests  Htr.t. 
of  jnstioe  and  the  interests  of  mankind  require  that  snaStt  eyidence  wiliok. 
should  be  wholly  disregarded.  In  the  present  case  such  evidence.  ^^ 
is  inadmissible,  because  it  is  the  rule  of  law  and  the  rule  of  this 
Court  also  that  parol  evidence  cannot  be  tendered  for  the  purpose 
of  altering  the  terms  of  a  written  contract  I  therefore  entirely 
lay  aside  the  whole  of  that  conversation  and  proceed  to  the  main 
question.  A  promissory  note  as  between  the  original  parties  to  it 
is  no  more  iti&a  an  express  promise  to  pay  a  certain  sum  of  money, 
and  there  is  no  doubt  that  an  express  promise  for  an  executed 
gratnitous  consideration  is  a  nudum  pactum,  and  that  from  a 
nudum  pactum  no  action  arises.  But  is  there  here  such  satisfactory 
evidence  as  is  required  that  the  promissory  note  was  a  mere 
voluntary  promise  to  repay  that  which  had  been  a  voluntary 
gratuitous  advance  of  money  ?  In  reference  to  that  we  have  to 
eon^der  this:  We  begin,  no  doubt,  as  it  appears  to  me,  with 
a  clear-  intention  on  the  part  of  Mr.  Wilson  to  make  a  present  of 
£500.  The  conversation  deposed  to  by  Mr.  Oray  does  not  seem 
to  me  to  be  at  all  unnatural.  A  man  who  is  asked  for  a  loan  of 
£1000  gets  rid  of  it  by  saying,  "  I  would  much  rather  give  £500 
than  lend  £1000"  (that  is  by  no  means  an  unusual  thing);  ^'I 
yiiU  give  £500,  but  I  will  give  it  with  this  distinct  understanding, 
that  it  will  make  a  difference  to  the  legacy  that  I  shall  give  to  the 
family  of  the  gentleman  receiving  it"  That  being  so,  the  gentle- 
man who  receives  it  says:  ^No,  I  will  not  take  it  as  a  gift, 
because  I  do  not  want  to  prejudice  my  child,  especially  considering 
that  circumstances  have  made  me  much  better  off  than  I  thought 
I  should  have  been  some  short  time  ago,  and  therefore  I  wish  it  to 
be  treated  as  a  loan."  The  letter  saying  this  is  retained  by  the 
testator,  which  letter  contains  an  expression  which  is  not  without 
materiality  in  this  case— it  contains  an  expression  that  that  part 
of  the  letter  is  written  on  business.  It  is  sent  to  the  testator  as  a 
bosiness  letter,  it  is  retained  by  the  testator  in  his  repositories  as  a 
business  letter,  containing,  as  it  appears  to  me,  a  distinct  statement 
on  the  part  of  the  gentleman  to  whom  this  money  was  sent,  *'  I 
will  not  take  it  as  a  gift,  I  will  take  it  as  a  loan,  and  I  will  repay 
you."    That  being  so,  there  followed  a   meeting  between  the 


902  OHANOBRY  APPEALS.  [L.  B. 

L.  JJ.  parties,  in  which  the  transaction  is  concluded  by  a  promiflsory  note 
1878  as  for  money  advanced^-a  promise  to  repay  that  money  with 
]^^  interest  upon  it.  That  being  the  state  of  things  upon  the  view 
WiLsoH  ^^  ^^^  evidence  most  favourable  to  the  Plaintiffi  I  am  of  opinion  it 
is  impossible  to  get  rid  of  the  effect  of  the  document,  or  to  say 

that  the  transaction,  as  it  was  completed  between  the  Plaintiff  and 

the  testator,  was  anything  else  than  a  loan  to  be  repaid  aooording 

to  the  tenns  of  the  promissory  note. 
I  therefore  concur  with  the  Lord  Justice  in  the  opinion  that  the 

order  of  the  Yice-Ohanoellor  cannot  be  sustainedi  but  I  h<^  that 

the  Defendants  will  not  press  for  costs. 

Solicitors:  Messrs.  Gtueotte,  Wadham,  d Daw;  Messrs.  WedaU 
&  BoberU. 


L.JJ.  DANCE  V.  GOLDINGHAM. 


1873 


[1872    P.    199.] 


jiinff  22  13 

'     *    Depreciatory  C<mdition8o/S(Ue--Trustee~^Purdta8er^ 

of  Plaintiff— Injunction. 

By  a  deed  of  the  year  1868,  lands  were  oonyeyed  to  traatees  on  the  usoal 
tmata  for  sale.  The  tmateea  were  unable  to  find  a  deed  of  1819.  through 
which  the  conveying  parties  to  the  deed  of  1858  derived  their  title ;  and  put 
up  the  lands  for  sale  by  auction  under  a  condition  that  the  title  should  com- 
mence with  the  deed  of  1858,  and  that  no  earlier  title  should  be  called  for 
except  at  the  purchaser's  expense.  The  lands  were  sold  at  the  auction,  the 
object  of  the  condition  being  explained  in  the  auction  room.  ▲  suit  to 
restrain  completion  was  instituted  by  one  of  the  cestuis  que  trutt  against  the 
trustees  and  the  purchaser.  Some  time  after  the  institution  of  the  snit^  the 
deed  of  1819  was  found :— 

Held  (affirming  the  decision  of  Medina  V.C.)t  that  this  oonditioQ  was  cal- 
culated to  depreciate  the  property  at  the  auction,  and  was  inserted  withoot 
any  reasonable  ground : 

Eeld^  that  the  Court  would,  at  the  suit  of  a  cestui  que  tnut,  restnin  the 
purchaser  from  completii^  the  sale : 

Held  (reversing  the  decision  of  McdinSf  V.CX  that  the  smaUneas  of  the 
interest  of  the  Plaintiff,  and  the  fact  that  she  was  an  infant,  and  that  the 
suit  might  have  been  instituted  on  other  motives^  were  not  reasons  against 
granting  an  injunction  to  restrain  completion. 

15  Y  an  indenture  of  settlement  bearing  date  the  11th  of  September, 
1819y  certain  lands,  amongst  which  was  a  farm  called  BroekhtTl^ 
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in  the  county  of  WoreesteTy  were  conveyed  to  trustees  for  the       L.  JJ. 
term  of  500  years,  upon  trusts  for  raising  £3000  for  the  younger        1873 
children  of  John  Thomas  and  Mary  Thomas^  his  wife,  and  subject      Da^^cs 
thereto  to  the  use  of  John  Thomas  and  his  wife  for  their  lives,  QoLDDieHAJi. 
with  remainder  to  their  first  and  other  sods  in  tail.    They  had       — * 
ten  children,  of  whom  John  Prosser  Thomas  was  the  eldest  son. 
John  Prosser  Thomas  mortgaged  and  otherwise  dealt  with  his  re- 
version, and  certain  proceedings  in  Chancery  took  place  respecting 
his  estate. 

By  an  indenture  dated  the  12ih  of  March,  1858,  made  with 
the  consent  of  the  Lords  Justices  of  Appeal  in  Chancery  as  pro- 
tecto^of  the  settlement  (Mary  Thomas^  the  then  tenant  for  life, 
being  a  lunatic),  the  estate  tail  of  John  Prosser  Thomas  in  the 
lands  subject  to  the  deed  was  barred. 

By  this  indenture,  after  reciting  at  some  length  the  indenture 
of  the  11th  of  September,  1819,  and  reciting  the  state  of  the 
family,  and  reciting  the  mortgages  and  other  dealings  of  J.  P. 
Thomas,  and  reciting  the  orders  in  Chancery  as  to  the  consent  on 
behalf  of  Mary  Thomas,  it  was  witnessed  that  the  mortgagees  of 
J.  P.  Thomas^  and  /.  P.  Thomas,  with  the  consent  of  the  Lords 
Justices,  did  grant  and  confirm  unto  J.  T.  White  and  H.  Q.  Gold- 
inffham,  and  their  heirs,  the  lands  then  subject  to  the  uses  of  the 
indenture  of  1819,  To  hold  the  same,  freed  from  the  mortgaged 
of  J.  P.  Thomas,  to  the  use  of  Whiie  and  ChUingham  and  their 
heirs,  ^^Upon  trust  that  they  the  said  John  Thomas  White  and  Eer- 
hert  O.  Qotdingham,  or  the  survivor  or  the  heirs  of  the  survivor  of 
them  shall,  as  soon  as  conveniently  may  be  after  the  death  of  the 
said  Mary  Thomas,  sell  the  said  messuages,  lands,  hereditaments, 
and  premises  expressed  to  be  by  these  presents  granted,  released, 
and  assured,  either  together  or  in  parcels,  and  either  by  public 
auction  or  private  contract,  and  under  such  special  or  other  con- 
ditions or  stipulations  as  to  title  or  evidence  of  title  or  other 
matters  as  to  them  or  him  shall  seem  fit  (with  full  power,  in 
particular,  to  make  any  such  conditions  or  stipulations  as  afore- 
said in  any  particulars  or  conditions  of  sale  of  more  than  one  lot, 
although  such  conditions  or  stipulations  as  aforesaid,  or  some  or  one 
of  them,  may  not  be  required  for  some  one  or  more  of  the  lots) ; 
and  also  to  buy  in,  and,  either  voluntarily  or  for  a  valuable  oon- 
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L.  J  J.      sideratioDy  to  rescind  any  contract  for  sale  of  the  same  messuages, 

1873       lands,  hereditaments,  and  premises,  or  any  part  thereof,  and  to 

■Oj^      re-sell  the  same  either  by  public  auction  or  private  contract  irith 

the  like  powers  in  all  respects  as  upon  an  original  sale,  without 

being  answerable  for  any  loss  upon  a  re-sale ;  and  for  the  purposes 

aforesaid,  or  any  of  them,  to  execute  and  do  all  such  assnnuices 
and  things  as  they  or  he  shall  think  fit''  And  the  trustees  were 
to  stand  possessed  of  the  purchase-money,  in  trust,  after  payment 
of  expenses,  in  the  first  place  to  pay  the  £3000  charged  on  the 
estate,  and  in  the  next  place  to  pay  the  sum  of  £2500  and  interest 
to  the  mortgagees  of  /•  P.  Tkomaa,  and  to  stand  possessed  of  the 
residue  of  the  money,  in  trust  for  the  children  and  grandchildreii 
of  Mary  Thomas  as  therein  mentioned. 

Mary  Thomas  died  in  April,  1872,  and  the  trusts  for  sale  of  the 
deed  of  1858  then  came  into  operation.  White  and  Oddingihanif 
the  trustees,  had  possession  of  that  deed  and  of  the  prior  mort- 
gages of  /.  P.  Thomas,  but  were  unable  to  find  the  deed  of  1819; 
and  after  making  many  inquiries  for  it,  and  after  some  diseossioD 
between  them,  conceiving  that  to  announce  the  loss  of  the  deed 
of  settlement  would  be  injudicious,  and  that  the  expense  of  sap- 
plying  evidence  of  the  loss  would  be  considerable,  they  determined 
to  provide  that  the  title  should  commence  with  the  deed  of 
1868. 

They  accordingly  prepared  conditions  of  sale  as  to  BroehhUI  and 
another  piece  of  land,  the  5th  condition  being  that  **  The  title  to  the 
several  lots  shall  commence  with  an  indenture  dated  the  12th  day 
of  March,  1858,  under  which  the  premises  became  vested  in  the 
vendors  as  trustees  for  sale ;  and  no  earlier  or  other  title  shall  be 
called  for  or  required,  except  at  the  purchaser's  expeaise  m  all 
things." 

Under  these  conditions,  the  lands  were  put  up  for  sale  by  auction 
at  Worcester  on  the  24th  of  September,  1872,  and  the  farm  called 
BrockhiU  was  then  sold  to  one  Mr.  HiU,  a  solicitor  at  WoreetUfy 
for  £9000. 

On  the  17th  of  December,  1872,  the  original  bill  in  this  suit, 
was  filed  by  Mizaheih  Dance  (one  of  the  grandchildren  of  Mary 
Thomas),  an  infant,  by  John  Dance,  her  fiEMher  and  next  friend, 
against  &o2t2fn^Aam  and  White,  the  trustees,  and  SSI,  the  par- 
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chaser,  praying  that  the  trusts  of  the  deed  of  1858  might  be  carried       L.  JJ, 
into  execution  under  the  Court,  and  that  the  sale  of  the  BrookhtU       1S73 
estate  might  be  set  aside,  and^the  estate  sold  under  the  direction      dInob 
of  the  Court.  «     •• 

The  bill  charged  that  the  sale  was  materially  prejudiced  by  the       

conditions  of  sale,  and  made  several  other  charges  of  misconduct 
against  the  trustees,  which  were  abandoned  upon  the  hearing 
before  the  Court  of  Appeal.  The  Plaintifif  produced  evidenoe 
that  the  BrockhiU  estate  was  worth  more  than  £9000,  and  that 
the  conditions  had  a  depreciatory  effect,  the  result  of  which  evi- 
dence is  stated  in  the  judgments  of  the  Yice-Chancellor  Molina  and 
of  the  Lords  Justices.  The  Defendants  Ooldingham  and  While 
produced  evidence  that  the  property  was  sold  for  its  full  value,  and 
deposed  that  several  persons  had  called  to  make  iaquiries,  but  no 
one  had  objected  to  the  shortness  of  the  title.  At  the  auction,  a 
Mr.  Pugh,  supposed  to  be  acting  for  the  &ther  of  the  Plaintiff,  did 
object  to  the  shortness  of  the  title ;  the  Defendant  Ooldingham 
then  produced  the  deed  of  1858,  and  shewed  that  it  recited  the 
deed  of  1819,  and  explained  why  he  could  not  at  the  vendor's  ex- 
pense extend  the  title.  Evidence  was  also  given  that  the  sale  was 
not  affected  by  the  condition. 

The  share  of  the  infant  Plaintiff  in  the  residue  of  the  moneys 
arising  from  the  sale  was  one  thirty-fifth,  and  it  appeared  that 
John  Danes,  the  father  of  the  Plaintiff,  had  been  the  tenant  of 
BrockhiU  since  the  year  1839,  and  that  there  had  been  disputes 
between  him  and  Ooldingham  respecting  arrears  of  rent  and  other 
matters ;  and  that  Ooldingham  and  White  had  given  him  notice  to 
quit  at  Lady-day,  1873. 

Some  time  after  the  suit  had  been  instituted,  the  deed  of  1819 
was  found  to  be  in  the  possession  of  the  London  agents  of  a  Mr. 
Waleaty  of  Worcestery  who  had  been  formerly  engaged  as  solicitor 
of  c7.  P.  Thomas  and  also  of  a  former  committee  of  the  estate  of 
Mary  Thomas. 

The  Plaintiff  moved  before  the  Vice-chancellor  Malins  that  the 
Defendant  JKH  might  be  restrained  from*  accepting  any  conveyance 
of  the  BrockhiU  estate,  and  that  White  and  Ooldingham  might  be 
restrained  from  executing  any  conveyance  to  RUL 
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The  Vice-Chancellor  Uaiins  refased  the  motion  (1),  and  the 
Plaintiff  appealed. 


Danob' 

OOLDINOBAX. 


(1)  1873.  April  24. 
SibR.Maijk8,V.C.:— 

This  is  a  litigation  of  a  most  extraor- 
dinary character,  and  of  a  magnitude 
far  beyond  what  can  be  justified  by  the 
stake  in  question  between  the  parties. 
[His  Honour  then  stated  the  &ct8  of 
the  case.] 

Now  it  is  clearly  the  duty  of  this 
Court  to  maintain  every  sale  which  has 
been  fairly  made,  whether  it  has  taken 
place  under  its  own  direction  or  by 
Tirtue  of  an  authority  vested  in  trus- 
tees, or  by  virtue  of  the  ownership  of 
the  vendor.  It  is  the  duty  of  this 
CSourt  not  to  interfere  unless  some  very 
plain  necessity  for  doing  bo  exists,  and 
some  mistake  is  shewn  to  have  been 
made  in  the  mode  by  which  the  sale 
has  been  carried  into  e£fect  This  sale 
has  been  impugned  on  three  grounds. 
[The  Vice-Ghancellor  then  referred  to 
the  charges  of  misconduct  which  on  the 
appeal  were  abandoned.] 

Then  the  third  and  remaining  charge 
is  one  in  which  there  is  a  considerable 
semblance  of  truth,  and  as  to  which, 
after  all  1  have  heard,  I  am  bound  to 
come  to  the  conclusion  that  the  trustees 
did  not  in  a  very  satisfactory  manner 
discharge  their  duty.  The  origin  of 
their  title  to  the  land  was  a  settlement 
of  1819.  That  settlement  had  been 
lost  sight  of,  nobody  knew  exactly 
where  to  findnt,  and  it  had  not  been 
found ;  but  it  is  clear  that  by  the  exer- 
cise of  reasonable  diligence  it  might 
have  been  discovered.  Nevertheless,  I 
nm  satisfied  that  there  was  no  want  of 
good  faith  on  the  part  of  Mr.  Qclding" 
ham  and  Mr.  White  in  their  statement 
that  they  could  not  find  the  settlement. 

But  in  the  conditions  of  sale  there  is 


one  of  which  the  Court  cannot  approve. 
fiven  if  the  deed  of  1819  was'lost,  they 
might  have  procured  a  copy,  and  might 
have  stated  in  the  conditions  that 
though  the  deed  was  lost  they  coald 
procure  a  copy.  It  was  recited  in  the 
deed  of  1858,  and  even  that  would 
have  been  conclusive.  If  the  pur- 
chasers had  been  told  that  the  property 
had  been  in  the  possession  of  the 
family  for  fiffy  yeftn»  but  the  deed  of 
1819  had  been  lost,  the  conditions  <^ 
sale  would  not  have  been  in  the  slightest 
degree  calculated  to  prejudice  the  sale. 
But  beyond  this  condition,  I  can  find 
nothing  of  which  the  slightest  com- 
2)laint  can  be  made. 

Now,  with  regard  to  the  duties  of 
trustees,  there  is  very  considerable 
difficulty  in  the  case^  because  although 
there  may  be  a  remedy  against  the 
trustees,  it  is  very  difficult  to  say  that, 
if  the  conditions  are  unduly  restrictire, 
the  purchaser  who  attends  the  auction 
and  knows  nothing  of  the  motive  for 
introducing  the  condition,  must  neces- 
sarily lose  the  advantage  of  his  pur- 
chase. I  do  not  think  the  doctrines  of 
this  Court  go  to  that  extent  Upon 
this  point  the  case  of  Ord  ▼.  ^V 
(5  Madd.  438)  was  cited.  [His  Honoor 
then  stated  the  iacts  of  that  case,  and 
said  that  it  proceeded  on  the  grooud 
that  the  purchaser,  who  was  the  PUio- 
tiff,  was  cognisant  of  the  irregularity 
which  had  been  committed.] 

Then  comes  the  question,  assnmiu: 
that  a  sale  may  be  vitiated  by  irregu- 
larity and  want  of  due  care,  whether  it 
can  be  intercepted  upon  the  applicatioa 
of  the  cestuis  que  trust  f  That  is  a 
question  about  which  I  confess  that 
upon  principle,  if  there  were  no  autho- 
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Mr.  Olasse^  Q.C.,  and  Mx.  Loooch  Wehh,  for  the  PlaintiflF: — 

The  Yice-Ohancellor  considered  that  the  FlaintiiTB  interest  was 
so  small  as  to  disentitle  her  from  filing  this  bill,  but  any  cestui  que 


L.JJ. 
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rity  whatever,  I  should  feel  no  difficulty. 
The  duty  of  the  trustees  is  to  protect 
the  cestuxB  que  trust,  and  to  sell  the 
property  for  the  best  price  that  can  be 
reasonably  obtained  for  it.  They  must 
not  enter  into  undue  speculations,  but 
must  conduct  the  sale  in  a  business- 
like manner,  and  obtain  the  best  price 
they  can  reasonably  obtain  for  the 
property.  If  they  so  conduct  the  sale 
as  that  by  reason  of  the  introduction 
of  improper  conditions,  by  the  want  of 
due  publication  of  the  intended  sale,  or 
by  a  careless  mode  of  conducting  the 
Eale,  the  interests  of  the  cestuU  que 
trust  have  been  sacrificed,  nothing  is 
more  clear  than  that  the  cestuis  que 
trust  are  the  persons  upon  whose  appli- 
cation the  completion  of  the  sale  can 
be  stayed. 

I  have  no  doubt  whatever  that  where 
it  is  made  apparent  to  the  Court  that 
tmsteea  have  so  conducted  the  sale  as 
that  a  lower  price  has  been  obtained 
than  ought  to  have  been  obtained,  the 
sale  will,  upon  the  application  of  the 
cestuis  que  trust,  be  stayed  against  the 
purchaser  if  he  was  so  mixed  up  with 
the  irregularity  as  that  he  ought  not 
to  hare  the  advantage  of  his  purchase. 
That  is  not  only  correct  upon  principle, 
bat  it  was  so  laid  down  by  the  Lord 
Jnstioe  Turner  in  Bede  v.  Oakes  (4  D. 
J.  &  S.  618). 

It  was  said  in  argument  that  this 
might  be  done  after  the  sale  had  been 
completed,  and  not  before.  But  in  mj 
oinnion  it  is  much  more  proper  to  come 
to  the  Court  before  the  sale  is  com- 
pleted, 80  as  to  stop  the  completion  if 
the  Court  thinks  it  is  a  case  calling  for 
interference  by  injunction,  and  thus 
prevent  the  purchaser  from  being  put 


to  the  inconvenience  of  parting  with 
his  money.  If,  therefore,  it  was  esta- 
blished that  Mr.  Bill  had  been  mixed 
up  with  this  irregularity  to  such  an 
extent  as  to  call  upon  the  Court  to 
interfere^  the  cestuis  que  trust  are  the 
proper  persons  to  file  a  bill  for  that 
purpose.  There  can  be  no  doubt  about 
that. 

Then  is  Mr.  EUl  mixed  up  with  this 
irregularity  to  such  an  extent  as  that 
he  ought  to  be  deprived  of  the  advan- 
tage of  the  purchase  of  this  property  ? 
He  has  purchased  the  property  and  he 
has  a  right  to  keep  it  unless  he  is  so 
mixed  up  with  the  irregularity  which 
was  undoubtedly  committed  by  the 
trustees  as  to  disentitle  him  to  retain 
his  purchase ;  but  it  is  an  irregularity 
which  does  not  necessarily  affect  Mr. 
ffdl.  Mr.  EiU  purchased  under  a  con- 
dition which  did  not  say  that  under  no 
circumstances  should  more  than  four- 
teen yeara*  title  be  shewn,  but  that  no 
more  than  foiuteen  years'  title  should 
be  shewn  unless  at  the  expense  of  the 
purchaser.  This  shews,  therefore,  that 
more  could  have  been  obtained  if  the 
purchaser  chose  to  go  to  the  expense  of 
obtaining  it.  Is  that  such  an  irregu- 
larity as  to  affect  the  sale  ? 

His  Honour  then  said  that  it  ap- 
peared that  Mr.  Bill  had  seen  a  copy 
of  the  deed  of  1819  before  he  went  to 
the  sale,  and  others  might  have  done 
the  same.  This,  however,  would  induce 
him  to  give  the  utmost  value  for  it, 
and  not  to  stop  short  of  its  utmost 
valae.  The  real  vice  of  the  thing  was 
this,  that  it  being  stated  that  no  eariier 
title  would  be  shewn  except  at  the 
expense  of  the  purchaser,  many  men 
would  be  deterred  from  going  to  the 
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L.  J  J.      trust  has  a  right  to  prevent  a  breach  of  trust :  Turner  v.  Harvey  (1) ; 

1873       Bede  v  OaJces  (2). 

Dance  ^^  ^  clear  that  this  was  an  improper  condition,  and  was  known 

GoLDUiGHAM.  ^  ^  ^'    ^^^®^  thoso  circumstanccs,  it  is  not  necessary  for  us  to 

shew  that  the  property  could  have  been  sold  for  more,  which  is 

usually  impossible.  There  is,  however,  some  evidence  that  it  did 
affect  the  sale.  We  have  proposed  to  have  the  property  sold  again, 
and  we  have  guaranteed  the  ^estate  against  loss.     Ord  v.  Nod  (3) 


auction.  Still  most  persons  having  an 
idea  of  bidding  did  attend  the  sale,  and 
there  was  no  evidenoe  whatever  that 
any  material  diminution  of  the  price 
was  caused  by  it,  and  there  was  no 
reason  to  believe  that  it  would  have 
fetched  more;  although  His  Honour's 
individual  opinion  was  that  it  was 
worth  more  than  £9000,  and  that  if  it 
was  put  up  for  sale  again  it  would 
fetch  more.  But  His  Honour  could 
not  disregard  the  evidence  to  the  con- 
trary, and  could  not  say  that  on  the 
evidence  it  was  shewn  that  any  injury 
had  been  done.  His  Honour  was  bound 
to  say  that  no  case  had  occurred  in  this 
Court  of  interfering  with  the  right  of  a 
purchaser  who  had  attended  an  auction 
and  become  the  purchaser  of  an  estate 
unless  he  had  been  in  some  way  mixed 
up  in  the  impropriety  of  conduct  on 
the  part  of  the  seller,  as  he  was  un- 
doubtedly in  the  case  of  Ord  v.  Nod, 
His  Honour  was,  however,  at  a  loss  to 
see  that  Mr.  Bill  had  been  so  mixed 
up  with  this  transaction  as  that  he 
must  lose  the  advantage  of  the  pur- 
chase he  has  made.  Then  there  came 
another  question  which  the  Court 
could  not  lose  sight  of,  namely,  who 
was  the  Plaintiff  in  this  case,  and  what 
her  interest?  She  was  entitled  to  on<>- 
thirty-fifth  part  of  the  surplus  of  the 
purchase-money  produced  by  the  sale 
of  this  estate ;  and  even  if  this  estate 


were  to  fetch  £1000  or  £2000  more,  if 
sold  again  her  share  would  be  very 
small.  His  Honour  could  not  overlook 
the  insignificance  of  the  interest  of  the 
Plaintiff.  He  was  satisfied  that  this 
suit  was  never  instituted  with  that 
object  alone.  It  was  not  the  peconiaiy 
value,  but  it  was  the  desire  of  Mr.  Donee 
to  retain  possession  of  the  estate  which 
he  has  held  so  long ;  but  that  wto  & 
desire  that  he  should  have  ezprassed 
before  September,  and  not  have  waited 
during  the  period  that  elapsed  between 
September  and  December.  His  Honour's 
opinion  on  the  whole  case,  theidcre, 
was,  that  whatever  might  be  the  ulti- 
mate result  as  to  the  costs  as  between 
this  Plaintiff  and  the  trusteeSy  he  oould 
not  interfere  as  between  the  trustees 
and  Mr.  HiU.  The  trustees  also  were 
fully  justified  in  defending  themselves 
against  the  attacks  made  upon  them  fi»r 
improper  conduct^  which  attacks  were 
utterly  groundless.  On  the  whole  case, 
although  to  the  extent  pointed  out  the 
trustees  had  miscarried,  they  had  not 
miscarried  in  such  a  manner  as  to  mix 
up  Mr.  HiU  with  the  result,  and  there- 
fore this  motion  to  restrua  him  from 
effecting  the  completion  of  his  purchase 
must  be  refused. 

(1)  Jac  169. 

(2)  4  D.  J.  &  S.  505. 

(3)  5  Madd.  438. 
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and  Downes  v.  GrazArooh  (1)  are  authorities  that  truBtees  are  bound       L.  jj. 
to  sell  to  the  best  advantage.  1S73 

[They  also  cited  Jenkins  v.  Jones  (2)  and  Morffoek  v.  Buller  (3).]      vaZs 

V, 

Mr.  Cotton,  Q.C^  and  Mr.  StaUard,  for  the  purchaser :—  GoLDiKfiHAir. 

There  is  no  suggestion  of  any  collusion,  or  if  there  was  it  has 
been  given  up.  Even  if  the  suit  is  a  hondfde  suit,  the  only  ques- 
tion is,  whether  Hr.  HiU  had  notice  of  any  breach  of  trust; 
if  not,  the  Plaintiff  cannot  set  aside  the  sale,  and  her  remedy  is 
against  the  trustees.  But  it  is  dear  that  the  suit  is  not  bonafde 
or  really  the  suit  of  the  infant. 

[Sib  W.  M.  Jamss,  LJ.  : — ^Then  you  might  have  moved  to  stay 
the  suit,  and  to  have  an  inquiry  whether  it  was  for  the  benefit  of 
the  infant] 

The  trustees  have  the  legal  estate,  and  have  a  right  to  sell,  and 
are  expressly  authorized  to  make  conditions  of  sale.  There  is  no 
evidence  that  any  person  was  deterred,  and  the  purchaser  has 
given  a  fair  price. 

Mr.  Biggins,  Q.C.,  and  Mr.  Oraham  HattingSy  for  the  trusteee : — 

The  trustees  acted  with  perfectly  good  faith  and  every  desire  to 
do  what  was  right  No  one  took  any  objection  until  this  bill  was 
filed  containing  charges  of  misconduct  which  have  been  abandoned. 
Any  possible  objection  was  cleared  away  by  what  took  place  in  the 
auction  room,  where  all  the  facts  were  stated.  It  would  have  been 
to  the  interest  of  the  trustees,  who  were  both  solicitors,  to  carry 
back  the  title  as  far  as  ])OBsible ;  and  it  was  entirely  to  save 
expense  to  their  clients  that  this  condition  was  inserted. 

Sib  W.  M.  James,  L.J. : — 

This  case  raises  some  general  questions  affecting  the  conduct 
of  sales  by  trustees  which  are  much  more  important  than  this 
particular  case  seems  to  be. 

I  have  always  understood  it  to  be  the  law,  consistently  with 
authority  and  principle,  that,  however  large  may  be  the  power  of 
trustees  under  their  trust  deed  to  introduce  conditions  limiting  the 
(1)  3  Mcr.  200.  (2)  2  Giflf.  99.  .  (3)  10  Yes.  202. 
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L.  JJ.      title^  and  other  special  conditions  which  have,  or  are  calculated  to 

1873       have,  a  depreciatory  effect  on  the  sale,  they  are  bound  to  exenase 

Dakce      them  in  a  reasonable  and  proper  manner — ^that  they  must  not 

GoLDiHGHAM  ^^^^7  ^^  improvidcntly  introduce  a  depreciatory  condition  for 

which  there  is  no  necessity,    I  am  of  opinion  in  this  case  that  the 

conditions  are  of  a  depreciatory  character,  for  which  there  really  is 
no  sufficient  justification.  The  5th  condition,  which  states  that  the 
title  commences  with  an  indenture  dated  the  12th  of  March,  1858, 
under  which  the  premises  became  vested  in  the  vendors  as  trustees 
for  sale,  is  a  limitation  of  title  such  as  I  never  saw  before  in  con- 
ditions of  sale,  and  is  well  calculated  to  deter  persons  from  buying. 
The  trustees  say :  ^  We  are  only  trustees  for  sale ;  we  produce  yon 
nothing  except  one  deed  "  (which  must  have  been  a  voluntary  deed 
as  far  as  they  were  concerned) ;  **  you  must  take  whatever  title  we 
have  at  the  time ;  we  will  give  you  merely  a  deed  dated  about 
fourteen  years  ago,  vesting  the  property  in  us  as  trustees  for  sale." 
No  doubt  the  condition  goes  on  to  say :  '^  and  no  earlier  or  other 
title  shall  be  called  for  or  required  except  at  the  purchaser's  ex- 
pense in  all  things."  What  the  meaning  of  those  words  is,  I  am 
not  prepared  to  say.  Whether  they  mean  that  the  purchaser 
could  compel  the  vendors  to  shew  at  his  expense  a  marketable  title 
for  sixty  years  (which  I  do  not  think  is  the  meaning  they  would 
bind  themselves  to),  or  mean  that  the  title  shall  commence  with 
an  indenture  of  March,  1858,  and  if  the  purchaser  wants  other 
title-deeds  in  their  possession  or  power  they  will  at  his  expense 
give  him  everything  he  asks  for  and  is  entitled  to  upon  reading 
the  deed  which  they  produce — ^which  of  those  two  ia  the  legal 
construction  of  that  condition,  I  am  not  prepared  to  say. 

It  appears  to  me  that  if  the  trustees  had  been  asked  to  produce 
a  marketable  title  for  sixty  years  at  the  expense  of  the  purchaser, 
they  were  not  prepared  to  do  so,  by  reason  of  the  absence  of  the 
deed  of  1819.  If  it  had  been  stated  that  the  title  commenced  with 
a  deed  of  1819  which  had  been  acted  upon  in  subsequent  deeds,  it 
would  have  made  the  thing  satisfactory ;  but  that  was  not  done. 

Then  it  is  said  that  this  condition  has  not,  in  effect,  depreciated 
the  sale,  because  it  is  shewn  that  the  full  value  has  been  given  for 
the  property.  Upon  that  point  there  is  a  large  amount  of  contra- 
dictory evidence,  some  witnesses  saying  that  more  would  have  been 
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given,  and  otiieis  saying  that  more  would  not  bave  been  given,      ^  ^^- 
and  tliat  the  foil  price  was  obtained.     That  is  predaelT  the  thing        1873 
whidi  the  Court  cannot  inquire  into.     The  cesiuis  que  trud  have      Daxck 
a  i%fat  to  have  this  propertr  sold  withoat  anything  being  done  GotAOGiuM. 
whidi  is  calculated  to  depreciate  it ;  and  whether  the  effect  which        ""^ 
this  conditku  was  calcolated  to  produce  was  or  was  not  prodaced, 
it  is  impossible  fiir  the  Court  8atisfiu!toriIy  to  determine,  because 
the  Court  cannot  know  how  many  people  were  deterred  by  such 
a  danse  as  this  from  bidding  or  attending  the  sale.   No  doubt  this 
clause  would  absolutely  preclude  one  daas  of  persons  fiom  attend- 
ing the  sale,  namely,  that  dass  of  purchasers  who  had  trust  moneys 
for  investment  in  the  purchase  of  land.    It  is  quite  dear  that  this 
is  a  condition  which  was  calculated  to  depreciate  the  value  of  the 
pn^Krty  in  the  auction  room,  and  that  it  was  inserted  without  any 
reasonable  ground  for  so  dmng. 

That  being  so»  I  am  of  opinion  that  the  eedm9  que  fnut  have  a 
right  to  interfere  to  prevent  a  sale  being  made  under  that  which 
was  a  breach  of  trust ;  and  to  that  extent  the  Yice-ChanceUor 
apparently  seems  to  have  expressed  an  opinion  in  accordance  with 
what  I  have  stated. 

But  then  the  Yice-ChanceUor  was  of  opinion  that  the  purchaser 
wasin  abetter  situation  than  the  trustees  for  sale.  lam  of  opinion 
that  the  purchase,  under  a  mere  contract  for  purchase,  is  not 
^ititled  to  insist  upon  a  transaction  being  completed  which,  as 
between  the  eethUs  que  irud  and  the  trustees^  is  a  breach  of  trust. 
He  has  a  mere  contract  for  purchase  which  could  not  be  enforced 
against  him  under  the  circumstances^  and  which  he  could  not  have 
enfbroed  against  the  trustees.  He  has,  therefore,  no  right  to  call 
upon  the  trustees,  or  to  ask  the  Court  to  allow  the  trustees,  to 
execute  a  conveyance,  having  its  (mgin  in  a  breach  of  trusty  when 
before  the  thing  was  cDmpleted  he  had  notice  of  the  irr^ularity 
which  had  been  committed. 

I  am  of  opinion,  therefore,  that  the  Plaintiff  filing  the  bill  to 
intercept  the  sale  is  in  time  against  the  trustees  and  against  the 
poxdiaser.  What  the  purchaser's  remedies  may  be  against  the 
trustees  it  is  not  for  us  now  to  inquire. 

Then  the  Yice-ChanceUor  was  also  of  opinion  that  even  on 
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L.  JJ.      eyidence  to  shew  that  a  larger  price  might  possibly  bare  been  ob- 
1873       talned^  the  PlaintifiTs  share  would  be  very  small,  and  that  the 
'  Dance      Court  ought  not  to  interfere  in  such  a  case. 
GoLDnioHAM.      ^^  *^^  *^®  ^^  ^^  *^®  cesiuis  que  trusi  were  anxious  to  settle  it, 

they  might  have  said  to  this  eedui  que  trusty  "You  take  your 

share,  and  we  will  make  the  loss  good  to  you."  But  that  case  is 
not  before  us.  The  cestui  que  trust  has  a  right  in  this  Court  to 
prevent  the  sale  when  a  breach  of  trust  has  been  committed;  and 
it  would  be  pessimi  exempli  for  us  to  say,  '^  A  breach  of  trust 
has  been  committed,  but  the  amount  which  any  one  cestui  que 
trust  suffers  by  reason  of  that  breach  of  trust  is  not  su£Bcient  to 
justify  a  Chancery  suit."  That  is  not  an  effectual  answer  in  this 
Court 

Then  it  is  said  that  this  is  not  the  suit  of  the  infant,  but  has 
some  collateral  object^  and  that  the  father  wants  the  purchase  to 
be  made  by  somebody  else,  or  does  not  wish  to  leave  the  farm. 
That  is  not  a  legitimate  topic  to  be  addressed  to  the  Court.  The 
Plaintiff  is  entitled  to  have  her  rights  and  equities  enforced  in  this 
Court,  and  what  may  have  been  the  motives  inducing  the  Plaia- 
tiff  to  put  the  Court  in  motion  we  cannot  inquire  into.  We  have 
only  to  inquire,  in  the  administration  of  justice  in  this  Court, 
whether  the  Plaintiff  has  the  right  claimed,  and  whether  the 
Defendants  are  under  the  liability  which  is  alleged. 

I  am  of  opinion  that  the  Plaintiff  has  a  right  to  say,  *^  This  was 
not  a  proper  mode  of  selling  my  property,  and  I  want  the  Court  to 
stop  the  sale,"  and  that  the  purchaser  has  no  right  to  insist  upon 
an  improper  sale  being  completed.  He  .can  be  put  back  in  the 
same  position  as  that  in  which  he  was  before. 

I  cannot,  however,  part  with  the  case  without  saying  that  I  am 
shocked  at  the  enormous  amount  of  costs  which  seem  to  have  been 
incurred,  by  reason  of  charges  for  which  there  was  no  necessity 
whatever,  charges  of  improper  conduct  and  deliberate  dishonesty 
(as  far  as  I  can  gather)  endeavoured  to  be  made  out  by  affidavit 
and  cross-examination,  which  occupied  a  good  deal  of  time  and 
vnll  cost  a  good  deal  of  money ;  and  I  regret  that  it  is  not  in  the 
power  of  the  Court  to  make  those  costs  fall  where  they  ought  to 
faU. 
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Sib  G.  MrTjUSH,  L J. : —  L.  jj. 

I  am  of  the  same  opinioiL    The  Yioe-Chancellor  appears  dearly        }^ 
to  haye  considered  that  the  5th  condition  was  one  which  the  tmstees      Bakcb 
ought  not  to  have  inserted,  and  which  was  calculated  to  haye  a  Goldinghav. 
depredatory  effect  upon  the  persons  present  at  the  auction.    I  am 
also  dearly  of  that  opinion. 

Then  the  Yice-ChanoeUor  also  came  to  the  condusion  that  the 
purchaser  had  no  notice  that  there  was  any  defect  in  the  conditions, 
or  that  the  conditions  were  not  in  performance  of  the  duty  of  the 
trustees;  and  he  appears  to  haye  thought  that  on  that  ground 
the  Court  ought  not  to  preyent  the  sale  being  effected. 

I  am  of  opinion  that  the  rule  in  this  Court  is,  if  there  is  a  breach 
of  trusty  if  the  sale  is  conducted  in  such  a  manner  that,  as  between 
the  trustees,  who  haye  the  power  of  sale,  and  the  eeshiis  que  trusty 
it  constitutes  a  breach  of  trust,  the  eeduU  que  trust  are  entitled  to 
preyent  the  sale  being  completed,  leaying  the  purchaser  to  his  . 
remedy  against  the  trustees.  That  is  laid  down  most  dearly  in 
Suffdens  Vendors  and  Purchasers  (1),  and  also  by  Lord  Justice 
Turner  in  Bede  y.  Oakes  (2),  where  he  says:  *^  The  true  queston 
on  which  the  yalidity  of  such  a  sale  must  depend  seems  to  me  to  be 
this :  Was  or  was  not  the  sale  made  under  such  circumstances  and 
ill  such  a  manner  as  that  the  eeduis  que  trusteed  ought  to  be  held 
bound  by  it  ?  If  it  was,  the  title  of  the  purchaser  could  not,  I  con- 
ceiye,  be  impeached.  If  it  was  not,  his  title  would,  I  apprehend,  be 
liable  to  impeachment  at  the  suit  of  the  eestuis  que  trusteiU^  What 
Lord  Justice  Turner  lays  down  is,  that  if  the  sale  is  conducted  by 
the  trustees  in  such  a  way  as  to  constitute  a  breach  of  trust  as 
between  them  and  the  eeduis  que  trusty  and  the  purchaser  has 
notice  of  this  before  his  purchase  is  completed,  he  will  be  liable  to 
a  suit  at  the  instance  of  the  eestuis  que  trust.  It  necessarily 
follows  that  if  the  eestuis  que  trusty  instead  of  waiting  till  the 
purchase  is  completed,  file  the  bill  at  once  (which  is  a  more  proper 
thing  to  do),  they  can  preyent  the  purchase  being  completed. 

I  also  agree  that  the  small  interest  of  the  infant  can  make  no 
difference.  The  interest  of  each  of  them  may  be  so  small  that  no 
one  of  them  might  think  it  worth  while  to  file  a  bill  at  his  own 

(1)  Page  61, 14th  £d.  (2)  4  D.  J.  &  S.  513. 

4  f  2  1 
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L.  JJ.       risk ;  but  the  bill  being  filed  on  behalf  of  one  infant,  we  must  look 
1873        at  the  whole  substantial  interest  which  is  in  question,  and  not 
^12^      merely  at  the  individual  interest  of  the  infant 

V. 

GoLDiNQHAM.      goUcitors  for  the  Plaintiff:  Messrs.  MiUer  £  Miller. 
Solicitors  for  the  Trustees :  Messrs.  T.  White  &  Soiis. 
Solicitors  for  the  Purchaser :  Messrs.  Prior,  Bigg,  <fc  Co, 


L.  JJ.  Ex  parte  STONE.    In  re  WBLCBL 

1873 

»^vw         Bankruptcy — Double  Proof— Memher  of  a  Firm  and  aoU  Contractor— BahL- 

June  13.  ruptcy  Act,  186d  8.  SI— -Ddft  payable  at  Request  of  a  Stranger— Debt  U 

-  which  the  Debtor  hoe  a  beneficial  Intereet. 

Where  a  joint  and  several  covenant  is  entered  into  by  partnen  far  pay- 
ment  of  a  debt,  and  there  is  nothing  in  the  instrument  to  shew  that  thej 
were  Jointly  contracting  as  partners,  parol  evidence  may  be  admitted  to 
shew  that  the  money  was  used  for  partnership  purposes,  and  if  that  is 
established  proof  may  be  made  in  bankruptcy  against  their  joint  as  well  as 
their  separate  estates.  * 

A  covenant  to  pay  a  sum  of  money  when  requested  by  JL,  or  after  his 
death  by  the  covenantee,  with  interest  in  the  meantime,  creates  a  present 
debt  which  may  be  proved  for  in  bankruptcy. 

A  debtor,  before  his  bankruptcy,  covenanted  to  pay  a  sum  of  money  which 
was  due  to  his  father  to  a  trustee  to  whom  the  father  assigned  it;  ai^  tnists 
were  declared  of  the  money,  under  which  the  debtor  took  a  reversionair 
interest : — 

Heild,  that  the  trustee  of  the  settlement  could  prove  for  the  whole  amount 
without  deducting  the  debtor's  interest 

IhIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  in  Bank- 
ruptcy. 

In  the  early  part  of  the  year  1863  John  and  Thomas  Wekh 
entered  into  business  in  co-partnership  as  shipowners  under  the 
firm  of  J.  &  T.  Welch  &  Co.  They  borrowed  a  large  sum  of 
money  from  their  fiEtther,  Henry  Welch.  The  loan  was  made  by 
means  of  transfers  of  several  sums  of  railway  stock  by  Eenry 
Welch  to  John  and  ThomaSy  on  which  occasion  they  i^pied  an 
agreement,  dated  the  16th  of  March,  1863,  by  which  they  agreed 
to  pay  interest  for  the  loan  at  the  rate  of  £5  per  cent  as  therein 
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mentioned.    This  document  contained  another  clause,  signed  by       L- JJ- 
the  father  and  the  sons,  by  which  it  was  mutually  agreed  that  any       i87a 
amounts  of  the  loan  might  be  repaid  at  any  time  by  the  sons,  but     Exports 
that  the  father  should  have  no  right  to  withdraw  it  for  five  years      8^** 
from  the  date  of  the  agreement,  and  that  after  the  five  years  he      Wslch^ 
should  only  be  entitled  to  withdraw  the  loan  on  giving  a  year's 
notice  in  writing.  There  was  nothing  in  this  document  to  shew  that 
the  loan  was  made  for  partnership  purposes.    The  sons  afterwards 
9old  the  railway  stock  and  applied  the  proceeds  for  the  purposes  of 
their  business.    They  met  with  heavy  losses,  and  ultimately  John 
went  to  Ameriea  without  dissolving  the  partnership.    Some  time 
afterwards  he  sent  to  liis  brother  Thomas  a  power  of  attorney, 
authorizing  him  to  act  for  him  in  all  matters.     Thomas  continued 
to  carry  on  the  business  alone  under  the  name  of  the  firm,  untU 
he  was  adjudged  a  bankrupt  on  the  3rd  of  October,  1870.    In  the 
proceedings  he  was  described  as  carrying  on  business  under  the 
iirm  of  J.  d  T.  Wdoh  &  Co.    He'  filed  in  the  Court  a  statement 
of  the  partnership  affairs  and  also  a  statement  of  his  separate 
affairs. 

On  the  15lh  of  May,  1863,  an  indenture  was  executed  between 
Henry  Welch  of  the  first  part,  and  John  Wdeh,  Thomas  Wdehy  and 
Wmiam  Drew  Parsons^  of  the  second  part  (thereinafter  called  the 
trustees).  By  this  deed  after  reciting  among  other  things  the 
transfers  of  the  railway  stock  by  Henry  Wdch  to  John  Weleh  and 
Thomas  Welch,  and  the  document  of  the  16th  of  March,  1863, 
and  that  the  then  market  value  of  the  stock  was  £4755,  Henry 
Welch  assigned  to  the  trustees,  their  executors,  administrators,  and 
assigns,  the  said  sum  of  £4755,  and  all  securities  therefor,  and  all 
interest  to  become  due  thereon,  upon  trust  during  the  joint  lives 
of  Henry  Welch  and  Ann  his  wife  to  pay  the  annual  income  to 
^nn  Welch  for  life,  and  after  her  death  to  pay  the  income  to 
Henry  Welch  for  life,  and  after  his  decease  to  pay  out  of  the 
capital  certain  sums  to  persons  therein  mentioned,  and  as  to  the 
residue  of  the  capital  and  the  income  thereof  upon  trust  for  John 
Welch  and  Thomas  Welch  as  tenants  in  common.  And  by  the 
same  deed  John  Welch  and  Thomas  Wdch  for  themselves,  and 
each  of  them  for  himself,  his  heirs,  executors,  and  administrators, 
severally   covenanted  with    IF.  D.  ParsonSj  his  executors  and 
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L.  Jj.      administrators,  that  they  would  pay  the  said  sum  of  £4755  on  being 

1873        required  so  to  do  by  Henry  Wdeh,  and  after  his  death  by  W,  D. 

Ex  parte     Pafsofis,  SO  and  in  such  manner  that  the  same  might  be  dniy 

Stone,      invested  in  the  names  of  the  trustees ;  and  also  that  they  would 

Weloh.      while  the  same  was  unpaid  duly  pay  the  income  or  interest  thereof 

at  the  rate  prescribed  by  the  said  agreement,  so  and  in  such  manner 

that  the  same  might  be  had  and  assessed  in  manner  thereinbefore 

expressed  concerning  the  same. 

The  deed  did  not  in  any  way  shew  that  the  sum  was  due  from 
John  Wdeh  and  Thomas  Wdeh  as  partners. 

Paraona  claimed  to  prove  for  the  £4755  and  interest  against 
the  separate  estate  of  Thomas  Wdeh,  and  also  against  the  joint 
estate  of  the  finh.  The  trustee  under  the  bankruptcy  refused 
to  admit  the  claim  upon  several  grounds,  one  of  which  was,  that 
the  proof  could  not  be  made  against  both  the  joint  and  separate 
estates,  but  that  the  claimant  was  bound  to  elect  against  which 
estate  he  would  prove.  The  County  Court  Judge  admitted  the 
proof  against  both  estates,  and'  the  Chief  Judge  affirmed  this 
decision,  considering  that  the  case  was  governed  by  Ex  farte 
Eoney{l).  The  trustee  appealed  from  the  order  of  the  Chief 
Judge. 

The  bankrupt,  Thomas  Wdeh,  was  examined  in  Court  before 
the  Lords  Justices,  and  stated  that  he  and  his  brother  were  in 
partnership  when  the  money  was  advanced  to  them,  and  that  it 
was  advanced  and  applied  for  partnership  purposes. 

Mr.  Be  Gex,  Q.C.,  and  Mr.  W,' Potter,  for  the  Appellant: — 

The  37th  section  of  the  Bankmplcy  Ad,  1869  (2),  applies  only 
where  the  joint  contractors  appear  on  the  face  of  the  contract 
to  be  contracting  as  partners.  That  was  so  in  Ex  parte  Honeif. 
In  the  present  case  the  creditor  is  not  proving  for  the  original 
advance,  but  on  the  covenant  jn  the  deed,  and  nothing  appears  in 

(1)  Law  Rep.  7  Ch.  178.  cumstance  that  such  firms  an  in  whole 

(2)  Sect.  37  provides :  "  If  any  bank-  or  in  part  composed  of  the  same  indi- 
rupt  is  at  the  date  of  the  order  of  ad-  viduals,  or  that  the  sole  contractor  is 
judication  liable  in  respect  of  distinct  also  one  of  the  joint  oontrMtors,  shall 
contracts  as  member  of  two  or  more  ^^^  prevent  pnx)f  in  respect  of  such 
distinct  firms,  or  as  a  sole  contractor,  contracts  against  the  properties  respec- 
and  also  as  member  of  a  firm,  the  cir-  lively  liable  upon  sudi  ccm tracts/' 
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the  deed  about  the  partnership.    The  coyenantors  did  not  pledge  L.  JJ. 
the  credit  of  the  firm.  igTS 

In  the  second  place  there  is  no  debt  proveable  because  the  j^^^ 

coTenant  was  not  to  be  enforced  except  at  the  request  of  the  S'tohe. 

fitther.    If  any  proof  is  allowed  the  interest  of  the  debtor  under  wklct. 
the  trust  ought  to  be  deducted.  — 

Mr.  Eenehdl,  Q.C.y  and  Mr.  Wheeler,  for  the  creditor,  were  not 
called  on. 

Sib  G.  Mellish,  L.  J. : — 

I  am  of  opinion  that  the  case  is  governed  bj  Ek  parte  Honey  (1). 
If  the  money  advanced  had  not  been  lent  to  John  and  ThomcLs 
Wdeh  as  partners,  but  for  purposes  wholly  unconnected  with  the 
business,  it  might  have  been  a  point  of  difficulty  in  consequence  of 
the  use  of  the  word  *^  firm  "  in  the  section.  But  after  the  bank- 
rupt's examination  before  us  it  is  quite  clear  that  the  original 
loan  by  the  fiEtther  was  for  the  purposes  of  the  firm,  and  that  he 
afterwards  settled  the  sum  and  took  a  joint  covenant  from  the 
two  partners.  The  only  difference  between  this  case  and  Ex  parte 
Honey  is  that  in  that  case  the  partners  signed  in  the  name  of  the 
firm  and  also  in  their  separate  names.  It  was  there  decided 
that  the  separate  contractor  need  not  be  carrying  on  business 
separately.  Here  the  question  is  whether  it  is  necessary  that  the 
joint  contract  should  be  formally  entered  into  in  the  name  of  the 
firm.  From  the  very  nature  of  a  covenant  the  covenantors  must 
covenant  in  their  own  names ;  a  firm  as  such  cannot  enter  into  a 
corenant.  I  think  it  is  quite  unnecessary  that  the  firm  should 
be  specially  mentioned,  if  the  contract  is  made  for  partnership 
purposes. 

It  is  also  objected  that  there  was  no  proveable  debt  because 
the  coTcnant  was  only  to  pay  at  the  request  of  the  father;  but  on 
the  death  of  the  father  the  money  was  to  be  payable  at  the  request 
of  the  trustee,  and  in  the  meantime  interest  was  to  be  paid  on  the 
debt  I  can  see  no  distinction  with  respect  to  proof  between  a 
sum  payable  immediately,  and  a  sum  payable  at  a  future  time 

(1)  Law  Rep.  7  Ch.  178. 
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with  interest  in  the  meantime.    I  am,  therefore,  of  opinion  that  it 
is  right  to  treat  it  as  a  covenant  to  paj  at  the  time. 

The  only  other  question  is  whether  there  should  be  any  setoff 
or  deduction  on  account  of  the  reversionary  interest  of  the  debtor. 
I  think  there  should  be  none,  for  that  would  diminish  what  the 
tenants  for  life  would  have  to  receive.  The  trustee  in  the  bank- 
ruptcy will  be  able  to  realize  the  interest  of  the  debtor  when  it 
falls  into  possession. 


Sir  W.  M.  James,  L.J.,  concurred. 

Solicitors  for  the  Trustee:  Messrs.  Chester,  Urquhart^  &  Co^ 
agents  for  Mr.  Gill,  Liverpool. 

Solicitor  for  the  Creditor :  Mr.  J.  P.  Harris^  Liverpool. 


L,J.J. 

1873 
June  24. 


BELANEY  v.  FFKENCH. 

[1868    B.    330.] 

Solicitor — Lien — Admin istra tion  Suit. 

Solicitors  for  the  trastees  of  an  estate  which  is  under  the  administmtionof 
the  Court  have  not,  after  their  discharge,  such  -a  lien  for  costs  and  mooey 
advanced  in  the  suit  as  will  enahle  them  to  refuse  production  of  documents 
which  are  required  hy  the  receiver  for  the  management  of  the  estate. 

Order  of  Bacon,  Y.C,  affirmed. 

Messes.  HINJSS  &  son  were,  in  1868,  ejnployed  by  Lord 
Ffrench  and  Lady  Ffrench,  and  also  by  Bdaney  and  Clarke,  who 
were  then  trustees  of  the  will  of  one  B.  Thompsony  as  their  soli- 
citors  in  the  suit  of  Bdaney  v.  Ffrench,  which  was  a  suit  for  admi- 
nistering the  estate  of  B.  Thompson,  in  which  Lady  Ffrench  had 
an  interest. 

Messrs.  Eines  dh  Son  were  in  June,  1869,  discharged  by  Lord 
Ffrench  and  Lady  Ffrench,  the  Defendants,  and  in  January,  1871, 
by  Bdaney  and  Clarice,  the  Plaintiffs. 

Lord  and  Lady  Ffrench  moved  before  the  Vice-Ohancellor  Bacon 
that  certain  plans  belonging  to  the  estate  of  the  testator  might 


bo  delivered  by  Messrs.  Hines  &  Son  to  J.  ffByme,  the  receiver 
in  the  cause,  who  alleged  that  the  plans  were  required  for  the 
management  of  the  estate, 

ilessrs.  Hines  <&  Son  opposed  the  motion,  on  the  grounds,  fir8t, 
that  they  had  as  solicitors  a  lien  on  all  the  papers  and  documents, 
for  their  costs  incurred  and  for  money  advanced  to  pay  the  debts 
of  the  testator,  and  to  pay  expenses  connected  with  his  estate ;  and, 
secondly,  that  they  had  an  express  charge  from  Bdaney  and  Clarke, 
and  from  Lady  F/rench,  and  were  equitable  mortgagees  in  respect 
of  these  advances. 

The  Vice-Chancellor  Bacon  made  an  order  that  the  plans  should 
be  delivered  to  the  receiver  without  prejudice  to  any  lien  which 
Messrs.  Eines  cfe  Son  might  have  upon  them  (1). 


L.  J.  J. 

1873 
Belahkt 

V. 

Fkrench. 


(1)  1873.  May  23. 

Sib  James  Bacon,  Y.C,  said  that  no 
one  could  dispute  the  authority  of  Lord 
V.  WonrUeighton  (Jac.  580),  in  which 
I«rd  Eldcn  said,  that  a  solicitor  who  had 
beea  discharged  might  make  use  of  the 
non-production  of  the  papers  in  order  to 
U'et  what  was  due  to  him.  But  that 
luid  nothing  to  do  with  this  case,  in 
which  the  Respondents  upon  the  motion 
liod  heen  solicitors  for  the  trustees  in  the 
administration  and  management  of  an 
estate,  and  had  knowledge  of  the  limited 
power  of  the  trustees,  and  of  the  limited 
interest  of  Lady  F/rench.  Admitting, 
for  the  present  purpose,  to  the  fullest 
extent,  that  the  trustees  did  give  them 
possession  of  the  deeds  as  security  that 
they  should  be  repaid  their  advances, 
and  that  if  the  trustees  themselves  had 
advanced  the  money  they  would  have 
had  a  lien,  and  that  by  soliciting  the 
trustees  to  advance  it,  the  solicitors  had 
acquired  that  lien,  still  that  lien  would 
not  be  disturbed  by  the  order  proposed 
to  be  made,  and  the  solicitors  would 
have  all  they  could  claim  in  respect  of 
that  transaction. 

It  was  stated,  that  in  this  suit  for 
the  administration  of  this  estate,  which 
the  Court  had  taken  in  hand,  the  re- 


ceiver whom  the  Court  had  appointed 
(which  appointment  was  for  the  interest 
just  as  much  of  Messrs.  Ilinea  A  Son, 
if  they  had  any  lien,  as  of  any  other 
person)  could  not  proceed  in  the  dis- 
charge of  his  duties  for  want  of  these 
plans.  The  solicitors,  in  answer,  con- 
tended that  they  had  a  right  to  sit  upon 
the  papers,  and  to  embarrass  the  pro- 
secution of  the  suit.  That  had  been 
not  only  the  substance  and  pith  of  the 
argument,  but  that  was  the  form  in 
which  the  opposition  had  been  con- 
ducted. The  solicitors  said  that,  until 
their  bill  of  costs  was  made  out  and 
taxed,  and  their  demand  paid,  they 
could  embarrass  the  progress  of  the 
suit ;  and  that  then,  and  not  till  then, 
should  the  parties  interested  in  the 
administration  of  the  estate  be  at 
liberty  to  take  a  single  step  in  this 
matter. 

His  Honour  thought  that  the  terms 
of  the  notice  of  motion  must  be  com- 
plied with,  of  course  preserving  to 
Messrs.  Hines  it  Son  all  the  liens 
which  they  possessed  as  well  against 
the  estate  as  against  Lady  F/rench^  if 
they  had  any  lien  against  her.  There 
was  a  distinction  between  advances 
made  for  an  estate  at  the  instance  of 
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L.  J.  J.         Messrs.  Eines  (&  Son  moved  by  way  of  appeal  to  diachaige  ihis 
1878       order. 


V.  Mr.  EddiSy  Q.C.,  and  Mr.  Ince,  in  support  of  the  motion  : — 
FraxKCH. 
A  discharged  solicitor  has  a  lien  on  all  the  papers  and  documents 

until  he  has  been  paid.     The  money  is  either  costs  or  money 

advanced  for  the  payment  of  debts,  funeral  expenses,  and  other 

charges  on  the  testator's  estate,  and  at  the  request  of  the  trustees 

and  of  Lord  and  Lady  Ffrenek, 

[They  cited  FarhaU  v.  FarhaH  (1).] 

Mr.  Eemminff,  in  support  of  the  order. 

Sir  W.  M.  Jambs,  L  J.  :— 

The  appeal  in  this  case  must  fail.  It  is  based  on  two  grounds: 
first,  on  the  lien  of  a  solicitor  for  costs  incurred  on  behalf  of 
trustees,  and  for  money  advanced ;  and,  secondly,  on  an  alleged 
express  charge,  which,  however,  is  denied  on  the  other  side.  Bat  a 
solicitor  cannot  embarrass  a  suit  by  keeping  papers  which  belong 
to  an  estate  which  is  being  administered  by  the  Court,  and  cannot 
use  that  means  of  obtaining  payment  There  is  no  foundation  for 
such  a  claim  to  lien,  and  it  cannot  be  allowed. 

His  Lordship  then  expressed  his  opinion  that  there  was  no  sufS- 
cient  evidence  of  any  express  charge,  and  that  the  allegation  that 
there  had  been  such  a  charge  was  rash.  The  Appellants  had 
failed  to  make  out  their  case,  and  the  appeal  must  be  dismissed 
with  costs. 

Solicitor  for  Messrs.  Eines  &  Son :  Mr.  Philipe. 

Solicitors  for  Lady  Ffrench :  Messrs.  Eenanian  &  Nichobon. 


trustees  and  any  dealings  there  might  of  Turner  v.  Letts  (20  Bear.  185),  which 
have  been  between  Lady  Ffrench  and  was  more  near  this  case  than  any  other, 
the  solicitors ;  and  Bozon  v.  Bdland  the  Court  had  no  hesitation  in  doing 
(4My.  &  Cr.  354)  shewed  that  no  deposit  what  was  right.  In  fact,  Lord  Eldons 
of  title-deeds  with  a  person  who  might  words  were  greatly  misunderstood  ii* 
have  a  lien  could  give  him  a  right  to  they  were  imderstood  to  say  that  a 
tack  to  that  lien  any  debt  which  the  solicitor  might  by  detaining  papers 
l)erson  depositing  them  might  owe,  inde-  embarrass  the  proper  and  latiooal  pro- 
pendent  of  the  trust  estate.  In  the  case  gress  of  an  administration  suit. 
(1)  Law  Rep.  7  Eq.  286. 


LACEY  V.HILL.  l.jj. 

[1870    L.    94.]  J873 

SCKIMGEOUR'S  CLAIM.  July  2. 

Principal  and  Agent — Stockbroker — Intdvency  of  Principal^  Sale  by  Agent  to 
recoup  himself-^Custom  of  Stock  Exchange, 

Sttekbrokers  who  have  with  their  own  money  purchased  stock  for  a  prin- 
cipal are,  in  the  event  of  the  death,  bankroptcy,  or  insolvency  of  tho 
principal,  justified  in  immediately  selling  the  stock.  Under  such  circum- 
stances the  stockbrokers  have  a  claim  against  the  estate  of  the  principal  for 
the  balance  due  to  them  on  the  account,  which  balance  is  subject  to  deduc- 
tion for  any  loss  which  may  have  been  incurred  by  selling  before  the  nest 
settling  day. 

Decision  of  Lord  RomiUy,  M.R.,  a£Srmed. 

J^IeSSRS.  SCBIMOEOUB  were  brokers  on  the  London  Stock 
Exchange^  and  had  been  employed  as  such  by  Sir  B.  Harvey,  a 
banker  at  Norwich.  In  the  year  1870  they  had  bought  for  him 
£204,000  Spanish  Stock,  and  £150,000  Italian  Stock.  The  brokers 
paid  the  purchase-money,  haying  borrowed  money  for  that  purpose 
from  their  bankers  on  the  security  of  the  stock.  In  their  accounts 
they  treated  it  as  a  loan  to  Sir  B.  Harvey.  They  were  in  the  habit 
of  sending  Sir  B.  Harvey  fortnightly  accounts  after  each  settling 
day.  On  the  first  settling  day  in  June,  1870,  the  stock  had  risen 
in  price,  and  his  account  shewed  a  balance  in  his  favour  of  £8794. 
The  brokers  paid  £6700  to  him,  and,  under  verbal  instructions  from 
him,  carried  over  or  continued  the  stocks  to  the  next  settling  day. 
On  the  next  settling  day,  the  28th  of  June,  these  stocks  had  fedlen, 
and  there  was  on  this  account  a  balance  of  £292  against  Sir  jB. 
Harvey.  The  stocks  were  again  carried  over  or  continued  for  the 
next  settling  day,  the  4th  of  July,  on  which  day  the  stocks  had 
fallen  heavily,  and  the  balance  against  Sir  B.  Harvey  was  £15,988. 
He  had  on  that  day  directed  them  to  sell  half  the  stock,  which 
they  did,  and  credited  him  with  the  price.  The  account  was  sent 
to  him  on  the  14th  of  July.  On  the  following  day  he  shot  himself, 
and  he  died  on  the  19th  of  July. 

On  the  16th  of  July  Sir  B.  Harvey  s  bank  at  Norwich  stopped 
payment 


r 
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L.JJ.  Messrs.  Scrimgeowr  being,  as  they  stated,  apprehensiTe  of  a 

1873       further  fall  in  the  market,  sold  on  the  16th,  18th,  and  19th  of  Jalj 

Lagit      ^^^  remainder  of  the  stock.    The  result  of  these  transactions  was  tiiat 

^**         the  balance  against  Sir  B.  Harvey  in  the  books  of  Messrs.  Serimgeour 
—    ^   was  (after  deducting  their  commission  on  the  sales)  £26,346. 

Claim.  A  suit  of  Laeey  v.  H%U  was  instituted  by  creditors  for  the  ad- 

ministration  of  the  estate  of  Sir  B.  Harvey^  and  Messrs.  Scriny- 
geour  carried  in  a  claim  in  the  suit  against  the  estate  for  this  sum 
of  £26,346. 

Messrs.  Scrimgeour,  in  support  of  their  claim,  produced  evidence 
from  members  of  the  Stock  Exchange — That^  with  very  few  excep- 
tions, all  bargains  and  transactions  on  the  Stock  Exchange  are  made 
for  certain  periodical  days  called  "  settling  days."  That  when  a 
broker,  on  the  instructions  of  his  principal,  agrees  to  buy  or  actually 
buys  a  certain  amount  of  stock  or  shares,  the  stock  or  shares  so 
bought  are  in  nowise  identified  as  the  stock  or  shares  so  ordered 
to  be  purchased,  but  remain,  by  the  practice  of  the  Stock  Exchange, 
the  property  of  the  broker,  and  at  their  disposition,  not  at  that  of 
their  principal.  When  the  transaction  as  between  the  brokers 
and  the  principal  is  completed  by  payment  by  the  principal  and 
by  delivery  of  the  stock,  the  particular  stock  becomes  the  prin- 
cipal's property,  and  is  treated  and  considered  as  the  subject  of  the 
bargain ;  and  the  brokers,  according  to  the  practice,  are  thereupon 
bound  to  hold  the  particular  stock  or  shares  at  thedisposal  of  theprin- 
cipal.  That  when  it  becomes  notorious  that  a  principal  is,  by  reason 
of  bankruptcy  or  death,  unable  to  receive  and  pay  for  or  to  deliver 
the  stocks  or  shares  which  he  has  ordered  to  be  purchased  or  sold, 
and  that  no  one  is  authorized  to  deal  with  the  account,  or  able  and 
willing  to  take  the  responsibility  thereof,  then  and  in  such  case  it 
is  usual  for  the  broker,  who  is  responsible  to  the  members  of  the 
Stock  Exchange  for  the  transactions  entered  into  for  his  principal, 
to  proceed  at  the  earliest  practicable  period  to  close  the  account  of 
such  principal  by  selling,  on  the  best  terms,  amounts  of  all  stocks 
or  shares  equivalent  to  those  he  may  have  contracted  to  take,  and 
by  purchasing  amounts  of  all  stocks  or  shares  equivalent  to  those 
he  may  have  contracted  to  deliver. 

The  Master  of  the  EoUs  allowed  the  claim,  and  the  Plaintiff  in 
the  suit  appealed. 
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It  was  stated  that  there  were  similar  claims  by  other  stock-       L  JJ. 
brokers,  amoantiDg,  in  the  whole,  to  £190,000.  1S73 

Sir  B.  BaggaUay,  Q.C.,  and  Mr.  (7.  HaU^  yxa^  for  the  Appel-  v. 

lants:-  ^ 

The  arrangement  between  Sir  B.  Earvey  and  the  brokers  was  claim. 
that  the  stock  should  be  held  until  the  next  settling  day,  the  28th 
of  July,  and  they  cannot  recoTer  for  a  loss  incurred  by  them  iu 
acting  against  their  duty.  It  is  probable  that  by  throwing  so  large 
a  sum  on  the  market  they  lowered  the  price,  and  had  they  not 
done  so  it  is  possible  that  the  difference  on  the  28th  of  July  might  not 
have  been  against  Sir  iZ.  Harvey.  At  all  events  they  have  precluded 
themselves  from  saying  that  it  would  be  against  him.  Duncan 
V.  Hill  (1)  shews  that  the  contract  between  a  stockbroker  and  his 
principal  is  one  of  indemnity,  and  then,  if  the  broker  puts  an  end 
to  the  contract,  he  cannot  claim  the  indemnity.  Neither  the  death 
nor  the  bankruptcy  of  the  principal  can  affect  the  contract.  We 
mast  not  be  misled  by  the  result  in  this  particular  case.  There  is 
nothing  to  shew  that  the  personal  representatives  of  Sir  B.  Harvey 
might  not  have  chosen  to  perform  the  contract,  and  have  taken  the 
stock:  Laeey  Y.  Hill  (2). 

Mr.  Fry,  Q.C.,  and  Mr.  Cozena-Hdrdy,  for  the  executors  of  Sir 
JR.  Harvey. 

Mr.  Sauihgaie,  Q.C.,  Mr.  B.  B.  Bogers,  and  Mr.  D.  Oardiner,  for 
Messrs.  Serimgeour,  were  not  called  upon. 

Sir  W.  M.  James,  L. J.  :— 

I  think  that  in  this  case  we  have  nothing  to  do  with  the  rules  of 
the  ^ock  Exchange,  or  with  any  supposed  variation  of  the  general 
rule  of  law  introduced  by  those  rules. 

It  is,  to  my  mind,  a  simple  case  of  principal  and  agent.  Sir 
Bxi^eri  Harvey  employed  Messrs.  Serimgeaur  to  buy  for  him  certain 
Italian  Stock  and  Spanish  Stock,  which  were  things  capable  of 
being  delivered.  They  bought,  accordingly,  £150,000  Italian 
Stock  and  £204,000  Spanish  Stock,  for  which  they  paid  their  own 

(1)  Law  Aep.  6  Ex.  255 ;  Ibid.  8  Ex.  242.  (2)  Ante,  p.  HI. 
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L.  JJ.  money.   The  transaction  was  continued  from  time  to  time,  and  it  not 

1873  being  convenient  to  him  to  paj  the  money,  and  it  not  being  am- 

l]]]^  venient  to  them  to  be  out  of  so  much  money,  they  borrowed 

jj^  money  from  their  bankers,  depositing  the  certificates  of  the  Italian 

and  Spanish  Stock  with  their  bankers.    Although  there  were  no 

Scbimgeour's 

Claim.      express  new  contracts,  these  matters  were  kept  open,  and  accoimts 

were  from  time  to  time  rendered  to  Sir  Bobert  Harvey^  based  upon 

the  principle  of  the  Sioeh  Exchange;  that  is  to  say,  the  prices  at 

the  time  were  given  so  as  to  shew  what  he  would  have  lost  or 

gained  when  the  thing  came  to  be  realized.    Bat  these  accomits 

were  nothing  more  than  papers  between  him  and  them,  shewing 

what  the  state  of  his  speculations  would  be  at  any  particular 

time. 

The  result  is,  that  he  did  remain  debtor  to  them  for  all  the 
money  they  had  paid  for  him.  They  would  in  the  ordinary  course 
of  things,  as  agents,  have  kept  the  transaction  still  open  until  the 
28th  of  July.  Circumstances,  however,  aflfecting  Sir  Robert  Bartey 
induced  them  not  to  keep  the  thing  open,  but  at  once  to  close  the 
accounti  and  to  see  what  the  profit  or  loss  was  upon  the  16th, 
18th,  and  19th  of  July. 

If  that  had  resulted  in  any  loss  to  him,  possibly  it  would  have 
been  a  very  good  set-off.  The  executors  would  have  said,  "  We 
owed  you'money,  but  you  closed  the  account  earlier  than  you  ought 
to  have  done,  and  the  result  is  you  have  exposed  us  to  loss."  There 
is,  however,  no  such  case  made  here,  and  no  loss  aroee  to  them 
through  the  closing  of  the  transaction  on  the  16th,'18th,  and  19th, 
instead  of  on  the  28th  of  July. 

In  my  opinion  Sir  Robert  Harvey's  estate  is  answerable  to  Messrs. 
Serimgeour  for  the  amount  which  he  owed  them,  mtnus  the  amount 
they  realized  from  selling  the  property ;  and  I  think  that  the  order 
of  the  Master  of  the  EoUs  is  quite  right. 

Sir  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  I  think,  whether  we  look  at  this 
claim  strictly  according  to  the  rules  of  the  Btock  Exdiange,  or  look 
at  it  according  to  the  rules  of  law,  in  either  view  the  claim  is  good. 
If  we  strictly  apply  the  rules  of  the  Stock  Eoeekange,  as  explained 


in  the  judgment  of  Mr.  Justice  Blackburn  in  Duncan  y.  HiU  (l),  L.  JJ. 
and  for  a  moment  leave  out  of  sight  the  fact  that  the  stock  had  i873 
been  actually  paid  for  and  delivered,  and  assume  that  the  state  x]][^ 
of  things  Mras  exactly  the  same  as  if  the  whole  remained  in       „*^ 

contract,  yet,  even  then,  in  my  opinion,  the  rules  of  the  Stock       

Exchange  are  very  reasonable  and  would  apply.  Those  rules  are,  claim. 
that  when  a  broker  making  a  contract  in  his  own  name  has  made 
for  bis  principal  a  contract  by  way  of  speculation  whether  certain 
stocks  will,  during  the  next  fortnight,  rise  or  fall,  and  the  principal 
dies,  or  becomes  bankrupt,  or  falls  into  such  a  state  of  insolvency 
that  it  is  manifest  the  brokers  cannot  depend  on  him  to  protect 
them  against  any  loss  that  may  occur,  then  the  brokers  may  at 
once  terminate  the  transaction,  so  as  to  make  the  profit  or  loss, 
whichever  it  is,  depend  upon  the  state  of  things  on  that  day,  and 
not  to  run  the  risk  of  any  further  fall  in  the  market.  That  ap- 
pears to  me  a  most  reasonable  rule ;  and  as  no  broker  or  jobber 
has  been  called  on  the  other  side  to  say  that  such  a  rule  does  not 
exist  on  the  Stock  Exchange^  I  must  presume  that  it  does  exist. 

If,  therefore,  the  question  depended  strictly  on  the  rules  of  the 
Stock  Exchange,  and  this  case  were  looked  at  as  one  in  which  the 
property  had  not  been  actually  purchased,  but  all  still  remained  in 
contract,  I  should  think  that  that  was  a  perfectly  reasonable 
rule,  and  that  there  was  a  good  claim  on  this  ground  alone. 

But  I  also  entirely  agree  with  what  has  been  stated  by  the  Lord 
Justice  on  the  ground  that  this  is  a  case  where  the  property  has 
been  actually  purchased  and  delivered. 

I  am  not  aware  that  there  is  any  difierence  between  the  pur- 
chase of  stock  or  shares  and  the  purchase  of  wheat  or  cotton. 
If  a  broker  has  purchased  a  quantity  of  cotton,  or  other  goods, 
and  has  paid  for  it  out  of  his  own  money,  and  has  got  an  order 
from  his  principal  that  he  may  sell  for  the  purpose  of  recouping 
himself  the  amount  which  he  has  actually  paid,  but  the  prin- 
cipal has  told  him, ''  I  think  you  had  better  not  sell  till  the  1st  of 
August^"  and  he,  being  afraid  the  market  will  fall,  sells  a  fortnight 
too  soon,  that,  upon  the  ordinary  principles  of  law,  would  not 
entirely  deprive  him  of  his  right  to  recover.  He  would  still  be 
entitled  to  recover  the  money  he  had  laid  out  on  behalf  of  the 
(1)  Law  Rep.  8  Ex.  242,  246. 
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L.  JJ.       principal ;  but  the  principal  would  have  a  counter  claim  against 

1873       him  for  damage,  if  any,  which  might  have  resulted  from  the  fact  of 

Lacet      selling  a  fortnight  earlier  than  he  ought  to  have  done.    But  if  it 

Kill        turned  out  that  the  market  kept  continually  falling  during  the 

fortnight,  bo  that  the  sale  was  in  fact  a  gain  to  the  principars 

Claim.       estate,  in  that  case  there  would  be  nothmg  to  recover. 

That  is  the  case  before  us.  The  evidence  seems  to  shew  per- 
fectly plainly  that  when  Sir  B.  Harvey  died,  he  was  in  a  state  ot 
insolvency.  If  these  stocks  had  not  been  sold  at  the  time  when 
they  were  sold,  they  would  have  been  sold  on  the  account  day, 
when  it  is  admitted  that  the  brokers  would  have  been  entitled  to 
sell.  There  is  not  the  least  reason  to  suppose  that  they  wonid 
then  have  been  sold  at  a  higher  price  than  on  the  day  when  thev 
were  sold.  Therefore  I  am  of  opinion,  on  both  grounds,  that  this 
appeal  must  be  dismissed. 

Solicitors  for  the  Appellant :  Messrs.  LinJclater  &  Co. 
Solicitors  for  Messrs^  Scrimgeour :  Messrs.  Li/ne  dk  Holntan, 
,   Solicitors  for  the  Executors :  Messrs.  Sharps,  Parkers^  cfe  Co. 


July  9. 


L.JJ.  CHADWICK  V.  CHAD  WICK. 

^^^  [1859    C.    33.] 

Practice — Appeal^-Bevivor. 

Where  a  sole  Plaintiff  dies  after  his  petition  for  rehearing  is  before  the 
Court  of  Appeal  in  Chancery,  the  suit  can  be  revived  on  an  original  motion 
before  the  Court  of  AppeaL 

James  chad  wick,  the  Plaintiff  in  this  suit,  by  his  bill 
claimed  certain  real  estates  as  heir-at-law  io  Sir  A.  Ohadmdk, 

On  the  14th  of  July,  1868,  the  yice-Chancellor  Smrl  made  ft 
decree  dismissing  the  bill.  The  Plaintiff  presented  a  petition  of 
rehearing,  which  was,  on  the  7th  of  July,  1871,  answered,  and  the 
appeal  was  set  down  for  hearing.  On  the  18th  of  July,  1871|  the 
Plaintiff  Jame9  Chadtoiek  died,  having  by  his  will  appointed 
/.  H.  Williams  and  T,  Marzetti  executors  and  devisees  of  his  real 
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estate  in  trost  for  /.  £  WiOiams  and  otheis.  Probate  of  the  will  L  JJ. 
was  granted  to  /.  H.  Wtttiams,  but  it  was  alleged  that  there  was  1873 
a  later  will  in  existence.  Chadwiok 

J.  H.  TFtZKomi  had  obtained  an  ex  parte  order  of  revivor,  which   chjJ^jqj. 

was  discharged  by  the  Yice-Chancellor  Wiekem  on  the  ground  that        

ihe  snit  was  by  the  petition  of  rehearing  brought  before  the  Court 
of  Appeal  His  Honour  was  stated  also  to  have  thought  that 
certain  other  devisees  of  the  Plaintiff  could  only  be  brought  before 
^e  Court  by  a  supplemental  biU. 

A  motion  was  now  made  by  leave  that  the  suit  might  be  re- 
Tived  at  the  suit  of  /.  H.  WiBiamB. 

Mr.  Oreenej  Q^C,  and  Hn  A.  BaiOey,  in  support  of  the  motion : — 

We  have  not  been  able  to  find  any  rule  as  to  the  practice  in 
•such  a  case.  We  considered  that  the  suit  might  be  revived  in  the 
-usual  manner,  but  the  Yice-Chancelior  Wickene  dischaiged  our 
order,  and  we  therefore  make  this  application. 

llr.  Diekineon,  Q^C^  and  Mr.  L.  Bird,  for  the  Defendant. 

Their  Lordshifs  made  an  order  that  on  an  affidavit  of  oqo 
of  the  attesting  witnesses  to  the  wiQ  of  the  Plaintiff  the  suit, 
and  also  the  petition  of  appeal,  might  be  revived  at  the  suit  of 
J.  H.  Williams  against  the  Defendant  to  the  original  suit ;  and 
that  J.  H.  Williams  might  be  at  liberty  to  carry  on  and  prosecute 
the  suit  against  the  Defendant  Chadwiek  and  the  other  devisees  of 
the  will  of  the  Plaintiff.  Leave  to  amend  the  petition  of  appeaL 
This  order  to  be  without  prejudice  to  the  right  of  the  Defendant 
to  the  original  suit  to  apply  to  discharge  the  order  on  the  ground 
that  the  will  alleged  was  not  the  last  will  of  the  original  Plaintiff. 

Solicitor  for  /.  H.  Williams:  Mr.  /.  Andrews. 
Solicitors  for  the  Defendant:    Messrs.   Clarke,    Woodcock^  A 
Byland. 


Touvin.  4  a 
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L.  JJ.  SHEEEATT  v.  MOUNTFOBD. 

^  [1868    S.    129.] 

JfdylZ 
—^         fViU^Parol  Evidence — AmJbiguiiy — ^  My  Kephetos  and  Xieees  ** — Nephem  and 

Nieoea  of  Te8tatar'$  Wife, 

Besiduary  gift  in  trust  for  "  my  nephews  and  nieces  liying,  and  the  issue, 
if  any,  of  my  nephews  and  nieces  dead  before  me."  The  testator  never  had 
any  nephew  or  niece  of  his  own,  nor  had  he  any  brother  or  sister  living  when 
he  made  his  will : — 

JBeld  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  nepbevs 
and  nieces  of  the  testator's  wife  took  under  the  gift,  and  that  evidenoe  of 
circumstances  making  it  improbable  that  the  testator  intended  to  benefit 
them,  but  not  tending  to  shew  that  any  other  class  was  intended,  was  inad- 
missible. 

1  HIS  was  an  appeal  £rom  a  decision  of  the  Master  of  the  Bolls. 

Jaii%e8  Billings,  by  his  will,  after  a  devise  and  bequest  to  his 
cousins,  John  Mountford  and  Huffh  Motmifordj  gave  the  residue 
of  his  estate  as  follows:  ''All  the  rest  of  my  property,  real  and 
personal,  I  give  to  my  said  cousins  in  trust  for  them  and  mj 
nephews  and  nieces  living  and  the  issue  of  any  of  my  nephews  and 
nieces  dead  before  me,  such  issue  taking  only  the  parent's  share.'' 
He  appointed  his  cousins  his  executors. 

The  testator  had  not  at  the  date  of  his  will  any  brother  or 
sister,  nor  any  nephew  or  niece  of  his  own.  There  were^  however, 
nephews  and  nieces  of  his  deceased  wife,  some  of  whom  suryived 
him,  and  some  died  in  his  lifetime  leaving  issue  living  at  his 
death. 

The  bill  was  filed  by  a  nephew  of  the  wife  io  establish  an 
interest  in  the  residuary  gift.  The  Master  of  the  Bolls  held  that 
nephews  and  nieces  of  the  wife  were  the  persons  intended  bj 
the  description  ''  my  nephews  and  nieces  **  (1).  The  two  oonsins 
appealed. 

Sir  B.  BaffgaUay,  Q.C,  and  Mr.  Vaughan  Hawkin$,  for  the  Ap* 

(1^  Law  Bep.  16  Eq.  305. 


VOL.  YUH  GHANCaSBT  APPEALS.  929 

pellantSy  proposed  to  read  'fresh  evidence,  and  mged  that  though       ^-  ^^^ 
eyidfflice  of  intention  was  not  admissibley  eyidenoe  of  any  snr-       ^^^ 

roonding  circnmsfances  from  which  intention  oonld  be  inferred  Shkbratt 

was  admissible.    They  referred  to  Doe  v.  Hiaoocks  (1).  Moitrtfobo. 

[The  Coxtbt  allowed  the  evidence  to  be  read  de  hene  e8$e.  Its 
general  effect  was  that  the  testator  was  on  very  unfriendly  terms 
with  his  wife's  nephews  and  nieces,  but  it  did  not  suggest  that 
there  were  any  other  persons  who  in  any  degree  answered  the 
description  of  nephews  and  nieces.] 

Mr.  BoQ^rffh,  Q.C.,  and  Mr.  Batten^  for  the  Plaintiff,  were  not 
called  upon. 

Mr.  Bevir  appeared  for  the  heir-at-law,  and 

Mr.  SoidhffcUe,  Q.C.,  and  Mr.  Humphreys,  for  the  next  of  kin. 

Sib  W.  M.  Jakes,  L.  J. : — 

I  am  clearly  of  opinion  that  this  evidence  is  not  admissible. 
Evidence  of  the  acts,  feelings,  and  intentions  of  the  testator  is  not 
admissible  for  the  purpose  of  construing  the  will.  You  must 
always,  of  course,  have  evidence  who  are  the  persons  mentioned, 
and  you  must  also  have  evidence  of  what  are  the  things  be- 
queathed. It  is  like  evidence  of  parcel  or  no  parcel  in  a  deed. 
You  must  admit  evidence  to  shew  who  constitute  the  dass  of  takers, 
and  what  constitutes  the  property  which  is  dealt  with.  When  you 
find  a  trust  for  the  testator's  nephews  and  nieces,  you  must  ascer- 
tain by  evidence  who  are  the  persons  to  take  under  that  trust  It 
appears  that  the  testator  at  the  time  of  making  his  will  had  no 
nephew  or  niece  the  child  of  any  brother  or  sister  of  his  own,  and 
that  there  was  no  brother  or  sister  of  his  living.  Hehadnot,  and  he 
oould  not  thereafter  have,  nephews  and  nieces  by  blood,  but  it  turned 
oot  that  he  had  nephews  and  nieces  by  affinity.  Then  whe^  it  has 
been  ascertained  that  there  were  nephews  and  nieces  by  affinity, 
they  axe  entiUed  exactiy  in  the  same  way  as  his  own  nephews  and 

(1)  5  M.  &  W.  363. 
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L.  J  J.  nieces  would  have  been  entitled  if  he  Lad  had  any.  It  has  been 
ia73  ascertained  that  there  are  persons  who  answer  the  description  of 
Shbbratt  ^  nephews  and  nieces  "  in  the  ordinary  and  popular  use  of  the  words. 
Mou^rroBD  ^  ^^^  commonly  calls  his  wife's  nephews  and  nieces  his  nephem 
—  and  nieces,  especially  while  they  are  children^  It  is  a  popular  and 
not  an  improper  use  of  the  words,  and  accordingly  the  Court  of  Ex- 
chequer Chamber,  in  Chrant  y.  Crrant  (1),  confirming  the  Court  of 
Common  Pleas,  held  that  parol  evidence  was  admissible  to  shew 
that  a  wife's  nephew  was  intended  by  a  gift  to  ^  my  nephew  Ja&n," 
though  the  testator  had  a  nephew  of  his  own  of  that  name.  When 
it  has  been  shewn  that  there  were  no  nephews  or  nieces  of  the  tes- 
tator, and  that  there  were  nephews  and  nieces  of  his  wife,  I  can  con- 
ceiye  it  possible  that  if  there  were  another  class  to  whom  the  de- 
scription of  nephews  and  nieces  mighty  though  with  less  propriety, 
be  applied,  parol  evidence  might  be  admissible  to  shew  which  of 
those  two  classes  was  intended.  For  instanoe,  a  man  might  have 
persons  living  with  him  whom  he  was  in  the  habit  of  calling  hia 
nephews  and  nieces,  and  who  had  so  &x  acquired  that  designatioa 
as  to  render  parol  evidence  admissible  in  order  to  remove  the  latent 
ambiguity  which  would  be  introduced  by  shewing  that  there  were 
two  persons  or  two  classes  of  persons,  who  might  fairly  and  reason- 
ably answer  the  description.  But  when  you  go  further,  and  say, 
**  What  we  want  is  to  shew  by  evidence,  not  that  there  were  other 
persons  who  might  properiy  answer  the  description,  but  to  shew  that 
the  testator  was  on  very  unfriendly  terms  with  these  persons,  and 
cannot  have  intended  to  benefit  them'* — that  is  evidence  of  facts 
raiBiog  an  improbability  of  intention  which,  in  my  opinion,  is  no 
more  admissible  than  evidence  of  an  express  intention,  which  is 
confessedly  inadmissible.  If  the  testator  had  said,  *'  I  do  not  mean 
my  wife's  nephews  and  nieces  to  take  a  farthing,"  that  would  not 
be  admissible ;  and  evidence  that  he  treated  them  in  such  a  way 
that  he  never  could  have  intended  them  to  take  is  of  exactly  the 
same  kind.  The  only  safe  rule  is  that  when  persons  have  been 
found  sufiSciently  answering  the  description  in  the  wUI,  there  we 
stop,  and  are  not  to  go  any  further  unless  it  is  shewn  that  there  is 
another  class  of  persons  also  sufficiently  answering  the  descriptiou, 

(I)  Uw  Rep.  5  C.  P.  380,  727. 
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in  which  case  extrinsic  evidence  is  admissible  to  remove  the  patent       L.  Jj. 
ambiguity,  and  shew  which  of  the  two  classes  was  intended.  1873 

Shxbbjltt 

Sib  G.  Hellish,  LJ.  :—  Mo J^wbd. 

I  am  of  the  same  opinion.  No  doubt  a  man's  own  nephews  and 
nieces  are  primarily  his  nephews  and  nieces,  but  I  am  of  opinion 
that  his  wife's  nephews  and  nieces  are  his  nephews  and  nieces 
according  to  the  ordinary  meaning  of  the  words  in  a  secondary 
sense ;  so  that  if  he  has  no  nephews  or  nieces  according  to  the 
atrict  primary  sense,  then  his  wife's  nephews  and  nieces  will  take 
under  the  description  of  his  nephews  and  nieces,  unless  there  is 
some  other  class  of  persons  who  come  into  competition  with  them, 
and  who  are  proved  by  extrinsic  evidence  first  to  be  persons  who 
may  take  under  the  description  of  nephews  and  nieces,  and  if  that 
is  proved,  then  that  they  are  the  persons  who  really  were  intended 
to  take.  But  I  am  of  opiniou  that  if  there  is  no  such  class,  if  no 
one  claims  under  the  description  of  his  nephews  and  nieces  except 
his  wi£d's  nephews  and  nieces,  that  then  his  wife's  nephews  and 
nieces  will  take  rather  than  that  the  gift  should  fail ;  and  I  think 
that  evidence  is  not  admissible  to  prove  that  he  did  not  intend 
them  to  take,  unless  you  first  make  a  ground  for  that  evidence  by 
proving  that  there  is  some  other  class  which  possibly  might  take 
under  that  description. 

The  appeal  must  be  dismissed  with  costs. 

Solicitors:  Messrs.  Wedlake  dk  LetU;  Messrs.  TAUtfs  &  Co.; 
Mr.  J.  Bwrbm. 


July  12,  14. 


932  CHANCERY  APPEALS.  [L,  E. 


L.JJ.  BUETON  v.  GRAY. 

^^^  [1871    B.    162.] 

Condition  precedent — GuMmnUe — EquUahU  Mortgage, 

The  FlaintifT  lianded  title  deeds  to  his  brother  to  enable  the  brother  to 
borrow  £600  from  ff.  The  brother  deposited  them  at  his  bankers,  witih 
a  memorandum  of  deposit  purporting  [to  be  executed  by  the  Plaintifi^  and 
addressed  to  them,  "  In  consideration  of  your  lending  F,  B^  (the  brother) 
"  £1000  for  seven  days  from  this  date  I  deposit,'*  &c.  The  bankers  did  not 
place  £1000  to  the  credit  of  the  brother,  but  during  the  next  seven  days  they 
allowed  him,  by  cheques  drawn  in  the  ordinary  way,  to  overdraw  bis  aoooont 
to  an  amount  somewhat  less  than  £1000.  The  Plaintiff  filed  his  bill  for 
delivery  up  of  the  deeds,  alleging  the  memorandum  of  deposit  to  be  a  foigery, 
and  also  alleging  that  the  bank  bad  not  lent  the  brother  £1000  for  seven 
days : — 

EM  (affirming  the  decision  of  the  Master  of  the  Bolls),  that,  assuming  the 
memorandum  to  be  genuine,  the  bankers  had  no  lien  on  the  deeds,  for  that 
they  had  not  fulfilled  the  condition. 

X  HIS  was  an  appeal  by  the  London  and  County  Banking  Company 
from  a  decree  of  the  Master  of  the  Bolls  ordering  them  to  deliyer 
up  to  the  Plaintifr  certain  deeds  of  his  which  had  been  deposited 
with  them,  and  on  which  they  claimed  a  security  for  the  balance 
of  an  account  due  to  them  from  the  Plaintiff's  brother,  Frederick 
Bwrton. 

The  deeds  were  deposited  with  the  banking  company  by  the 
Plaintiff's  brother,  Frederick  Burton,  a  customer  of  the  bank,  on 
the  25th  of  September,  1869,  along  with  a  memorandum  of  that 
date  purporting  to  be  signed  and  sealed  by  the  Plaintifl^  the 
material  part  of  which  was  as  follows  :— 

"  London,  25  Sept,  1869. 

''  To  William  John  Norfolk,  Esq.  ^  Public  Officers  of  the  London  and 

James  Qray,  Esq.  >     County    Banking    Company, 

)      21,  Lombard  Street,  London. 
**  Gentlemen, — In  consideration  of  your  banking  company  lend- 
ing to  Mr.  Frederick  Burton,  of,  &c.,  the  sum  of  £1000  sterling 
for  seyen  days  from  this  date,  and  of  5a.  sterling  now  paid  by  you 
to  me,  the  receipt  of  which  I  hereby  acknowledge,  I  deposit  with 
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you  the  several  documents  mentioned  in  the  schedule 
written,  which  I  agree  shall  remain  with  you,  or  other 
officers  for  the  time  being  of  the  said  company,  as  a  s 
the  payment  to  you,  or  other  such  publio  officers  as  afore 
money  due  or  to  become  due  from  the  said  Frederick  Bu 
said  company,  of  whatsoever  members  or  proprietors  it  i 
time  to  time  consist,  on  any  account  whatsoever,  includi] 
for  interest^  commission,  and  all  costs,  charges,  and  expe 
you  may  incur  in  enforcing  or  obtaining  payment  of  su< 
or  in  realizing  this  or  any  further  security.  And  I  ag 
jou,  or  such  public  officers  as  aforesaid,  upon  deman< 
money ;  and  I  hereby  charge  the  hereditaments  and  pre 
prised  in  such  documents  respectively,  and  all  fixtun 
hereafter  thereou,  with  the  payment  thereofl" 

The  doooment  contained  some  further  provisions,  nv 
not  be  specified. 

The  Plaintiff  had  been  asked  by  Frederick  Burton  for 
and  had  handed  the  deeds  to  him  that  he  might  borrow 
for  seven  days,  £600  from  a  Mr.  SawkinSy  whom  the  Plaii 
At  the  end  of  the  time  the  Plaintiff  asked  for  the  deeds 
Frederick  Burton  put  him  off  with  various  excuses,  ao 
1870,  the  Plaintiff  learned  that  they  had  been  deposite 
bank.  The  Plaintiff  did  not,  however,  apply  to  the  b 
them,  being  afraid  of  injuring  his  brother.  In  Af 
Frederick  Burton  was  arrested  for  forgery,  and  was  sh 
convicted.  The  Plaintiff,  upon  his  brother's  arrest,  app] 
bank,  and  then,  as  he  stated,  first  learned  that  there  wai 
randum  of  deposit  purporting  to  be  signed  by  himself 
under  it  the  bank  claimed  to  hold  the  deeds  as  a  sec 
balance  of  more  than  £2000 ;  and  they  threatened  to  pr 
sale  of  the  property. 

The  Plaintiff  filed  his  biU,  alleging  that  the  memoran< 
Ibrgery,  and  stating  that,  moreover,  the  bank  never  ad 
Frederick  Burton  the  sum  of  £1000,  or  any  other  sum, 
days  from  the  25th  of  September,  1869. 

The  public  officer  and  the  maifiager  of  the  bank,  by  the 
insisted  that  the  document  was  genuine,  that  the  bank 
Frederick  Burton  £1000  by  placing  it  to  his  credit^  an< 
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BUBTOV 
V. 

Obat. 


had  drawn  cheques  upon  it  to  the  extent  of  £900  and  upwards^ 
and  that  the  bank  did  thereby  in  fact  lend  him  £1000  for  soTea 
days  from  the  25th  of  September,  1869 ;  andj  farther,  that  if  the 
document  was  not  genuine,  still  the  bank  was  entitled  to  tte 
benefit  of  the  deposit,  inasmuch  as  the  Plaintiff  had  lent  the  deeds 
to  his  brother  for  the  purpose  of  enabling  him  to  raise  money 
upon  them. 

The  account  of  Frederick  Burton  with  the  bank,  from  the  25tk 
of  September  to  the  6th  of  October,  was  as  foUows : — 


The  LoHDoar  and  Oouhtt  Bakktng  Ooicpakt  nsr  Acooukt  witb 

Fhbdbbiok  Bubton. 
Db.  Ca 


1869 

£     a. 

rf. 

1869 

£     s.d. 

Sept. 

25 

By  Balance 

58    4 

8 

Sept. 

25 

Self  .     .     . 
Crippin  .     . 
Bland     .     . 

300  0  0 
20   0  0 
20   0  0 

n 

27 

Cash  .     . 

34    0 

0 

9> 

27 
28 

Fowler  ".     ! 
Curling  ,     . 
Pettit     •     . 

500  0  e 

10   0  0 

20   0  0 

7    6  2 

» 

30 

Ditto  •     . 

42  10 

0 

9f 

30 

Cbaiges    on 

f'     8   3  3 

Account 

Brand    .     . 

25   0  0 

Ditto     .     . 

16   0  0 

Gas  .     .     . 

20  0  e 

945    9   5 

1869 
Oct. 

134  14  3 

1 

Cash  .     . 

510    0 

0 

Sept 

30 

Balanoe .     . 

810  15  2 

Oct. 

I 

Cnrling .     , 

26   0  0 

99 

2 

Ditto.     . 

5    0 

0 

99 

2 

Self .     .     . 

200   0  0 

99 

4 

Ditto  .     . 

330  10 

4 

9> 

4 

Humphries . 

8   0  0 

P,  N. .     . 

1000    0 

0 

Palmer  .     . 
Bonnick.     . 
Pundman 
Bill  Stamp  . 

6    4   7 
3  10  6 
3    3  0 

0  10   0 

Interest     on) 

Burton'sAc-l      1   0  6 

count    •     . 

Burtcm  ,     . 

500   0  0 

Discount 

413  2 

J> 

5 

Bfll    .     . 

500    0 

0 

99 

5 

Craight  .     . 
Bland    .     . 
Burton  .     . 
Ditto     .     . 
Discount     . 

5   0   0 

20   0  0 

100   0  0 

200   0  0 

1    111 

M 

6 

Cash  .     . 
Hitchin    . 
Ditto.     . 

35    0 
25    0 
12  10 

0 
0 
0 

l> 

6 

Self.     .     . 

200   0   0 
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The  Master  of  the  Bolls  declined  to  try  the  question  of  forgery, 
88  to  which  there  was  a  conflict  of  evidence,  and  said  that  if  it 
had  heen  necessary  to  decide  that  question  he  would  have  had  it 
tried  by  a  jury ;  but  being  of  opinion  that,  assuming  the  memo- 
landum  to  be  genuine,  the  bank  had  not  complied  with  its  terms, 
made  a  decree  as  prayed  (1). 


L.JJ. 
1878 


(1)  1873.  Feb.  21. 

LOBD  BOMILLY,  M.B.  :  — 

I  think  the  oondition  has  not  been 
performed  on, which  the  PUiiutiff  was 
to  be  guarantee  for  the  due  payment  to 
the  bank.  The  £lcibo  in  seven  days 
was  never  attempted  to  be  giren.  To 
fulfil  the  condition  the  bankers  should 
have  transferred  £1000  to  the  credit  of 
the  brother,  or  should  have  given  to 
him  notice  that  they  would  honour  his 
cheques  to  that  amount  at  auy  time 
before  the  7th  of  October,  1869.  But 
they  do  nothing  of  the  sort  They 
treat  the  matter  just  as  if  it  were  his 
ordinary  hanking  account,  and  treat 
him  exactly  as  if  the  PUiutiff  was 
security  for  any  advance  which  they 
might  think  fit  to  make  the  brother 
without  their  performing  the  condition 
in  any  respect.  It  is  obvious  that  fixing 
the  seven  days  was  a  very  important 
part  of  the  direction.  It  might  well  be 
that  the  brother  was  within  seven  days 
of  the  advance  to  pay  to  the  Plaintiff 
£1000.  The  Plaintiff  is  not  a  customer 
of  the  bankers.  They  have  not  fulfilled 
the  condition  contained  in  the  said 
gnaiantee  entered  into  solely  upon  the 
faith  of  its  performance. 

The  Defendants  contend  that  the 
deposit  of  the  Plaintiff's  deeds  is  suf- 
fident,  and  would  entitle  the  bank,  in 
the  absence  of  any  memorandum,  to 
advance  the  money  upon  the  security 
of  those  deeds.  But  I  am  of  opinion 
that  this  is  entirely  erroneous,  and  that 
they  could  only  treat  them  as  a  security 
upon  the  conditions  contained  in  the 


memorandum  of  deposit.  The  PUintiff 
gave  his  title  deeds  to  his  brother  to 
deposit  with  a  friend  named  Hawkins 
for  a  particular  purpose.  The  puqpose 
for  which  they  were  intended  to  be 
deposited  is  immaterial.  The  brother 
deposits  them  with  his  own  bankers, 
and  as  security  for  his  balance.  I  am 
now  treating  the  case  wholly  indepen- 
dently of  the  effect  of  the  memorandum 
of  deposit.  The  bank  receives  them  as 
the  Plaintiff*s  title  deeds,  never  sends 
any  notice  to  him,  or  makes  any  inquiry 
of  him  as  to  his  knowledge  or  consent 
as  to  the  possession  of  the  title  deeds. 
Does  the  fact  of  the  brother*8  possession 
of  these  title  deeds  justify  them,  in  the 
absence  of  any  authority  from  the 
Plaintiff,  to  treat  the  brother's  deposit 
as  binding  the  Plaintiff  for  any  advance 
the  bank  may  think  fit  to  make  upon 
them?  If  so,  everybody  is  at  the  mercy 
of  any  servant  or  messenger  who  may 
be  disposed  to  rob  him,  or  who  is  bribed 
to  cheat  him.  Does  it,  again,  accom- 
panied by  the  memorandum  signed  by 
the  Plaintiff,  which  is  the  only  autho- 
rity given  to  the  bank,  entitle  them  to 
claim  a  security  without  performing 
the  condition  imposed  upon  them  by 
the.  memorandum  which  is  their  sole 
authority  for  keeping  the  deeds  as 
security,  and  entitle  them  to  advance 
this  money  and  make  the  Plaintiff  re- 
pay it?  I  think  not.  1  have  considered 
the  case  in  both  ways:  supposing  the 
deeds  to  have  been  deposited  by  the 
brother  without  any  memorandum  at 
all,  in  which  case  the  bank  are  not 
entitled  to  move  in  the  matter  without 


BuMtm 
Qbat. 
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L.  JJ.  Mr,  Fry,  Q.C.,  and  Mr.  W.  W.  CoopeTy  for  the  Appellanta. 

1878 

^^^^  Mr.  SotUhaate,  Q.C.,  and  Mr.   Waller,  for  the  Kespondent,  were 

V.         not  called  upon. 
Gkat. 

Sir  G.  Mellish,  L  J.  :— 

This  is  an  appeal  of  the  London  and  County  Banking  Company 
{rom  a  decree  of  the  Master  of  the  Bolls,  by  which  he  ordered 
them  to  deliver  up  to  the  Plaintiff  certain  deeds  of  his  which  had 
been  deposited  with  them,  and  on  which  they  claimed  a  security 
for  the  balance  of  an  account  due  to  them  from  the  PlaintifiTs 
brother,  Frederick  Burton. 

The  bill  proceeds  on  two  grounds :  first  of  all  it  allies  that  the 
memorandum  of  deposit  under  seal,  dated  the  25th  of  September, 
1869,  under  which  the  Defendants  claim,  is  a  forgery,  and  no  doubt 
that  is  the  main  ground  on  which  the  biU  rests ;  but  there  is  also 
this  statement  at  the  end  of  the  14th  paragraph  of  the  bill :  '^  Since 
the  said  negotiation  the  Plaintiff  has  discovered  that  the  said  bank 
did  not  in  fact  lend  to  the  said  Frederick  Burton  the  sum  of  £1000, 
or  any  other  sum,  for  the  period  of  seven  days  from  the  25Ui  of 
September,  1869,  as  stated  in  the  alleged  memorandum  set  out  in 
the  12th  paragraph  hereof."  Therefore  the  bill  plainly  relies  upon 
two  different  grounds — ^first^  that  the  memorandum  of  deposit  was  a 
forgery,  and  secondly,  that  if  it  was  not  a  forgery,  nevertheless  the 
bank  had  not  complied  with  the  consideration  stated  in  it,  so  as  to 
make  it  binding  on  the  Plaintiff.  The  answer  denied  that  it  was  a 
forgery,  and  also  set  up  a  variety  of  other  defences.  The  Master 
of  the  Bolls  held  that  if  it  were  necessary  to  try  the  question  of 
forgery,  it  ought  to  be  tried  by  a  jury.  And  we  entirely  agree  with 
him  in  that  opinion.  But  His  Lordship  decided  the  case  on  the 
second  ground,  that»  even  admitting  the  memorandum  not  to  be  a 
forgery,  the  Plaintiff  was  entitled  to  recover  possession  of  his  deeds. 


communicating  to  the  Plidntiff;  and         I  am  of  opiaioD,  therefme,  that, 

in  the  next  place,  with  the  memo-  wholly  irrespectiye  of  the  genaineness 

randum  of  deposit^  which  imposes  upon  of  the  memorandum  of  deposit^  the 

the  bank  the  perfonnanoe  of  the  con-  Plaintiff  id  entitled  to  a  decree  for  tbe 

dition  on  which  they  alone  were  to  take  deliFeiy  up  of  the  title  deeda,  and  lor 

them.  the  costs  of  the  suit. 


V. 
GR4T. 


because  the  bank  had  not  complied  with  the  consideration  stated  in  L.  JJ. 
the  memorandum.  [His  Lordship  here  read  the  material  part  of  itm 
the  memorandum.]  Bubton 

I  am  clearly  of  opinion,  on  the  construction  of  this  document, 
that  unless  £1000  sterling  was  advanced  for  seven  days  in  accord- 
ance with  the  consideration  as  stated  in  the  commencement,  this 
guarantee  and  mortgage  never  came  into  operation.  The  bank 
o  ight  to  have  known  when  they  saw  the  words  in  the  memorandum 
that  the  nature  of  tiie  transaction  was  this :  that  the  Plaintiff  had 
be^n  informed,  truly  or  falsely,  that  his  brother  had  some  very 
pressing  necessity  for  £1000  instantly  for  seven  days,  and  that  the 
Plaintiff  entered  into  this  security  for  the  purpose  of  enabling  his 
brother  to  obtain  the  £1000,  which  he  supposed  was  to  be  returned 
in  seven  days.  The  bank  then  must  have  known  that  if  the 
brother  did  not  want  the  £1000,  if  he  did  not  come  for  and  did  not 
get  the  £1000  for  seven  days,  the  ground  for  the  Plaintiff  becoming 
security  never  existed,  and  that  therefore  he  was  not  bound.  It 
Sicms  to  me  quite  impossible  to  put  any  other  meaning  on  the 
words  than  this:  ^^If  you  will  advance  him  £1000  instantly  for 
seven  days,  then,  and  not  otherwise,  I  agree  to  give  the  deposit  of 
title  deeds,  and  to  become  security." 

Then  if  we  look  at  the  account  it  is  quite  dear  that  no  such 
advance  was  made.  There  were  certain  sums,  no  doubts  advanced 
in  the  ordinary  way  by  cheque,  wbich  make,  on  the  30th  of  Sep- 
tember, a  balance  of  £810  15s.  2d.  against  Frederick  Burton,  but 
£510  of  that  is  paid  back  on  the  1st  of  October.  So  that  in  no 
way  whatever  is  there  anything  like  £1000  advanced ;  no  sum  of 
£1000  was  advanced  until  the  4th  of  October,  and  that  advance 
was  made  on  a  promissory  note.  The  note  is  not  produced,  hut  it 
appears  to  have  been  a  note  at  three  or  four  months'  date.  That 
advance  of  £1000  on  the  4th  of  October  on  a  note  at  three  or  four 
months'  date  could  not  by  possibility  be  a  compliance  with  the 
memorandum.  If  an  action  were  brought  on  the  guarantee  for 
the  amount  advanced  in  the  note,  and  an  action  of  detinue  were 
brought  to  recover  the  deeds,  the  action  on  the  guarantee  must 
fail,  and  the  action  of  detinue  must  succeed,  on  the  ground  that 
the  consideration  which  was  the  condition  precedent  to  the  mort- 
gage and  the  guarantee  attaching  never  was  complied  with. 
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L.  JJ.  That  being  so^  a  case  is  attempted  to  be  made  in  eqnitj,  on  the 

1873        ground  that  the  Plaintiff,  havmg  had  notice  that  the  bank  had  got 

B^TOH      ^  deeds,  did  not  come  and  demand  them.    It  appears  to  me  that 

^^'         there  is  one  complete  answer  to  this,  viz.,  that  it  is  impossible  that 

—        the  Plaintiff  could  waive  the  non-compliance  with  the  condition 

precedent,  inasmuch  as  he  did  not  know  that  the  £1000  had  not 

been  advanced. 

Then  this  curious  case  is  set  up,  that  if  the  deed  is  genuine,  it 
may  be  that  the  Plaintiff  has  got  a  case,  but  that  if  the  deed  was  a 
forgery,  he  has  no  case,  because  he  has  waived  hb  rights  by  not 
claiming  his  deeds  from  the  bank,  and  must  be  taken  to  have 
acquiesced  in  his  brother's  raising  money  on  them.  The  Plaintiff  is 
entitled  to  put  his  case  as  he  does  by  his  bill  both  ways.  ^  The 
memorandum  is  not  genuine,  but  if  it  is  genuine,  you  have  not 
complied  with  its  terms/*  But  the  bank  cannot  set  up  that  this 
memorandum,  on  the  footing  of  which  they  received  the  deeds,  is 
not  a  genuine  instrument.  If,  therefore,  they  are  not  entitled  to 
use  the  Plaintiff's  deeds  and  to  sell  his  lands  in  accordance  mA  the 
memorandum  which  they  have  received — which,  in  my  opinion, 
they  are  not,  because  they  have  not  complied  with  the  considera- 
tion— then  they  are  not  entitled  to  use  the  Plaintiff's  deeds  at  alL 
I  think,  therefore,  that  the  decision  of  the  Master  of  the  Bolls  in 
this  case  was  quite  correct,  and  the  appeal  must  be  dismissed  with 
costs. 

Sib  W.  M.  James.  L.J  :— 
I  agree. 

Solicitors :  Messrs.  HecUh  dt  Parker ;  Mr.  A.  E.  Francis, 


TOL.  Tm.]  CHANCEBT  APFEALa 


BROWN  V.  BLACK.  jljj. 


(1870    B.    176.] 
(hmptmy^Trana/er  io  InfinU^Vmdor  Tnutee/ar  R&d  Pmrdkaaar^JUikne 

The  Plaintiff  sold  on  the  Stock  Exchange  fifteen  shares  in  a  limited  com- 
pany. They  were  hoo^t  Vy  a  broker  as  agent  for  a  firm  <rf  Seoteh  brokos, 
iHiose  names  appesred  as  poichasers  in  the  hoq^t  and  sold  notes.  The 
hnker  famished  the  name  of  IT.  JL  as  tiansfereey  a  tmnsfier  was  execated  to 
YT.  K.,  and  he  was  registeied  ss  owner.  About  two  years  afterwards  an 
order  was  made  to  wind  up  the  company^  and  it  being  foond  that  IT.  K. 
was  an  infant^  the  Plaintiff's  name  was  restored  to  the  register.  Hie  Plain- 
tiff thereupon  fiJed  this  bill  agsinst  the  Scotch  brokers  fix  indemnity.  The 
brokers  shewed  by  their  answer  that  the  shares  had  been  purchased  along 
with  serenty-fiye  others,  in  oonseqaence  of  separate  instructions  from  !>.,  cT, 
and  8,  respeetiydy,  to  purchase  for  them  lespeettyely  thirty  shares,  and  that 
all  the  niiM^  slMies  had  been  tonsfined  to  19:  JT.,  and  had  not  been 
appropriated  between  the  purdbaaers.  The  bill  having  been  amended  by 
making  the  puidiasen  parties,  Baeon^  Y.G.,  made  a  decree  against  D^  J., 
and  8.  for  them  to  indemnify  the  Plaintiff  from  all  liability  upon  the  fifteen 
ahares  which  he  had  sold,  thus  making  them  jointly  and  severally  liable  to 
the  Plaintifi*s  whole  demand: — 

JQeU,  on  appeal  by  D.,  that  the  Plaintiff  was  entitled  to  indemnity,  bat 
that  the  decree  ought  to  be  varied  so  as  to  make  D^  J^  and  &  only  liable 
severally,  each  for  one  third  of  the  liability  on  the  Plaintiff's  shares. 

IhIS  was  an  appeal  by  the  Defendant  Diwtm  from  a  decree  of 
Vioe-ChanceUor  jBoeoii. 

In  Jnney  1864,  the  Plaintiff  instrncted  his  broker  to  sell  on  the 
London  Sock  Exchange  fifteen  shares  in  the  Conirael  Corpora- 
fion.  Limited,  for  deUyery  on  the  15lh  of  Jan&  The  broker  sold 
that  number  of  shares. 

In  the  same  month  the  Defendants  Blaek  it  Stephen,  brokers, 
of  Aberdeen,  bought  through  Kitchin,  their  London  broker,  130 
shares  in  the  same  company.  The  Plaintiff's  fifkeen  shares  were 
treated  as  inclnded  among  these,  and  bought  and  sold  notes  were 
made  out|  naming  Blaek  dt  Stephen  as  purchasers. 

Kitehin  gave  the  name  of  William  Keith  as  transferee.  The 
Plaintiff's  fifteen  shares  were  transferred  to  Keith  acoordiogly,  and 
the  transfer  was  registered. 


1S73 
/a^li. 
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L.  JJ.  In  April,  1866,  the  company  was  ordered  to  be  Koand  ap»  and 

1873        the  name  of  Keith  was  placed  on  the  list  of  oontribntories;  bat  on 

Bbowx      inquiry  it  was  found  that  he  was  a  clerk  in  the  employ  of  Black  Jt 

Black,      Stephen,  and  of  the  age  of  about  seventeen.    His. name  was  there- 

—       fore  removed  from  the  list,  and  that  of  the  Flainti£f  restored.    The 

Plaintiff  was  compelled  to  pay  a  heavy  call  in  the  winding-up,  and 

as  Blaeh  db  Stephen  denied  all  responsibility,  he  filed  a  bill  against 

them  for  indemnity. 

Blcuik  &  Stephen  put  in  their  answer,  from  which  it  appeared 
that  the  130  shares  were  bought  for  the  following  three  persons : 
thirty  for  Dixon,  forty  for  Ecisson,  thirty  for  Jopp,  and  thirty  for 
Stephen^  and  that  all  were  transferred  into  Keith's  name.  Ecasons 
forty  shares  had  been  sold  by  Keith,  and  transfers  executed  in 
which  the  Plaintiff's  shares  were  not  included;  but  the  remain- 
ing ninety  had  been  left  standing  in  KeiOCs  name,  and  had  not 
been  appropriated  as  between  Dixon,  Jopp,  and  Stephen.  The  bill 
was  then  amended  by  making  Dixon  and  Jopp  parties. 

Yice-Chancellor  £a<;ori  made  a  decree  obligmg  Dixon^  Jopp,  and 
Stephen  to  indemnify  the  Plaintiff  against  the  call  already  made, 
and  aU  future  calls,  and  against  all  fiiture  costs,  damages,  and 
expenses.  The  case  is  reported  (1),  where  a  more  full  statement 
of  the  facts  will  be  found.    Diocon  appealed. 

Mr.  Davey,  and  Mr.  CoHbM,  for  the  Appellant  :— 

We  contend  that  Dixon  is  under  no  liability  to  the  Flamtiff 
directly,  there  being  no  privity  between  them,  so  that  the  Plain- 
tiff never  became  a  trustee  for  him.  But  if  the  Court  is  against  us 
on  that,  we  say  that  at  all  events  the  decree  goes  too  far.  Dixon 
did  not  join  in  a  speculation  with  the  other  purchasers,  and  he 
cannot  be  liable  to  anything  more  than  the  calls  on  thirty  shares, 
the  number  which  he  authorized  his  broker  to  buy;  bat  the 
principle  of  this  decree  includes  him  in  a  joint  and  several  liability 
for  the  whole  ninety,  for  each  vendor  is  in  the  same  position  as  the 
Plaintiff,  and  can  file  a  similar  bill.  If,  therefore,  the  decree  is 
sustained  at  aU,  it  should  be  varied  by  making  Dixon,  Jopp,  and 
Stephen  severally  liable  to  the  extent  of  one  third  each. 

(1)  Law  Bep.  15  £q..363. 


f\^l^   Txuuj  v.axu.iwJaiAX.   .lurx^rifiiiirpg 


Mr.  /.  W.  GhiUyy  for  the  Plaintiff:—  L.  JJ. 

There  must  have  been  a  joint  and  several  request  by  these       J^ 
three  Defendants  to  Keith  to  hold  the  shares  in  trust  for  them.    If^      Bbowh 
therefore,  he  had  been  an  adolt,  they  would  have  been  liable      Black. 
jointly  and  severally  to  indemnify  him,  and  the  Plaintiff  standing 
in  his  place  as  to  part  of  the  shares,  has  to  the  extent  of  those 
shares  the  same  right  to  indemnity  as  Keith  would  have  had. 

[The  Lord  Justice  James  : — There  is  no  evidence  of  any  joint 
request  It  must  be  taken  that  these  were  only  separate  requests, 
for  the  purchasers  knew  nothing  of  each  other;  they  only  hap- 
pened to  employ  the  same  brokers.] 

Sir  W.  M.  James,  L.J. : — 

This  is  an  appeal  from  a  decision  of  yice-*Cbanoel]or  Bacon, 
holding  the  Defendants  liable  to  indemnify  the  Plaintiff  in  respect 
of  shares  remaining  in  the  Plaintiff's  hands.  With  respect  to  the 
main  principle  of  the  case,  it  appears  to  me  that  the  Yice- 
Chancellor  was  quite  right  in  following  out  the  rule  that  where 
there  is  a  contrivance  like  this  which  puts  shares  into  the  name  of 
an  infant,  and  so  the  vendor  is  fixed  with  the  shares,  he  is  entitled 
to  be  indemnified  by  the  real  owner  against  the  liability  which  he 
incurs  by  remaining  the  l^al  owner  of  the  shares  which  he  has 
parted  with.  The  difficulty  in  this  case  arises  from  the  fact  that 
there  are  no  particular  shares  which  can  be  identified  as  shares 
sold  by  one  particular  person  to  another  particular  person,  a 
number  of  shares  sold  by  several  persons  and  purchased  by 
several  persons  being  mixed  up  in  one  mass.  Ninety  shares, 
representing  purchases  by  various  persons,  and  purchases  from 
various  persons^  were  transferred  into  the  name  of  the  infiant.  I 
quite  agree  with  the  yice-Chancellor  that  this  is  not  to  deprive 
the  Plaintiff  of  his  remedy,  but»  on  the  other  hand,  it  is  not  to 
make  the  Defendant  liable  for  more  than  the  shares  which  he 
really  bought^  and  of  which  he  became  the  beneficial  owner.  He 
became  the  beneficial  owner  of  thirty  shares  out  of  the  ninety,  and 
two  other  persons  became  equally  entitled  to  the  others.  The 
Plaintiff  was  one  of  several  persons  who  stand  in  exactly  the  same 
position,  he  having  sold  fifteen,  and  the  others  the  remainder  of 
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L.  JJ.      the  ninety  shares.     Which  shares  belonged  to  which  of  the  pur- 
1878       chaseiSy  it  is  impossible  now  to  say>  and  the  only  way  in  which 
Bbowk     JQstice  can  be  done  is,  I  thinki  to  distribute  the  shares  of  each 
Blaox*      vendor  rateably  between  the  purchasers;   and  at  the  suit  of  Mr. 
Brown  to  decide  that  Mr.  Dixon  and  the  other  two  purchasers  are 
respectively  liable  to  the  extent  each  of  five  of  his  fifteen  shares. 
That  appears  to  me  to  be  the  proper  measure  of  their  liability  to 
him,  and  they  will  be  liable  in  exactly  the  same  manner,  tje^  each 
for  one  third  to  each  of  the  other  vendors  who  have  placed  them- 
selves in  the  same  predicament  as  Mr.  Dixon.    The  decree  will  be 
varied  in  that  respect  by  declaring  that  they  are  liaUe  each  of  them 
in  respect  of  five  shares  of  the  PlaintiflTs  fifteen.    The  coats  vill 
remain  as  they  are. 

Sib  G.  Meujsh,  L J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  lArMater,  BoAwood^  &  Co. ;  Messrs.  Patteson 
dtCobbdd. 


L.  JJ,      LLANELLY  RAILWAY  AND  DOCK  COMPANY  v.  LONDON 
ms  AND  NORTH-WESTERN  RAILWAY  COMPANY. 

July  1,  8>  14.  [1872    L.    97.] 

BaUway  Companies — Traffic  Arrangement — Running  Pawers^Indefinite  Agree- 
ment, whether  perpelual^Contideraium  not  expressed  in  Deed^-Conttrudkm. 

The  X.  Railway  Company^  being  in  want  of  money  to  complete  an  ex- 
tension line,  applied  to  the  N,  W,  BaUway  Company  for  a  loan  of  £40,000, 
and  it  was  agreed  that  the  N.  W,  Company  should  lend  the  money  and  bare 
running  powers  over  the  lines  of  the  L.  Company,  An  agreement  under 
seal  was  entered  into,  not  referring  to  the  loan,  by  which  it  was  agree), 
(1)  that,  subject  to  such  bye-laws  and  regulations  of  the  L.  Company  as 
should  from  time  to  time  be  in  force,  the  N,  W,  Company  might  ran  orer 
and  use  the  railways  of  the  L.  Company,  and  their  stations,  sidings^  aad 
conveniences ;  (2)  that  the  receipts  from  through  traffic  should  be  ^por- 
tioned between  the  two  companies  according  to  mileage  proportion,  with  a 
certain  allowance  per  cent,  to  the  N,  W,  Company  out  of  the  L.  Company  9 
share ;  (3)  that  the  N,  W,  Company  might  have  their  own  staff  at  the  sU- 


tioDs  on  the  X.  Ccmfany*»  lines ;  (4)  that,  whether  the  ninning  powers  were        L.  JJ. 
exercised  or  not,  there  should  be  a  complete  system  of  throng  booking  and         .^^ 
throngh  fares  firom  the  stations  of  each  company  by  the  lines  of  the  other ;         s^y^ 
(6)  that,  if  the  nmning  powers  were  exercised,  the  £bu^  should  be  fixed  by     Llahellt 
the  N.  W.  Company,  and  if  the  L,  Company  objected  to  any  of  them,  then  ^^^^n^"^ 
by  arbitration ;  (6)  that  the  N.  W.  Company  should  not  cany  the  local  «. 

traflSc  on  the  X.  lines,  but  should,  if  required  by  the  X.  Company,  cany  LoirooK  avd 
local  passengers  for  15  per  cent  of  the  local  fares ;  (7)  that  the  companies     ^^^Sg 
should  send  by  each  other  all  traffic  not  otherwise  consigned  to  and  firom  Railway  Ca 
stations  on  the  lines  of  each  other  whenever  soch  lines  formed  the  shortest         ""^ 
route ;  (8)  that  any  difference  under  the  agreement  should  be  settled  by 
arUtration  under  the  Railway  Companies  Arbitration  Act,  1859.    The  N.  W, 
Company  advanced  the  £40,000,  and  the  agreement  as  to  running  powers 
was  acted  upon  f<v  some  time,  but  afterwards  the  X.  Company  gave  three 
months'  notice  to  determine  it  i^ 

Held,  by  Malins,  Y.C.,  that  the  jurisdiction  of  the  Court  of  Chancery  was 
excluded  by  the  8th  clause  of  the  agreement ;  but  this  objection  was  waived 
on  appeal : 

E^d,  by  the  Court  of  Appeal,  that  evidence  of  the  advance  of  the  £40,000 
having  been  the  consideration  (ix  the  agreement  was  admissible : 

Eeld,  by  James,  hj^  that,  apart  from  this  evidence,  the  agreement  was  not 
determinable : 

EM,  by  MeUUh,  IjJ,,  that,  having  regard  to  this  evidence,  which  did  not 
contradict  anything  in  the  agreement  itself,  it  was  clear  that  the  agreement 
was  not  determinable ;  but  whether,  apart  from  the  proof  of  consideratian, 
this  agreement,  the  principal  terms  of  which  were  one-sided,  would  not  have 
been  revocable,  gumre. 

Per  James,  LJ. : — SemiiU,  the  jurisdiction  of  the  Court  was  not  excluded 
by  the  8th  clause ;  for  that,  if  the  agreement  was  revocable,  the  revocation 
would  determine  the  8th  clause  as  well  as  the  other  terms  of  the  agreement. 

IHIS  case  originally  came  before  the  Court  of  Appeal,  on  the 
26th  of  Joly,  1872,  on  a  motion  by  way  of  appeal  from  an  order 
of  Yice-Ghancellor  Malins  refusing  an  injunction.  It  was  then 
ordered  that  the  motion  should  stand  over  and  the  cause  come  on 
before  their  Lordships  on  motion  for  decree. 

In  1867  the  Plaintiffs  were  proprietors  of  the  UaneUy  BaOtoay, 
which  was  complete,  and  were  about  to  make  lines  to  Carmarthen 
and  Swansea,  each  line  being  a  separate  undertaking  with  separate 
capitaL  lu  August,  1867,  being  in  want  of  capital  to  make  the 
Swamea  line,  they  applied  to  the  London  and  North-Western 
Railway  Company  for  a  loan  of  £40,000.  That  company,  being 
desirous  of  obtaining  access  from  their  own  lines  to  Sicansea,  Car- 
marthen, and  Handhf,  entertained  the  proposal,  and  an  arrange- 
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L.  JJ.      ment  was  verbally  come  to  tbat  the  London  and  North-Wedem 

ig78       BaUway  Company  should  lend  the  £40^000,  and  have  ranning 

L^^^J^Y    powers  over  the  lines  of  the  LlaneOy  BcUIway  Company.    The 

^^1^^^  following  letters  passed  between  the  chainnen  of  the  two  com- 

V,         panies : — 

NoBTTB-     Aag.  17, 1867.    UamUy  Company  to  London  and  NorihrWesiem 
Bailwat  Ga  Baihoay  Company 

''It  strikes  me  that  you  can  80  fiu*  expedite  mattefB  that  joiff  soli- 
citor can  say  what  security  is  required  for  the  advance  of  £40»000. 
We  can  give  debentures  or  second  preference  stocks  or  cnsiginal 
stock  of  the  Stoanaea  Line  Exien$ion,  guaranteed  by  the  original 
undertaking,  now  earning  4%  on  its  original  stock ;  or  we  can  give 
the  lands  we  have  to  pay  for,  or  we  can  give  rolling  stock,  or  some 
of  all,  if  any  of  these  or  all  wUl  do.  I  do  not  imagine  there  will 
be  any  difficulty  as  to  details ;  but  we  want  this  money  to  com- 
plete the  Swansea  lines." 

Nov.  14, 1867.    London  and  Norih^Wesiem  Company  to  JJanJly 

Company. 
**  I  inclose  agreement  to  carry  out  the  arrangement  made  be- 
tween OS,  whieh  had  bettor  be  ocmipleled  at  onoe.  The  loan  is  not 
mentioned  in  the  agreement,  as  it  had  better  not  appear  in  the 
formal  doenment ;  but  the  money  will  be  lent  on  the  terms  men- 
tioned in  your  letter.'* 

Nov.  20, 1867.    Llanetly  Company  to  London  and  Nbrik-Westen 

Company. 
**  I  have  sent  the  agreement  to  Messrs.  M.  dk  Co.^  and  requested 
them  to  see  Mr.  B.  on  the  same.  There  are  some  slight  alterations 
required,  I  think,  to  make  it  cl^ar,  and  I  am  sorry  that  the  con- 
sideration (the  loan  of  the  money)  cannot  be  put  forward  in  the 
agreement.  However,  if  this  cannot  be,  I  propose  to  hand  yon 
£10,000  of  debentures  with  the  agreement  for  £10,000  cash,  so  as 
to  nail  the  proceeding.  I  trust  Mr.  B.  will  make  the  alterations  at 
once,  so  as  to  allow  the  whole  matter  to  be  finally  concluded  at 
our  board  meeting  on  the  28th  instant  We  want  the  cash  to 
complete  agreements  for  land  which  are  now  causing  us  trouble, 
and  may  be  very  seriously  injurious  to  our  (and  your)  interests  if 
not  at  once  concluded.'' 
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Tlie  London  and  NarO^WIalem  Company  accordiogly  advanoed      u  JJ. 
the  £10,000  at  once,  and  on  the  29th  of  NoTember,  1867,  tbe       ign 
agreement  referred  to  in  the  above  letters  was  executed  by  tbe    jj^^y 
companiesL     Shortly  afterwards  the  London  and  NorA-Wedem  ^^^^q^ 
BaQwaig  Company  advanced  to  the  PlaintifTs  forther  sums,  making         » 
np  ID  all  £44,660.    The  security  given  for  these  sams  eoosasted  of     norb- 
£18,000  £5  per  cent  pieferBnce  stoek  of  the  original  nndertaking  i^jualwATai. 

of  the  Lkmdbf  Comfany,  and  debentntes  of  the  SwanoM  under-       

taking  for  soms  amounting  to  £26,660. 
The  agreement  was  in  the  following  tenns: — 
*  An  agreement  made  this  29th  day  of  November,  1867,  between 
tiie  Uandly  BaSway  and  Dock  Company  of  the  one  part,  and  the 
London  and  NoHh-Wedem  BaSway  Company  of  the  other  part. 
^  It  is  hereby  agreed  between  the  parties  hereto  that — 
*(1.)  Subject  to  sQch  bye-laws  and  regulations  of  the  Uandly 
BaiOway  Company  as  may  be  in  force  from  time  to  time,  the  Loi^ 
don  and  Xovtk-Wetlem  BaUway  Oompamy  shall  have  power  to  ran 
orer  and  nse,  with  their  engine^  carriages,  vehicles,  and  servants, 
the  railways  of  the  X2sfM%  GcMa/MHiy,  and  the  statioiis,  sidings,  and 
conveniences  connected  therewith.  (2.)  The  receipts  from  the 
fluoogh  traffic  shall  be  apportioned  between  the  two  iwmjmnuMi 
(after  dedncting  deanng-hoiise  terminals  and  Government  dnty), 
according  to  their  mileage  proportions,  with  an  allowance  to  the 
London  and  NorO^Wettam  Compmny,imt  of  iheLlaneBy  Company  $ 
share,  €i  20  per  cent  on  passeDgers  and  25  per  cent  on  goods  for 
working  expenses.  (Z.)  The  London  and  Xoril^Waiern  Company 
to  be  at  liberty  to  have  their  own  staff  at  the  stations  on  the 
IJaneRy  Company' t  lines,  and  to  be  allowed  (out  of  the  termioals) 
a  reasonable  sum  for  the  cost  of  cartage,  derkage,  and  other  work 
dene  by  them  at  snch  stations,  the  same,  in  esse  of  difference^  to  be 
settled  by  arbitration  as  hereinafter  mentioned.  (4.)  Whether  the 
said  rnnning  powers  be  exenased  or  not»  there  shall  be  a  complete 
system  of  throogh  booldng,  and  throogh  rates  and  fores  for  all 
traffic  to  and  from  the  stations  of  each  company  by  the  lines  of 
each  other,  the  receipts  to  be  divided  (after  dedncting  the  nsnal 
dearing-hoose  terminals  and  Government  duty)  by  mileage,  snch 
rates  and  fores,  if  not  agreed  npon,  to  be  settled  by  arbitratioD. 
(5.)  In  the  event  of  the  Jforih-Wedem  Company  exercising  their 
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L.  JJ.      running  powers,  the  rates  and  fares  to  be  fixed  by  the  Lond&n  ami 

1873       North-Wesiem  Company  ;  but  if  the  Uanetty  Company  object  to 

Xjj^moxT    ^^7  ^^^  rdXes  and  fares,  then,  after  one  week's  notice,  the  same 

^  DoSt^JoT^  shall  be  referred  to  arbitration  as  hereinafter  provided.    (6.)  The 

«•  local  traffic  on  the  LlaneHy  lines  shall  not,  without  the  consent  of 

London  and 

Nomv-  the  Uandly  Company,  be  carried  by  the  London  and  NorA-Wedem 
RailwItXo.  Company y  but  the  last-named  company  shall,  when  required  bylbe 
lAaneOy  Company,  carry  local  passengers  by  their  trains  between 
any  stations  at  which  they  stop,  receiving  15  per  cent,  of  the  local 
fares  for  so  doing.  (7.)  The  two  companies  shall  send  by  each 
other  all  traffic  not  otherwise  consigned  to  and  from  statbns  on  the 
lines  of  eaoh  o&er  whenever  such  lines  form  the  shortest  route. 
(8.)  Any  difiference  under  this  agreement  to  be  settled  by  arbi- 
tration, as  provided  by  the  BaUway  Companies  Arbitration  AA^ 
1859.- 

On  the  19th  of  March,  1872,  the  Flaiutifis  served  the  Defendant 
company  with  a  written  notice  that  the  Plaintiffs  determined  the 
agreement  from  the  30th  of  June  then  next.  The  Defendant 
company  denied  the  right  of  the  Plaintiffs  to  determine  the  agree- 
ment, and  claimed  a  continuing  right  to  run  over  the  Plaintffi' 
lines.  The  Plaintiffs  accordingly,  on  the  Ist  of  July,  filed  their 
bill,  praying  that  it  might  be  declared  that  the  agreement  had 
been  put  an  end  to,  and  that  it  might  be  ordered  to  be  delivered 
up  to  be  cancelled,  and  that  the  Defendant  company  might  be 
restrained  from  running  over  and  using  all  or  any  of  the  lailwayB 
of  the  Plaintifis,  or  the  stations,  sidings,  or  conveniences  connected 
therewith,  and  for  an  account  and  payment  of  what  was  due  under 
the  agreement,  and  for  damagets  for  running  over  the  Plaintiffs^ 
lines  since  the  determination  of  the  agreement. 

Yice-Chancellor  Malins  refused  an  injunction,  on  the  ground  tiiat 
the  case  was  one  for  arbitration  under  tiie  BaUway  Companies 
Arbitration  Ad^  1859.  The  Plaintiffs  appealed,  and,  as  stated 
above,  the  appeal  motion  was  turned  into  a  motion  for  decree. 
The  Defendants  did  not  insist  on  the  ground  taken  by  Yice-Chan- 
cellor Malins,  but  wished  for  a  decision  on  the  merits. 

Mr.  Cotton,  Q.C.,  Mr.  E.  Uoyd,  Q.C.,  and  Mr.  Ferrers,  for  the 
Plaintiffs:— 
We  contend  that  this  was  a  Ucense  revocable  on  reasonable 


notice.    It  is  doabtftil  whether  such  an  agreement  in  perpetuity       L.  JJ. 
woali  not  be  bad  as  against  public  policy :  WiruA  y.  BirketAead,        ists 
dc^  Railway  Company  (1);  Eare  v.  London  and  NorihrWeslem    Lt^^J^^ 
BaSway  Company  (2) ;  and  it  certainly  would  be  unreasonable,  ^HS^^Jt^ 
there  being  no  adequate  consideration.  «. 

LoimOX  AMD 

[The  LoBD  Justice  Mellish  referred  to  the  BaSwaya  Clau9e9     No«yH> 
Ad,  1845^  8.  87.]  Baawat  Oa. 

These  points  are  important  in  construing  doubtful  words.  The 
case  of  Chreat  Northern  Baihoay  Company  y.  Manekeder,  ShefiMf 
and  Lincolnshire  Railway  Company  (3)  is  different^  for  in  that  case 
mutual  priyil^es  were  granted,  some  of  which  were  clearly  per- 
petual Indefinite  agreements,  like  contracts  for  serrioe,  partner- 
ship, &e.y  are  generally  terminable. 

The  SoUeUar-General  (Sir  G.  Jessd),  Mr.  Glasse,  Q.C.,  and  Mr. 
Speed,  for  the  Defendants : — 

The  question  is,  whether  this  agreement  is  perpetual  or  not. 
There  is  no  ground  for  the  suggestion  that  its  being  so  makes  it 
illegal  It  inFolves  no  delegation  of  power&  The  92nd  section  of 
the  BaUwaye  Clausee  Consolidation  Act  gives  power  to  run  oyer 
other  linea  It  is  found  uot  to  work  in  practice  when  resorted  to 
adversely,  because  it  simply  gives  a  right  of  passage  without  oblig- 
ing the  servient  railway  to  give  any  facilities.  This  agreement 
merely  gives  facilities,  and  there  cannot  be  any  objection,  on^the 
score  of  public  policy,  to  giving  perpetual  facilities  for  doing  what 
Parliament  has  given  a  perpetual  right  to  do.  The  cases  where 
indefinite  contracts  are  held  terminable  are  usually  cases  involving 
personal  confidence.  It  is  shewn  that  the  Defendants  gave  an  im- 
portant consideration  for  this  agreement,  by  advancing  a  laige 
sum  of  money  at  a  rate  at  which  it  could  not  have  been  obtained 
from  a  capitalist  on  such  security,  and  it  is  not  a  reasonable  con* 
struction  to  hold  that  an  easement  granted  for  such  a  consideration 
is  terminable  at  wiU.  We  are  at  liberty  to  prove  any  considera- 
tion which  is  not  inconsistent  with  the  terms  of  the  agreement: 
Tillers  v.  Beammt  (4). 

(1)  5  De  G.  &  Sm.  562. 
<2)  2  J.  &  H.  80.  (4)  2  Dyer,  146  a.;  2  PhiU.  Ev. 

(3)  5  De  G.  &  Sm.  138.  9th  Ed.  p.  353;  lOtiiEd.  p.  347. 
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L.  JJ.  Ifr.  Cotton,  in  reply : — 

^2  You  cannot  travel  out  of  the  deed  to  import  a  ftuther  conside- 

Llankelt  ration  for  tbe  sake  of  varying  the  construction.    Such  evidence 

Dock  Co.  has  only  been  admitted  where  the  question  is  as  to  the  validity  of 

LoKSQw  AKD  *^®  instrument.    A  perpetual  one-sided  agreement  of  this  nature 

i^^™'  would  be  most  unreasonable,  for  it  does  not  bind  the  London  and 

BAiLWATOa  NorthrWestem  BaHtoay  Company  to  anything.    This  is  a  mere 

"*"  revocable  license :  Wood  v.  Leadbilier  (1). 


July  14    Sib  W,  M.  James,  L.J.  :— 

In  this  case  the  LlaneUy  Baihvay  and  Dock  Compamy  have  filed 
their  bill  against  the  London  and  North-  Western  Baihcay  Company t 
praying, in  e£fect»  that  it  maybe  declared  that  a  certain  agreement 
entered  into  between  the  two  companies  was  determinable,  and  has 
been  sufficiently  and  well  determined  by  the  Plaintiff  compaiiy, 
and  for  an  injunction  to  prevent  the  Defendant  company  ftom 
availing  themselves  of  that  agreement  The  biU  is  in  cme  respect 
a  novelty,  for  in  order  to  obtain  a  decision  on  the  question  whether 
the  agreement  was  determinable  and  has  been  determined,  it  asks 
for  an  injunction  to  restrain  the  Defendant  company  fix)m  com- 
mitting a  trespass ;  but  the  Defendant  company  has  not  desired  to 
raise  any  objection  on  this  score,  and  it  is  no  doubt  very  convenient 
that  the  question  should  be  determined,  for  if,  from  any  technical 
objection,  the  present  suit  became  abortive,  this  would  necessarily 
lead  to  some  proceeding  being  taken  by  the  LianeUy  Company 
which  would  compel  the  London  and  NorthrWeetem  to  become 
plaintiffs  in  their  turn. 

^  When  the  case  was  before  the  Yice-Ohancellor,  His  Hcmour  dis- 
posed of  it  upon  the  ground  that  the  proper  tribunal  was  arbitra- 
tion, as  provided  by  the  Bailtcay  Companies  Arbitraium  Aet^  1859, 
there  being  a  clause  in  the  agreement  to  the  effect  that  any  differ- 
ences arismg  under  this  agreement  were  to  be  settled  by  arbitration, 
as  provided  by  that  Act  Neither  party  has  desired  to  support 
that  view  of  the  case,  and  both  concur  in  desiring  that  the  matter 
should  be  determined  by  this  tribunal,  and  possiUy  it  would  be 

(1)  18  M.  &  W.  838. 


difficult  to  say  that  the  real  question  betwe^i  the  parties  coxild  be      u  JJ^ 
determined  hj  the  arbitrator  under  that  danse ;  beoanse,  if  the       ists 
Plaintiffs  are  right  in  their  contention,  they  have  determined  that    i,,^2^^y 
port  of  the  agreement  as  well  as  eyeryihing  else.    Of  course,  if  ^^j^^^^ 
they  are  right,  there  is  no  agreement  to  refer  to  arbitration,  any         «. 
more  than  to  do  anything  else.  Nobi^ 

The  agreement  has  some  collateral  agreements  included  in  it,  ^^^^^ 
but  in  substance  and  in  the  main  it  is  an  agreement  for  giving  to  *-^ 
the  London  and  North-Western  Bailtcay  Company  what  are  called 
running  powers  oyer  the  line  of  the  Plaintiff  company — ^that  is  to 
say,  a  power  to  use  the  railway,  and  a  power  of  access  to  and  use 
of  all  the  oonyenienoes  and  appliances  of  that  railway,  subject  to 
such  bye^lawB  and  r^ulations  of  the  LlaneUy  Baihoay  Oompany  as 
may  be  in  force  from  time  to  time ;  and  the  agreement  provides 
for  tke  remuneration  which  the  lAcmeUy  Company  is  to  have  for 
giving  that  power.  The  contention  on  the  part  of  the  JUaneOy 
Compamf  is,  that  this  is  an  agreement  determinable  at  will,  or  by 
reasonaUe  notice.  The  contention  of  the  London  and  North- 
Western  BaUway  Company  is,  that  it  is,  as  it  is  expressed  to  be,  an 
agreement  without  any  limit  whatever  in  point  of  time.  The  case  is 
in  many  respects  similar  to  the  case  of  the  Qreat  Northern  BaUway 
Company  v.  Mamherier,  Sheffield,  and  Lineclnehire  [BaUway  Com- 
pany (1),  in  which  there  were  running  powers  given  interchangeably 
between  the  railway  companies,  and  the  Yice-Chancellor  held  that 
they  were  given  in  perpetuity.  In  my  opinion  this  case  is  not 
distinguiBhable  on  any  sufficient  ground  from  that  case,  which  was 
decided  as  far  back  as  the  year  1851,  and  has  been  considered  to 
be  law  from  that  day  to  this.  As  that,  however,  was  only  the 
decision  of  a  Yice-Chancellor^  and  as  it  has  been  contended  before 
us  that  a  great  part  of  the  ratio  decidendi  in  that  case  does  not 
apply  to  this  case,  it  is  incumbent  upon  us  to  express  our  own 
opinions  upon  the  matter  as  if  no  such  authority  existed ;  and 
upon  general  principles  I  have  fonned  a  very  decided  opinion  that 
I  should  have  arrived  at  the  same  conclusion  as  the  Yice*Chancellor 
did  in  that  case;  and  I  should, if  the  thing  were  res  inUgra,  arrive 
at  a  similar  oondusion  in  this  case.  I  start  with  this  proposition, 
that  prima  facie  every  contract  is  permanent  and  irrevocable,  and 
(1)  6  De  a.  &  8m.  138. 
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L.  JJ.      that  it  lies  upon  a  person  who  says  that  it  is  revocable  or  deter- 
1S73       minable  to  shew  either  some  expression  in  the  contract  itKlf,  or 
LiIsraxT   something  in  the  nature  of  the  contract,  from  which  it  is  reasonably 
^DocK^Co"^  to  be  implied  that  it  was  not  intended  to  be  permanent  and  per- 
V.         petual,  but  was  to  be  in  some  way  or  other  subject  to  determina- 
NoBTH-     tion.    No  doubt  there  are  a  great  many  contracts  of  that  kind: 
R^Lw^Co.  ^  coi^^ct  of  partnership,  a  contract  of  master  and  seryant*  a  con* 
—       tract  of  principal  and  agent,  a  contract  of  employer  and  emfrfoyed 
in  yarious  modes— all  these  are  instances  of  contracts  in  which, 
from  the  nature  of  the  ease,  we  are  obliged  to  consider  that  they 
were  intended  to  be  determinable.    All  the  contracta,  however,  ia 
which  this  has  been  held  are,  as  far  as  I  know,  contracts  which 
involve  more  or  less  of  trust  and  confidence,  mora  or  less  of  dela- 
tion of  authority,  more  or  less  of  the  necessity  of  being  mutoaUj 
satisfied  with  each  other's  conduct,  more  or  less  of  personal  relati<»s 
between  the  parties. 

But  I  am  of  opinion  that  no  such  consideration  applies  to  a  case 
in  which  there  is  a  grant,  or  an  agreement  in  the  nature  of  a  grant, 
of  a  wayleave,  or  of  rumiing  powers,  which  is  only  another  mode, 
according  to  my  view  of  it,  of  expressing  a  wayleava  In  mj 
view  the  implication  is  quite  the  reverse.  A  wayleave  or  runaiDg 
powers,  determinable  at  will  or  short  notice,  would  in  my  opinion 
be  a  delusion.  Take  the  most  ordinary  case  of  a  wayleave.  A 
colliery  proprietor  desires  to  have  the  power  of  working  an  adjoining 
coal  field  through  his  lessor's  pit,  or  he  desires  to  have  a  right  of 
carrying  his  coals  over  a  piece  of  land  which  intervenes  between 
him  and  a  seaport  With  that  view  he  enters  into  a  negotmtion 
with  his  neighbour  or  his  landlord.  I  take  it  that  both  sides  will, 
in  so  negotiating,  know  that  what  the  man  wants  to  have  is  a  way- 
leave  as  permanent  as  the  colliery,  and  both  sides  must  be  under- 
stood to  be  negotiating  for  that  kind  of  wayleave  which  is  the 
only  thing  that  will  suit  the  mineH>wner's  purpose. 

Then  with  regard  to  railways.  The  way  in  which  running 
powers  come  to  be  negotiated  for  between  nulway  companies  is 
generally  this:  A  railway  company  wauts  to  establish  through 
communication  from  point  A  to  point  B ;  it  finds  that  there  is  an 
existing  railway  over  part  of  the  distance  between  those  two 
points;  it  says  to  the  other  railway  company,  **  We  do  not  wish  to 


incar  the  expense  of  making  so  many  miles  of  additional  railroad,       L.  JJ. 
and  we  do  not  wish  to  come  into  competition  with  yon,  if  yon  will        isTS 
let  us  utilise  your  line;  what  are  the  terms  upon  which  you  will    i^iJ^J^y 
let  us  use  it  ?"    Upon  this  the  terms  are  negotiated.    Both  parties,  ^^Sot^^oT^ 
in  my  opinion,  must  be  understood  to  be  negotiating  for  running  v, 

powers  which  will  be  an  effectual  substitute  for  that  communi-  nobth- 
cation,  for  that  independent  line,  which  the  parties  seeking  running  r^'^'co. 
powers  would  otherwise  be  minded  to  make  or  attempt  to  make ;  — 
that  is  to  say,  they  are  negotiating  for  running  powers  which  are 
to  be  part  of  that  permanent  communication  they  desire  to  have 
between  A  and  B ;  that  is,  for  permanent  running  powers.  That 
would  seem  to  me  to  be  the  principle  with  which  we  must  start  in 
considering  whether  this  agreement,  which  is  in  indefinite  terms, 
means  that  the  London  and  North-  Western  Railway  Company  shall 
have  power  from  time  to  time,  and  at  all  times,  to  run  over  and 
use  with  their  engines,  carriages,  vehicles,  and  servants  the  lines  of 
the  UaneUy  Company  and  their  conveniences,  or  that  they  shall 
have  such  power  only  during  the  pleasure  of  the  LlaneUy  Company, 
Then,  when  we  come  to  look  into  the  agreement,  it  appears  to  me 
that  almost  every  line  of  it  is  full  of  permanence  and  adverse  to 
the  notion  of  its  being  revocable.  Why  should  it  be  said,  **  Subject 
to  such  bye-laws  and  regulations  of  the  Llandly  Railway  Company 
as  may  be  in  force  from  time  to  time,  the  London  and  North- 
Western  Railway  shall  have  power/'  If  they  vere  only  to  have 
the  power  during  the  pleasure  of  the  Uanetty  Company^  the  exer- 
cise of  that  power  would,  of  coarse,  be  subject  to  any  terms  the 
HaneUy  Company  thought  fit  to  impose,  and  it  would  be  useless  to 
express  it  Then,  again,  it  would  be  absurd  to  say  that  the 
London  and  North-  Western  Railway  Company  were  to  be  at  liberty 
to  have  their  own  staff  at  the  stations  if  the  LlaneUy  Company 
were  to  be  at  liberty  to  determine  the  agreement  on  the  day 
foUoiwing  that  on  which,  at  very  great  expense,  their  staff  had 
been  placed  there.  '  Again,  there  is  an  arbitration  clause  to  fix  the 
rates  which  the  London  and  North-Western  are  to  take  for  their 
own  through  traffic  from  any  point  on  their  line  to  any  point  on 
the  Plaintiffs'  line ;  and  if  the  agreement  is  determinable,  then,  if 
an  arbitration,  conducted,  perhaps,  at  great  expense  and  occupying 
great  length  of  time,  resulted  in  a  determination  adverse  to  the 
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L.  JJ.       LlaneOy  Company,  thej  might  say,  ''  We  give  you  a  nodoe  to 

1873        detennine  the  agreement^  as  we  are  not  satisfied  with  the  ittes 

Llasillt   which  are  giYen."    It  C4)pear8  to  me,  therefive,  that  it  is  most 

^Don^  Gof^  impiobable  that  the  agreement  was  intended  to  be  reyooable  at 

V.         the  mere  will  and  pleasare  of  the  Llamlly  Raihiom  Company.  The 
London  and  ^  ,*,i.i     Vrr    i 

North-     foice  of  that  argument  was  so  much  felt  that  it  was  said,  ^  We  do 

Baiz!wItUo.  ^0^  ^7  it  is  to  be  at  their  will  and  pleasiue,  bat  determinable  by 
'"^       reasonable  notice.**    I  am  at  a  loss  to  understand  upon  what  prin- 
ciple it  can  be  determined  what  is  reasonable  notice  in  a  case  of 
this  kind.    If  there  was  a  local  or  general  usage,  or  anything  of 
that  sort,  by  which  it  could  be  ascertained  what  was  reascnaUe 
notice^  one  could  understand  it ;  but  nothing  of  the  kind  is  tsag- 
gested.    Is  it  to  be  determined  in  each  case  by  a  jury  what  is 
reasonable  notice,  one  jury  taking  one  Tiew  and  another  taking 
another  yiew,  without  any  possibility  of  a  direction  from  the  judge? 
If  those  yery  words  had  been  introduced  into  the  agreement,  thai 
it  should  be  determinable  by  reasonable  notice,  what  v^ydiffeient 
views  might  be  taken  of  their  meaning.    In  this  case  the  Plaintifii 
have  giyen  three  months'  notice,  *as  being  the  reasonable  notice 
which  they  ought  to  giye.    Now,  if  I  were  the  arbitrator  a^^minted 
under  clause  8,  and  had  to  determine  what  would  be  reasonaUe 
notice  for  determining  such  an  arrangement  as  that,  I  should  pat 
five  years  as  the  minimum  notice  which  ought  to  be  giv^  so  as 
to  enable  the  Loffidon  and  NorthWestem  Badlway  to  make  their 
plans  for  an  independent  line,  to  enable  them  to  make  th  w  snryeys, 
to  enable  them  to  make  their  deposits,  to  giye  the  proper  notice 
to  the  landowners,  to  goto  Parliament  to  get  parliamentary  autho- 
rity, and  then  to  make  a  new  line.    Upon  these  grounds,  I  am  of 
opinion  that  the  true  meaning  of  this  agreement  is  what  it  6aj% 
that  the  London  and  North^Wedem  Company  shall  haye  power, 
unlimited,  to  run  oyer  and  use  ydth  their  engines,  carriages,  yehideSr 
and  servants,  the  railways  of  the  lAaneUy  Company,  and  the 
stations,  sidings,  and  conveniences  connected  therewith,  subject 
only  to  such  bye-laws  and  regulations  of  the  Uandly  BaSiPc»f 
Company  as  may  be  in  force  from  time  to  time ;  that  is  to  say, 
from  time  to  time^  subject  to  the  bye^laws  which  may  be  in  force 
from  time  to  time,  they  have  power  to  use  the  line. 
There  was  one  fact  which  the  Solicitor-General  pressed  on  us  as 


an  additional  reason  for  arriying  at  a  oonclttsion  in  fEtvonr  of  the       L.  JJ. 
London  and  North^Wedem  BaUway  Ckmpany^  that  there  was  a       1873 
yalnable  consideration  given  by  the  one  company  to  the  other,  in    Llawxt 
the  shape  of  an  nndertaking  to  advance,  and  the  advance  of  a  very     dool  ^Gof^ 
large  sum  of  money  in  debenture  capital,  to  enable  them  to  con-  i^^^^^  ^^^ 
struct  the  line.    It  was  contended  that  that  evidence  was  not      Nobth- 
admissible.    In  my  opinion  the  evidence  lb  not  material,  because,  Railway  Co. 
independently  of  that,  it  appears  to  me  that  there  is  sufficient       "~~ 
consideration  expressed  in  the  agreement  itself,  and  that  the  agree* 
ment,  on  the  face  of  it,  without  any  reference  to  that  evidence,  is 
conclusive  upon  the  parties.    But  I  desire  to  express  my  opinion 
that  the  evidence  is  admissible—- that  is  to  say,  it  is  not  evidence 
of  a  considerution  for  the  purpose  of  construing  anything  in  the 
document,  or  of  altering  the  construction  of  it,  but  it  is  evidence 
that  there  was  an  entire  arrangement  which  resulted  in  two  con- 
tracts, both  of  them  part  of  the  same  one  transaction — ^that  is  to 
say,  on  tihe  one  side  the  LlaneUy  BaUway  Company  were  to  bind 
tliemselves  to  give  the  privileges ;  on  the  other  side,  the  London 
and  Norih'Wsstem  BaUway  Company  were  to  bind  themselves  to 
find  a  sum  of  money  to  enable  the  company  to  construct  the  line. 
If  the  fact  that  the  London  and  North-Western  Company  bound 
themselves  to  do  this  would,  if  recited  in  the  agreement,  have  had 
any  effect,  it  appears  to  me  that  the  Defendant  company  ought  to 
be  allowed  to  give  evidence  of  it,  and  that  the  iact  proved  will 
have  exactly  the  sai&e  operation  as  the  fact  recited.  It  may,  indeed, 
be  treated  as  evidence  of  a  collateral  bargain  that  the  running 
powers  should  not  be  revoked,  just  as  in  ErsJcine  v.  Adeane  (1) 
we  let  in  evidence  of  a  collateral  bargain  by  the  landlord  to 
keep  down  the  game,  just  as  in  the  case  of  mutual  wills,  you  can- 
not read  the  one  will  for  the  purpose  of  construing  the  other, 
bat  you  can  give  evidence  that  there  were  the  two  wills  made,  for 
the  purpose  of  shewing  there  was  a  mutual  agreement  between 
the  testators  that  the  wills  should  not  be  revoked.     Ton  can 
give  evidence  of  anything  to  rebut  an  implication  of  a  resulting 
trust,  or  to  rebut  an  implication  of  an  advancement  for  a  child 
or  a  person  to  whom  the  donor  or  the  purchaser  is  in  loco  parentis  ; 
and  so,  in  my  opinion,  it  is  quite  open  to  give  evidence  of  the 
contemporaneous  contract  as  to  the  advance  of  the  money,  not 

(1)  Ante,  p.  756. 
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L.  JJ.      for  the  purpose  of  coniradictiiig  the  written  agreement  (fior  if  it 

187S       had  contained  aaythiDg  making  it  detemunabK  eridenoe  ooold 

Llansllt    x^ot  have  been  admitted  to  shew  that  it  was  iiot  to  be  determinable ; 

'^Dwk'co^'*  or  if  it  had  expressed  tliat  the  mnning  powers  were  to  last  far  a 

V-         certain  time,  evidence  could  not  have  been  admitted  to  shew  ihat 

NoBTH-     they  were  intended  to  last  longer)  but  tor  the  purpose  of  rebnttisg 

RailwatOo.  <^y  presumption  which  might  arise  from  the  nature  of  the  tnns- 

—        action  and  the  connection  between  the  parties  that  a  power  of 

revocation  was  intended  to  be  given  to  the  LkmeHy  Cwnpany^  and 

so  preventing  such  power  from  being  implied.    Upon  all  these 

grounds,  I  am  of  opinion  that  the  London  and  Norih-Wedem  Bai' 

way  Company  are  right,  that  the  UaneBy  Eattway  Compatuf  are 

wrong,  and  that  the  bill  ought  to  be  dismissed  with  costs. 

Sib  G.  MeUiISb;  L  J. : — 

I  have  come  to  the  same  conclusion,  though  I  confess  I  have 
had  more  difficulty  than  the  Lord  Justice  has  respecting  the  case. 
The  difficulty  I  have  had  has  arisen  exclusively  from  thi^that  the 
first  three  clauses,  which  are  the  material  danaes  in  the  agree- 
ment^ are  not  reciprocal,  that  is  to  say,  that  the  effect  of  them  s 
that  the  London  and  North-Wedem  Company  has  power  to  run  its 
trains  over  the  Llandly  Baihcay  drnpawy  wheaoTer  it  pleases, 
but  the  Llandly  Company  gets  no  power  to  run  its  trains  over  the 
London,  and  Nor&^Westem ;  neither  does  the  Londom  amd  NorA- 
Wedeftn  bind  itself  to  work  the  through  tjraffic  for  the  XIoMffy 
Companyy  and  certain  terms  are  fixed  which  are  never  to  be 
altered,  as  to  the  share  which  the  London  and  NorA-  Wedeam  Com- 
pony  is  to  receive*  So  that  the  dket  of  the  agreement  is,  that 
for  all  time,  whenever  the  agreement  is  advantageous  to  the 
London  and  NortfhWestem,  the  London  and  NarOhWedam  can 
rely  on  it  and  work  it ;  whenever  it  becomes  disadvantageous  to 
them,  they  can  abandon  it»  and  oblige  the  LUmeOy  BaUwaif  to 
work  the  through  trafiic  itself ;- and,  moreover,  they  can  do  that 
Without  giving  any  notice  whatever.  They  may  bring  their  trains 
on  the  LlaneUy  line,  and  so  oblige  them  to  give  up  working  aU  the 
through  traffic,  and  then  may,  without  notice,  suddenly  abandon  it,  so 
as  to  leave  the  LlaneOy  Company  with  no  power  to  work  the  through 
traffic  at  all ;  and  I  confess,  if  there  had  been  nothing  mors  in  the 
agreement  than  that,  I  should  have  considerable  doubt  whether  a 


contract  which  did  nothing  more  than  fix  the  terms  on  which  one      L.  JJ. 
company  might  carry  its  trains  over  the  line  of  another  company,       1S78 
fixing  no  time  and  having  no  reciprocal  clauses,  ought  not  to  be    llasillt 
construed  to  be  determinable  on  account  of  the  injustiQe  that  must  ^iJ^n^ 
manifestly  be  done  to  the  company  over  whose  line  the  power  is         «• 
given,  if  it  has  no  clause  (which,  in  my  judgment,  such  an  agre&-     North- 
ment  ought  to  have)  ocnnpelling  the  other  company  to  work  the  bailw^^. 
through  traffic.    But  I  have  come  to  the  same  conclusion  as  the       — 
Lord  Justice,  on  the  ground  that  evidence  of  the  consideration  is 
admissible,  and  that  a  very  large  consideration  was  given  for  the 
grant  of  those  powers.    I  think  that  evidence  admissible,  because, 
in  the  first  place,  it  does  not  contradict  the  agreement.    I  do  not 
say  the  agreement  is  altogether  without  consideration,  because  the 
4th/  5th,  and  6th  clauses  are  reciprocal,  but  there  is  no  considerap 
tion  expressed  for  the  running  powers  which  are  given,  and  in  my 
opinion,  no  consideration  being  expressed  in  the  agreement^  it  is 
competent  to  prove  what  the  real  consideration  was.    If  it  is  com- 
petent to  prove  that,  then  the  letters  do  beyond  all  question  shew 
that  £40,000  was  advanced  for  the  completion  of  the  Llanetty 
BaSway,    That,  I  think,  is  a  very  considerable  consideration, 
because  it  is  obvious  that  the  lAandly  Company  could  not  have 
borrowed  that  £40,000  in  the  market  at  that  time,  or  they  would 
not  have  had  recourse  to  the  London  and  North-  Western  Company. 
The  result  was,  that  they  got  their  railway  made  by  means  of  that 
bargain,  and  it  seems  to  me  perfectly  clear  that  the  London  and 
Korih-Wettem  Company  never  would  have  agreed  to  advance  on 
the  faith  of  this  agreement  £40,000  for  the  finishing  the  railway 
if  they  had  understood  that  the  agreement  could  be  terminated  at 
any  moment    On  this  ground,  therefore,  that  the  evidence  of  the 
consideration  can  be  admitted,  and  that  bemg  admitted  it  proves 
that  the  real  bargain  between  the  parties  was  that  the  agreement 
was  not  to  be  terminable,  I  have  come  to  the  conclusion  that  the 
notice  to  terminate  it  was  bad  and  inefiectnal. 

Sir  W.  M.  James,  L.J.  :— 

The  decree  will  be — ^The  Court  being  of  opinion  that  the  agree- 
ment is  not  determinable  by  notice,  dismiss  the  Plaintifis'  bill 
with  costs. 

Solicitors :  Messrs.  MarlAy,  Tarry,  dt  Stewart ;  Mr.  K  F.  Boberte. 


July  16. 
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L.JJ.  In  re  TAVABONE  MINING  COMPANY. 

l^  PRITOHAHD'S  CASE. 

ConiHbuiary^FuUy  Paid-up  Sharea^Companies  Act,  1867  (30  <fc  31  Vid. 

c.  131X  s.  25. 

By  the  ftrticles  of  association  of  a  mining  company  it  was  provided  that 
the  company  should,  immediately  after  incorporation,  enter  into  an  agree- 
ment with  the  vendor  of  the  mine  for  the  purchase  of  the  mine ;  the  price  to 
be  £2000  incashtand  3200  fully  paid-up  diares  to  be  allotted  to  the  TeDder  or 
his  nominees.  The  articles  were  signed  by  the  Teador  and  sax  other  penong, 
and  were  duly  registered.  The  directors  allotted  the  3200  shares  to  the  yendor 
or  his  nominees,  and  for  a  short  time  worked  the  mine,  but  no  further  agree- 
ment was  made  with  the  vendor.  The  company  was  then  ordered  to  be 
wound  up.  A  finn  to  whom  ten  of  the  vendor's  shares  were  alloited  had 
requested  that  they  might  be  registered  in  the  name  of  one  of  the  membcn 
of  the  firm,  which  was  done ;  and  he  was  afterwards  placed  on  the  list  as  a 
contributory  in  respect  often  shares  not  frilly  paid  up : — 

EM  (affirming  the  decision  of  Wkhau,  V.O.),  that  the  artides  of  assooa- 
tion  did  not  oonstitute  a  contract  in  writing  between  the  vendor  and  the 
company  within  the  27th  section  of  the  Companies  Jict^  1867,  and  that  the 
ten  shares  could  not  be  considered  as  fully  paid  up. 

XhIS  was  a  motioii  on  appeal  from  an  order  <^  Yiee-Cfaanoellor 
Wiekena,  refiising  to  review  the  list  of  oontribntories  of  the  Tava- 
rone  Mining  Companyf  Limited,  and  to  tary  the  Chief  Gerk*8 
certificate  by  striking  out  the  name  of  Mr.  Priiehard  ea  a  ocm- 
tributory  in  respect  of  ten  £5  shares* 

The  company  was  incorporated  on  the  2nd  of  March,  1870|  and 
the  object  of  its  formation,  as  specified  in  the  memorandam  of 
association,  was  to  purchase  and  acquire  the  estate  and  interest  of 
B.L.  de  Thierry,  in  a  concession  from  the  Eingof  Italy  for  a  tract 
of  land  in  Baly,  caUed  the  Tofvarone  Mine,  to  mine  for  ore  and 
minerals  within  the  limits  of  the  said  mine,  and  to  erect  the 
necessary  machinery. 

The  capital  was  to  be  £50,000  in  10,000  £5  shares. 

The  2nd  of  the  articles  of  association  was  that  ^  The  company 
shall  immediately  after  their  incorporation  enter  into  an  agree- 
ment with  Robert  L.  de  Thierry,  mentioned  in  the  memorandam 
of  association  of  the  company,  for  the  purchase  of  the  Tawmme 


Mine  mentioned  in  the  same  memorandum,  and  all  the  powers       L.  JJ. 
and  privileges  connected  therewith,  for  the  sam  of  £2000,  to  be       1873 
paid  in  cash,  and  an  interest  in  the  company  to  be  represented  raTr^ixD'a 
by  the  issue  of  3200  fully  paid-up  shares  in  the  company.    Such       ^^' 
agreement  shall  be  made  conditional  on  the  sum  of  £5000  cash, 
or  such  less  sum  as  the  directors  (other  than  De  Thierry)  and  the 
^aid  De  Thierry  shall  agree  upon,  being  actually  paid  up  within 
three  calendar  months  from  the  date  of  these  articles  in  respect  of 
shares  allotted  and  issued,  irrespective  of  the  said  3200  fully  paid- 
up  shares  to  be  issued  to  the  said  De  Thierry"  and  was  to  con- 
tain certain  other  provisions. 

The  3rd  article  provided  that  6000  shares  should  be  issued  at 
once  and  the  remaining  4000  should  form  a  reserve. 

The  4th  article  provided  that  of  the  first  issue  of  6000  shares 
3200  should  be  allotted  and  issued  to  the  said  De  Thierry  or  his 
nominees,  free  of  expense,  as  his  interest  in  the  company,  under 
the  provisions  of  the  said  agreement  so  td  be  entered  into  as  afore- 
said, and  for  the  purchase  of  his  estate,  rights,  interests,  powers, 
and  authorities  in  the  said  mine,  imd  the  same  shares  should  be 
deemed  to  be  fully  paid-up  shared  in  cash,  and  no  further  sum 
should  be  payable  in  respect  thereof,  and  the  residue  of  the  said 
first  issue  should  be  allotted  and  issued  on  payment  of  &e  full 
amount  of  each  share  in  cash. 

The  6th  article  provided,  *'  that  the  company  shall  not  oom- 
mence  business  until  the  sum  of  £5000,  or  such  less  sum  as  the 
directors  (other  than  De  Thierry)  and  the  said  De  Thierry  shall 
agree  upon  as  aforesaid,  shall  have  been  paid  up  in  respect  of  shares 
allotted  and  issued  irrespective  of  the  3200  shares  to  be  allotted  and 
issued  to  De  Thierry  as  aforesaid. 

The  8th  article  provided  that  none  of  the  6000  shares,  except 
the  3200  fully  paid-up  shares  to  be  issued  to  De  Thierry  as  his 
interest  in  the  company  under  the  agreement  so  to  be  entered  into 
between  him  and  the  company,  should  be  issued,  but  upon  payment 
in  cash  at  the  time  of  such  issue  of  the  full  amount  payable 
thereon,  and  no  person  should  be  entered  on  the  register  in  respect 
of  any  suck  shares,  except  De  Thierry  or  his  nominees,  until  he 
should  hav^  paid  up  in  cash  the  full  amount  payable  in  respect  of 
each  share. 
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L.  jj.  The  memorandum  of  association  was  signed  by  De  Thierry  and 

1878        six  other  subscribers,  and  registered  on  the  9th  of  March,  1870. 
PiQ.^^^»g       Immediately  after  the  incorporation  the  directors  proceeded  to 
^^^       issue  and  allot  shares,  and  duly  allotted  to  De  Thierry  and  his 
nominees  the  3200  shares  purporting  to  be  fully  paid  up,  accord- 
ing to  the  agreementi  but  the  £5000  stipulated  for  by  the  6th 
article  was  never  paid  up. 

In  May,  1870,  mining  operations  were  commenced,  but  made 
little  progress,  and  were  discontinued  in  October.  The  mine  was 
never  conveyed  to  the  company,  and  it  was  admitted  that  the  only 
agreement  ever  entered  into  between  the  company  and  JDe  Thierry 
was  that  contained  in  the  articles  of  association. 

In  June,  1870,  Messrs.  Fritchard  dt  Sons,  who  had  acted  as  soli- 
citors for  the  company  and  for  De  Thierry,  received  a  note  fnmi  the 
secretary  of  the  company  inquiring  in  what  name  they  wished  ten 
shares  conveyed  by  De  Thierry  to  them  to  be  registered ;  in  answer 
to  which  they  requested  the  secretary  to  register  the  shares  in  the 
name  of  Mr.  A.  Prilehard,  which  was  done.  The  company  was  sub- 
sequently ordered  to  be  wound  up,  and  Mr.  A.  PrUcharJTs  name 
was  placed  on  the  list  as  a  contributory  in  respect  of  ten  ordinarj 
£5  shares  in  the  company.  No  return  of  shareholders  had  been 
made  to  the  Begistrar. 

The  Vice-chancellor  Wiekene  refused  to  remove  Mr.  A.  Prit- 
chard's  name  (1). 

(i)  1873  May  23  ^^^  perfectly  clear  tbat  the  artieleB  are 
^  ^  •  7  •  saflBcient  to  diaclose  to  ererj  one  the 
SiB  John  Wickknb,  V.C.  :—  intention  of  the  company  to  iasoe  faUy 
The  authorities  compel  me  to  hold  paid-up  shares  for  a  consideiation  other 
that  Mr.  Fritchard  is  a  contributory  than  cash,  and  no  doubt  they  are  bind- 
to  this  company.  No  doubt  he  sup-  ing  on  all  the  parties  who  signed  them, 
posed  he  was  getting  from  De  Thierry  But  I  think  it  is  equally  clear  upon  the 
fully  paid-up  shares,  to  which  no  lia-  Act  generally  that  the  notice  so  gif^ 
bility  could  attach ;  but  the  pure  and  by  the  articles,  and  the  assent  to  them 
sole  question  is»  whether  Mr.  Fritchard  by  the  subscribers,  are  not  sufBcient 
has  brought  himself  strictly  within  the  to  satisfy  the  exigencies  of  the  Act 
terms  of  the  25th  section  of  the  Com-  There  must  be  a  contract  in  writing 
^nies  Act,  1867.  That  section  requires  filed  with  the  Registrar  of  Joint  Stock 
that  there  shall  be  a  contract  duly  Companies,  and  therefoie,  though 
made  in  writing,  and  filed  with  the  what  is  contained  in  the  articles  it 
Registrar  of  Joint  Stock  Companies,  at  quite  enough  to  gi?e  everybody  deal- 
er b.'fore  the  issue  of  such^shares.  Here  ing  with  the  company  notice  of  whst 
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Mr.  it.  PrUehard  appealed. 

Mr.  J.  W.  CkUfy,  for  the  Appellant:— 

The  qneBtion  depends  entirely  upon  the  25th  section  of  the 
Companies  Ad,  1867  (30  A  31  Yict  c.  131>  That  section  requires 
any  agreement  as  to  paid-up  shares  to  be  restored ;  and  we  say 
that  the  articles  of  association  did  constitate  an  agreement,  and 
were  registered.  Mr.  Pritchard  never  applied  for  shares,  and 
there  is  no  contract  by  him  to  take  shares  He  only  said,  in 
answer  to  the  application,  that  the  shares  were  to  be  r^stered  in 
his  name,  but  as  paid-np  diares.  There  has  been  no  return  to  the 
B^^istrar,  and  no  shareholder  can  hare  been  decmved.  Iliough 
the  oonreyance  was  never  made,  the  agreement  was  acted  upon, 
and  the  company  were  actually  working  the  mines.  This  case 
comes  within  Simpecm's  Case  (1) ;  Curriers  Que  (2).  There  was  a 
registered  contract,  and  the  shares  were  allotted  to  Mr.  Pritchard, 
as  a  nominee  of  Be  Thierry,  in  pursuance  of  that  contract. 

Mr.  Davey,  for  the  offidal  liquidator,  was  not  called  upon. 


L.JJ. 
1873 


Putchabd's 
Gasb. 


Sib  6.  Mklltsh,  L.  J. : — 

This  is  an  appeal  from  an  order  of  the  Vice-chancellor  Wiekens, 
in  which  he  refused  to  lemore  the  name  of  Mr.  PrUehard  from 
the  list  of  contributories  to  the  Tavarone  Mininff  Company  in 
reelect  of  ten  £5  shares. 

The  decision  entirely  depends  upon  the  question  whether  the 
terms  of  the  25th  section  of  the  Companies  Ad,  1867,  were  duly 
^  complied  with,  so  as  to  make  Mr.  PrUehard  the  holder  of  paid-up 
diares,  and  not  the  holder  of  shares  payable  in  cash. 

I  agree  with  the  decision  to  which  the  Yice-Chancellor  came, 
and  with  the  grounds  on  which  he  came  to  it.  The  25th  section 
states  that,  *"  ETory  share  in  any  company  shall  be  deemed  and 


^^  to  be  done,  it  is  not,  in  my  opinion, 
A  soflSdeiit  oomplianoe  with  the  Act, 
«Ki  tile  shazes  iasiied  most  be  psid  for 
^  cash.  Xhis  view  may  appear  to 
iaterfew  with  the  rights  of  those  who 
^^  witli  companies^  bat  it  must  be 
««imed  that  the  Legislatnre  intended 

Vou  vin.  4 1 


snch  interference.  There  is  here  *'no 
oontzact  duly  made  in  writing  *  such 
as  is  reqniied  by  the  statute,  and  the 
motion  most  be  refused  with  oost& 

(1)  Law  Rep.  4  Ch.  184. 

(2)  3  D.  J.  &  S.  367. 


960  CHAKGSBT  APPSALS.  [L.B. 

L.  JJ.      taken  to  hare  been  iBsned  and  to  be  held  subject  to  the  payment 

1873        of  the  whole  amonnt  thereof  in  cash,  unless  the  same  shall  have 

FBiToaiBD*s  l>eG3^  otherwise  determined  by  a  oontract  duly  made  in  writing, 

^f^      and  filed  with  the  Registrar  of  Joint  Stoek  Companies  at  or 

befdre  the  issae  of  soeh  shares."    Now,  the  oontcact  under  wlneh 

Mr«  Prikhard  claims  to  have  ten  fully  paid-np  shares  was  not  a 

oontract  in  writing,  unless  the  articles  of.associaticm  themaehei 

can  be  deemed  tobd  a  contract  in  wntbig  within  jdia  mtening^of 

the  seetion. 

But  I  am  of  opinion  that  the  aitioles  of  assodation  cannot  he 
considered  as  a  oontract  in  writing  between  Be  Thierry  and  the 
cempany  fpr  the  sale  of  the  mine  to  thenu  It  may,  no  <danbt, 
be  the. case,  if  no  other  contract  was  entored  into^  and  if  JDe 
Thierry  signed  these  articles  and  they  woe  acted  upon,  that  a 
Oonrt  of  Equity  would  hold  that  as  between  him  and  the  cgbi« 
pany-i-^from  their  acting  upon  it — tiiere  was  a  binding  contnact; 
but  in  themselres  the  articles  of  association  are  eimply  a  con* 
tract  as  between  the  shareholders  inter  ee  in  respect  of  their 
rights  as  shareholders.  They  are  tiie  deed  of  partnership  by 
which  the  shareholders  agree  imter  ea;  and  the  effect  of  the 
articles  as  respects  the  purcdiase  of  this  mine  was,  in  my  opinion, 
simply  to  give  to  the  directors  authority  to  make  a  contnust  with 
J>e  Thierry  fov  the  purchase  of  the  mine  on  certain  terms  specified 
in  the  articles. 

Therefore,  on  that  simple  ground  I  agiee  wkh  the  Yioe^CSiano 
cellor;  although  I  quite  agree  with  him,  also,  that  it  is  a  hard 
case.  I  think  almost  all  these  cases  under  the  25th  section  of  the 
Act  of  1867  are  in  a  certain  sense  hard  cases,  because  the  result 
of  them  is,  tl^it  in  many  instances  persons  who  never  intended  to 
become  shareholders  in  the  company,  except  as  holding  paid-up 
shares,  and  very  often  holding  them  merely  as  nominees  for  other 
persons,  find  themselves  fixed  as  shareholders,  and  are  obliged  to 
pay  the  calls.  That  is  the  necessary  effect  of  the  section,  which 
was  passed,  no  doubt,  because  of  the  abuses  which  were  supposed 
to  have  taken  place  from  other  persons  being  deceived  by  shares 
turning  out  to  be  paid  up  which  were  supposed  not  to  be  paid  up. 
Therefore  I  agree  with  the  ground  which  the  Vice-Chanoellor 
gave  for  his  decision. 


But  besides  that,  ia  this  ease  I  am  of  opinion  that  even  if  this       L.  JJ. 
could  be  considered  a  oontract,  there  would  still  be  many  reasons       187S 
why  Kr.  Pritchard  could  not  avail  himself  of  it     In  the  first  PimsiBD's 
place,  the  shares  appear  to  me  to  hare  been  issaed  before,  ae-      ^^ 
cording  to  the  terms  of  the  articles,  they  ooght  to  have  been 
issued ;  and  any  person  who  looked  at  the  articled,  knowing  that 
the  proper  amount  had  not  been  subscribed  for  and  paid  up,  so  as 
to  make  the  purchase  binding,  might  very  well  assume  that  these 
were  some  other  shares,  and  not  the  paid-up  shares  to  be  allotted 
to  De  Thierry.    On  that  ground  also  I  should  say  that  Mr.  Prit- 
<ihard  oould  not  avail  himself  of  the  axtides  of  association. 

Though  it  is  not  necessary,  perhaps,  to  decide  the  qneslion,  I 
have  also  very  great  doubt  whether,  in  order  to  avail  himself  of 
the  articles  of  assooiatkm,  supposing  there  had  been  a  contract  in 
writing  between  Be  Thierry  and  the  company,  the  proper  and 
necessary  course  would  not  have  been,  that  the  shares  should  have 
been  allotted  to  De  Thierry  himself  as  paid-up  shares  in  pursuance 
(^  the  contract,  and  then  tomsferred  by  deed  to  the  persons  to  whom 
he  might  have  assigned  them ;  so  that  people  looking  at  the  list 
might  be  able  to  connect  the  particular  shares  which  might  be 
found  in  Mr.  PriteharcPa  name  with  the  shares  that  are  mentioned 
in  the  contract. 

Therefore  on  all  these  grounds  I  am  of  opinion  that  the  decision 
is  right ;  but  I  affirm  it  especially  on  the  ground  on  which  the 
yiee«-Chaneellor  rested  his  decision. 

8iB  W.  M.  Jamis,  L  J.  :— 

I  am  of  the  same  opinion,  and  I  only  desire  to  add  that  in  my 
opinion  it  is  quite  clear  that  the  shares  were  never  issued  under 
the  contract,  and  that  the  directors  had  no  authority  whatever  to 
issue  any  of  these  paid-up  shares  except  upon  the  completion  of 
the  purchase. 

Solicitors  for  the  Appellant :  Messrs.  Pritchard  dt  8an$. 
Solicitor  for  ibe  Official  liquidator :  Mr.  Clemenis. 
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L.  J.  J.  Eos  parte  EOBERTSON.    In  re  MAGNUS. 

1878 

>^v^         Liqtuidation  hy  Arrangement — Diicharge — Business  carried  on  hy  Debtor  with 

JvJy  18.  oW  Stoch-ir^Trade^Lien  of  Creditors  for  JDehts  incurred  subsequent  to  Dis- 

""""  charge. 

The  creditoisof  a  liquidating  debtor  resolved  that,  on  the  debtor's  entering 
into  a  bond  to  pay  the  trustee  £5000,  by  half-yearly  instalments,  the  tnutee 
should  allow  him  to  carry  on  his  business,  he  accounting  to  the  tnutee  for 
the  stock-in-trade  as  it  was  disposed  of;  and  tfaat^  on  the  ezecatkn  of  ike 
bond  and  the  registntion  of  the  resolution^  the  debtor  shotdd  have  his  dis- 
charge. The  debtor  executed  the  bond  and  obtained  his  discharge,  and 
carried  on  the  business  for  two  years,  and  then  the  creditors  resolved  that  the 
business  should  be  sold  to  a  purchaser  for  £9000,  which  was  done,  and  the 
purchase-money  received  by  the  trustee : — 

Meld,  that  a  creditor  who  had  advanced  money  to  the  debtor  after  he  had 
resumed  business  had  no  lien  upon  any  part  of  the  £3000. 

J.  HIS  was  an  appeal  from  an  order  of  Mr.  Begistrar  Spring  Eieej 
sitting  as  Chief  Judge  in  Bankruptcy. 

On  the  7th  of  July,  1870,  0.  E.  Magnus^  who  was  a  slate  mer- 
chant at  Pifnlioo,  filed  a  petition  for  liquidation  by  arrangement 
The  creditors  resolved  on  a  liquidation,  and  appointed  a  trustee  of 
the  estate.  They  also  passed  a  resolution  {hat  on  Magnvs  entering 
into  a  covenant  or  a  bond  to  pay  the  trustee  £5000,  by  ten  equal 
half-yearly  instalments,  the  trustee  should  assign  to  Magnw  bis . 
household  furniture  and  stock-in-trade,  and  allow  him  to  carry  on 
his  business,  he  accounting  to  the  trustee  for  the  stock  in  hand,a» 
and  when  disposed  of.  Within  a  month  of  the  execution  of  the 
deed  of  covenant  or  bond  and  registration  of  the  resolation,  the 
debtor  was  to  have  his  discharge  granted  to  him.  It  was  also  re- 
solved that  as  soon  as  a  dividend  of  208.  in  the  pound  and  the  costs 
of  the  liquidation  should  have  been  paid  the  trustee  should  make 
over  to  Magnus  the  portion  of  the  estate  not  sold,  and  should  release 
him  from  any  further  payment  under  the  covenant  or  bond. 

On  the  19th  of  August,  1870,  Magnus  executed  a  bond  in  the 
required  form,  and  on  the  29th  of  September,  1870,  his  discbarge 
was  granted  to  him. 

Magnus  continued  to  carry  on  the  business  till  the  19th  of 
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December^  1872,  when  a  meeting  of  the  creditors  was  held,  at      UJ.  J. 
which  a  resolution  was  passed,  that  in  the  opinion  of  the  meeting       1878 
the  business  and  stock  should  be  immediately  realized  for  the  benefit     Ez  parte 
of  the  estate,  and  a  committee  of  creditors  was  appointed  to  con-    ^""b™**- 
Bider  how  this  could  best  be  done.  UfAONin. 

On  the  7th  of  January,  1873,  to  which  day  the  meeting  had  been 
adjourned,  it  was  resolved  that  the  debtor  should  be  called  on  to 
five  up  possession  of  the  property,  and  that  the  business  should  be 
advertised  for  sale. 

On  the  21st  of  January  another  meeting  was  held,  at  which  it 
was  resolved  that  the  trustee  should  accept  an  offer  made  by  a 
Mr.  Taylor  to  purchase  the  business  and  stock  for  £3000.  This 
resolution  was  afterwards  confirmed  by  the  Registrar,  who  ordered 
that  Kr.  Taylor  should  pay  the  purchase-money  to  the  trustee,  he 
undertaking  not  to  part  with  it  without  the  direction  of  the  Court 
The  business  and  stock  were  accordingly  assigned  by  Magnus 
and  the  trustee  to  Taylor,  who  paid  the  purchase-money  to  the 
trustee. 

On  the  18th  of  April,  1873,  Magnus  died. 

Major  Thomas  BeU  was  a  creditor  of  Magnus  for  £175,  for 
various  sums  of  money  lent  to  him  in  July  and  September,  1872, 
after  he  had  obtained  his  discharge,  and  he  claimed  a  lien  on  such 
part  of  the  sum  of  £3000  as  represented  stock-in-trade  purchased 
by  Magnus  after  he  had  been  let  into  possession  of  the  business 
and  stock  by  the  trustee. 

The  Begistrar,  being  of  opinion  that  the  stock  acquired  by 
Magnus  subsequently  to  the  19th  of  August,  1870,  was  liable  for 
the  debts  contracted  by  him  in  his  business,  ordered  that  an 
account  should  be  taken  of  his  business  transactions  since  the 
19th  of  August,  and  from  this  decision  Mr.  Bdbertson^  the  trustee, 
appealed. 

%T.  De  Gex,  Q.C.,  and  Mr.  Doria^  for  the  Appellant : — 

The  creditor  has  no  lien  for  the  debt  on  the  property.  He  could 
not  have  prevented  Magnus  from  parting  with  it  without  levying 
an  execution  in  the  ordinary  way.  He  has,  therefore,  no  lien  on 
the  proceeds  of  the  sale.  The  order  is  also  irregulcu',  as  having 
been  made  in  the  absence  of  a  representative  of  Magnus. 
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L.  J.  J.         Mr.  Fmhy  Knight,  for  Major  BeU  :— 

^  The  trustee  assisted  Magnus  to  get  fresh  credit  by  permitting 

St  paru  him  to  retain  possessicm  of  the  stock-ln-^trade,  and  that  encouraged 
In  re  '  *^®  Creditor  to  advance  money  by  which  part  of  the  property  has 
Maghub.  been  obtained.  The  creditor  has,  therefore,  an  equity  to  prevent 
the  property  which  has  been  obtained  with  his  money  being  ap- 
plied to  pay  the  debts  under  the  liquidation.  Such  a  right  was 
reeognised  in  Trouffhtan  v.  Qitley  (I),  Tucker  v.  Eemaman  {2), 
and  Marlejf  v.  White  (3). 

Sib  W.  M.  Jambs>  L  J. : — 

I  am  of  opinion  that  this  order  cannot  be  sustained.  The  appli- 
cation was  mad^  by  the  creditor  under  the  notion  that  he  had  a 
specific  lien  on  the  goods.  Magnus  was  no  doubt  liable  to  the 
creditor,  and  if  the  creditor  had  but  taken  proper  stepa  he  might 
have  obtained  possession  of  his  debtor's  property.  But  he  ooold 
not  have  filed  a  bill  to  restrain  Magnus  from  dealing  with  his  pro- 
perty; he  could  only  have  enforced  his  legal  rights  under  an 
execution.  Magnus  was  the  absolute  domdnus  of  the  property, 
except  so  far  as  he  could  not  give  a  fraudulent  preference  to  any 
creditor,  the  liquidation  being  at  an  end ;  and  the  trustee  was  only 
a  creditor  for  a  large  amount  under  the  bond.  Then  Magnus  and 
the  trustee  join  in  selling  the  property  for  £3000,  and  the  money 
is  paid  to  the  trustee,  and  mixed  up  with  the  other  assets  in  his 
hands.  I  am  of  opinion  that  the  creditor  camoot  interfere  with  the 
money,  and  that  it  must  be  distributed  by  the  trustee  among  the 
creditors. 

Solicitors:  Messrs.  Dixon,  Ward,  d  Letchvxnih;  Mr.  Leefe. 

,  (1)  Amb.  630.  (2)  4  D.  M.  &  G.  895. 

.   (3)  Ante,  p,  214. 
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Ex  parte  DEWHURST.     In  f>j  LEGQATT.  l.  j.  j. 

In  re  GLED8TANES.  1873 

Banlarupi€tf*~8€emiiiea/ar  Bflh  </  Etxhange-^Docttin^  qf  Ex  parte  Wwing^ 
IHmu  engaged  in  a  Joint  Adventure, 

Two  dtsthiet  firms,  L,A  Oo,  (^  Bombay^  And  Q,  A  Co.  of  London^  were 
engaged  in  a  joint  adventare  for  buying  and  sdling  goods  In  England  and 
India,  The  coone  of  bnainess  as  to  the  homeward  shipments  was  that 
L.  A  Co.  drew  lulls  on  O.  A  Co»  which  they  discoonted  in  /luftOy  and  with 
the  proceeds  purchased  cotton  which  they  oonsigtted  \k>Q,ACo,  speoially 
to  meet  the  acceptances.  Both  firms  stopped  payment^  and  went  into  liqui- 
dation. The  holders  of  unpaid  acceptances  of  Q,  A  Co,^  which  had  been 
drawn  in  this  way,  claimed  to  hare  the  proceeds  of  certain  shipments  of 
cotton  specially  appropriated  to  meet  the  acceptances:*- 

Held^  that  itm  \A\\  holders  were  entitled  to  have  the  cptton  specially  ap- 
propriated, upon  the  principle  of  Ex  parte  Waring  (1),  but  subject  to  the 
rights  of  the  creditors,  if  any,  of  the  aggregate  firms  to  have  the  cotton 
applied  as  part  of  the  aggregate  assets. 

IhIS  was  an  appeal  from  a  decision  of  Mr.  Begistrar  Brougham 
ntiing  as  Chief  Judge  in  Bankruptcy. 

Uessrs.  Wallace^  Buxton,  and  W.  E.  Qledstanes  canied  on  business 
in  London  as  merchants  under  the  firm  of  Qleddanee  d  Co. 
Messrs.  C.  D*  Leggatt  and  /.  B.  P.  Leggatt  carried  on  business  as 
merchants  in  London  and  Bombay  under  the  firm  of  Leggatt  dt  Co. 

Qleddanea  dt  Co.  filed  a  petition  for  liquidation  bj  arrangement 
on  the  27th  of  August,  1872,  and  Leggatt  dt  Co.  filed  a  similar 
petition  on  the  3rd  of  September  in  the  same  year. 

The  two  firms  had  been  engaged  in  joint  transactions,  consisting 
partly  in  the  shipment  of  goods  from  England  teat  sale  in  India, 
&nd  partly  in  the  purchase  of  goods  in  India  for  shipment  to 
England. 

The  accounts  of  the  two  sets  of  transactions  were  kept  sepa- 
rately. 

Messrs.  Dewhwrri  were  commission  agents  at  ManehesieTf  and 
sold  goods  to  Leggatt  dt  Co.  on  the  joint  account,  as  they  alleged, 
of  the  two  firms  of  Leggatt  dt  Co.  and  OUddanee  dt  Co.y  for  which 

(1)  19  Ves.  845. 
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L.  J.  J.'  they  took  acceptances  of  Oledstanes  dt  Co^  with  a  stipulation  that 
1878  the  proceeds  of  the  sale  of  the  goods  in  India  should  be  remitted 
ExparU  ^  Oledstanes  &  Co.  to  meet  the  acceptances.  At  the  time  of  the 
Dbwhu«8t.  failure  of  the  two  firms,  Messrs'.  Dewhurst  held  acceptances  for  a 
LcGOATT.  large  amonnty  for  which  they  proved  against  the  estate  of  Ohir 
.  Inrt       slanes  dk  Co.,  and  also  against  the  aggregate  estate  of  the  two 

firms. 

QUdstanes  dt  Co.  kept  three  separate  accounts  in  respect  of  these 
transactions : 

1.  The  joint  shipment  account :  relating  to  shipment  of  goods 
to  India. 

2.  The  joint  cotton  account :  relating  to  cotton  sent  from  India 
for  sale  in  England. 

3.  The  India  account :  being  the  account  of  profit  on  the  jobt 
transactions. 

The  course  of  dealing  as  to  the  joint  cotton  account  was  as 
follows :  Oledslanes  dt  Co.  issued  letters  of  credit  to  Leggatt  dt  Co. 
at  Bombay,  by  which  they  engaged  to  honour  Leggatt  dt  Co's  bills 
to  a  certain  amount  Leggatt  dt  Co.  then  drew  bills  in  Bombay  on 
Oledrianes  dt  Co.,  and  sold  the  bills  to  bankers  there ;  and  ^ith 
the  proceeds  of  the  bills  they  purchased  cotton,  which  was  shipped 
to  England,  and  consigned  to  QUdstanes  dk  Co.  for  sale  by  them  on 
the  joint  account  of  the  two  firms. 

According  to  the  evidence  of  Mr.  C*  D.  Leggatt  the  agreement 
and  course  of  dealing  between  the  two  firms,  which  had  existed 
for  several  years,  was  that  the  shipments  of  cotton  should  be 
specifically  appropriated  to  meet  these  bills. 

In  the  liquidation  of  the  two  firms  the  Chartered  Mercantile 
Bank  of  London  and  other  holders  of  bills  drawn  in  this  way  by 
Leggatt  dt  Co.,  and  accepted  by  Oledstanes  dt  Co.,  claimed  to  have 
the  proceeds  of  certain  shipments  of  cotton  specally  appropri- 
ated to  the  payment  of  these  biUs.  This  was  opposed  by  Messrs. 
Detohurst,  who  had  proved  for  their  debt  against  the  aggregate 
estate  of  the  two  firms,  and  who  insisted  that  the  cotton  belonged 
to  the  aggregate  estate.  The  Registrar  allowed  the  claim  of  the 
bill  holders,  and  Messrs.  Detchuret  appealed  from  that  decision. 

The  bill  holders  also  appealed  from  the  allowance  of  Messrs. 
Dewhursfs  proof  against  the  aggregate  estate. 
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Mr,  J.  Brown,  Q.C.,  Mr,  De  Oex,  Q.C.,  and  Mr.  Winslow,  for      L.  J.  J. 
Messrs.  Dewhurd : —  1878 


The  Begistrar  considered  that  the  case  was  governed  hjEx:  parte     ExparU 
Waring  (1),  and  Inman  v.  Clara  (2) ;    but  those  cases  are  not       j^  ^ 
applicable.    Oleddanes  dt  Co.,  and  Leggail  &  Co,,  are  nof^  as  re-     I>bq6att. 
garded  this  transaction,  separate  firms ;  but  were  engaged  in  a  GuwmnBi 
joint  adventure.    Ex  parte  Waring  has  never  been  held  to  apply       — 
to  firms  engaged  in  a  joint  adventure,  except  in  Ex  parte  PreB- 
cott  (3),  and  Ex  parte  Copdand  (4).  But  in  those  cases  there  was  a 
special  agreement  Here  the  bill  owners  only  rely  on  the  ordinary 
course  of  business.    The  doctrine  of  Ex  parte  Waring  did  not  arise 
out  of  any  implied  contract,  but  out  of  the  necessity  of  the  case. 
Here  no  such  necessity  exists.    If  the  trustees  of  the  two  estates 
or  Gledsianes  dk  Co.  and  Leggatt  d  Co.  had  taken  upon  themselves 
to  divide  the  proceeds  of  the  consignments  between  the  two 
estates,  the  bill  owners  had  no  equity  to  prevent  them.    We  are 
creditors  of  the  united  firms  and  claim  to  be  paid  out  of  the 
^ggi'eg&te  assets. 

[They  also  referred  to  dig  Bank  v.  Luchie  (5),  and  Banner  r. 
Johnston  (6).] 

Mr.  Boasburgh,  Q.C.,  and  Mr.  Everitt,  for  the  bill  holders : — 

The  doctrine  of  Ex  parte  Waring  and  Inman  v.  Clare  is  appli- 
cable to  this  case.  The  consignments  were  sent  as  cover  to  the 
bills,  and  were  specially  appropriated  to  meet  them.  It  makes 
no  difference  that  the  two  firms  were  engaged  in  a  joint  adven- 
ture. So  far  as  this  transaction  was  concerned,  they  are  to  be 
treated  as  separate  firms,  and  whatever  rights  Gledetanes  &  Co. 
had  with  respect  to  the  consignments  they  would  transfer  to  the 
bill  holders. 

[They  also  referred  to  Ex  parte  Imbert  (7),  and  Ex  parte 
Tempest  (8).] 

Mr.  Jackson,  Q.C.,  for  the  trustees  of  Leggatt  &  Co. 

(1)  19  Ves.  345.  (5)  Law  Rep.  5  Ch.  773. 

(2)  Joh,  769.  (6)  Ibid.  5  H.  L.  167. 

(3)  1  Hont.&  A.  316,  (7)  1  De  G.  &  J.  152. 

(4)  2  Ibid.  177.  (8)  Law  Rep.  6  Ch.  70. 
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L.  J.J.         Mr.  lAnTdater^  for  the  tnistees  of  Oled$taneB  d  Co. 

1878 


Exparu     SiB  W.  K.  James,  L.J. : — 
-Dewbijbbt. 

jnr9  I  am  of  opinion  that  this  particular  point  is  gOTomed  by  the 

^^'^^'"'     decisions  in  Ex  parte  Copeland  (1)  and  Ex  parte  PrescoU  (2),  that 

QLKDffrAXEs.  is,  that  the  principle  of  Ex  parte   Waring  (8)  and  Itman  r. 

*~~       Clare  (4)  applies  as  between  the  two  firms;    but  not  so  as  to 

deprive  the  joint  creditors  of  the  aggregate  of  the  two  firms  of 

their  rights^  to  be  paid  their  debts  ont  of  the  aggr^ate  estate. 

Whether  there  are  any  such  rights  will  have  to  be  determined  in 

the  next  appeal. 

The  Begistrar's  order  must  be  varied  by  declaring  that  the 

right  of  the  bill  holders  is  subject  to  the  rights  of  the  joint 

creditors  (if  there  are  any)  of  the  aggregate  of  the  two  firms  to 

have  the  proceeds  of  the  consignments  of  cotton  applied  as  part 

of  the  aggregate  estate. 

The  appeal  of  the  bill  holders  against  the  proof  of  Hedsrs. 
Dewhuret  against  the  aggregate  estate  of  the  united  firms  was 
then  opened ;  but  before  the  conclusion  of  the  argument  the  matter 
was  compromised. 

Solicitois:  Messrs.  Murray  &  Hutehins;  Messrs.  darie^  Son,  & 
Bav)Une;  Messrs.  LinJdater,  Eachwood,  &  Co. 

(1)  2  Mont  &  A.  177.  (3)  19  Yes.  346. 

(2)  1  Ibid.  316.  (4)  Job.  769. 
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PE  AROE  V.  CAERINGTON.  ^  ^^' 

1878 


[1870    P.    113.] 
Wm — Ohild  in  ventre  8a  mkre. 

A  testator  gavo  a  fund  to  his  wife  for  life,  then  to  his  daughter  (a  married 
woman)  for  life,  and  after  her  death  to  her  children  who  being  sons  should 
attain  the  age  of  twenty-one,  or  being  daughters  attain  that  age  or  marry, 
and  if  none,  then  to  certain  persons  by  name.  By  a  codicil  he  directed  that 
if  his  daughter  should  be  living  at  the  expiration  of  fire  years  from  the 
death  of  his  wife,  and  should  not  then  have  had  any  child  or  children,  the 
fund  shonld  be  at  once  divided  between  the  ulterior  takers^  ss  if  his 
daughter  were  dead  without  children.  The  daughter^  first  child  was  bom 
five  years  and  six  months  after  the  death  of  the  testator's  widow : — 

HM  (afiirming  the  dedsion  of  WUheM^  V.G.),  that  as  the  daughter 
had  a  child  in  venire  $a  mkre  within  five  years  after  the  death  of  the  widow 
the  gift  over  had  not  taken  effect. 

X  JEIS  was  an  appeal  from  a  decision  of  Yioe*Chanoellor  WicJcens, 
on  the  oonstrnction  of  a  will. 

J.  0.  Harmon,  by  will,  dated  the  20th  of  October,  1865,  di- 
rected his  trustees  to  pay  an  annuity  of  £2500  to  his  wife  during 
widowhood,  and  to  set  apart  a  portion  of  his  estate  the  income  of 
which  would  be  sufficient  to  answer  the  annuity,  and  after  her 
decease  or  second  marriage  he  directed  his  trustees  to  stand  pos- 
sessed of  the  annuity  fund  upon  trust  in  case  his  daughter  Mwry 
Knight  should  have  any  child  or  children  who  being  a  son  or 
SODS  should  attain  the  age  of  twenty-one  years,  or  being  a  daughter 
or  daughters  should  attain  that  age  or  marry,  to  pay  and  divide 
the  same  unto  and  between  such  child  or  children,  and  if  there 
should  be  no  such  child  or  children,  upon  trust  as  to  one  moiety 
for  his  cousin  Bichard  Ovinffton  ;  and  as  to  the  other  moiety,  for 
his  two  brothers-in-law  and  two  sisters-in-law  as  tenants  in 
common*  The  testator  then  gaye  a  legacy  of  £60,000  to  his 
trustees  upon  trust  for  his  daughter  Mary  Knight  for  her  life,  re- 
mainder to  her  husband,  /•  W.  Knight,  for  life,  and  after  the 
decease  of  the  survivor  upon  trusts  in  favour  of  their  children,  and 
bequeathed  the  residue  of  his  personal  estate  on  the  same  trusts. 


Ji<2yl9. 
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L.  JJ.  By  a  codicil  dated  the  24th  of  November,  1865,  the  testator,  in 

1873        lien  of  the  directions  contained  in  his  will  as  to  the  diyision  of 

Veai^      the  annuity  fund  in  the  event  of  his  danghter  not  having  any 

Cabbikoton  ^^^  child  or  children  as  mentioned  in  his  will,  directed  that  only 

— -*       £40,000  out  of  the  annuity  fund  should  be  so  divided,  and  that 

the  residue  of  the  fund  should  form  part  of  his  residuary  estate. 

Provided  always,  that  in  case  his  daughter  should  be  living  at 

the  expiration  of  five  years  from  the  death  of  his  wife,  and  should 

not  then  have  had  any  child  or  children,  he  directed  that  the  said 

sum  of  £40,000  should  be  at  once  paid  and  divided  between  his 

said  cousin,  brothers-in-law,  and  sisters-in-law,  in  the  proportion 

and  manner  directed  by  his  wiD,  as  if  his  daughter  were  dead 

without  children,  after  the  decease  of  his  wife. 

The  testator  died  on  the  29th  of  December,  1865,  and  his  widow 
died  on  the  9th  of  November,  1867,  without  having  married  again. 
The  first  child  of  the  testator's  daughter  was  bom  on  the  4th  of 
May,  1873,  she  having  been  enceinte  at  the  death  of  the  widow. 

The  Plaintiffs,  who  were  assignees  of  the  interest  of  Bi^ird 
OvingUm  in  the  £40,000,  presented  their  Petition  for  transfer  to 
them  of  a  fund  in  Gourt  representing  a  moiety  of  that  som. 
Yice-Chancellor  Wiekens  dismissed  the  Petition  with  costs,  being 
of  opinion  that  the  gift  over  in  the  codicil  had  not  in  the  events 
which  had  happened  taken  effect    The  Plaintifib  appealed. 

Mr.  Hardy^  Q.C.,  and  Mr.  Langworthy,  for  the  Appellants : — 

The  Courts  have  gone  so  far  even  as  to  brmg  a  child  in  venire 
sa  mere  within  the  description  of  a  child  ^  bom ;"  but  they  have 
never  applied  the  rule  except  to  cases  where  the  child  if  bom 
would  have  become  thereby  the  object  of  a  gift :  WkUdock  v. 
Heddon  (1);  Trower  y. Butts  (2);  Bkueon  v.  Blauan  (3);  Jiopcr  v. 
Boper(4:). 

Mr.  Dickineon,  Q.C.,  and  Mr.  Millar,  for  the  testator's  daughter 
and  her  child,  were  not  called  upon. 

Mr.  Marten,  for  the  trustees. 

(1)  1  Boa.  A  P.  248.  (3)  2  D.  J.  &  S.  665. 

(2)  1  S.  &  S.  181.  (4)  Law  Bqx  3  a  P.  32. 
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Sib  W.  M.  James,  L  J.  .— 

The  Yice-Clianoellor  said  that  the  condomon  at  which 
hardly  extended  the  rale  laid  down  in  the  cases.    I  am 
that  it  did  not  extend  that  role  at  alL    His  Honour's  de 
clearly  right. 

Sib  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  Apart  from  the  rale  ref 
doubt  whether,  on  the  construction  of  the  present  ¥ 
interest  of  the  daughter  alone  had  to  be  looked  to, 
would  not  be  the  same,  for  the  testator  evidently  we 
principle  that  if  his  daughter,  who  was  a  married  womai 
made  his  will,  surviyed  her  mother  for  five  years  wit 
haying  had  a  child,  it  might  safely  be  presumed  that 
would  haye  one.  As  to  the  application  of  the  rule  in  q 
would  be  absurd  to  hold  that  it  is  to  be  applied  in  ordc 
a  child  in  ventre  sa  mere  an  object  of  gift,  bat  is  not  to 
in  order  to  preyent  a  gift  to  it  from  being  diyested. 

Solicitors:  Messrs.  Parker  &  Co.;  Messrs.  Waltans 
Walton. 


COBSER  V.  CARTWRIGHT. 

[1871    C.    179.] 

Vendor  and  Purehaser^'Eataie  tuhfect  to  Charge  of  DebU— Power 
M  €T  mortffage-^Misapprqpriation  <f  Mortgage-money-^Nc 

Where  a  testator  directs  all  his  debts  to  be  paid,  and  afterv 
real  estate  to  a  deyisee  specially  charged  with  debts  and  legaci< 
sapersedes  the  power  of  sale  in  the  execators,  and  the  devisee  ca 
tide  to  the  estate  and  a  good  discharge  to  a  mortgagee,  who  has 
a  breach  of  trust,  without  the  executors  joining. 

Decision  of  the  Master  of  the  Rolls  reversed. 

1.  HIS  was  an  appeal  from  a  decision  of  the  Master  of  tl 

Qeorge  Jones  made  his  will,  dated  the  13th  of  Noyen 

and  thereby  first  desired  that  all  his  jast  debts,  and  fi 

testamentary  expenses,  might  be  discharged  as  soon  as  co 
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Lu  JJ.      might  be  after  his  decease.   He  then  madei  namexous  bequests  and 
1S78       speoifio  devises  to  various  persons;,  and  as  to  certain  freehold 
OoaBKB      estates  therein  mentioned^  including  the  BuddUy  Orange  estate,  and 
Oabtwsiobt  ^  ^^  residue  of  his  real  and  personal  estate,  subject  neyertheleas 
--*~        and  chargeable  to  and  with  the  paymrat  of  all  his  just  debts, 
funeral  and  testamentary  expenses^  and  the  legacies  and  sums  of 
money  thereinbefore  bequeathed,  the  testator  gave,  devned,  and 
bequeathed  the  same  to  the  Defendant  John  Jones,  his   heirs, 
executors,  admiuistrators,  and  assigns,  for  his  and  their  own  abso- 
lute use  and  benefit;  and  he  appointed  John  Jonei  axkd Sidney 
Cartwrighi  the  executors  of  his  wilL 

The  testator  died  on  the  7th  of  March,  1857.  His  estates 
were  of  considerable  value,  but  he  was  also  laigely  indebted ;  and 
among  other  debts  he  owed  a  specialty  debt  to  the  PhuntrflT  Oharl^ 
Corser. 

In  March,  1858,  the  debts  of  the  Plaintiff  and  other  creditors 
being  still  unpaid,  John  Jones  borrowed  £11,000  from  Thomoi 
CoUey  for  his  own  purposes ;  and  by  an  indenture  dated  the  Stih  of 
March,  1858,  after  reciting  that  John  Jones  was  seised  in  fee  of  or 
otherwise  well  entitled  to  an  estate  of  inheritance  in  fee  simple  in 
possession,  free  from  incumbrances,  of  or  to  the  hereditaments 
thereinafter  described,  and  intended  to  be  thereby  conveyed,  it  ivas 
witnessed  that  John  Jones  granted  the  BwUdey  Orange  estate  to  the 
use  of  Thomas  OoOetff  his  heirs  and  assigns,  by  way  of  mortgage, 
for  securing  the  repayment  of  the  sum  of  £11,000  and  interest 
This  mortgage  was  afterwards  transferred  to  the  Defendants  jB.  £ 
CoUey  and  EUzabelh  Carlioright  On  the  30th  of  January,  1867, 
John  Jones  assigned  all  his  property  to  trustees  for  his  eieditors 
and  the  deed  was  registered  under  the  Bankruptcy  Act,  1861. 

The  present  bill  was  filed  by  the  Plaintiff  on  behalf  of  himself 
and  all  other  creditors  of  Oeorge  Jones,  for  the  purpose  of  obtain- 
ing a  declaration  that  the  mortgage  deed  was  subject  to  the  chaise 
contained  in  the  will  for  the  testator's  debts,  fimeral  and  testa- 
mentary expenses,  and  legacies. 

The  bill  contained  charges  that  Thomas  CoUey,  the  mortgagee^ 
had  notice  that  the  sum  advanced  was  intended  to  be  used  and  ^msA 
used  by  John  Jones  for  his  own  purposes,  and  that  Mr.  O.  PoUs 
acted  as  solicitor  for  both  John  Jones  and  T.  OoOey  in  the  matter 
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of  the  mortgage,  and  that  ke  was  ezpieasly  informed  and  was  well      h.  Jj. 
aware  that  the  money  was  reqaived  for  the  purpose  of  paying  a       isrs 
debt,  due  from  the  firm  of  which  J.  Jones  was  a  member,  to  the      omm 
Wolvethcmpion  and  Staffordthira  Banking  Oompany.  Oabtwsww 

On  this  point  there  was  a  direct  conflict  of  evidence,  but  the       

Master  of  the  Bolls  was  of  opinion  that  Mr.  PcUs  was  aware  that 
the  money  was  being  zaised  by  /.  J&ne$  for  the  purposes  of  his 
firm,  and  that  the  mortgagee  was  affected  by  that  notice.  He  there* 
fore  held  that  the  mortgage  was  not  an  exercise  of  the  power 
rested  in  the  executors  for  paying  the  testator's  debts,  but  was  only 
a  mortgage  of  the  beneficial  interest  of  Jl  Jionsa,  and  must  be  post* 
poned  to  the  charge  of  the  creditors  of  the  testator. 

The  Defendanis,  B.  K  OoOey  and  JSUzabslh  OarUmrigU,  appealed 
from  this  decision. 

Sir  J2.  BaggaUay^  Q.C.,  and  Mr.  EveriU,  for  the  Appellants:— 

The  mortgagee  had  no  notice,  express  or  implied,  of  the  pur- 
pose for  which  Jonea  intended  to  apply  the  money.  It  b  true  that 
the  evidence  is  conflicting)  but  it  is  for  the  Plaintiff  to  make  out  a 
clear  case  of  such  a  nature  as  to  affect  the  mortgagee  with  notice 
of  a  breach  of  trust 

In  the  absence  of  snch  notice  this  is  the  ordinary  case  of  a  mort- 
gage by  the  devisee  of  an  estate  charged  with  debts ;  in  which 
case  it  is  well  established  that  the  mortgagee  is  not  bound  to 
inquire  whether  any  debts  are  stiU  ia  existence,  or  whether  the 
money  raised  is  expended  in  paying  them :  Eland  v.  Eland  (1) ; 
Sug.  Vendors  and  Purchasexs  (2) ;  CUger  v.  Finch  (3) ;  Palmer  v. 
Oravee{A). 

Mr.  Sauihgate,  Q.C.,  and  Mr.  Charles  Hall,  for  the  Plaintiff:— 

We  contend  that  the  balance  of  evidence  is  dearly  in  flavour  of 
the  mortgagee  having  had  notice,  through  his  solicitor,  of  the  pur- 
pose for  which  the  money  was  wanted,  which  was  in  fact  a  breach 
of  trust 

But  independently  of  the  question  of  notice,  Janes  had  xu>  power 
to  give  a  discharge  for  the  mortgage  money,  and  the  mortgagee 

(1)  4  My.  &  Cr.  420.  (3)  5  H.  L.  C.  005. 

(2)  18th  Ed.  p.  544.  (4)  1  Keen,  545. 
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L.  JJ.       was  bound  to  see  to  its  application,  espeeially  as  there  was  quite 

1873        saffieient  in  the  circamstances  to  put  him  npon  inqniiy:  Fcfie»  v. 

O^MM  Peaeook  (1) ;  Waikina  y.  Oheek  (2).  The  testator  at  the  coommence- 
Oaatwsoqbt.  ^^^^  ^^  ^  ^^^  directed  all  his  debts  and  ftineral  and  tes- 

*"~"  tamentary  expenses  to  be  paid,  and  thereby  gave  power  to  his 
ezacntorB  to  sell  his  real  estate  for  that  purpose.  In  snch  a  case  a 
pnrchaser  can  only  take  a  title  firom  ^e  execntors,  sad  the'derisee 
to  whom  any  part  of  the  real  estate  is  devised,  subject  to  the 
debts,  camtot  give  a  disdiarge  for  tfa»  purohase-money  r  BMnson  \. 
Lotoaier  (2) ;  Wriffhg  t.  i^to(4) ;  WUIiam  on  Seal  Assets  (5). 
Itiis  true  that  Joneawas  also  au  executor,  but  he  did  hot  profess  to 
mortgi^  as  executor,  for  the  recital  m  the  deed  is  rimply  tlmt  he 
was  seised  in  fee* 

Mr.  Fiseher,  Q.C.,  Mr.  B.  K  Bagen,  and  Mr,  Phear,  Ibzt  J>efcB- 

dants,  in  the  same  interest.  ■    > 

SXB  W»  M*  Jahje6,XJ.  :^ 

The  case  that  has  been  {Mfindpaily  argued  before  us  the  greater 
patt  of  the  day  has  been  upon  a  p6int  to  which  t  do  not  &d  anv 
refereuce  at  all  in  the  Master  of  the  Bolls' judgment;  namelv, 
whether  the  mortgage  in  this  case  being  made  by  ti»3  devisee  has 
given  the  mortgagee'  a  good  title.  '  It  has  been  contended  reTT 
strenuously  before^  ns  that  the  simple  direetion  ih  Ibe  begtening  of 
the  will  to  pay  debts  gave  an  implied  power  to  the  executomalone 
to  raise  money  for  the  pttipose  of  payitig  those  debts,  and  that  it'was 
liot  the  duty  <nr  ftmction  of  the  devisee  to  do  it;  It  a^ipeairs  to  me 
there  is  no  authority  for  that  proposition,  but  that  all  th^  SPtifhoritv 
that  has  been  dted  has  been  directly  the  other  way.  In  the 
case  of  Palmer  v.  Oraves  (6)  there  was  a  direction  in  these  woni^ 
^I  direct  my  just  debts,  fimeral  expenses,  and  tiie  diarges  of 
jAOving  this  my  will,  to  be  duly  paid  f  and  then  the  teirtfitM*  made  a 
charge  upon  certain  portions  of  his  real  estate  only  in  payment  of  his 
debts,  and  there  the  Master  of  the  Bolls  laid  down  the  rule  thus: 
*«  He  commences  his  wiU  by  saying,  *in  the  fiist  place,  I  direct  my 

(1)  1  Ph.  717.  (4)  21  BcaT.  337. 

(2)  2  S.  &  S.  199.  (6)  R«e  77. 

(3)  5  D.  M.  &  G.  272.  (6)  1  Keen,  645. 
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just  debts,  funeral  expenses,  and  the  charges  of  provi  ; 
wiU,  to  be  duly  paid.'  These  ivords,  if  not  limited  o]  : 
by  anything  else  in  the  will,  are  sufficient  to  constitute 
all  the  real  estates  with  the  payment  of  debts ;  not  a  c  : 
charge  upon  all  the  testator's  lands,  but  a  charge  by  i  i 
capable  of  being  explained  by  subsequent  words^  or  a  i 
provision  for  the  payment  of  the  debts.  The  testatoi 
ploying  the  words  I  have  stated,  proceeds  to  make  sey  - 
and  bequests,  and  then  gives  and  bequeaths  unto  Ji  i 
a  small  quantity  of  silver  plate,  together  with  the  rei  i 
fits  <rf  his  freehold  and  leasehold  premises  due  and  ace  i 
what  is  commonly  termed  a  quarter-day,  which  should  ; 
after  his  decease, '  which  rents  and  profits  I  charge  wit 
xnent  of  my  said  debts,  funeral  expenses,  and  the  charges  ; 
this  my  wilL'  The  will  contains  nothing  else  from  wh  ! 
tator's  intention,  as  to  the  payment  of  his  debts,  can  b 
and  on  the  authority  of  Thamaa  v.  BriineU  (1)  and  Doi  i 
Torringian  (2),  I  think  the  general  charge  by  implica  i 
trolled  by  the  specific  charge  made  in  the  subsequent  parti  I 
So  in  this  case  I  conceive  that  the  implied. charge  is  coi  i 
the  subsequent  charge,  and  that  the  subsequent  exptee 
the  thing  to  be  looked  at  to  arrive  at  the  testator's  intei ; 
role  of  law  was  laid  down  in  the  clearest  terms  most  unh  i 
by  Lord  Oranwarth,  sitting  as  Lord  Chancellor,  and  ad  i 
House  of  Lords  in  the  case  to  which  we  were  referred  c  : 
Finch  (3),  in  which  he  expresses  it  thus :  that  where  thei ; 
estate  given  to  somebody  else  charged  with  the  paymen ; 
that  in^lies  that  the  thing  is  to  be  sold  by  him ;  that  I  • 
pletely  consiBtent  with  the  language  used  by  Lord  Eldon 
Tkmiow,  that  a  devise  to  a  person  charged  with  debts  i  i 
exactly  the  same  thing  as  a  devise  to  him  with  a  trust  1 1 
debts  thereout.  So  in  this  case  I  am  of  opinion  that  tl  i 
a  devise  to  one  of  two  executors  of  real  estates  specially  i; 
not  a  mere  residuary  gift  but  a  specific  devise  of  all  tli 
Teal  estates  which  did  constitute  the  residue,  charged  witl; 

CD  2  Yes.  Sen.  313.  (2)  2  My.  Sc  K.  WC 

(3)  5  H.  L.  C.  905 

Yoi-  VDL  4  K 
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Ii.JJ.  of  the  debts,  the  testator  has  in  the  clearest  possible  terms 
1878  indicated  that  it  is  a  devise  to  him  upon  trust  to  pay  the  debts. 
That  being  so,  he]  had  authority  to  raise  money  by  mortgage  for 
the  purpose  of  paying  the  testator's  debts,  and  he  had  authority  to 
mortgage  it  to  anybody  wbo  might  advance  money  without 
inquiring  whether  the  debts  were  paid  or  not  Where  a  pesBon 
advances  money  by  way  of  purchase  or  charge  on  an  estate  so 
vested  in  the  hands  of  a  trustee,  unless  that  person  is  absolutely  a 
]party  to  a  breach  of  trust  he  cannot  be  deprived  of  the  estate  he 
has.  acquired.  It  was  therefDre  necessary  for  the  Plaintiff  to 
make  out  by  clear  and  satisfEU^tory  evidence  that  which  was  to 
deprive  these  persons  of  the  express  charge  which  they  had 
obtained  by  law. 

[His  Lordship  then  considered  the  evidence,  and  nod  that  he 
had  no  hesitation  in  coming  to  the  conclusion  that  neither  the 
mortgagee  nor  his  solicitor  had  notice  of  the  purpose  to  which  the 
mortgagor  intended  to  apply  the  money.  The  Plaintiff  had  there- 
fore fiuled  in  establishing  the  case,  and  the  decisiou  of  the  Master  of 
the  EoUs  must  be  reversed,  and  the  bill  dismissed  with  costs.] 

Sib  Q.  Hellish,  L  J. : — 

I  aiQ  of  the  same  opinion.  With  reference  to  the  question  of 
liaw,  it  seems  perfectly  clear  upon  the  authorities  that  if  the  devise 
of  the  Buckley  Orange  estate,  and  a  variety  of  other  estates,  toge- 
ther with  the  personal  property,  to  John  Jones^  subject  to  and 
charged  with  the  payment  of  testator's  debts  and  l^acies,  had 
stood  alone,  John  Jones  receiving  the  property  specifically  diaiged 
with  those  debts  would  have  been  the  proper  person  to  sell  the 
estate  for  the  purpose  of  paying  the  debts.  But  it  is  said  that  we 
ought  to  come  to  the  contrary  conclusion,  because  at  the  com- 
mencement of  the  will  the  testator  desires  that  all  his  just  debt:> 
and  funeral  and  testamentary  expenses  may  be  discharged*  Now 
if  there  had  been  no  subsequent  specific  charge  of  debts  at  all  it 
may  be  that  the  first  part  of  the  will  would  have  constituted  an 
implied  charge,  and  that  the  executors  being  the  persons  to  pay 
the  debts  would  have  been  by  implication  the  proper  persons  to 
have  carried  out  that  charge,  and  to  have  sold  the  property;  but 
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the  question  which  now  arises  is,  there  being  both  tha 
debts  by  implication  and  a  speciiSc  subsequent  charge,  w 
two  is  to  prevaiL    I  am  of  opinion  that  according  to  tb 
role  expressed  in  the  well-known  maxim,  Eoq^ressum  / 
iadiium,  the  specific  charge  must  be  held  to  explain  t1 
charge.    In  fact,  if  you  look  at  the  words  of  the  testate     ' 
says  is  this : — In  the  first  part  of  the  will  he  desires  a 
4ebts  to  be  discharged,  and  then,  in  the  subsequent  p 
will,  as  far  as  regards  his  real  estate,  he  shews  how  tha     i 
carried  out  by  devising  portions  of  his  real  estate  to  «    i 
and  his  heirs,  specifically  charged  with  his  debts.    I  an    I 
of  opinion  that  John  Jones  was  the  ^proper  person  1 
mortgage  the  estate. 

That  being  so,  the  question  we  haye  to  determine  is,  w 
mortgagee,  through  Mr.  PoHSj  had  notice  that  John     \ 
really  mortgaging  the  estate,  which  no  doubt  he  wai 
purpose  of  paying  a  debt  of  his  firm,  and  not  for  the  ] 
paying  the  debts  of  the  testator. 

[His  Lordship  then  referred  to  the  evidence  in  detail,  i 
that  he  entirely  concurred  in  the  conclusion  to  which 
Justice  James  had  arrived, — ^that  Mr.  Potts  had  no  not  i 
purpose  for  which  the  money  was  to  be  afph'ed,  and  ! 
Plaintiff  had  no  ground  for  seeking  to  deprive  the  mor  \ 
^e  estate.] 


Solicitors  for  the  Flaintifis:  Messrs.  MUler  dt  Smith. 
Solicitors  for  the  Defendants :  Mr.  W.  Lane  ;  Mr.  Neec 
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L.JJ.  SIMMONS  r.  PITT. 

1873  [1871    S.    151] 

Jvjy^        y^  ^ccumulaticmS'-TheUusson  Act  (89  &  40  Geo.  3,  c.  98)— JVkrf  qT  -Kin— 
1^       ,  Heir — Charge  on  EUaie* 

A  teyBtator  having  power  to  charge  real  estates  did,  by  deed,  charge  them 
with  the  payment^  after  the  deaUis  of  himself  and  his  wifb,  <rf'£60(X)  sod 
interest,  to  trustees  tpon  sach  tnists  as  he  should  by  will  ai^diiit  By  his 
will  he  directed  that  the  £6000  aad  interest  should  form  part  of  his  te- 
sidusry  personal  estate,  and  directed  the  residue  to  be  invested  in  the  por^ 
chase  of  land,  of  which  the  trustees  were  to  accumulate  the  rents  in  ttttiaiaMr 
which  in  part  was  void  under  the  Thdht$9im  Act :— 

Held  (afi&rming  the  decisicni  of  the  Master  of  the  Kolls),  that  that  part  of 
the  interest  as  to  which  the  directions  to  accumulate  were  void  went  to  the 
next  of  kin  of  the  testator,  and  did  not  sink  into  the  estates  OA  whidi  i( 
was  charged,  or  go  to  his  heir. 


B 


Y  indentnres  of  lease  and  releafiiOy  dated  the  2l8t  and  22nd  of 
January,  1824,  Stephen  PHt  oonyeyed  his  own  moiety  of  eertaia 
manors  and  lands  in  Eeseos  to  himself  for  life,  with  remainder  to 
oertain  uses  in  strict  settlement  (which  nses  failed),  with  ultimate 
remainder  to  the  nse  of  Stephen  PUt^  his  heirs  and  assigns ;  power 
being  i^served  for  Stephen  Pitt  to  limit  the  said  moiety  to  his^ 
wife  for  life,  and  to  change  the  same  with  £6000,  to  be  nised 
and  paid  at  such  time  and  to  such  person  or  persons  as  he  should 
think  fit. 

By  a  deed-poll,  dated  the  20th  of  June,  1845,  Siqphen  PiU,  in 
ezerciBe  of  the  aforesaid  powers,  appointed  the  aforesaid  moiety  to 
his^wife  for  life,  and  further  charged  the  said  moiety  with  the  sum 
of  £6000,  to  be  raised  and  paid  immediately  after  the  decease  of 
the  suryiyor  of  Stephen  Pitt  and  his  wife  to  ThcmoB  Pitt  and  George 
Pitt,  their  executors,  administratois,  or  assigns,  upon  such  trusts 
and  for  such  purposes  as  he  should,  by  his  last  will  and  testament 
in  writing  or  any  codicil  thereto,  direct,  and  in  the  manner  there- 
inafter mentioned,  together  also  with  interest  for  the  said  sum  of 
£6000  in  the  meantime,  after  the  rate  of  £5  per  cent  per  annum, 
to  be  computed  from  the  decease  of  the  surviyor  of  him  and  hi^ 
wife,  and  all  such  costs,  charges,  and  expenses  as  might  be  io* 
curred  in  or  about  the  raising  of  such  sum  of  £6000  and  interest 


Stephen  Pitt,  by  his  will,  dated  the  2l8t  of  June,  1845,  after       Xi.  JJ. 
recitiiig  the  deed-poll,  directed  the  sum  of  £6000  to  be  retained        1878 
and  applied  by  Thomas  Pitt  and  Oeorge  Pitt  upon  the  trusts      anoion 
thereinafter  declared    concerning  his  residuary  personal  estate;       ^^^ 

and  he  deirised  and  bequeathed  the  residue  of  his  real  estate  and       

personal  estate  to  ThovMS  Pitt  and  Q.  Pitt  upon  trust  to  convert 
into  money  the  residuary  personal  estate,  and  during  the  term  of 
twenty-one  years  from  the  day  of  lus  decease  to  receive  the  rents 
of  his  residuary  real  estate,  and  also  of  the  lands  thereinafter 
directed  to  be  purchased,  and  invest  the  money  so  produced  in 
the  purchase  of  land,  and  receive  the  rents  and  profits  of  the 
estates  to  be  settled  from  the  expiration  of  the  said  term  of  twenty^* 
one  years,  until  the  same  should  be  settled  as  thereinafter  men- 
tioned, and  invest  the  same,  and  invest  and  aocumulate  the  income 
thereof,  and  stand  possessed  thereof  upon  trust  and  by  way  of 
portion  for  the  eldest  son,  who,  under  the  trusts  of  his  said  will, 
would  be  entitled  to  the  first  estate  tail  in  the  estates  to  be  settled. 
The  testator  then  directed  his  trustees,  at  the  expiration  of 
twenty-one  years  after  the  decease  of  the  survivor  of  seven  per- 
sons, to  convey  and  assure  the  estates  as  therein  mentioned. 

Stephen  Pitt  died  in  1848,  leaving  his  widow,  but  no  issue,  him 
surviving. 

His  brother  Samuel  Pitt  was  the  heir-at-law ;  and  the  widow, 
4ind  Samuel  Pitt,  and  certain  children  of  a  deceased  sister,  were 
the  next  of  kin. 

A  suit  was  instituted  for  the  administration  of  the  estate  of 
Stephen  Pitt,  and  on  a  Petition  by  the  personal  representatives  of 
^he  widow  Elizabeth  Pitt,  and  by  some  of  the  next  of  kin,  an  order 
was  made  by  the  Master  of  the  Rolls  for  payment  of  the  income 
of  the  residuary  estate  to  the  representatives  of  the  widow  and 
.the  next  of  kin,  after  the  expiration  of  twenty-one  years  from  the 
4leath  of  Stephen  Pitt,  it  being  admitted  that  the  trusts  for  accu- 
mulation after  the  twenty-one  years  were  void  under  the  Thellueeon 
Act,  39  &  40  Geo.  3,  c.  98- 

The  bill  in  this  suit  was  then  filed  by  the  personal  representa- 
tives of  the  widow,  for  the  purpose  of  having  the  £6000  raised  out 
of  the  estate,  and  the  only  question  was  whether,  so  far  as  the 
bequest  of  the  income  of  the  £6000  was  void,  that  part  of  the 


Pitt, 
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JL  JJ.      income  was  raiseable  for  the  benefit  of  the  next  of  kin  of  *8.  PiU. 

1878        or  for  the  benefit  of  the  heir,  or  was  not  raiseable  and  8o  sank 
finoTon    ^^  ^3  estate. 

*  Lord  BamOly,  M^,  held  that  the  whole  amount  was  laiseaUd 
for  the  benefit  of  the  next  of  kin  and  the  lepiesentatiyeB  of  the 
widow.    The  first  tenant  for  li&  of  the  estate  appealed. 

Mr.  Fischer,  Q.O.,  and  Mr.  Stwrges,  for  the  Appellant : — 

To  the  extent  that  the  power  is  well  exercised  the  money  is 
taken  away  from  the  estate,  bat  so  far  as  it  is  badly  exeiciMd 
nothing  is  raiseable :  BnMyn  t.  Freeman  (1).  If  the  power  hid 
not  been  exercised  at  all,  the  trustees  would  have  held  for  the 
benefit  of  the  estatOi  and  this  amounts  to  the  same  thing ;  Trego^ 
wM  T.  Sydenham  (2) ;  CcIUne  v.  Wakemain  (3).  In  any  case,  at 
the  money  was  to  be  iuTested  in  land,  the  undisposed  part  goes  to 
the  heir:  AckroyA  t.  Smiiheon  (4). 
.   [On  this  point  they  also  referred  to  Cogan  t.  Stephem  (5).] 

Mr«  SouthgatSy  Q.C.,and  Mr.  Ghraham  HasHnge,  for  the  Plaintifi^ 
were  not  called  upon. 

Mr.  Spencer  Butter,  for  trustees. 

Sm  W.  M.  Jahes,  LJ.  : — 

This  is  one  of  the  dearest  cases  that  ever  came  before  the 
Court,  and  I  quite  agree  with  the  Master  of  the  Bolls.  His  Lord* 
ship  is  reported  to  have  said : ''  It  was  not  the  ordinary  and  rq^ular 
case  of  Aekroyd  t.  Smiihson,  or  any  other  case  resembling  it  or 
relating  to  it  Obserre  what  the  property  was :  the  testator  who 
made  this  charge  had,  before  he  made  his  will,  and  before  he  made 
this  appointment,  a  charge  of  £6000  upon  the  land ;  and  subject 
to  that  charge  he  had  a  life  estate.  His  wife  had  a  life  estate 
with  remainder  to  their  children  if  they  had  any ;  if  not,  it  went 
over,  with  an  ultimate  remainder  in  fee,  to  Stephen  Pitt  himseE 
The  result  was  that,  in  His  Lordship's  opinion,  Stephen  Pitt  had  a 
charge  upon  the  property,  and  nothing  but  a  charge  upon  the  pro 

(1)  Prcc.  Ch.  541.  (3)  2  Ves.  683. 

.    (2)  3  Dow.  194 ;  Sug<L  Law  of  Prop.  326.  (4)  1  Bro.  a  0.  605. 

(5)  5  L.  J.  (Ch.)  17. 
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perty.  Having  that  charge  upon  the  property,  he, 
executed  twenty-one  years  after  the  charge  was  create 
appointment^  and  appointed  this  sum  to  such  uses  ai 
direct  by  his  will ;  and  then  by  his  will,  whidi  was,  ma 
day,  he  gave  the  property  expressly  to  form  part  of  hi 
personal  estata  His  Lordship  thought  it  was  personal 
disposed  of  it  in  that  way ;  that  he  took  the  charge  as 
and  His  Lordship  was  disposed  to  think  that  if  8t^Tu 
died  without  making  any  disposition  of  it,  the  ultimate 
of  the  £6000  not  appropriated  would  have  gone  to  him 
alty.  The  testator  directed  the  £6000  to  be  held  by 
upon  such  trusts  as  '  he  should  declare  of  the  same  by 
and  testament' ''  Then,  after  stating  the  terms  of  the  wil 
ship,  the  Master  of  the  BoUs,  said  that  *^  he  did  not  thi 
the  case  of  a  person  who  made  a  charge  upon  his  real  es 
directions  that  it  should  be  conyerted  into  personalt 
made  an  impossible  proyision,  or  directed  an  aocumul 
the  law  would  not  allow,  in  which  case  it  failed  altogetl 
Lordship's  opinion,  here  it  did  not  fail  at  all,  but  fori 
the  residuary  personal  estate,  and  went  and  belonged  to 
entitled  to  it  as  residuary  personal  estate.  Then  cam< 
tion  which  was  raised  in  Ihfre  y.  Mandm  (1),  where, 
circumstances,  the  next  of  kin  took  and  not  the  heir-s 
Lordship  was  of  opinion  that  this  charge  was  disposec 
sonal  estate,  and  was  personal  estate  before  it  was  appc 
it  was  taken  as  personal  estate,  and  that  the  accumul 
were  personal  estate,  and  went  to  the  next  of  kin/' 

This  is,  in  my  opinion,  yery  clearly  expressed,  ai 
no  ground  whatever  for  the  appeal,  which  must  be  dis 
costs. 

Sib  G.  Mellish,  L.  J. : — 

I  am  entirely  of  the  same  opinion. 

Solicitors:  Messrs.  WkUe^  Barrett,  &  Co;  Messrs.  Jbi 
&  Hals  ;  Messrs.  Oreffory,  Bawdiffes,  dt  Baide. 

(1)  2  Keen,  564. 
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L,  jj.  COPE  V.  EARL  DE  LA  WABB. 

222  [1873    C.    136.] 

July  26,  31. 

*^  Sdilemmt — Cmdrudion — Shifting  ClauBe — Provito  ihai  on  the  Oecurrmee  of  a 
contingent  Event  the  '*  Succession  to  "  lands  should  "  devolve  upon  "  another 
Person — Patent  of  Peerage — OondUional  Limitation — Power  of  Ute  Oovn. 

By  letters  patoxt  the  barony  of  B,  was  conferred  on  E.  for  life,  with  suc- 
cessive remainders  to  her  second  and  other  sons  and  the  heirs  male  of  their 
respective  bodies.  The  patent  contained  a  proviso  that  if  the  sMsobd  son 
of  E^  or  any  other  person  taking  under  the  letten  patent  should  ssoooed  to 
the  earldom  of  i>.,  the  '^sucoeBsion  to  *  the  dignity  of  B.  shoold  ''devdve 
upon  ^  the  son  of  E,  or  the  heir  who  should  be  next  entitled  to  anoceed  to  tlie 
barony  of  J9.,  if  the  person  so  succeeding  to  the  earldom  of  i>.  was  dead  with- 
out issue  male. 

Lands  having  been  devised  by  a  testatrix  to  trustees  and  thdr  heini 
upon  trast  **  to  convey,  settle,  and  assure  "  the  same  **  in  a  ooorie  of  enlnl  to 
correspond  as  nearly  a$  may  be  with  the  Umitationa  of"  the  banny  of  B^ 
*'and  the  provisoes  affecting  the  same  contained  in  the  letters  patent"— « 
settlement  was  executed  in  which  was  inserted  a  clause  providing  that^  if  the 
second  son  of  B,  (who  had  then  by  the  death  of  E,  become  Baron  B,)  or 
any  oKher  person  taking  uiider  the  limifatioas  tiieraln  ooolaiDaA  Aeold 
soeoeo^  ^  the aarldoiB  of  D^  the  ''su^oession  to"  the  landa  ih^veliy  aettted 
should  "  devolve  upon"  the  son  of  E,  or  the  heir  who  would  be  next  entitled 
to  succeed  to  the  barony  of  i?.,  if  the  person  so  succeeding  to  the  earldom 
of  J>.  was  dead  without  issue  male. 

The  second  a<»qfiy*afteywaida«KCftBded  to  the  earldom  of  P,  Qshai 
issue  inale :-" 

Held  (affirming  the  decree  of  Baosm,  V.C.),  upon  the  construction  of  the 
clause,  that  upon  the  second  son  of  E*  succeeding  to  the  earldom  olD^^ 
lihird  son  of  K  became  entitied  in  possession  to  the  settled  estates. 

Quan-e,  whether  the  Crown  has  any  power  to  make  a  conditional  limitatioQ 
of  a  peerage. 

IHIS  was  an  appeal  from  a  decision  of  Vice-Chancellor  Btuon 
as  to  the  constmction  of  a  shifting  clause  contained  in  a  settlement. 
By  Royal  letters  patent,  dated  the  27th  of  April,  186i  the 
barony  of  BucJchurst  was  conferred  on  Elizabeth^  younger  daughter 
of  the  third  and  last  Duke  of  Dorset,  and  then  wife  of  Oeor^e  John 
Earl  De  la  Warr,  for  life,  with  remainder  to  the  Hon.  Befftnald 
Windsor  SackvUle  West,  her  second  surviving  son,  and  the  heira 
male  of  his  body,  with  remainders  to  her  third  and  other  sons  and 
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the  heirs  male  of  their  respectiye  bodies,  suocessively. 
contained  the  following  proviso : — 

''  And  we  will  and  by  these  presents  •  • .  do  grant,  dii 
and  provide  that  if  the  said  Reginald  Windsor  SackviUe 
other  person  taking  nnder  these  oar  letters  patent^  shal 
the  earldom  of  Be  la  Wdrr,  and  there  shall  npon  or 
after  the  occnrrence  of  such  event  be  any  other  yoi 
any  heir  male  of  the  body  of  any  such  other  son,  then 
as  the  same  shall  happen,  the  succession  to  the  honoi 
nities  hereby  created  shall  devolve  upon^the  son  of  the  s^ 
Countess  De  la  Wart  or  the  heir  who  would  be  next 
soeoeed  to  the  said  dignity  of  Baron  BuAhurdj  if  tl 
succeeding  to  the  earldom  of  De  la  Warr  was  dead  w 
male.** 

On  the  20th  of  July,  1864,  Mary  Dowager  Ciount 
eldev  sister  of  Elizdbeih,  Countess  De  la  Warr^  and  Bai 
hura,  died.  By  a  oodidl  to  her  will,  dated  the  3rd  of 
after  referring  to  the  creation  of  the  barony  of  Buek^ursn 
that  it  was  her  **  intention  to  settle  *'  the  manors,  hei 
and  pcemiBes  devised  by  her  will  '^  in  a  oonrse  of  s€ 
correspond  as  far  as  may  be  practicable  with  the  limita 
hsLTonj  o{  BiLckhurst,  she  revoked  the  devise  contained 
and  devised  and  bequeathed  the  manors^  hereditamei] 
Buses  in  the  counties  of  £911^  Warwid^  CUoucesUrf  and 
elsewhere,  belonging  to  her  (including  the  mansion 
Enole,  in  Kent)^  to  trustees  and  their  heirs,  ^^  upon  trus 
conveniently  may  be  after  my  decease,  to  convey,settle, 
the  same  ^  in  a  course  of  entail  to  correspond  as  nearl 
with  the  limitations  of  the  said  barony  of  Buckhurst  ( 
visoes  affecting  the  same  contained  in  the  letters  patei 

Li  March,  1866,  a  suit  of  Viscouni  Holmesdale  v.  1 
stituted  by  the  trustees  of  the  codicil  of  the  Countesi 
obtain  the  direction  of  the  Court  as  to  the  proper  for 
ment  to  be  executed  of  the  estates  devised  by  her  to 
draft  of  a  proposed  settlement  was  approved  by  the  CI 
Yice-Chancellor  Wood.  On  the  26th  of  June,  1867, 
was  taken  out  to  vary  the  Chief  Clerk's  certificate,  an 
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L.  JJ.      mons  was  dismissed  by  the  Yioe-Ghancellor :  VigeomU  HdmeaMe 

1S78        T.  Wed  (1).    The  settlement^  as  approved  by  the  Chief  derk,  was 

0^       executed  on  the  15th  of  Angast»  1867.    An  appeal  from  the  Yice- 

^^       Ohancellor^s  decision  was  presented  to  the  Honse  of  Loida 

Dx  LA  Wabb.     On  the  23rd  of  February,  1869,  Oeorge  John  Earl  Be  la  Wart 

died,  and  was  sacceeded  in  the  title  by  his  eldest  saryiying  son 

Charles  Bichard. 

On  the  9th  of  January,  1870,  Elizabeth,  Countess  De  la  Warr 
and,  Baroness  Buekhurst,  died,  whereupon  Beginald  Windsor  Sack- 
vUle  West  became  Baron  Bwkhwrst. 

On  the  16th  of  May,  1870,  judgment  was  pronounced  by  the 
House  of  Lords  in  the  above  appeal  (2),  reversing  the  decision  of 
the  yice-Ghancellor  as  to  the  proper  frame  of  the  settlement^  and 
in  pursuance  of  this  order  a  fresh  settlement  of  the  Amhent  estates 
was,  in  or  about  July,  1871,  approved  by  Vice-Chancellor  Bacon, 
and  was  executed  on  the  2nd  of  August^  1871. 

By  this  settlement  the  AnAerU  estates  were  limited  to  Jama 
WdUer  Earl  of  Vendam  and  Franeis  Vernon  Hareourt  in  fee,  to 
the  use  of  Beginald  Windsor  Baron  Buekhursl  and  his  aaBigns  for 
his  life,  with  remainder  to  the  use  of  his  first  and  other  sons  suc- 
cessively in  tail  male,  with  remainder  to  the  use  of  Mortimer  Sack- 
viOe  West  (third  surviving  son  of  Elizabeih  Countess  De  la  Warr) 
and  his  assigns  for  his  life,  with  remainder  to  the  use  of  his  first 
and  other  sons  successively  in  tail  male,  with  similar  remainders  to 
the  use  of  the  fourth  and  fifth  sons  of  the  Countess  for  their  lives 
respectively,  and  their  respective  sons  in  tail  male.  Then  followed 
this  proviso : 

''Provided  always,  and  it  is  hereby  declared,  that  if  the  said 
Beffinald  Windsor  Baron  Buehhursly  or  any  other  person  taking 
under  the  limitations  hereinbefore  contained,  shall  succeed  to  the 
earldom  of  Be  la  Warr,  and  there  shall  upon  or  at  any  time  after 
the  occurrence  of  such  event  be  any  other  younger  son  or  any  heir 
male  of  the  body  of  any  such  other  son,  then  and  so  often  as  the 
same  shall  happen,  the  succession  to  the  said  manors,  hereditaments, 
and  premises  hereby  settled  shall  devolve  upon  the  son  otthe  said 
Mizabeth  Countess  Be  la  Warr  or  the  heir  who  would  be  next 
entitled  to  succeed  to  the  said  dignity  of  Baron  Bwkhwrst^  if  the 
(1)  Law  Rep.  3  Eq.  474.  (2)  Law  Rep.  4 IL  L.  543. 


person  so  succeeding  to  the  earldom  of  Be  la  Wart 
without  issue  male." 

By  this  settlement  also  certain  copyhold  and  leaseli 
for  life,  respectively  devised  by  the  codicil  of  the 
Amkerslj  and  certain  sums  of  consols  and  other  persom 
bequeathed  by  the  codicil,  were  vested  in  the  trustees  oi 
ment,  upon  trusts  to  correspond  as  nearly  as  might  b 
uses  declared  concerning  the  freehold  estates. 

On  the  22nd  of  April,  1873,  Charles  Eiehard  Earl  I 
died,  whereupon  BeginaJd  Windsor  Baron  Buekhurd  su 
the  earldom  of  Be  la  Warr. 

On  the  3rd  of  June,  1873,  the  bill  in  this  suit  was  fi 
trustees  of  the  settlement  against  Begiinald  Windsor  1 
Warr^  his  eldest  son,  an  infant,  his  next  younger  b] 
Hon.  Mortimer  SachvtHe  West,  and  three  other  young 
Elizabeth  Countess  Be  la  Warr  and  Baroness  Bttokhur 
that  Mortimer  SachvUle  West  claimed  the  title  of  Baron 
and  that  Reginald  Windsor  Earl  Be  la  Warr  had  entere 
tion  to  his  being  allowed  to  take  his  seat  in  the  House 
also  that  MortivMr  SackvUle  West  claimed  to  have  becoi 
in  possession  to  the  settled  estates ;  but  that  Begindi 
Earl  De  la  Warr  disputed  snch  claims. 

The  bill  prayed  that  the  trusts  dedared  by  the 
of  the  copyholds,  leaseholds,  and  personal  chattels 
thereby  settled  might  be  carried  into  execution  by  and 
direction  of  the  Court,  and  that  the  rights  and  inten 
several  Defendants  therein  might  be  ascertained  and  de 

The  Vice-chancellor  made  a  decree  (1)  declaring  that 

M^  1R7<?    Tnn«97  wst  and  the  importance  ol 

(1)  1873.  June  27.  ^^^  .^  ^^  ^^ 

SiB  Jambs  Bacon,  Y.C.  :—  jjqw  the  facts  are  all 

Having  listened  to  the  learned  and 
elaborate  aigumenta  that  have  been 
addreoed  to  me,  I  cannot  say  that  I 
entertain  any  doubt  upon  the  subject. 
If  I  didy  of  course  it  would  be  necessaiy 
for  me  to  hear  the  counsel  opposed  to 
Mr.  Ktvifs  client,  and  his  contention. 
But  not  entertaining  any  doubt,  I  think 
it  my  duty,  notwithstanding  the  inte- 


stated  on  the  record,  ax 
be  summed  up  thus:  Ls 
having,  I  was  going  to  say 
obtained,  letters  patent  fro] 
by  the  codicil  to  her  iv 
settlement,  which  settlem< 
executed,  and  that  settlen 
the  proviso  which  has  bee 
Now  the  letters  patent 
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to  the  trae  construction  of  the  settlement  of  the  2nd  of  August, 
187 19  and   in  the  events  which  had  happened^  the  Defendant 


C0F8 

V, 

Eabl 
Db  la  Wabb. 


thing  that  is  necessary  to  be  considered, 
and  they  are  in  these  terms: — [His 
Honour  read  the  clanse,  and  €an- 
tinuedf;— ] 

The  terms  are  clear  and  distinct^  and 
not  capable,  I  think,  of  any  doabt  as  to 
their  coustmction  and  meaning. 

The  question  has  been  raised  whether 
the  Qaeen,  in  the  exeroise  of  her  preroga- 
tiye^  eould  grant  any  such  letters  patent 
There  are  the  letters  patent;  nobody 
has  ever  called  them  in  qnestion ;  there 
has  been  no  doubt  of  their  validity  np 
to  this  time,  and  I  am  not  called  upop, 
if  1  had  the  power,  to  pronounce  any 
opinion  as  to  tiieir  validity. 

The  argument  has  aBwiTned  that  the 
Queen  has  no  power  to  grant  limited 
peerages.  I  know  of  no  law  that  pre- 
vents her;  I  know  of  no  limit  to  the 
Boyal  pcerctgative.  The  authority  read 
from  Bhck9toM .  as  tp  the  power  to 
grant  life  peerages  ha^  always  been 
considered  to  be  the  law ;  and  as  by 
the  constitution  of  this  country  and  the 
Jaw  of  this  country  the  Queen  is  the 
fountain  of  honour,  the  only  donor, 
and  the  only  person  entitled  to  confer 
ranks  and  dignities,  I  know  of  no  rule 
of  law,  nor  has  any  instance  been  re- 
ferred to  in  which  thai  power  and 
prerogaUve  have  been  subject  to  any 
limitation  whateYor.  BiU  however  that 
may  be  (with  which  I  have  nothing  to 
do),  and  whatever  may  be  the  doubts 
which,  from  the  report  of  the  case  in 
the  House  of  Lords,  appear  to  have 
been  suggested  by  the  learned  Lords 
who  then  spoke  of  the  letters  patent, 
they  must  remain  unaffected  by  any- 
thing that  is  done  on  this  occasion.  All 
I  have  to  do  here  is  to  construe  the 
settlement  which  has  been  executed 
under  the  authority  of  the  Court,  with 
the  knowledge  that  the  letters  patent 


were  in  these  terms,  and  with  the 
knowledge  of  those  doubts  which  have 
been  expressed  in  the  House  of  Lords. 
Now,  I  do  not  suppose  that  the  at- 
tention of  the  persons  who  framed  this 
settlement,  or  of  those  who  approved  it 
after  it  was  framed,  was  so  directed  to 
the  terms  of  the  letters  patent  as  that 
it  was,  in  their  opinion,  to  influeooe 
the  carrying  into  effect  the  codicil  to 
Lady  Amhertfs  vnll,  becauae  all  tbat 
the  Court  meant  to  do  by  the  settle- 
ment was  to  carry  into  effect  the  inten- 
tions of  Lady  Amhent,  and  her  inten- 
tions seem  to  .me  to  be  as  plain  as  I 
conceive  the  intentions  of  the  Crown 
in  granting  these  ktters  patent  to  have 
been.  The  Crown«  knowing  that  there 
is  a.  Lord  De  la  Warr^  and  deuring  to 
create  a  Baron  Buckhursi,  provides 
that  if  the  person  who  shall  be  Baron 
Buckhurst  shall  afiterwarda  become 
Lord  i>s  la  Warr^  then  the  honooxs 
and  dignities  thereby  created  shall  de- 
volve upon  some  other  persouj  as  if  the 
man  who  had  succeeded  to  the  earldom 
of  jDs  la  Warr  was  dead  without  issue 
male.  Lady  Amhent  knows  (I  say 
Lady  Amherst ^  because  the  settlonent 
must  be  taken  as  if  it  were  die  act  of 
Lady  A^nhent  for  all  purposes  which 
we  have  to  consider)  that  this  has  been 
the  intention  of  the  Crown  in  granting 
the  letters  patent;  every  line  of  the  set- 
tlement as  well  as  of  her  will  and  oo£cil 
shews  that  it  was  her  intention  to  keep 
distinct  the  estates  of  which  she  vas  the 
mistress,  and  had  the  power  to  dispospf 
from  the  title  and  estates  of  Be  la  Warr^ 
And  accordingly  she,  the  absolate 
mistress  of  this  property,  provides,  in 
terms  which  I  cannot  think  doubtful, 
•that  if  in  any  event  the  person  called 
Baron  Buckhurst  should  become  Lord 
Bt  la  Warr,  thereupon  the  next  person 
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Mortimer  SaehvUle  West  became,  on  the  decease  of  Cha, 
Earl  De  la  Warr,  and  the  consequent  succession  < 


entitled  shall  take  the  eatates,  as  well  as 
the  honours  and  dignities  as  the  patent 
liad  providedy  and  the  terms  of  the 
settlement,  which  are  nearly  the  same 
as  those  of  the  patent,  were  advisedly 
so  introduced,  not  only  to  limit  and 
direct  the  succession  which  should  take 
place,  but  to  limit  and  direct  them 
according  to  the  will  and  disposition  of 
XiOdy  Amherst.     Now  these  are  the 
words:  "If  Baron  Buckhurst^  or  any 
other  person  taking  under  the  limita- 
tions hereinbefore  contained,  shall  suc- 
ceed to  the  earldom  of  De  la  Warr** — 
an  event  plainly  expressed  beyond  the 
possibility  of  doubt — then  something 
shall  happen,  and  I  will  consider  what 
presently,  as  "  if  the  person  so  succeed- 
ing to  the  earldom  of  De  la  Warr  was 
dead  without  issue  male."    Those  are 
the  last  words  in  the  sentence,  but  they 
are  words  which,  for  the  purpose  of 
construction,  must  be  borne  in  view  in 
connection  with  the  first  event  which  is 
mentioned,  namely,  if  Baron  Buclehur$t 
shall  succeed  to  the  earldom  of  De  la 
Warr ;  and  the  proviso  goes  on  in  that 
event,  if  *'  there  shall,  upon  or  at  any 
time  after  the  occurrence  of  such  event, 
he  any  other  younger  son,  or  any  heir 
male  of  the  body  of  any  such  other  son, 
then,  and  so  often  as  the  same  shall 
happen,  the   succession   to   the   said 
manors,  hereditaments,  and   premises 
hereby  settled  shall  devolve  upon  the 
son   of   the   said  Elizabeth  Countess 
De  la  Warr  or  the  heir  who  would  be 
next  entitled  to  succeed  to  the  said 
dignity  of  Baron  Duckhurst,  if   the 
person  so  succeeding  to  the  earldom 
De  la  Warr  was  dead  without  issue 
male/'   I  have  listened  with  the  great- 
est attention  to  what  has  been  said  to 
me  about  there  being  doubts  as  to  the 
meaning  of  these  words.     The  word 


'*  succession  "has  been  < 
as  if  there  was  a  partic 
the  word!.  The  word  is  < 
ment  to  express  the  in 
parties. 

The  word  "  succession 
to  be  an  apt  and  proper 
it  relates  to  that  time 
qperation  of  law  and  the 
shall  happen,  the  actual 
the  right  shall  be  vested 
there  indicated;  and  the 
the  succession  shall  de 
yomiger  son  of  Lady2>»i 
heir  next  entitled  to  sue 
to  be  as  proper  and  apt  i 
be  nsed  for  Uie  purpose, 
construction  of  instrmni 
to  resort  to  the  etymoloj 
tion  of  words ;  but  if  I  w 
the  etymological  signifi 
word,  I  think  it  is  whoil; 
fusion  or  doubt.    The  < 
plated  hat  happened. 
Baion  BuekhurBt  has  su 
earldom  of  X>0  la  Warr, 
other  person  on  whom  th 
to  devolve,  and  the  settle 
that  it  shall  devolve  oi 
who  would  be  next  en 
oeed  to  the  dignity  of  Ba 
if  the  person  who  so  sue 
title  of  the  earldom  of  D 
dead  without  issue  male 
words  are  plain.    Obscs 
gested  and  supposed ;  bu 
as  I  must  read  it,  as  a  pai 
ment,  shewing  the  int4 
was  perfect  and  completo- 
of  Lady  Amhent  being  th 
of  De  la  Warr  and  the  ba 
hurst  should  be  distinci 
letters  patent  had  alread 
it  did  not  signify  to  he 
whether  the  patent  was 
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Wmd8(yr  Earl  J)e  la  Warr  to  the  earldom  of  Be  la  Warr,  entitled 
in  possession  to  the  copyhold  and  leasehold  estates,  and  the  per- 


COFE  

Eabl        It  was  enongh  for  Lady  Amherst  to 
De  laWabb.  ^^^  ^^^  i|.  1j^  ijg^Q  ^  provided  in 

the  letters  patent     She  says :  *'  All  I 
have  to  do  is  to  dispose  of  my  own  pro- 
perty ;'*  and  that  heing  her  intention 
(and  it  being  also  the  sole  intention  of 
the  settlement),  she  so  prescribes  the 
succession  and  devolution  of  this  pro- 
perty, believing  no  doubt   that   the 
letters  patent  were  perfectly  valid.   As 
far  as  anything  I  have  heard  to-day  is 
concerned,  I  cannot  say  they  are  not  in 
all  respects  valid ;  but  I  bear  in  mind 
the  doubts  which  have  been  thrown 
upon  them,  and  the  opinion  which  was 
expressed  in  the  House  of  Lords.  Lady 
Amhervty  however^  assuming,  no  doubt^ 
that  the  letters  patent  were  valid,  and 
probably  indifferent  to  the  fact  of  whether 
they  were  valid  or  not,  provides  and 
directs  that,  in  an  event  which  in  the 
course  of  nature  must  necessarily  hap- 
pen, the  succession  and  the  devolution 
of  her  estates  shall  go  in  the  order  in 
which  she  prescribes. 
.   Against  this — the  argument  as  to  the 
validity  of  the  patent  being  exhausted 
— it  is  said  that,  according  to  prece- 
dents in  conve3rancerB'  books,  the  shift- 
ing clause  ought  to  be  in  a  certain  form. 
Now,  although  I  have  the  greatest  pos- 
sible   respect   for  all  the   authorities 
which  have  been  referred  to  (and  the 
profession  at  large  is  greatly  indebted 
to  those   members  of   it   who    have 
pointed  out  easy  and  safe  forms  of 
framing  instruments),  I  caxmot  take 
them  as  an  exposition  of  the  law,  nor 
can  I  say  that  there  is  anything  in 
those    precedents   or    forms    of    con- 
veyancing that  should  affect  the  con- 
struction of  this  instrument. 

If  I  were  to  assume,  therefore,  that 
the  power  of  the  Royal  prerogative  had 


been  exceeded,  which  I  have  not  the 
slightest  reason  for  believing,  I  shonld 
still  say  that,  having  regard  only  to 
Lady  AmhervCs  settlement,  the  mean- 
ing is  distinct  and  pkin,  and  that  that 
part  of  the  property  which  was  her  own, 
and  which  is  subject  to  the  jurisdiction 
of  this  (^urt,  goes  aooordiiig  to  the 
plain  trusts  of  the  settlement. 

Nor  can  I  see  that  there  is  any 
ground  whatever  for  the  argument 
which  Mr.  Langwortky  has  suggested 
to  me.  I  think  that  the  trusts  of  this 
settlement,  with  this  expositicHi,  are 
perfectly  consistent  and  operative,  and 
that  there  is  no  ground  for  the  argu- 
ment as  to  perpetuity,  and  no  ground 
whatever  for  introducing  the  principles 
which  have  been  read  and  oommeoted 
on  from  Earl  qf  Scarborough  v.  Boe 
(3  A.  &  £.  897),  and  which  have,  in 
my  judgment,  no  application  whatever 
to  the  present  matter. 

Now,  I  believe  I  have,  in  the  obser- 
vations I  have  made,  exhausted  all  I 
had  to  say  on  the  subjects 

There  will  be  a  declaration  that, 
according  to  the  true  oonstroctiim  of 
the  settlement  of  1870,  the  Defendant 
the  Hon.  Mortimer  SackviUe  West 
became,  on  the  decease  of  Charla 
George  Earl  De  la  TForr,  and  the  con- 
sequent succession  of  the  Rigfht  Hon. 
Reginald  Windier  SaekviUe  Earl  De  la 
Warr  to  the  earldom  of  De  la  Warr^ 
entitled  in  possession  to  the  copyhdd 
and  leasehold  estates,  and  to  the  per- 
sonal chattels  comprised  in  the  settle- 
ment, and  to  the  income  of  the  perBOnal 
funds  subject  to  the  trusts  of  that  set- 
tlement. 

The  costs  of  all  parties  as  between 
solicitor  and  client  will  come  out  of  the 
fund. 
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the  personal  fnnds  subject  to  the  trusts  of  the  settlement.  1878 

From  this  decision  BeginaJd  Windsor  Earl  De  la  Warr  appealed.  oopb 

An  appeal  was  also  presented  on  behalf  of  his  infant  son.  j^^^^ 

DS  LA  Wabb. 

Mr.  Zay,  Q.C.,  and  Mr.  CooJcBcm,  for  Earl  J)e  la  Warr :—  ~" 

We  contend  that  the  estates  do  not  go  OYer,  at  any  rate  during 
Earl  De  la  Warr's  life ;  it  is  only  the  right  to  the  succession  at  his 
death  which  is  shifted.  No  doubt  the  shifting  clause  in  the  settle- 
ment must  be  construed  in  the  same  way  as  that  in  the  patent, 
whether  the  latter  be  legal  or  illegal  But  if  two  constructions 
can  be  giyen  to  the  shifting  clause  in  the  patent,  one  of  which 
would  be  manifestly  illegal  and  the  other  only  doubtfully  so,  the 
Court  would  prefer  the  latter. 

[The  LoBD  JusncB  Melltsh  : — ^If  both  constructions  are  illegal 
there  is  no  reason  for  preferring  the  one  to  the  other.  There  are 
no  degrees  of  illegality.] 

It  is  dear  that  a  peerage  cannot  shift  from  the  holder  of  it 
during  his  life.  Sir  W.  Blaokslane,  in  his  Commentaries  (1),  says : 
'The  right  seems  to  have  been  originally  territorial;  that  is, 
lannezed  to  lands,  honours,  castles,  manors,  and  the  like,  the  pro- 
prietors and  possessors  of  which  were  (in  right  of  those  estates) 
allowed  to  be  peers  of  the  realm,  and  were  summoned  to  Parlia- 
ment to  do  suit  and  service  to  their  sovereign ;  and  when  the  land 
was  iJienated  the  dignity  passed  with  it  as  appendant." 

[The  Lord  Justice  James  -.—With  all  respect  to  Sir  WiUiam 
Blaekd(me,lhelieYe  that  to  be  an  inaccurate  statement  of  the  law. 
I  believe  thai  if  the  holders  of  the  estate  lost  it  they  lost  the  title, 
but  the  estate  did  not  carry  the  title  with  it.] 

Blackstane  also  remarks  that  peers  are  created  by  writ  or  by 
patent,  and  adds  (2) :  *'  Creation  by  writ  has  also  one  advantage 
over  that  by  patent ;  for  a  person  created  by  writ  holds  the  dignity 
to  him  and  his  heirs  without  any  words  to  that  purport  in  the  writ ; 
bat  in  letters  patent  there  must  be  words  to  direct  the  inheritance, 
else  the  dignity  enures  only  to  the  grantee  for  life."    And  he 

(1)  Vol  i.  p.  399.  (2)  Page  400, 
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L.JJ.      says  (1):  ^'A  peer  cannot  lose  his  nobility  but  by  death  or 

1878        attainder/' 

Oopc  The  very  words  of  the  clause  shew  that  it  ivas  intended  that»  on 

^^j^  the  happening  of  the  specified  eventi  only  the  right  to  saooeed  to 
Be  la  Wabb.  the  baiony,  not  the  barony  itself  should  shift.  Moreover,  there 
are  no  words  of  time  in  the  clause,  as  is  usual,  for  instance,  in  a 
name  and  arms  clause.  It  does  not  say^  ^'then  and  immediately 
thereupon"  the  title  shall  shift  The  natural  oonstnictiQtt  is, 
that  if  BegincUd  Windsor^  or  any  other  person  entitled,  becomes 
Earl  De  la  Warr,  then  the  succession  to  the  barony  of  SfteMiurd 
shall  be  altered,  not  that  the  title  shall  at  once  go  over.  And  so 
in  the  clause  in  the  settlement,  it  says  that  the  ^'succession  **  is  to 
deyolye,  not  that  the  estates  are  at  once  to  go  oyer  as  if  the  then 
holder  were  dead.  Corbefs  Case  (2) ;  Feame  on  Contingent  Be- 
mainders  (3),  and  Doe  y.  Taies  (4),  shew  the  strictness  with  which 
conditions  determining  an  estate  are  construed.  The  oKdiiMiy 
form  of  a  name  and  arms  clause  is  giyeu  in  DavidaofCs  Conyey- 
ancmg  (5).  In  Fazakerley  y.  Fcrd  (6)  there  was  a  clause  yery  like 
the  proviso  in  the  present  case,  purporting  to  shift  an  estate  in 
case  another  estate  should  devolye  upon  the  person  in  possession 
under  the  limitations  of  a  settlement,  and  yet  it  was  held  that  the 
shifting  did  not  take  place  because  the  land  had  been  sold  and  was 
then  represented  by  money.  In  these  cases  the  usual  practice  is 
to  use  words  of  cesser.  In  giving  judgment  in  Wed  v.  Viteomi 
Hdmeedale  (7),  Lords  Eaihertey,  Chdmford,  and  Wedbury,  sll 
questioned  the  validity  of  the  shifting  clause  in  the  patent  In 
the  Earl  of  Shretvsbury^s  Case  (8)  it  was  held  that  although  a 
duke  has  not  any  possessions  to  support  his  dignity,  yet  it  cannot 
be  taken  from  him  vathout  an  Act  of  Parliament  There  being  no 
proviso  for  cesser  of  the  estate,  the  clause  does  not  operate  to  accele- 
rate the  remainder ;  and  there  being  no  words  of  inheritance,  there 
is  nothing  but  a  limitation  of  successive  life  estates.  This  would  be 
void :  Seaward  v.  Willock  (9). 

[They  also  referred  to  Earl  of  Scarborough  v.  Doe  (10).] 

(1)  Page  402.  (6)  1  A,  A  E.  897. 

(2)  1  Rep.  83  b.  (7)  Law  Rep,  4  H.  L.  558, 66i,  569. 
(8)  Piige  253.                                       (8)  12  Rep,  10  b. 

(4)  6  B.  &  A.  544,  664.  (9)  6  East,  198. 

(5)  2nd  Ed.  vol.  iii.,  p.  1021.  (10)  3  A.  &  E.  897. 
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Mr.  Langworihy^  for  the  infant  son  of  Lord  Be  la 
that  he  did  not  dispate  that  the  possession  of  the  estat<  i 
over  to  Mortimer  SaektnUe   West,  but  he  feared  thai 
Chancellor*s  judgment  would  prejudice  the  future  ri^ 
infant 

The  Lords  Justicjss  held  that^  as  the  infant's  right  < 
present  one,  his  appeal  ooiild  not  he  heard. 

Mr.  Eddis,  Q-C,  and  Mr.  Pemherton^  for  Mortimer  8ac 
and 

Mr.    Joehua  Williams^   Q.C.,  and   Mr.  Bagot,   for 
younger  sons  of  Elizabeth  Countess  De  la  Warr,  were  i 
«pon* 

Mr^AmfUitt,  Q.O.,  «nd  Mn  Cbmies  HdU,  for  the  trua 

&K  G.  Mellish,  L.J.  :— 

'iSiis  is  an  appeal  from  a  decree  of  the  Vice-Chance  ! 
It  raises  the  question,  what  is  the  proper  construction  ( 
ment,  made  in  pursuance  of  an  order  of  the  House  of '. 
settled  in  Chambers,  and  the  question  turns  upon  the  C(  • 
of  a  proviso  contained  in  that  settlement. 

[His  Lordship  stated  the  effect  of  the  settlement,  ano 
proviso!] 

Thei^  are  certain  copyhold  and  leasehold  estates,  ai  i 
personal  property,  the  legal  estate  in  which  is  vested  in  tl 
but  the  trusts  of  which  are  declared  in  accordance  with  : 
which  the  freehold  estates  are  settled.  Therefore  we  hav-; 
-to  determine  what  is  the  true  construction  of  this  pri 
reference  to  the  freehold  estates. 

Kow  what  has  happened  is  this :  Beginald  Wirtdsor  Bs. 
Jiunt  has,  by  the  death  of  his  elder  brother,  Charles  Etc 
De  la  Warr^  without  issue  male,  become  Earl  De  la  \ 
therefore  that  which  is  contemplated  by  this  proviso  has  1; 
question  happened.  According  to  the  proviso,  "  the  suci 
the  manors,  hereditaments,  and  premises  settled "  is  to 
upon  the  eon  of  the  said  EUzabeth  Countess  De  la  Wa 
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L.  JJ.  heir  who  would  be  next  entitled  to  sncceed  to  the  said  dignity  of 
1873  Baron  Sttckhursi,  if  the  person  so  succeeding  to  the  earldom  of 
0^  Be  la  Wart  was  dead  without  issue  male."  If  BeginM  WimiMit 
^^^  Baron  Buckhurst,  who  has  succeeded  to  the  earldom  of  De  la  Warr^ 
Be  la  Wabb.  was  dead  without  issue  male,  beyond  all  question  the  Defendant 
Mortimer  SachviUe  West  would  be  the  person  who,  according  to  the 
limitations  in  the  patent  with  reference  to  the  barony  of  Buckhur^ 
(assuming  for  the  present  purpose  that  those  limitations  are  good), 
would  be  entitled  to  become  Baron  Buehhurst.  That  being  so,  this 
proviso  says,  in  perfectly  plain  terms,  that  the  succession  to  the 
manors,  hereditaments,  and  premises  settled  shall  deyolve  upon  him. 
Now  the  first  question  is,  what  is  the  plain  and  simple  meaning 
of  the  words,  and  it  seems  to  me  that  there  really  can  be  no  reason- 
able doubt  about  it.  I  am  speaking  now  merely  with  reference  to 
-the  construction  of  the  words.  There  are  two  things  which  have 
been  contended  for  by  Mr,  Kay  and  Mr.  Cookson.  They  did  not, 
as  it  appeared  to  me,  quite  agree  as  to  which  was  the  preferable 
contention.  Mr.  Kay  has  principally  argued  that  no  time  is  ap- 
pointed at  which  the  succession  is  to  devolve,  and  he  said  that  the 
succession  is  not  to  devolve  immediately  on  the  happening  of  the 
event,  viz.,  on  Baron  Buckhurst  becoming  Earl  De  la  Warr,  but  that 
it  is  not  to  devolve  until  Baron  Buckhurst  dies.  But  there  is  not 
a  word  of  allusion  in  the  proviso  to  the  death  of  the  man  who, 
being  Baron  Buckhurst,  becomes  Earl  Be  la  Warr.  The  only  time 
that  is  spoken  of  is  the  time  when  Baron  Buckhurst  becomes  Earl 
Be  la  Warr.  It  may  be  true  that  in  some  of  the  ordinary  forms 
of  shifting  uses  conveyancers  are  not  satisfied  with  resting  their 
proviso  on  the  word  "then,"  but  say  **then  and  immediately  there- 
upon ;"  but  that  can  make  no  difference.  The  word  **  then  "  points 
to  the  time,  and  not  only  does  it  point  to  that  time,  but  there  are  no 
words  pointing  to  any  other  time.  If  the  succession  does  not 
devolve  immediately,  there  is  no  reason  why  it  should  devolve  on 
the  death  of  the  then  Baron  Buckhurst  rather  than  at  any  other  time 
that  might  be  suggested.  It  appears  to  me  that  if  it  is  to  devolve 
(whatever  that  may  mean),  the  devolution  is  to  take  place  imme> 
diately  on  Baron  Buckhurst  becoming  Earl  Be  la  Warr. 

Then  the  second  contention,  which  seemed  to  me  at  first  to  be 
rather  the  more  plausible  contention  of  the  two,  was  this^  that  tb^ 
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words  **  the  sucoession  shall  devolye  "  do  not  mean  that  the  estate  L.  JJ. 
shall  pass  oyer,  bat  that  the  man  upon  whom  the  saocessiim  is  ists 
to  devolve  is  to  become  the  next  person  in  the  succession.  What-  cm 
ever  it  does  mean,  I  am  quite  dear  that  it  does  not  mean  that  *^^ 
I  might  illustrate  it  by  putting  this  question :  Did  the  succession  !>■  ^  Wabb. 
to  the  Crown  of  England  devolve  on  the  House  of  Hanover  when 
the  Act  ofSetOemant  passed,  or  when  Qaeen  Anne  died?  Beyond 
all  question  when  Queen  Anne  died,  and  it  makes  no  difference 
whether  you  say  that  the  successicm  to  the  Crown  of  England 
devolved  on  the  House  of  Ednover  when  Queen  Anne  died,  or  that 
the  House  of  Eanater  came  into  the  succession  of  the  Crown  of 
England  when  Queen  Anne  died,  or  whether  you  say,  still  more 
correctly,  that  the  House  of  Hanover  succeeded  to  the  Crown  of 
England  when  Qaeen  Anne  died.  All  those  forms  of  expression 
mean  exactly  the  same  thing.  They  mean  this,  that  there  being  a 
series  of  persons  to  whom  there  is  a  limitation  made — A^  £.,  CX,  D., 
E^Ky  G^and  so  on — ^if  on  a  certain  event  happening  when  A.  has 
the  estate,  the  succession  is  to  devolve  as  if  A.,  jB.,  and  C.  were 
dead,  then  the  estate  is  to  go  to  jD.  That  appears  to  me  to  be  the 
plain  and  simple  meaning  of  the  words,  and  if  anybody  were  to 
say  that  the  succession  to  the  Crown  of  England  devolved  on  the 
House  of  Hanover  during  the  life  of  Queen  Anne,  he  would  certainly 
be  understood  as  saying  that  the  Crown  of  England  had  passed 
firom  Qaeen  Anne  during  her  lifetime,  which  would  be  contrary  to 
the  fact.  Bat  to  say  that  the  succession  to  the  Crown  of  England 
devolved  on  King  WUliam  and  Queen  Mary  daring  the  lifetime  of 
£ing  James  IL  would  be  perfectly  correct.  It  appears  to  me  that, 
according  to  the  dear,  plain,  ordinary  and  grammatical  sense  of 
the  words,  the  expression  *^  the  succession  shall  devolve  "  means  that 
the  estate  shall  immediately  pass  over  to  that  person  in  the  series 
to  whom  the  succession  is  to  devolve.  I  am  also  of  opinion  (and  I 
think  I  must  state  it  in  order  to  shew  what  construction  I  put  upon 
the  words)  that  the  meaning  is  not  necessarily  that  that  person  is 
to  take  an  estate  for  life  only  (in  ^the  present  case  the  Defendant 
Mortimer  SadcviUe  West  would  take  an  estate  for  life,  because  the 
limitation  in  the  settlement  to  him  is  for  life),  but  I  think  the 
meaning  of  the  words  is  (and  it  is  implied  in  the  word  ^  succession  ") 
that  he  is  to  take  exactly  in  the  same  manner  as  he  was  to  take 

42^2  1  . 
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L.  JJ.  under  the  origiiial  limitationB  in  the  settlement,  and  with  the  same 
1873  remainders  over.  The  settlement  implies  that  there  k  to  be  a 
Cops  perpetoal  succession  to  the  persons  on  whom  the  estate  is  to  deyolre 
£^2^  <^e  9&eT  the  other.  Then  the  proviso  says  that  if  a  certain  CTent 
Ds  LA  Wabb.  happens  some  of  those  persons  are  to  be  left  out,  and  then  the 
snooession  is  to  deyolve  on  some  one  else  in  the  series.  That  is, 
according  to  my  opinion,  the  plain  and  obvions  meaning  of  the 
words.  The  argument  which  was  pat  forward  against  it  eomes  to 
this :  it  was  said,  and  I  think  correotly,  that  although  the  proTiflo 
to  be  construed  is  a  proviso  relating  to  the  estates^  yet,  haTing 
regard  to  the  objects  of  the  settlement,  and  to  the  recital  of  the 
patent,  and  to  the  reference  to  the  patent  in  the  proviso  itself,  the 
words  "  succession  shall  devolve^"  in  the  proviso  relating  to  the 
estates,  must  mean  the  same  thing  as  in  the  corresponding  proriso  in 
the  patent;  and  then  it  was  argued  by  Mr.  Kay  that  the  saccessoii 
under  the  patent  going  over  immediately,  so  as  to  make  the  title 
of  Baron  Buekhurst  go  over  immediatdy  that  the  existing  Baron 
Buekhwnt  became  Earl  De  la  Warr,  would  be  unquestiooaUy  bad 
in  point  of  law,  and  that  being  so  some  other  construction  most  be 
adopted;  and  then  he  said  the  only  possible  construction  which 
could  make  the  proviso  good  would  be  one  which,  in  my  opiiuoQ» 
is  not  the  natural  constructicm,  and  whidi  I  think  the  words  will 
hardly  bear,  viz.,  that  the  words  ''the  succession  shall  devolve" 
meant  that  the  title  was  to  go  over  when  the  person  then  in  posses- 
sion of  it  died,  and  not  before.  , 

Now  to  make  anything  of  that  argument  we  must  be  convinced 
in  point  of  law  that  the  patent,  if  it  makes  the  title  go  over  at 
once,  would  be  bad ;  but  that  if  it  only  makes  it  to  go  over  on  the 
death  of  the  existing  Baron  Buekhurst^  it  would  be  good ;  because 
the  only  ground  for  altering  the  construction  by  reason  of  this 
argument  must  be,  that  the  one  limitation  would  be  unquestion- 
ably bad,  while  the  other  would  be  good.  Mr.  Kay  himself  did 
not  venture  to  put  it  so  strongly  as  that  He  only  said  the  one 
limitation  would  be  very  bad,  while  the  other  would  be  only 
slightly  or  moderately  bad.  I  am  at  a  loss  to  see  how  that  can  be. 
Perhaps  it  cannot  be  assumed  that  the  Judges  know  the  law,  bat 
I  think  it  must  be  assumed  that  they  are  able  to  find  out  what  the 
law  is,  and  therefore,  when  an  argument  is  presented  to  us  on  the 
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gionnd  that  a  particnlar  limitation  is  bad,  we  must  find  out  to  the  ^  J  J. 
best  of  our  ability  whether  it  is  bad  or  not  However,  we  need  1S73 
not  in  this  case  determiiie  whether  either  limitation  is  actually  coys 
bad  or  good,  because  the  strength  of  the  argmnent  oonsists  in  this,  ^^ 
that  there  is  an  essential  and  material  difference  as  to  legality  ^'  ^  y^^aE. 
between  the  one  limitation  and  the  other.  After  considering  that 
question,  in  my  opinion  there  is  no  such  diflferenoe.  I  cannot 
agree  altc^nether  with  what  die  Vice-Chanoellor  said  as  to  the 
Crown  having  an  unlimited  power  of  limiting  dignities  in  any  way 
that  it  pleases.  I  should  think,  for  instance,  thai  if  the  Crown 
attempted  to  limit  a  dignity  to  A.  B.  and  his  youngest  son,  and 
the  youngest  son  of  his  youngest  son,  and  so  on  for  ever,  so  that 
the  youngest  son  (or  the  second  son)  of  every  existing  peer  should 
always  succeed  to  the  title  instead  of  the  eldest  son,  that  limitaticm 
would  be  held  to  be  bad.  I  think  the  Crown  could  not  create 
that  mode  of  succession  to  a  title  any  more  than  it  could  create  in 
respect  of  an  estate  a  mode  of  sacceesion  totally  unknown  to  the 
law.  Tbe  legal  question  whidi  would  have  to  be  determined 
whenever  it  arose  seems  to  me  to  be  this^  whether  ^riiat  in  the 
conveyance  of  land  maybe  described  as  a  shiiking  use  would  be 
good  in  a  patent  creatii^  a  dignity,  and  it  is  material  to  observe 
that  in  the  present  case  it  will  be  just  as  much  a  shifting  use, 
and  not  a  remainder,  if  it  takes  effect  on  the  death  of  the  esdst- 
ing  Baron  Buckhurd,  as  if  it  takes  effect  during  his  lifetime, 
because  it  is  something  that  is  to  take  effect  in  defeasance  of  an 
estate  tail.  It  is  not  a  limitation  (which  of  course  would  be 
perfectly  good)  to  take  effect  on  the  expiration  of  that  estate,  that 
is  to  say,  when  he  has  ceased  to  have  any  heirs  male  of  his  body. 
In  that  case  the  limitation  over  to  the  other  brother  and  the  heirs 
maleof  his  body  would  be  perfectly  good.  But  it  is  a  limitation  to 
take  effect  by  way  of  defeasance  and  destruction  of  that  dignity 
which  had  been  previously  granted,  and  it  appears  to  me  that  it 
operates  in  that  way  just  as  much  if  it  takes  effect  on  the  death  of 
the  existing  Baron  Bueihurri  as  if  it  takes  effect  immediately.  The 
real  question  which,  as  it  appears  to  me,  would  have  to  be  deter- 
mined, would  be  whether  such  a  shifting  use  can  be  created  in  a 
patent  of  peerage.  The  argument  against  it  is  that  it  is  unknown 
to  the  law.  Whether  that  is  a  sufficient  reason  would  be  a  question 
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L.  JJ.      far  the  House  of  Lords  to  detennine.    At  oommon  law,  pseyioiidy 
187S       to  the  StattUe  qf  Uses,  I  apprehend  that  no  sach  limitation  eonld 
Q^       be  made  with  reference  to  knd.    Even  after  the  statute  de  douis, 
^^       though  yon  mighty  of  cburse,  limit  an  estate  fi^r  life  with  re- 
Db  Lk  Warb.  mainder  to  the  first  son  or  some  one  else  in  tail^  and  yon  might 
limit  it  to  somebody  else  after  the  expiration  of  that  estate  tail, 
you  could  not  at  common  law  before  the  8iahU$  of  Uses^  after  yon 
had  limited  an  estate  of  inheritance,  limit  some  other  estate  which 
^nas  to  take  effect  by  destruction  of  the  former  estate  of  inhaii- 
anoe.    Then  the  question  would  be^  whether  that  can  be  done  ia  a 
patent  creating  a  dignity.  It  may  be,  no  doubt^  that  the  makmgii 
go  over  daring  the  li&time  of  an  existing  holder,  appears  to  be  a 
stronger  thing  than  making  it  gaoyer  at  his  death.   But  it  BippouB 
to  me  that  the*argument  against  it  is  very  much  the  same  in  the 
one  case  as  in  the  other ;  and,  indeed,  if  there  is  any  atgument  io 
&Tour  of  this  particular  patent,  I  diould  think  it  would  be  bf 
reason  of  the  pecuL'ar  character  of  the  condition  on  which  the  title  is 
to  go  over,  viz.,  on  the  holder  of  it  getting  a  higher  dignity,  so  that 
the  shifting  certainly  does  not  take  awayfrom  him  his  right  to  sit  in 
the  House  of  Lorda    Whether  that  would  be  sufficient  to  support 
it,  I  give  no  opinion,  but  it  certainly  seems  to  me  a  very  doQbtfbl 
thing  whether  the  Crown  could  ever  have  a  right  to  limit  a  d%nity 
on  a  condition,  whether  the  Crown  could  create  a  peer  on  a  con- 
dition which  would  make  him  in  a  great  degree  dependent  on  the 
Crown.    It  is  very  difficult  to  say  what  limit  you  could  put  upcm 
the  nature  of  the  condition  on  which  the  title  should  go  over.   It 
would  be  very  easy  to  make  a  conditicm  which  would,  to  a  esrtain 
extent,  sacrifice  the  independence  of  the  peer.    However,  I  do  not 
think  it  necessary  to  go  further  into  that  question.    All  I  think  it 
necessary  to  say  is  that  there  appears  to  me  to  be  no  such  distinc- 
tion as  has  been  contended,  between  making  the  dignity  go  over 
immediately  on  Baron  Buehhurst  becoming  Earl  De  la  Worry  and 
making  it  go  over  on  the  death  of  Baron  Budkhurti,  as  to  afford 
any  ground  for  saying  that  the  one  is  clearly  bad  and  the  other 
idearly  good  in  law.    That  bdng  so,  it  appears  to  me  that  there  is 
no  reason  why  the  proviso  in|the  settlement  iBlating  to  the  estales 
should  not  be  construed  according  to  the  plain  and  natural  mean- 
ing of  the  words.    Therefore  I  think  the  decree  of  the  Vice^ 
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ChMRyllfTT  18  peifectly  coirect^  and  this  appeal  nmrt  be  dwrnwHai      l^XJ. 
withooata.  i«» 

Con 
fi«W.M.jAMB8,LJ.>-.  E^ 

I  deme  only  to  add  a  yerj  few  iroids.  I  agree  with  Hie  Lntd  ^^^"^' 
JoBlioe  in  aaying  that  I  am  not  prepared  to  aflbm  the  proposition 
•of  die  Yioe-CSianedlor  (which  is  not  necessary  for  the  decision  61 
the  pieaeiit  caae)  as  to  the  pierogatireof  the  Grown  to  makeiheae 
limitalions.  It  is  not  nccooMtty  to  decide  that  qnesfion,  but  I 
4igiee  with  the  Loid  Jnsttoe  that  if  die  one  daft  is  bad  the  other 
is  bad,  and  if  the  one  is  good  the  other  is  good  also.  There  is  no 
veason  for  altering  the  natoral  constmctaon  of  the  words  in  the 
jpiofiso  with  lefeflcasoe  to  the  estates. 

SolicitQis  for  the  Appellants:  HeasiB.  Cape^  Bern,  A  Pearmm. 
SolidtoisfortheBeepoDdents:  Massn.  JfiynsB  i&  P«mbr<oiK . 
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Liv^idaJtim  Uf  ArrangmaH—CrtdiUn't  Might  to  Vote^Unliquidated  Debt—  ^ 

Untaxed  CottB^Bankruptcy  Act,  1869,  s.  16,  $ub-s.  3.  Jug.  1. 

A  liqiadstmg  debtor  ma  mdobted  to  •  vedilar  in  £857  newfied  bgr  a 
Terdict  al  law,  and  oosta»  which  had  not  been  tajKd.  The  creditor  attended 
the  fiist  meeting  of  creditors,  and  stated  in  his  affidavit  that  the  debtcx'  was 
indebted  to  him  in  £857  on  the  Terdict  and  an  amount  of  costs  which  he 
eatiinatod  ii  £S00 ;  and  claimed  to  wite  in  mpact  of  Ifaa  aggregate  alOMial 
The  creditor  had  been  nrtnoned  by  injonctian  tnok  taking  any  fnrther  pn* 
cefdingB  in  the  action : — 

Hdd,  that  the  estimated  amonnt  of  untaxed  costs  was  an  unliquidated 
debt  within  the  Bankmptey  Aet,  1869,  a.  16, 8nb«.  8,  and  tiiat  he  eonkl  not 
▼oto  in  nqpeet  thcnoL 

The  i«oper  oonne  for  the  creditor  to  punas  was  eittier  to  a^y  Cor  leaTe 
to  aign  jn^^ent  and  tax  his  costs,  or  else  to  swear  to  such  a  sum  as  the 
costs  when  taxed  would  at  least  amoont  to. 

XHIS  was  an  appeal  fixim  a  jdeciskm  of  Mc  Begisbar  Mmrttf 
4aitting  as  CShief  Jndge  in  Bankraptoy. 

Hr.  K  Bmffie  hionght  an  action  in  the  Gonit  <rf  Queen's  Bench 
ngainst  the  debtor  Jmm^.  Dwmmehw,  which  was  tried  a|  the 
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L.  JJ.      Spring  Assises  in  April,  187S,  when  itivas  oidered  tbat  a  Tetdict 

1878        should  be  entered  for  the  Plaintifif  and  that  the  Defendant  shonld 

jgj^'^^     bring  £357  into  Court  on  or  befinre  the  21st  of  April,  1873,  and 

BoFFLB.     ^1j3  cause  to  be  referred  to  a  barrister,  and  if  the  money  was  not 

DmamLow.  P^d  into  Conrt  the  Plaintiff  was  to  sign  judgmoit  for  the  amomit 

claimed.    The  debtor  did  not  pay  the  money  into  Conri^  and  on 

the  22nd  of  April,  1873,  he  filed  a  petition  for  liqnidation  by 

arrangement    On  the  same  day  he  obtained  exfoute  an  order  for 

an  injunction  to  restrain  B^iffA  from  proceeding  with  his  actkm 

unless  he  dionld  shew  cai^  against  it  on  the  30th  dL  April    On 

that  day  the  creditor  did  not  appear,  and  the  injunction  was  made 

absolute  against  him. 

On  the  0th  of  May  the  fiist  meeting  of  creditors  was  held. 
'Ruffie  was  present^  and  filed  an  affidavit,  in  which  he  swore  '^that 
the  Baid  iTomes  I)vmmdow  is  indebted  to  me  in  the  sum  of  £357,  for 
which  stim  I  hare  obtained  a  vetdict  against  him,  and  also  for  the 
sum  of  £200,  which  I  estimate  as  the  amount  of  costs  whidi  will 
be  payable  in  the  said  action  by  the  said  /.  jDuimneZow  to  me, 
making  together  the  sum  of  £557."  The  debtor  admitted  the 
amount  of  the  principal  debt,  but  disputed  the  amount  due  for 
costs.    He  entered  the  debt  in  his  statement  as  £357. 

BAiffs  voted  against  the  resolution  for  liquidation,  and  Mr.  Kmity. 
the  Begistrar,  allowed  his  vote  in  respect  of  £357  debt  and  £200 
costs.  The  consequence  of  allowing  his  vote  was,  that  there  was 
not  a  requisite  majority  of  creditors  as  to  value  in  favour  of  the 
resolution  and  it  was  not  carried.  The  debtor  appealed  from  the 
Begistrar's  decision,  and  Mr«  Mwmvg^  acting  as  Chief  Judge,  held 
that  jBu^  was  not  entitled  to  prove  for  the  costs  but  only  fer  the 
original  debt  The  disallowance  of  the  proof  for  costs  turned  the 
scale  of  the  votes,  and  it  was  therefore  referred  back  to  Mr.  JEeentf, 
to  reconsider  the  question  of  registration,  but  the  order  was  to  be 
without  prejudice  to  the  right  of  the  creditor,  notwithstanding  the 
injunction,  to  sign  judgment  and  tax  his  costs,  and  prove  for  the 
amount  as  he  should  be  advised. 

•From  this  order  Buffs  apx>ealed. 

Mr.  Be  Gex,  Q.C.,  and  Mr.  Barley,  for  the  Appellant: — 

The  question  turns  upon  the  construction  of  the  2nd  and  3rd 
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sobHsectioDS  of  tlie  16tli  seetion  of  the  Bankruptcy  A0I,  1869  (1).      L.  JJ. 
This  JB  not  a  oontingent  nor  an  unliquidated  debt,  nor  one  the        1873 
iralne  of  whioh  cannot  be  ascertained:  Ex  parte  Uynvi  Coal  and     EmpaHe   ; 
JTrofi  Gbrnpany  (2).  ^^"^*- 

In  Ex  parte  Feacodc  (3)  this  Court  held,  that  where  a  compound-  iHrnxKow. 
ing  debtor  had  entered  in  his  statement  an  estimate  of  the  amount  "^^ 
of  untaxed  costs  due  from  him  to  a  creditor  that  was  sufficient^and 
the  creditor  could  claim  the  composition  without  further  proof. 
Here  the  creditor  had  estimated  the  costs  by  his  affidavit  at  £200, 
and  that  ought  to  be  held  sufficient  for  the  purpose  of  yottng.  If 
the  debtor  merely  by  objecting  to  the  amoont  of  his  creditor's 
debt  can  prevent  him  from  voting  he  can  always  get  a  majority 
by  objecting  to  adverse  creditors.  The  debtor,  by  his  own  act,  has 
prevented  the  creditor  from  getting  his  costs  taxed,  for  he  had 
obtained  an  injunction  lestiaining  him  from  taking  any  further 
proceedings  in  the  action;  and,  indeed,  the  dividend  will  be  so 
small  that  it  would  not  be  worth  while  to  incur  the  costs  of 
taxatioD. 

Sir  W.  M.  Jakes,  L  J.,  referred  to  Ex  parte  Simpion  (4). 

Mr.  Brought  for  the  debtor : — 

This  is  clearly  an  unliquidated  debt  within  the  3rd  sub-seetiou 
of  the  16th  section.  Ex  parte  Peaeoeh  did  not  decide  that  a 
creditor  could  vote  on  a  mere  estimate  of  untaxed  costs;  but 
only  that  where  a  debtor  admitted  the'  debt  to  be  of  a  certain 
amount,  he  was  bound  to  tender  a  composition  on  that  amount 
until  further  proof.  It  was  the  creditor's  own  fault  in  the  pre- 
sent case  that  he  did  not  get  the  costs  taxed,  for  he  might  have 
obtained  leave  to  proceed  to  sign  judgment  and  tax  the  costs,  not- 
withstanding  the  injunction.    Bule  67  of  the  Bankrupted  Bulee, 

(1)  32  &  33  Yict  a  71,  8. 16,  sab-s.  at  the  said  meetiDg  in  respect  of  any 

2 :  *'  A  person  shall  not  he  entitled  to  unliquidated  or  contingent  debt,  or  any 

vote  as  a  creditor  unless  at  or  pre-  debt,  the  value  of  which  is  not  asoer* 
▼ioosly  to  the  meeting  he  has  in  the  •  tained." 
prescribed  manner  prored  a  debt  prove-         (2)  Law  Bep.  7  Ch«  28. 
able  under  the  bankruptcy  to  be  due         (3)  Ante,  p.  682. 
to  him."  (4)  1  Atk,  70. 

Sub-aS:  <<  A  creditor  shall  not  vote 
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L.  JJ.      1870,  prescribes  the  manner  of  proving  debts,  naxnely,  aooording 
1878       to  the  form  in  the  schedule.    The  creditor  did  not  comply  with 
Exparu     ^^^  ^^^»  ^^r  he  only  swore  to  his  '^  estimate  of  the  debt." 

RUFFUB. 

^  ^nre  Mr.  De  Gex,  in  reply. 

Sir  W.  M.  James,  LJ.  : — 

Now  that  the  matter  has  been  fully  argued  before  us,  it  appears 
to  me  to  admit  of  very  little  doubt  I  think  that  the  argument  of 
the  Respondent  is  a  valid  one,  and  does  not  lead  to  the  oanse- 
quences  with  which  Mr.  De  Gex  has  endeayoured  to  teirify  as. 
There  would  be  no  difficulty  in  the  creditor's  making  the  affidaiit 
which  is  required  of  a  sum  which  he  pledges  his  oath  the  debtor 
is  at  least  indebted  to  himu  In  the  same  way  as  in  the  Court  of 
Chancery,  where  a  person  wishing  to  obtain  a  writ  of  ne  ^teoi 
regno  against  a  debtor,  the  creditor  is  not  expected  to  state  the 
amount  of  the  debt  with  absolute  certainty — ^it  may  be  an  open 
account  between  them — ^but  he  is  required  to  make  an  affidavit 
that  at  least  so  much  is  due  to  him,  and  the  Court  takes  tbat 
statement  as  sufficient  evidence  of  the  debt  So  in  the  case 
referred  to,  £S»  farie  Simpeon  (1),  the  creditor  was  allowed  to 
make  an  affidavit  that  'Hhe  sum  of  £8000  and  upwards  was  th^ 
actually  due,"  and  on  this  was  admitted  to  vote  in  the  choice  of 
assignees.  In  the  present  case  the  creditor  ought  to  have  swom 
that  at  least  some  certain  sum  was  dua  He  might  easily  ha?e 
ascertained  from  his  attorney  how  much  was  likely  to  be  taxed  off, 
so  as  to  fix  a  sum  to  \f  hich  he  might  have  safely  sworn.  But  he 
does  not  do  that :  he  makes  an  estimate  of  what  he  thought  would 
probably  be  due.  I  am  of  opinion  that  this  is  not  sufficient;  he 
ought  to  have  pledged  his  oath  to  some  particular  sum.  Then  the 
Registrar  would  have  considered  the  matter,  and  the  creditor  would 
have  been  allowed  to  receive  dividends  on  the  sum  which  would  be 
found  ultimately  due  to  him. 

Sir  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  The  question  depends  on  the  2nd 
and  3rd  sub-sections  of  the  16th  section  of  the  JBankrufleif  Adj 

(1)  1  Atk.  70. 
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1869.,    [BKb  LordBhip  read  the  clauses.]    In  order  to  vote,  the       ^.JJ. 
cieditor  must  state  the  particular  amount  in  which  the  debtor  is        1878 
indebted  to  him.    Here  the  creditor  only  said,  ^  which  I  estimate  "     ez  jurfo 
at  so  much ;  he  does  not  pledge  his  oath  to  any  particular  amount     ^^'"'' 
at  all.    It  is  true  that  if  the  Court  allowed  every  objection  which  Duumelow. 
the  debtor  might  wish  to  prevail,  the  result  might  follow  which 
Mr.  Dt  Qex  anticipated ;   but  on  the  other  hand,  if  any  creditor 
might  estimate  his  debt  at  what  he  liked,  without  swearing  to  any 
fixed  amount,  this  might  be  done  by  friendly  creditors  as  well  as 
by  hostile  ones,  and  very  bad  results  would  ensue. 

The  question  really  is,  what  is  meant  by  an  ^  unliquidated  debt  ^ 
in  the  3rd  sub-section.  The  fair  construction  of  the  clause  seems 
to  me  this:  ''a  contingent  debt"  refers  to  a  case  where  there  is  a 
doubt  if  there  will  be  any  debt  at  all ;  ^  a  debt^  the  value  of  which 
is  not  ascertained,**  means  a  debt  the  amount  of  which  cannot  be 
estimated  until  the  happening  of  some  future  event ;  and  ^an  un- 
liquidated debt"*  includes  not  only  all  cases  of  damages' to  be 
ascertained  by  a  jury,  but  beyond  that,  extends  to  any  debt  where 
the  creditor  fairly  admits  that  he  cannot  state  the  amount.  In 
that  case  there  must  be  some  further  inquiry  before  he  can  vote. 
In  the  present  case  there  is  really  no  injustice  done  to  the 
creditor;  he  might  have  applied  for  leave  to  sign  judgment  and 
tax  his  costs,  and  asked  for  the  meeting  to  be  adjourned  till  that 
was  done.  But  it  was  said  that  the  debtor  was  only  able  to  pay  a 
shilling  in  the  pound,  and  it  would  not  have  been  worth  while  to 
incur  the  costs  of  taxation.  In  that  case  he  must  be  content  to 
prove  for  such  an  amount  as  he  can  safely  swear  the  costs  would 
at  least  amount  to.    The  appeal  must  be  dismissed  with  costs. 

Solicitor  for  the  Appellant:  Mr.  TT.  Sect. 
Solicitor  for  the  Bespondent :  Mr.  Noton. 


Aug.i, 
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L.  JJ.  In  re  UNITED  PORTS  AND  GENERAL  INSURANCE 

im  COMPANY. 

My  31;  WYNNE'S  0A8B. 

AmaJgamatkm  of  Companies— Void  Amalgamation — Vdrianei  hHweta  Uto  parts 
^  Indenture —  Variaaihos  betufeen  Amplication  for  Shares  and  Letier  (f  AStoir 
if^ffnX — JjOLi^e&^AcquitwxflMie — Contributory. 

An  amalgaxnation  was  agreed  on  between  the  P.  Company^  Limited,  and 
the  U,  Company,  which  was  an  unlimited  insurance  company,  under  which 
the  paid-up  shareholders  in  the  P.  Company  were  to  have  paid-up  shares 
in  the  {X  Compot^  to  the  like  amount^  and  the  other  shavehcddtoi  in 
the  P.  Company  were  to  have  ooneapooding  shares  in  the  U.  Company, 
It  was  also  agreed  that  the  P.  Company  should  assign  all  their  assets 
to  the  V.  Company,  and  that  the  U.  Company  should  indemnify  tliem 
against  all  liabilities.  An  indenture  in  two  parts,  embodying  these  terms, 
was  drawn  up  and  execated  by  the  two  oempanies;  but  the  eoreBani 
of  indemnity  in  the  part  executed  by  the  U,  Company  diffeied  materially 
from  the  covenant  in  the  part  executed  by  the  P.  Company. 

W,  was  a  paid-up  shareholder  in  the  F.  Company,  and  made  an  apf^ca- 
tion  to  the  17.  Campamy,  in .  puxauance  of  the  amalgamation,  for  pidd-up 
shares  of  the  same  value  ag  his  fonner  shares.  He  received  a  letter  of  allot- 
ment, signed  by  a  person  professing  to  be  the  managing  director  of  the 
U.  Company,  giving  him  notice  that  the  directors  had  allotted  him  the 
number  of  shares  applied  for,  on  which  he  was  to  be  credited  with  an  amooot 
proportionate  to  the  assets  of  the  P.  Company,  There  was  no  evideBoe  oo 
what  authority  this  letter,  was  written,  but  W.*8  name  waa  placed  on  the 
register  as  an  ordinary  shareholder.  W.  received  the  letter  at  the  end  of 
August,  while  he  was  on  a  yachting  cruise,  and  on  his  return  to  London, 
early  in  October,  applied  pereooally  to  the  ohainnao  amd  aolidtor  of  the  com- 
pany for  an  exphmation  of  the  letter,  and  objected  to  take  the  shares,  bat 
was  informed  by  them  that  his  name  was  not  on  the  register.  On  the  loth  of 
October  he  wrote  to  the  secretary,  formally  repudiating  the  shares.  On  the 
9th  of  November  the  U.  Company  was  wound  up  on  a  petition  presented 
on  the  7th  of  October  :— 

Eeld,  first,  that  the  variation  in  the  two  parts  of  the  indenture  rendered 
the  indenture  void,  and  that  the  amalgayiation  was  incomplete : 

Secondly,  that  there  was  no  contract  between  W.  and  the  company  to  take 
shares: 

Thirdly,  that,  under  the  circumstances,  W.  was  not  boond  by  aoquiesoenoe 
to  take  shares  in  the  company ;  and  his  name  was  therefore  removed  from  the 
list  of  contributories. 

Decision  of  Bacon,  V.O.,  reversed. 

xHIS  was  an  appeal  fi-om  a  decision  of  Yice-Chancellor  JSocm, 
made  in  the  winding-up  of  the  United  Parts  and  General  Insurance 
Company. 
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The  company  was  an  nnlimited  company  for  fire  and  life  insor-      !•.  J  J. 
ance ;  bnt  the  policies  contained  the  nsual  danse  limiting  the       1878 
claim  of  tiie  insoied  to  the  assets  of  the  company.    The  capital     wtrhe's 
was  divided  into  shares  of  £1  each.  ^^ 

The  Progress  AsmraneB  Compcmy^  Limited,  was  a  limited  com- 
pany for  similar  objects,  its  capital  beiog  divided  into  shares  of  £5 
each.  By  the  articles  of  a8sociatv>n  the  directors  had  foil  powers  to 
sell  the  property  and  business  of  the  company  on  sach  terms  and 
conditions  as  they  nught  think  fit»  and  to  amalgamate  with  any 
other  company  established  for  similar  objects. 

In  JoBe,  1869,  the  directors  agreed  to  sell  their  business  to  the 
Unitei  PorU  Campantfy  and  to  amalgamate  with  that  company,  and 
a  committee  was  appointed  to  carry  the  amalgamation  into  effect. 
The  terms  of  the  amalgamation  were  embodied  in  an  agreement 
nnder  the  seals  of  the  two  companies,  dated  the  8th  of  June,  1869, 
whereby  it  was  agreed  that  the  Proffress  Company  should  sell  all 
their  business  and  property  to  the  United  PorU  Company ;  that 
the  XJwUed  PorU  Company  should  pay  £12,000  in  cash  or  bills,  and 
should  issue  to  the  paid-up  shareholders  in  the  Progrese  Company 
shares  of  £1  each  in  the  United  PorU  Company,  on  which  the 
full  sum  of  £1  should  be  considered  as  paid  up,  to  the  same  amount 
as  their  fonner  shares,  and  that  no  further  liability  should  attach  to 
the  holders  thereof;  and  that  they  should  issue  to  the  holders  of 
partlypaid-up  shares  in  the  Process  Company  shares  in  the  United 
PorU  Company,  on  which  an  amount  should  be  considered  to  have 
been  paid  proportionate  to  the  amount  credited  on  the  shares  in 
the  books  of  the  Progress  Company.  It  was  further  agreed  that 
the  purchase  should  be  completed  on  the  8th  of  June,  and  that 
from  that  day  the  United  PorU  Company  should  take  upon  itself 
all  the  debts,  engagements,  and  liabilities  of  the  Progress  Company, 
and  should  at  all  times  thereafter  protect  and  indemnify  the 
directors  and  officers  of  the  Progress  Company  against  the  same ; 
and  that  the  Progress  jOompany  should  be  forthwith  wound  up 
voluntarily,  either  with  or  without  the  supervision  of  the  Court. 

This  agreement  was  engrossed  in  two  parts,  and  one  part  was 
sealed  with  the  seal  of  the  Progress  Company  and  delivered  to  the 
United  PorU  Company,  but  the  United  PorU  Company,  before  exe- 
cuting their  part,  added  a  proviso  at  the  end  of  the  agreement  in 
the  following  terms: — 
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L.  JJ.  ^  Fiorided  always  tbat  the  d^tal,  stock,  and  property  of  the 

1873       said  United  Ports  Company  shall  alone  be  liable  to  answer  and 

Wtn^s    make  good  all  dainis  and  demands  whatsoever  under  or  by  virtae 

^^       of  this  agreement,  and  that  no  director,  ofScer,  shaieholder,  or 

member  of  the  said  company  shall  be  in  anywise  subject  or 

liable  to  any  such  claims  or  demands,  nor  be  in  anywne  cluD^ged, 

by  reason  of  this  agreement,  beyond  the  amomit  of  his  or  ber 

share  or  shares  of  such  capital,  stock,  or  property :  it  being  a  part 

of  this  contract  that  the  responsibility  of  the  individual  members 

shall  in  all  cases  be  limited  to  the  amount  unpaid  on  the  shares 

respectively  held  by  them  at  the  time  of  such  claim  or  demand." 

This  agreement,  as  executed  by  the  Untied  Porte  Company,  was 
accepted  by  the  directors  of  the  Progress  Company,  and  entered  on 
their  minutes  on  the  10th  of  June,  1869 ;  and  an  extraordinary 
meeting  of  the  shareholders  was  held  on  the  24th  of  Jun€^  when 
the  agreement  was  confirmed,  and  a  resolution  passed  to  wind  up 
the  company  voluntarily. 

On  the  22nd  of  June  a  petition  was  presented  to  wind  up  the 
Progress  Company  compulsorily,  and  an  order  to  that  effect  was 
made  on  the  26th  of  June ;  but  on  the  30th  of  July  the  compulsory 
winding-up  was  stayed  and  a  voluntary  winding-up  continued  under 
supervision. 

Mr.  James  Wynne  was  a  director  of  the  Progress  Company  and 
the  holder  of  twenty  fully  paid-up  shares  in  it. 

On  the  27th  of  July,  1869,  he  filled  up  and  forwarded  a  form  of 
application  for  shares  in  the  United  Ports  Company.  The  printed 
form  of  application  was  as  follows : — 

"  Progress  Assurance  Company  Limited. 
,    ''  Amalgamated  with  the  United  Ports  and  General  Insurance 

Company. 
\    <'  To  the  Directors  of  the  United  Ports  and  Oeneral  Insurance 

Company. 
*^  In  accordance  with  the  terms  of  the  agreement  for  amalgama- 
tion entered  into  between  the  above  companies,  and  confirmed  by  an 
extraordinary  general  meeting  of  the  shareholdeni  of  the  Progress 
Assurance  Company j  Limited^  held  on  the  24th  June,  1869, 1  hereby 
request  that  you  will  allot  me  shares  in  the  UniUd  Ports 
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and  Oenerai  Inmranee  Ocmpany,  credited  with  £        thereon,  in  L.  JJ. 

exchange  for           shares  held  by  me  in  the  Frogrem  A9auranee  1873 

Compamf,  upon  which  the  sum  of  £        has  been  paid,  the  scrip  wvimi's 

certificates  for  which  are  herein  inclosed.  ^^^- 

''  Number  of  shares  in  Progress  «  •  •  • 

*'  Amount  paid  per  share •  ." 

It  was  alleged,  and  not  denied,  that  this  form  was  filled  up  by 
Mr.  Wynne  for  100  fully  paid-up  shares  of  £1  each  in  the]  com- 
pany ;  but  the  original  letter  of  application  was  lost. 

On  the  29th  of  July,  1869,  he  wrote  ^to  the  secretary  of  the 
United  Porte  Company  the  following  letter : — 

"  Dear  Sir, — ^In  my  letter  of  Tuesday  last,  enclosing  to  you  and 
to  the  committee  the  scrip  certificate  of  my  twenty  shares  in  the 
Progress  Assurance  Company,  I  omitted  to  request,  as  I  intended, 
that  the  committee  would  not  place  my  letter  to  the  directors  of 
the  United  Ports  Company  in  their  hands  until  such  time  as  the 
compulsory  winding-up  of  the  Progress  Company  shall  have  been 
changed  into  a  voluntary  winding-up,  and  all  impediments  in  the 
way  of  amalgamation  of  the  two  companies  removed.  If,  as  I 
suppose,  you  shall  receive  this  before  the  committee  have  for- 
warded my  letter  to  the  directors  of  the  United  Ports  Company,  I 
request  that  they  may  retain  it  until  the  arrangements  shall  be  in 
such  a  state,  by  the  removal  of  all  impediments,  as  that  the  amal- 
gamation of  the  companies  can  certainly  be  effected. 

"lam,  &c., 

^  James  Wynne^ 

On  the  7th  of  August  a  letter  of  allotment  was  sent  from  the 
oflBce  of  the  company  to  Mr.  Wymie  in  the  following  terms : — 

'*The  United  Ports  a/nd  Oenerai  Insurance  Company, 
"17  &  18,  Comhia,  London,  E.C., 

*'  7th  August,  1869. 
"  Sir, — ^The  directors  of  the  Unitid  Ports  and  (Oenerai  Insuran4^ 
Compa/ny  have  allotted  you  100  shares  in  purauance  of  an  arrange- 
ment with  the  liquidators  of  the  Progress  Assurarhee  Company  and 
the  United  Ports  a/nd  Oenerai  Insurance  Company  for  a  transfer  of 
the  former  to  the  latter  company,  and  have  entered  your  name  in 
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L.  JJ.      the  register  of  members  of  the  United  Parts  and  Oenerai  Insurance 

1878        Company  as  a  member  of  the  company  ia  respect  of  such  shares. 

Wynne's     ^^^  amount  to  be  credited  on  such  shares  will  be  the  proportionate 

2^       amount  of  the  net  assets  of  the  Progren  Assurance  Ccmpany, 

Limited.    Certificates  for  such  shares  will  be  issued  in  exchange 

for  this  allotment  letter  when  requested  in  writing  so  to  da 

''  I  am,  Sir^  your  obedient  servant, 

*'  J*.  E.  Leyland,  Greneral  Manager." 

Mr.  Let/land,  who  signed  this  letter,  was  not  the  general  manager 
of  the  company,  but  was  employed  by  them  in  some  other  capacitv, 
and  there  was  no  eyidence  by  what  authority  he  wrote  the  letter. 
A  minute  appeared  in  the  minute  book  of  the  directors  that  oa 
the  7th  of  August,  1869,  the  directors  had  allotted  100  shares  to 
Mr.  Wynne;  but  the  minutes  of  the  meeting  were  not  signed  bj 
any  person  as  chairman.  Mr.  Wynnes  name  was,  however,  placed 
in  the  share  register  as  the  holder  of  100  ordinary  shares. 

Mr.  Wynne,  being  absent  on  a  yachting  cruise,  did  not  receive 
the  letter  of  allotment  till  the  end  of  August  On  the  31st  of 
August  he  wrote  Mr.  Leyland^  as  the  general  manager  of  the 
United  Ports  Company ^  the  following  letter : — 

'^  Dear  Sir, — I  enclose  a  copy  of  an  account  settled  and  certified 
by  Mr.  Braithwaite  as  general  manager  of  the  Progress  Assurance 
Company,  In  it  you  will  see  an  item  of  £75  12s,  due  to  me,  and 
£6  6«.  travelling  expenses.  A  great  part  of  this  was  money  oat 
of  my  own  pocket  for  travelling  and  living  for  thirty-five  days, 
and  the  rest  was  for  professional  business  under  agreement  I  do 
not  require  payment  of  this  account  at  present  unless  perfectly 
convenient  to  the  United  Ports  Company,  but  I  shall  feel  much 
obliged  to  the  directors  if  they  will  let  me  have  on  account  of  it 
a  sum  of  £30,  which  I  have  a  present  occasion  for ;  and  I  shall 
thank  you  if  you  will  lay  this  my  letter  and  request  before  your 
board. 

As  I  am  now  staying  in  Dublin  for  a  short  time,  I  may  be  able 
to  do  something  in  the  way  of  forwarding  the  interests  of  the 
company  if  you  will  let  me  know  in  what  way. 

**  I  am,  &c, 

"James  Wynne. 
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**P.S. — ^The  portion  of  the  account  which  is  for  fees  as  director      L.  JJ. 
will  remain  nntil  the  other  directors  can  be  paid.    It  is  only  the       1878 

moneiy  oat  of  my  own  pocket  and  ander  agreement  that  I  request  wtonb's 
of  the  directors  to  be  so  good  as  to  let  me  have  on  account."  ^^ 

On  the  6th  of  October  Mr.  Wynne  came  to  London,  and  on  the 
10th  he  called  on  Mr.  LeyUmd  and  asked  him  for  an  explanation  of 
the  letteir  of  allotment ;  but  Mr.  Leyland  said  he  was  unable  to 
give  him  any  information  about  it.  He  then  made  inquiries  of 
the  chairman  and  the  solicitor  of  the  UniUd  PorU  Company ^  and 
in  oonveraation  with  them  objected  to  take  the  shares,  but  was 
informed  by  both  of  them,  as  he  alleged,  that  his  name  was  not 
entered  on  the  raster  as  ashat^holder. 

On  the  15th  of  October  Mr.  Wynne  wrote  a  letter  to  the  secre- 
tary of  the  company  formally  repudiating  the  shares  as  having 
been  allotted  in  a  maimer  dire^y  contrary  to  the  agreement.  In 
the  meantime  he  attended  no  meetings  of  the  company  and  took 
no  part  in  its  business. 

On  tike  7th  of  October,  1869,  a  petition  was  presented  to  wind 
up  the  UniiedPorts  Cbmpmy,and  an  order  to  that  effect  was  made 
on  the  9th  of  November  following. 

Under  these  circumstances  the  Yice-Chancellor  held  that  Mr. 
Wynne  ought  to  be  settled  on  the  list  of  contributories  of  the 
United  Porte  Company  for  100  shares,  and  Mr.  Wynne  appealed 
from  this  decision  (1). 


(1)  18T3.  May  30. 


not  witbin  ibis  ease.    There  -ms  an 

agreement  to  amalgamate;  the  agree- 
Sib  Jamks  Bacon,  V.C.  :—  xnent  of  the  8th  of  June,  1869,  is  a 

The  Act  of  Parliament  pdnts  out  fact  beyond  all  queation.  The  com- 
difltiiiotly  that  in  order  to  eonatitnte  plaint  ag^inat  the  claim  of  the  Ifqtii- 
ft  person  a  member  of  a  company  he  dalor  might  desBrre  conaideraJtloQ  if 
must  be  one  who  has  agreed  to  take  the  question  were  simply  between  Mr. 
shares  in  the  company,  and  whose  name  Wtpitie  and  the  United  Ports  Com' 
la  on  the  register.  In  the  present  case  pany.  It  is  not  that  at  all.  The 
there  is  no  doubt  about  the  latter  question  is,  whether  Mr.  Wynno  has 
point.  The  only  question  ia»  whether  agreed  to  take  shares— »no  matter  what 
Mr.  Wynne  agreed  to  take  shares  in  the  shares,  no  matter  under  what  circum- 
company ;  and  all  the  argument  which  stances.  Now,  in  pursuing  this  in- 
I  have  listened  to  upon  the  aabjed  of  qsiry,  the  Urst  thing  that  strikes  me  is 
the  invalidity  of  the  agreement  for  amal-  Uiat  the  agreement  for  amalgamation 
gamation,  and  of  the  application  of  the  was  entered  into  with  the  full  know- 
clauses  in  the  Act  of  Parliament,  is     ledge  and  sanction  of  Mr.  Wynne.   He 
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I^JJ«  When  the  matter  was  heard  before  the  Vioe-Chanoellor,  the 

1873       discrepancy  between  the  parts  of  the  agreement  executed  bj  the 


Casx.  ttos  an  active  direotor  of  the  Prograa 
**"^  Company t  and  he  approved  the  agree- 
ment and  did  his  beat  to  cany  it  into 
effect  The  proceedings  were  aooident- 
ally  delayed  by  the  proceedingi  of  a 
hostile  creditor  who  obtained  an  order 
for  a  compulsory  windbg-np ;  but  when 
that  was  pat  an  end  to,  and  tiie  sopep- 
vision  order  was  made«  the  agreement 
was  carried  ont  The  IGlst  section  of 
the  Act  of  1B62  applies  to  totally  dif- 
ferent circumstances^  and  has  no  bear- 
ing on  the  present  case.  The  only 
question,  therefore,  is,  whether  Mr. 
Wynne  had  agreed  to  take  shares  in 
the  United  ForU  Company;  and  the 
oiroumstanoes  under  whidi  he  agreed 
to  take  the  shares  have  nothing  what* 
ever,  in  my  opinion,  to  do  with  the 
matter.  [His  Honour  then  reviewed 
the  evidence  in  the  case,  and  read  the 
letter  of  application,  the  letter  of  allot- 
ment, and  Mr.  Wynne's  letter  of  the 
Slst  of  August,  1869,  and  proceeded  to 
say :— ']  I  take  the  case,  therefore,  to 
he  clear  and  complete;  and  whether 
the  agreement  for  amalgamation  was 
valid  or  not  is  a  matter  of  perfect  in- 
difference as  between  the  creditors  of 
the  United  Porte  Compamy  and  Mr. 
Wynne^  because  I  think  it  clearly 
proved,  and  not  disputed  by  him,  that 
he  did  apply  for  shares  in  the  United 
Forte  Company,  and  that  his  applica- 
tion was  acceded  to,  and  that  he  re- 
ceived the  letter  of  allotment ;  and  if 
he  had  not  received  the  letter  of  allot- 
ment, I  think  the  case  would  have 
been  equally  clear ;  and  I  do  not  think 
that  its  strength  is  in  any  degree  im- 
paired because  m  this  printed  drcnlar, 
addressed  to  all  the  shareholders  to 
whom  shares  had  been  allotted—- and 
properly  so  addressed--in  two  lines 
addrefssd  more  particularly  to  those 


who  did  not  bold  paid-op  shares^  it  is 
stated  that  the  amount  to  be  credited 
in  respect  of  such  shares  would  be  iht 
proportionate  amount  of  tiie  net  assets 
of  the  Frogreu  AM$wranoe  Compamy, 
because  he  must  have  known  that  the 
insertion  of  those  two  lines  had  no 
application  to  him  under  the  agree- 
ment for  amalgamation.  Then,  being, 
as  I  have  said,  clearly  proved  to  be  a 
person  who  had  agreed  to  take  shares 
in  the  United  Forte  Company^  a&d 
being  on  the  share  register,  what  doei 
he  do?  What  was  more  eaqr  and  dear 
than  the  oourBe  which  he  ought  to  have 
pursued  if  the  case  which  he  has  setup 
at  the  bar  could  be  maintained?  The 
United  Forte  Company  was  a  going 
concern  at  that  time,  with  directors 
and  secretary,  and  there  was  nothing 
to  prevent  Mr.  Wynne  from  remon- 
atrating  with  them,  and  saying,  *I 
have  received  a  letter  of  aUotmnt,  bat 
I  am  not  bound  by  it  I  do  not  accept 
these  terms;  I  withdraw  the  applica- 
tion for  shares."  He  does  nothing  of 
the  kind«  He  busies  himself  with 
going  about  the  city  of  London  look- 
ing for  the  secretary  and  other  people; 
he  has  conversatiiHis  witli  them,  whidi, 
whatever  they  were,  cannot  afleet  the 
case  in  the  slightest  degree.  He  never 
at  any  time  objects  to  his  being  on  the 
register  or  a  member  of  this  campsny 
until  after  the  winding-up  petition,  and 
not  effectually  until  the  official  liqui- 
dator calls  upon  him  to  sustain  the  obli- 
gation which  the  iact  of  his  being  a 
member  fixes  on  him.  If  the  esse  re- 
specting the  validity  or  invalidity  of  the 
agreement  ibr  amalgamatkin  were  now 
to  be  gone  into,  there  would  have  beena 
great  deal  more  to  be  said  on  it  than  I 
think  it  now  necenaiy  to  say,  as^  in 
my  opinioD,  it  has  nothing  to  do  with 
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two  companies  bad  not  been  discoyered,  bnt  that  fact  was  pnt  in 
^videnoie  before  the  hearing  of  the  appeaL 

Mr.  Judksonj  Q.C.,  and  Mr.  Oraham  HasHnffs,  for  the  Appellant : — 

Hr.  Wynne  neyer  agreed  to  become  a  shareholder  in  the  United 
PortB  Company.     In  the  first  plaosi  hia  application  was  condi-* 
tional  on  the  amalgamation  taking  place ;  and  the  amalgamation 
never  did  take  place.    The  two  parts  bf  the  agreement  differed 
materially^  and  were  therefore  void,  and  the  agreement  fell  through. 
Hia  application  consequently  failed  also :  ShaekleforcFs  Oom  (1) ; 
Dougan^s  Case  (2) ;  Chrrissm^s  Oaee  (3).  In  the  second  place,  inde- 
pendently of  the  amalgamation,  there  was  no  complete  contract  to 
take  shares  at  all.    Mr;  Wynne  applied  for  paid-up  shares,  and  the 
directofs  allotted  Mm  shares  the  amomit  paid  on  which  depended 
on  the  assets  of  the  Progress  Company.    Mr.   Wynne  was  on  a 
cruise  when  the  letter  was  sent,  but  as  soon  as  he  returned  to 
London  he  lost  no  time  in  repudiating  the  allotment.    Eyen  if  he 
had  not  repudiated  it  he  could  not  be  bound,  for  there  is  no  proof 
that  Leyland  had  any  authority  to  write  the  letter ;  nor  was  the 
minute  of  the  board  meeting  signed,  as  it  ought  to  haye  been, 
under  the  Comipames  Act,  1862,  s.  67. 

Mr.  AmphUtt,  Q.C.,  and  Mr.  Brooksbank,  for  the  ofiScial  liqui- 
dator :— 

With  respect  to  the  amalgamation,  the  copy  of  the  agreement 


the  question;  and  I  decide  the  obm 
only  upon  evidence  of  the  fact  that 
Mr«  Wynne,  knowing  yeiy  well  what 
he  was  doing,  applied  for  shares  in  the 
United  ForU  Company^  koA  that  his 
application  was  acceded  ta  Whether 
there  wonld  have  been  any  question 
between  him  and  the  company  as  to 
the  terms  on  which  they  acceded  to  his 
application,  is  a  matter  which  I  have 
not  to  inquire  into,  bnt  that  they  did 
accede  to  his  application,  that  he  had 
full  notice  that  they  did  accede  to  his 
application,  that  he  wrote  the  letter  of 
the  Slst  of  August,  1869,  knowing  that 
they  had  acceded  to  it,  and  adopting 

4 


the  amalgamation  that  had  taken  place, 
and  asking;  to  be  paid  a  debt  by  the 
United  ForU  Company  which  was 
originally  due  from  the  Progress  Com" 
panyt  and  that  from  that  time  to  the 
time  when  this  qu^tion  arises  he  has 
neither  done  nor  said  anything  which 
expresses  a  dispute  on  his  part  as  to 
his  liability  as  a  person  who  has  agreed 
to  take  shares,  and  whose  name  is  on 
the  register  of  the  company.  My 
opinion,  therefore,  is  that  he  must  be 
retained  on  the  list  of  contribatories. 

(1)  Law  Rep.  1  Ch.  667. 
.     (2)  Ante,  p.  540. 

(3)  Ante,  p.  507. 
M2  1 
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L.  JJ.      executed  by  the  United  Porta  Company  was  aooepied  by  the  Pro- 
1873       gre88  Company  and  acted  on  by  them.    It  was»  theiefoie,  da  fado 
Wtsite'b     ooncladedy  and  was  considered  to  be  so  by  both  parties.    But 
^^       whether  it  was  void  or  not  the  application  was  unconditional  as 
against  the  creditors  of  the  company ;  they  haye  nothing  to  do 
with  Mr.  Wynne's  motives  for  making  the  application.    The  allot- 
ment to  Mr.  Wynne  was  binding  on  him.    Although  the  chair- 
man's signature  to  the  minute  is  the  best  eridence,  it  may  be 
proved  aliunde.    His  name  was  on  the  register,  and  it  is  for  him 
to  shew  that  it  was  improperly  placed  there.    The  books  were  not 
very  regularly  kept,  but  the  share  register  contained  everything 
that  was  necessary,  and  it  is  prima  facie  evidence  of  all  that  it 
contains :  WhOMle  Com  (1) ;  C(mp<Miiee  Act,  1862,  s.  37. 

The  tsiCt  that  a  man  applies  for  paid-up  shares,  and  the  directors 
allot  him  unpaid  shares,  may  be  a  ground  of  complaint  against  the 
directors;  but,  if  he  allows  himself  to  be  placed  on  the  r^;bter, 
he  is  a  member  of  the  company,  and  is  liable  as  such  to  the  cre- 
ditors. Mr.  Wynne  might,  perhaps,  have  repudiated  the  shares  if 
he  had  done  so  at  once,  but  he  did  not  make  any  formal  remon- 
strance till  after  the  petition  for  winding-up  had  been  presented, 
and  contented  himself  with  holding  conversations  with  the  chair- 
man and  solicitor ;  and,  in  fact,  he  expressly  sanctioned  both  the 
amalgamation  and  the  allotment  by  writing  the  letter  of  the  31st 
of  August  to  the  manager,  claiming  the  debt  due  to  him  from  the 
Progreae  Company.  It  is  therefore  too  late  for  him  now  to  repu- 
diate the  shares :  Eare^s  Case  (2) ;  KineaicFs  Case  (3) ;  Lawrence  9^ 
Ca8e(A);  PeOaU'e  Caae{p) ;  BlaekACoJs  Ca8e(6);Perretes  CaeeiTj. 
If  the  company  had  been  successful,  Wynne  might  have  insisted 
oa  the  company  giving  him  the  shares. 

SiB  W.  M.  James,  L.  J. : — 

In  this  case  I  am  of  opinion  that  the  decision  of  theVice- 
Ohancellor  cannot  be  sustained.    A  very  material  fact  has  been 

(1)  2  De  G.  &  J.  677.  (4)  Law  Rep.  2  Ch.  412. 

(2)  Law  Eep.  4  Oh.  503.  (6)  Ibid.  527. 

(3)  Ibid.  2  Ch.  420.  (6)  AnU  n.  254. 

(7)  Law  Bep.  15  Eq.  250. 
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added  to  the  case,  which  was  not  before  the  Vtoe  Chanoellor.    It      L.  JJ. 
is  now  made  out  beyond  all  question,  according  to  my  yiew  of  the       ISTS 
facts  and  the  law,  that  there  never  was  any  amalgamation  between     wtmfb's 
the  two  companies  at  alL    The  facts  were  these:  The  managing       ^^ 
bodies,  the  directors  of  the  two  companies,  had  preliminary  nego- 
tiations and  came  to  what  is  called  an  agreement  for  amalgamation, 
but  when  the  documents  come  to  be  produced  there  is  this  most 
extraordinary  thing,  which    I  never  saw  before  in  any  ease. 
The  docnment  under  the  seal  of  the  one  company  is  substan- 
tially different  from  the  document  under  the  seal  of  the  other 
-company,  although  they  were  intended  to  be  the  two  parts  of 
one  agreenoient.    In  one  document  there  is  an  unqualified  cove- 
nant by  the  purchasing  company,  but^  when  you  come  to  look 
at  the  docnment  which  was  executed  by  the  purchasing  company 
the  covenant  is  very  different ;  it  is  limited  to  the  assets  of  the  com- 
pany, and  you  cannot  possibly  say  that  those  two  documents  can 
be  part  of  one  agreement  when  they  do  not  agree.    There  never 
was  in  fieust  the  amalgamation  which  was  the  basis  of  the  whole  of 
the  arrangement  between  the  companies. 

Then  starting  with  this  fact»  that  there  was  no  amalgamation,  we 
find  that  Mr.  Wynne  writes  a  letter  supposing  that  that  amalgama- 
tion is  about  to  be  effected,  or  that  it  had  been  effected.  If  in  answer 
to  that  letter  there  had  been  a  simple  assent  to  the  terms,  or  if  he 
had  said,  **  Having  regard  to  the  amalgamation,  I  apply  for  so 
many  shares,''  and  the  company  had  allotted  him  so  many  shares, 
very  possibly  he  might  have  found  himself  fixed  with  the  shares ; 
because,  although  the  amalgamation  was  the  motive  and  the  cause 
of  his  applying  for  them,  if  he  had  applied  for  shares,  and  they  had 
been  allotted  and  he  was  put  on  the  register,  and  found  on  the 
register  at  the  time  of  the  winding-*up,  he  would  have  been  in  the 
.same  position  as  other  persons  who^  under  a  mistake  of  fact  or  law, 
had  applied  for  shares  and  had  them  allotted,  and  found  them- 
^ves  registered  according  to  their  contract. 

But  what  occurred  was  this :  He  writes  a  letter  asking  to  have 
shares  allotted  to  him  upon  certain  terms,  the  terms  being  very 
material  to  him,  namely,  that  he  shall  have  paid-up  shares  allotted 
to  him  in  consideration  of  shares  in  another  company.    In  answer 
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li.  JJ.  to  that  a  letter  written  nobody  knows  how,  or  by  whose  authority, 
1878  or  under  what  ciremnstanc^,  is  sent  to  him  containing  a  totally 
Wnn^s  different  bargain,  saying  that  the  Untied  Parts  Company  haxe 
^^  allotted  to  him  so  many  shares,  and  he  will  be  credited  with  the 
proporti(m  of  the  assets  as  they  come  in  from  the  company  which 
has  proposed  to  amalgamate  with  it.  Those  are  difleient  terms. 
If  it  stood  on  those  two  letters  I  did  not  understand  Mr.  AmpUett 
.to  contend  serionsly  that  there  was  any  contract  between  them. 
Bat  he  says  that  the  second  letter  went  on  to  say,  "  We  have  put 
you  on  the  register  on  these  terms,"  and  then  that  Mr.  Wynney  having 
received  this  letter,  so  far  acquiesced  in  it  and  so  far  abstained 
from  objecting  to  it,  and  that  he  must  be  considered  to  have 
entered  into  an  implied  agreement  to  accept  the  shares  upon  the 
terms  contained  in  that  letter.  Mr.  Wynne  seems  to  be  a 
lawyer,  and  the  time  when  this  happened  was  during  the  Long 
Vacation,  when  he  was  yachting,  and  he  happened  to  put  into 
Dublin  at  the  end  of  August,  when  he  received  this  letter.  No- 
thing further  was  done  by  him,  exoept  that  he  wrote  to  ap[dy  for 
money  which  was  due  from  the  company  about  to  be  amalgamated^ 
and  that  letter  was  addressed  to  some  person  from  whom  he  had 
received  a  communication,  merely  applying  for  the  payment  of  a 
debt  which  he  alleged  to  be  due.  There  were  no  certificates  of 
shares  received  by  him.  He  never  attended  any  meeting,  be 
never  did  any  act,  he  never  received  anything  whatever,  and 
coming  to  town  early  in  October,  before  the  winding-up,  he  goes  to 
the  authorities  at  the  office,  and  says,  **  I  entirely  repudiate  this; 
I  will  not  have  it ;  I  have  nothing  to  do  with  it ; "  and  he  goes  to 
the  chairman  and  the  attorney,  and  he  is  assured  by  one  or  both 
of  them  that  his  name  is  not  on  the  register  of  shareholders.  It 
appears  to  me  that  it  would  be  carrying  the  doctrine  of  acquies- 
cence— the  making  of  an  agreement  by  implication,  for  that  is  the 
meaning  of  acquiescence — to  an  extravagant  length  to  say  that  a 
man  is  not  to  have  from  the  end  of  August  till  the  beginning  of 
October  to  consider  whether  he  shall  or  not  become  a  member  of 
a  company  with  this  alteration  in  his  proposal,  which  he  would 
have  objected  to  at  once  if  iiis  occupation  of  yachting  had  not  pre- 
vented his  considering  it.  He  found  himself,  instead  of  being  the 
holder  of  shares  which  w^e  paid  up,  the  holder  of  shares  which 


were  not  paid  up,  which  makes  a  material  difference.    I  think  this      L.  JJ. 
geJQLtleman  is  not  estopped  by  any  act,  or  any  length  of  time  or  laches,       1S78 
from    saying  that  the  letters  of  application  and  allotment  did     w''^ 
not  constitQte  an  agreement^  and  that  in  October  he  was  in  sufBcient       Cask. 
time  to  sayi  ''I  will  not  accept  the  terms  on  which  you  say  you       ""^ 
have  allotted  the  shares  to  me/'    I  am  of  opinion  that  there  never 
was  an  agreement  between  these  parties  either  expressly  or  by 
implication  or  acquiescence.  The  order  of  the  Yic^Chancellor  must 
therefore  be  discharged. 

Sib  G.  Msllish,  \xi : — 

I  am  of  the  same  opinion.    In  the  first  place,  I  entirely  agree 
that  there  was  no  binding  agreement  for  amalgamation  between 
these  two  companies.    That  agreement  was  intended  to  be,  and 
could  only  be,  by  deed.    It  may  be  that  the  shareholders  in  both 
companies  agreed  to  it,  but  the  agreement  was  simply  to  give 
authority  to  the  directors  to  make  an  agreement  for  amalgamation 
between  the  companies  under  the  seal  of  the  two  companies,  and 
that  was  manifestly  necesBary,  because  of  course  if  the  assets  of  the 
Proffress  Company  were  to  be  handed  oyer  to  the  United  PcrU  Oom- 
pantf  it  was  the  yery  essence  of  the  agreement  that  the  Progress 
Company  should  have  a  covenant  from  the  United  Porta  Company 
that  they  would  pay  the  whole  of  thdr  debts ;  and  in  the  notice  for 
amalgamation  it  does  not  appear  that  anything  was  said  about 
there  being  any  limitations  on  the  covenant  of  the  United  Porte 
Company.    Then  the  terms  having  been  arranged,  and  the  inden- 
tore  drawn  in  two  parts,  without  any  clause  limiting  the  agreement, 
the  Progrees  Company  execute  their  part,  by  which  they  transfer 
their  assets  to  the  United  Porte  Company^  professing  to  have  in  the 
part  ihey  execute  an  unlimited  covenant  from  the  United  Porte 
Company  to  pay  their  debts  and  perform  the  agreement ;  but  the 
United  Porte  Company^  before  they  execute  the  other  part  of  the 
agreement,  insert  a  clause  or  proviso  which  has  the  effect  of  limit- 
ing their  liability  to  the  amount  of  their  capital,  stock,  and  shares. 
The  question  is,  what  is  the  effect  of  that  in  point  of  law  ?    I  am 
not  aware  that  that  point  has  ever  been  raised.  I  never  met  with  a 
case  where  there  has  been  that  variation  between  the  two  parts  of 
a  deed.    In  mercantile  cases  a  variation  between   the  bought 
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L.  JJ.  and  sold  notes  is  a  matter  that  has  often  oecnrred,  and  the  result 
1878  of  it  always  is  that  there  is  no  contract,  and  it  may  be  that  both 
Wtnhe's  parties,  after  they  thought  they  had  entered  into  an  agreement  by 
^jff*  the  bought  and  sold  notes,  acted  upon  the  agreement,  bnt  even 
though  they  have  done  that,  unless  you  can  find  out  from  their 
acts  which  of  the  two  agreements,  namely,  that  contained  in  the 
bought  note  or  that  contained  in  the  sold  note,  is  the  one  upon  which 
they  acted,  there  is  no  confirmation  of  the  agreement  So  it  is  here. 
Assuming  that  the  companies  can  be  bound  (about  which  I  have 
great  doubt)  without  a  contract  under  seal,  yet»  in  order  that  it  may 
be  confirmed  by  their  acting  upon  it  afterwards,  there  must  be  some- 
thing to  shew  whether  they  were  acting  on  the  part  of  the  indenture 
executed  by  the  United  Ports  Company,  or  the  part  executed  by 
the  Progress  Company^  I  do  not  see  anything  by  which  to  discover 
on  which  of  the  two  parts  they  were  acting,  so  that  if  it  was  held 
to  be  a  binding  agreement  between  the  two  companies,  it  would  be 
impossible  to  discover,  what  in  the  events  that  have  happened 
would  be  a  most  material  thing  to  know,  namely,  whether  the 
Unilei  Ports  Company  were  only  liable  out  of  their  capital,  stock, 
and  funds,  in  which  case  the  Progress  Company  would  only  take 
pari  passu  with  the  policy-holders;  or  whether  it  is  an  abso- 
lutely unlimited  covenant^  in  which  case  the  Progress  Company 
might  compel  payment  from  all  the  shareholders.  The  only 
result  is  that  the  decision  must  be  that  there  is  no  agreement 
at  alL 

Then,  there  being  no  amalgamation,  an  application  is  made  by 
Mr.  Wynne  for  shares  in  the  company  in  accordance  with  the 
amalgamation.  No  doubt  he  made  that  application  under  a 
mistaken  supposition  that  there  was  an  amalgamation,  when  in 
fact  there  was  none.  An  answer  to  that  application  was  sent,  the 
irregularity  of  which  is  certainly  most  surprising.  In  the  fiist 
place,  it  turned  out  when  they  ofiered  in  evidence  the  resolution 
for  allotment,  that  it  was  not  signed,  and  therefore  there  is  not 
the  particular  evidence  pointed  out  by  the  Act  of  Parliament 
Then  there  is  nobody  found  to  give  evidence  who  was  present  at 
that  meeting,  and  therefore  the  allotment  cannot  be  proved 
aliunde.    The  next  thing  is,  that  with  the  notice  of  the  allotment 
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a  notice  is  sent  by  a  person  having  very  little  connect! 

oompany,  containing  terms  totally  different  from  the 

Air.  Wynne  had  offered  to  take;  and  although  it  r< 

agreement  for  amalgamation,  yet  such  terms  are  mos 

different  from  the  agreement  for  amalgamation,  becaus 

to  the  agreement  for  amalgamation,  Mr.  Wynne,  ha: 

shareholder  in  a  limited  company  with  paid-np  shares,  a 

liable  for  nothing,  was  to  receive  paid-np  shares  t 

amount  in  a  company,  unlimited  it  is  true,  but  ne 

company  which  in  all  its  contracts  inserted  a  clause  tli 

to  be  no  liability  to  pay,  except  out  of  their  capital,  stocl 

The  practical  effect  would  not  be  precisely  the  sam€ 

would  be  liable  to  the  costs  of  the  amalgamation  a 

dental  debts  which  were  not  covered  by  the  limits 

would  be  very  nearly  in  the  same  position  as  a  shar 

shares  fully  paid  up  in  a  limited  company.    Then 

which  is  sent  states  that  they  have  allotted  the  shares, 

merely  that  he  is  to  be  credited  with  his  proportion  of 

the  Proffress  Company.  We  know  what  the  result  of  tl 

Some  portion  of  the  assets  had  been  handed  over,  and 

of  the  liabilities  paid,  and  there  was  a  small  balance  oi 

other,  it  does  not  appear  which,  but  the  matter  could 

pleted  on  account  of  the  variation  in  the  deeds.    The  pi 

would  be  that  Wynne  would  be  a  shareholder  in  an  ui 

pany  without  anything  paid  at  all.     In  my  opinion  i 

to  say  that  he  has  not  become  a  shareholder.    The  A 

ment  says  that  to  constitute  a  shareholder  a  man 

agreed  to  become  a  member  of  the  company,  and  : 

on  the  register.    The  result  of  the  documentary  evi 

there  is  no  agreement  and  no  amalgamation,  neither 

agreement  between  him  and  the  United  Ports  Compaq 

an  offer  and  no  acceptance  of  the  offer.    There  is  a  I 

by  a  person  having  no  authority  to  write  what  he  di 

to  make  an  acceptance  on  different  terms.    The  whol 

against  Mr.  Wynne  is  that  he  was  told  that  he  was  on 

and  that  he  did  not  object  to  that  in  time.    It  is  nol 

lay  down  in  this  case  that  if  a  man  is  told  he  is  on 
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L.  J  J.  when  he  never  sent  any  offer  or  proposal  at  all,  he  is  not  obliged  to 
1873  answerthat;  forlthink  thatif,  as  in  this  case,  a  person  makes  some 
Wynne's  proposal,  and  he  knows  that  there  is  some  mistake,  it  is  his  basinesB, 
2^*  within  a  reasonable  time,  to  take  some  steps.  Bat  we  have  to  look 
at  all  the  circumstanoes,  and  we  find  that  in  this  case  Mr.  Wywne 
is  a  lawyer,  and  he  was  away  for  the  Long  Vacation,  yachting,  and 
he  got  this  letter  when  he  put  inioDvhlifu  He  could  not  Teiy 
weU  have  taken  any  immediate  steps,  for  the  Coorts  were  not  op^, 
and  if  he  had  gone  to  the  Vacation  Jndge^  I  doubt  whether  he 
would  have  entertained  a  summons  to  take  him  off  the  register.  He 
did  not  receive  the  letter  till  the  end  of  August,  and  he  made  his 
application  tolerably  early  in  October.  I  do  not  beliere  that  any 
creditor  could  really  be  prejudiced  in  the  interval,  and  before  the 
winding-up  order  he  made  his  objection.  There  is  a  considetaUe 
distinction,  I  apprehend,  between  a  voidable  contract  which  is 
capable  of  being  avoided  and  a  void  contract  which  is  capable  of 
being  affirmed.  Here  there  is  no  contract  at  all,  and  the  most  yoa 
can  say  is  that  he  has  notice  that  they  are  goiog  to  treat  him  as  a 
shareholder,  and  by  not  objecting  to  it  he  may  have  ratified  and 
assented  to  it. 

Under  these  circumstances  I  think  we  are  justified  in  holding 
that  he  has  not  assented  to  the  contract^  and  therefore  the  order  of 
the  Yioe-Ohancellor  must  be  reversed. 

Solicitors  for  the  Appellant :  Messrs.  Woodrooffe  <&  Plaskitl. 
Solicitor  for  the  Eespondent :  Mr.  Pulbrook. 
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CORPORATION  OF  HASTINGS  v.  IVALL.  l.jj. 


[1871    U.    180.] 
JProiu^ion  of  Boyuments — Protection — FuriJier  Affidavit, 

Plain tiffi,  being  called  upon  for  an  afiBdavit  of  docamentv,  filed  au  affidavit 
apecifjing  yarioiis  documents  as  to  which  they  claimed  protectioD,  on  the 
ground  that  they  were  evidence  of  tlieir  own  title.  An  order  was  made  for 
their  prodnction.  The  Defendant  afterwards  obtained  an  order  for  a  further 
affidavit,  and  the  Plaindffs  filed  an  affidavit  specifying  various  documents, 
including  some  which  had  been  produced  under  the  former  order,  and  con- 
tained matter  appearing  to  support  the  Defendant's  case,  and  claiming  pro- 
tection for  them  on  the  ground  that  they  exclusively  related  to  the  Plaintiffs' 
title,  and  did  not  evidence  or  support  any  part  of  the  case  made  by  the 
Defendant.    Yice-Chanaellor  MaUas  having  ordered  their  production  >— 

JSeld^  on  appeal,  that  production  ought  not  to  be  ordered  at^once,  but  that 
the  Plaintiffs  must  file  a  further  affidavit,  and  that  the  form  in  Minet  v. 
Morgan  (1)  was  the  right  form. 

JL  HIS  was  a  motion  by  the  Plaintiffd  bj  way  of  appeal  from  an 
order  of  Yice-Ohancellor  MaUns  for  production  of  dooaments.  - 

The  bill  was  filed  in  July,  1871,  by  the  Corporation  of  Hading^ 
to  prevent  the  Defendant,  who  was  a  contractor,  from  depositing 
earth  and  stones  on  the  beaoh  in  front  of  Warricr  Square  at 
HtulinffBy  between  high  and  low  water  mark.  The  Plaintiffs 
claimed  to  be  owners  of  the  shore  under  letters  patent  granted  by 
Qneen  Mizdbelh.  The  Defendant,  by  his  answer,  did  not  set  up 
any  title  in  himself,  but  alleged  that  the  shore  at  this  point  was 
not  included  in  the  letters  patent,  and  belonged  either  to  the 
Crown  or  to  a  Mr.  Eversfidd.  In  support  of  this,  he  referred  to 
an  action  of  Macs  y.  PhUeox,  in  which,  in  186i,  Mace,  a  lessee 
from  the  Crown,  recovered  judgment  in  an  action  for  trespass 
against  a  person  who  had  placed  bathing  machines  on  the  shore 
under  a  license  from  the  corporation ;  and  to  an  action  of  eject- 
ment, in  which  Tiitf,  who  claimed  title  under  Mr.  Everajield,  had 
recovered  part  of  the  foreshore  from  Dewdney,  who  claimed  under 
the  corporation. 

The  Defendant,  having  answered  the  bill,  took  out  a  summons 
(1)  Ante,  p.  361. 


1873 
Aug.  7. 
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L.  JJ.       for  the  production  of  docaments  by  the  Plaintiffs.    The  PlaJntifis 

1873       filed  an  affidavit,  setting  forth  two  schedules  of  document^  and 

CoEPwuTioN  objecting  to  produce  those  in  the  second  schedule,  as  to  those 

Of  Hastings  ^^  ^^  q^^  ^^^^^  ^^  ^^^  ground  that  they  were  privileged  commu- 

^    ivALL.      nications,  and  as  to  those  in  the  second  part,  on  the  ground  that 

they  were  "  title  deeds  and  documents  evidencing  and  shewing  the 

title  of  the  Plaintiffs  to  the  beach  in  question  in  this  suit."  Among 

them  were  the  corporation  accounts  from  the  year  1838  to  the 

year  1872. 

On  the  10th  of  May,  1872,  an  order  was  made  for  production  of 
the  documents  in  the  second  part  of  the  second  schedule. 

A  further  affidavit  as  to  documents  was  filed  by  the  Plaintiffs 
on  the  11th  of  May,  1872.      By  this  affidavit  the  town  dark 
stated  that  the  documents  mentioned  in  the  second  part  of  the 
second  schedule  to  the  former  affidavit  were  title  deeds  and  doca- 
ments evidencing  the  title  of  the  Plaintiff  to  the  beach  in  ques- 
tion, and  did  not,  nor  did  any  of  them,  as  he  believed,  make  out, 
evidence,  or  support  the  case,  or  any  part  of  the  case  made  by  the 
Defendant,  save  that  in  the  corporation  accounts  fix>m  1838  to 
1872,  mentioned  in  such  second  schedule,  were  books  numbered 
17  and  18,  which  contained  items  relating  to  the  actions  of  Tidi 
V.  Dewdney  and  Mace  v.  Philcax ;  and  he  submitted  that  he  was 
not  bound  to  produce  any  of  the  books,  but  that,  if  the  Court 
held  him  bound  to  produce  the  books  17  and  18,  he  ought  to  be 
at  liberty  to  seal  up  all  except  the  above-mentioned  items.    He 
also  stated  that  he  had  found  a  number  of  documents,  which  he 
scheduled,  but  claimed  protection  for  them,  as  having  been  pre- 
pared by  the  then  professional  adviser  of  the  corporation  for  Ae 
purposes  of  litigation  then  pending. 

On  the  10th  of  December,  1872,  an  order  was  made  by  which 
the  Judge,  being  of  opinion  that  the  former  affidavits  were  insuffi- 
cient, directed  the  Plaintiffs  to  file  a  further  affidavit 

The  town  clerk,  on  the  13th  of  February,  1873,  filed  a  further 
affidavit^  stating  that  he  had,  since  filing  his  former  affidavit, 
discovered  a  large  mass  of  old  documents,  which  he  had  set  forth 
in  the  schedule  thereto,  and  that  all  such  last-mentioned  doca- 
ments mentioned  in  the  second  part  of  such  schedule,  so  fiir  as 
they  related  to  the  matters  in  question  in  this  sm't,  were,  as  he 
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eerily  believed,  title  deeds  and  documents  evidencing  i 
and  relating  exclusively  to  the  title  of  the  Plaintiffs  t< 
in  question,  and  did  not,  or  did  any  of  them,  as  he  bel 
ont»  evidence,  or  support  the  case,  or  any  part  of  the 
by  the  Defendant. 

Part  2  of  the  schedule  contained  a  list  of  cousidii 
than  1000  documents,  and  included  a  good  many  whii 
actually  produced  and  examined  under  the  previous  (i 
10th  of  May,  1872,  and  the  Defendant  considered  i\ 
them  contained  material  evidence  in  his  favour. 

The  Defendant  then  took  out  a  summons  for  the  p: 
Tarious  documents  comprised  in  the  second  part  of  l! 
to  the  last  affidavit    This  summons  was  adjourned 
and  on  the  12th  of  July  yice-Chancellor  Molina  made 
production  (1). 


(1)  1873.  July  12. 
Snt  R.  M  ALiNB,  V.C.  :— 

1  have  already  intimated  the  opinion, 
to  which  I  adhere,  that  if  the  question 
between  the  parties  rested  solely  upon 
that  passage  in  the  affidavit,  it  does  suffi- 
ciently protect  the  documents  by  swear- 
ing that  they  relate  exclusively  to  the 
title  of  the  Plaintiffs,  and  that  i^erefore 
the  production  of  them  could  not  be  en- 
forced. Then  the  second  point  which 
has  been  mainly  argued  is  this,  that  it 
has  happened  that  some  of  the  docu- 
ments scheduled  to  this  affidavit,  all  of 
which  are  stated  not  to  contain  any 
evidence  whatsoever  in  support  of  the 
Defendant's  title;  and  to  relate  exclu- 
sively to  the  Plaintiffs,  have  accidentally 
been  produced.  Mr.  Cotton,  in  his  open- 
ing, specified  particularly  the  documents 
included  under  No.  99 — ^No.  99  books 
of  record,  marked  respectively  14, 15, 
16,  17,  18,  19  and  20,  to  the  year 
1872.  Now  those  documents  have  been 
previously  produced  to  the  Defendant ; 
he  has  had  an  opportunity  of  inspecting 
them,  and  there  have  been  read,  parti- 
cularly firom  the  books  15, 17,  and  18, 


many  entries  which  it  i ; 
the  Defendant  go  to  pro  ' 
to  disprove  that  of  the  1 1 
if  that  be  true,  on  th< 
down  by  Lord  Justice  . 
in  Combe  v.  CorporcUio  i 
Y.  &  C.  Ch.  631),  as  I 
are  privileged,  unless  tl  ! 
the  affidavit  itself  thai 
erroneously  represents    i 
their  nature.     Nobody 
that  the  town  clerk  ii  • 
represent,  but  it  has 
that  he  has  misconce  > 
of  the  books,  and  havL  ; 
the  nature  of  the  books  i 
the  principle  of  Nod  v.   i 
S.  468),  and  Wright  v.  ' 
3  Ch.  809),  in  which  ^ 
mainly  relied  on,  and  ^  ; 
was  followed  only  this '  i 
of  the  Imperial  Lan 
Marseilles  v.  Masterm 
the  Weeldy  Notes  pub]   ! 
which  also  a  certain  d   : 
been  produced  which  n   ! 
document,  that    led      i 
whether  there  were  : 
ments  which  had  nol    I 
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L.  JJ.  Mr.  OlasM,  Q.C.,  and  Mr.  ERis, 

1878        Wriffhi  V.  Pitt  (1);  Noel  v.  JToe? 
Ck>ivoBATioR  London  (3);  Jlffft€<  v.  Morgan  (4). 


for  tlid  AppellautSy  referred  to 
(2);  Combe  y.  Corfwatum  of 
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V. 
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and,  oonsidering  that  the  documents  re- 
ferred to  in  the  document  which  had 
been  produced  belonged  to  the  Defen- 
dants, the  Measin.  (hitckm^  beeauae 
they  were  in  the  hands  of  the  firm  of 
solicitors  whom  I  regarded  as  their 
solicitors,  I  ordered  a  further  affidavit 
to  be  made  with  a  vi^w  to  produc- 
tion. In  the  present  case  the  entries 
haye  been  read,  and  I  will  take  only 
one.  The  corporation  by  this  bill 
assert  that  they  are  entitled  to  the 
stone  beach— the  sea  shore,  in  fact, 
where  this  rubbish  has  been  shot.  Now 
are  they  so  ?  That  is  a  question  that 
will  have  to  be  decided  in  the  cause. 
There  is  an  entry  in  book  15,  at  page 
327,  in  which  the  town  clerk  suggests 
that  steps  should  be  taken  to  ascertain 
or  to  do  something  between  the  cor- 
poration and  the  Crown  with  reference 
to  this  very  part  of  the  shore.  *'  I  have 
to  recommend,**  the  town  clerk  says, 
*'  that  an  application  should  be  made  to 
the  Commissioners  of  Woods,"  that  is, 
to  the  Crown,  *'  for  a  lease  for  public 
purposes  of  the  local  board  alone  of  the 
sea  shore  at  low  water  mark,  from  the 
Priory  to'  St.  Leonards^  which  covers 
the  hem  in  dispute.  Therefore,  here 
is  the  town  clerk  recommending  to  the 
town  council  to  apply  to  the  Commis- 
sioners of  Woods  for  a  lease  of  the  very 
sea  shore  to  which  they  now  in  this 
suit  say  they  are  absolutely  entitled, 
and  have  be^  entitled  ever  since  the 
reign  of  EHzdb^h,  It  is  very  true  at 
p.  130  there*  is  another  entry,  in  which 
the  board  determine  not  to  apply  to  the 
Commissioners  of  Woods  for  a  lease  of 


the  stone  beach  ^fest  of  the  iViory.  If 
that  entry  had  gone  on  to  say  that  they 
declined,  inasmuch  as  they  had  a  good 
titie  to  that  under  the  chsjter  of  Eliaa- 
MA,  that  would  have  been  Bomething 
entirely  negativing  the  former  entry; 
but  I  do  not  read  it  as  amounting  to  any- 
thing of  the  kind.    There  is  no  denial, 
no  assertion  on  their  part,  asid  thenfcre 
this  entry  cannot  be  legaided  as  imim- 
portant,  because  it  goes  to  shew  that  in 
the  view  of  their  legal  advieer,  the  town 
clerk;  they  had  not  got  the  title,  and 
were  to  apply  to  the  Crown  for  it; 
whereas  in  this  suit  they  are  asserting 
that  they  have  had  it  ever  soipe  the 
reign  of  Elisabeth,    It  is  not  neoeswy 
in  these  cases  to  prove  entries,  or  to 
prove  documents  which  will  prove  the 
title.    All  that  is  necessary  is,  that  tbey 
may  have  some  influence  in  affisctizis 
the  views  of  the  Court,  enabling  the 
Court  to  come  to  a  right  oonduson  as 
to  whether  there  is  a  title  or  not    The 
entry  as  to  the  pier  masters  applying 
tor  extra  salary  appears  to  me  to  have 
very  little  bearing  upon  the  case^  and  I 
do  not  attach  much  importance  to  it. 
Still  I  cannot  say  that  even  that  may 
not  have  some  effect  in  enabling  the 
Court  at  the  hearing  of  this  cause  to 
come  to  the  conclusion  whether  the 
corporation  are  or  are  not  entitled  to 
the  right  they  claim  over  this  part  of 
the  sea  shore. 

Now,  therefore,  it  seems  to  me  that 
these  entries  fall  within  exactly  the 
description  in  Ned  v.  Nod  and  Wright 
V.  Fittf  and  the  passage  I  have  referred 
to  in  the  judgment  of  the  Lord  Jostioe 


(1)  Law  Rep.  3  Ch.  809. 

(2)  1  D.  J.  &  S.  468. 


(3)  1  Y.  &  C.  Ch.  631. 

(4)  AfUe,  p.  361. 
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Mr.  Cotton,  Q.G.,  and  Mr.  Hemminff,  for  the  Defendant : —  L.  jj. 

Oar  case  is,  that  for  a  long  time  the  Plaintiffs  claimed  nothing  1^3 
under  their  grant  except  a  tract  lying  east  of  the  loeua  in  quo.  OosFORiiTioH 
We  admit  that  if  the  Plaintiffs  state  sufficiently  by  affidavit  that 
the  documents  contain  nothing  but  eyidence  in  support  of  their 
own  case,  they  are  not  bound  to  produce  them ;  but  if  anything 
else  put  in  by  the  party  contradicts  his  affidavit,  the  affidavit  is 
not  conclusive.  Here  some  of  the  documents  which  it  is  sought 
by  the  latter  affidavit  to  protect  have  actually  been  produced 
and  do  contradict  the  affidavit.  Then  the  terms  of  the  affidavit 
are  insufficient  It  is  necessary  to  say  that  the  documents  do  not 
tend  to  prove  the  Defendant's  case  or  to  disprove  the  Plaintiffs'. 

[The  LoBD  Justice  James  : — There  seems  to  have  been  a  mere 
blunder,  and  there  ought  to  be  an  opportunity  of  explaining  it.] 

We  submit  that  further  affidavits  of  that  kind  would  be  very 
dangerous,  and  there  is  no  precedent  for  them.  If  a  further 
affidavit  is  allowed,  it  cannot  protect  the  documents  unless  it 
states  clearly  that  they  contain  nothing  impeaching  the  Plain- 
tiff's title.  There  should  be  such  an  affidavit  as  in  Minet  v. 
Morffon  (1). 


Sir  W.  M.  Jambs,  L J. : — 

We  are  of  opinion  that  an  order  for  production  ought  not  to 
be  made  at  present,  but  that  the  town  clerk  must  make  a  further 
affidavit.  Minet  v.  Morgan  is  a  very  good  precedent  as  to  its 
fonn. 

Solicitors :  Mr.  /.  H.  Lydatt  ;  Messrs.  WaXker  dt  Martineau. 


Knight  Bruce^  whenYiee-ChaDcellor,  in 
Combe  v.  Corporation  of  London  (1 Y.  & 
CCh.  631),  that  the  documents  which 
they  hare  accidentally  had  access  to,  do 
throw  such  an  extent  of  doubt  npon  the 
aocturacy  of  the  representation  made  in 
the  aflSdavit  itself,  that  the  affidavit 
cannot  he  allowed  to  protect  documents 
when  it  does  appear  that  the  maker  of 
the  affidavit  has  misconceived  the  effect 


of  the  evidence  which  is  in  his  posses* 
sion.  Therefore  the  result  of  that  is 
that  I  hold,  in  accordance  with  all  the 
cases  that  have  been  dted,  the  privilege 
whkAi  is  claimed  is  altogether  removed 
by  the  circumstances  I  have  referred 
to,  and  that,  consequently,  the  docu- 
ments must  be  produced  generally. 

(1)  Ante,  p.  361. 
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L.JJ.  In  re  DAGENHAM  (THAMES)  DOCK  COMPANY. 

1873  Ex  parte  HULSE. 

Aua  7 
^*   *  Penalty — Forfeiture —  Vendor  and  Purchaser — Company —  UUra  vira. 

A  company  incorporated  by  Act  of  Parliament  for  making  a  dock  agreed 
with  a  landowner  to  purchase  a  piece  of  land  for  £4000,  of  which  £2000 
was  to  be  paid  at  once,  and  the  remaining  £2000  on  a  fiitaie  day  named  in 
the  agreement,  with  a  provision  that  if  the  whole  of  the  £2000  and  interest 
was  not  paid  off  by  that  day,  in  which  respect  time  was  to  be  of  the  esaence 
of  the  contract,  the  vendors  might  re-possess  the  land  as  of  their  fbrmei 
estate,  without  any  obligation  to  repay  any  part  of  the  purchase-money : — 

Held  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  this  stipa- 
lation  was  in  the  nature  of  a  penalty,  from  which  the  company  was  entitled 
to  be  relieved  on  payment  of  the  balance  of  the  purchase-money,  with  interot 

Per  James,  L.  J. : — Sernbh,  that  if,  on  the  true  construction  of  the  agree- 
ment, this  stipulation  had  not  been  merely  in  the  nature  of  a  penalty,  it 
would  have  been  void  as  tdtra  vires, 

1  HIS  was  a  motion  by  Sir  Edward  Hvise  and  his  trustees,  by  way 
of  appeal  from  a  decision  of  the  Master  of  the  Bolls  refusing  to 
order  delivery  up  of  certain  lands  to  the  applicants. 

The  Bagenham  {Thames)  Bock  Company  was  incorporated  by 
statute  18  &  19  Vict  c.  clxii.,  for  the  purpose  of  making  a  dock 
on  the  north  side  of  the  Thames^  and  the  time  for  the  purchase  of 
lands  and  the  completion  of  the  works  was  extended  by  25  k 
26  Yict.  c.  ccxiii.  till  the  expiration  of  five  years  from  the  passing 
of  the  latter  Act. 

On  the  14th  of  August^  1865,  an  agreement  was  entered  into 
between  Sir  Edward  Eulse  (tenant  for  life  of  a  settled  estate),  of 
the  first  part,  G.  E.  Eyre  and  F.  Eyre  (trustees  with  a  power  of 
sale)  of  the  second  part,  and  the  company,  of  the  third  part,  that  the 
trustees  of  the  power  of  sale  should  sell,  and  the  company  should 
purchase,  the  lands  therein  described  for  £4000,  of  which  £2000 
was  to  be  paid  on  the  execution  of  the  agreement,  whereupon 
the  company  was  to  be  lef'into  possession,  and  the  remaining 
£2000,  with  interest  from  the  date  of  the  agreement,  was  to  be 
paid  on  the  Ist  of  November  then  next,  when  the  purchase  was  to 
be  completed.  This  agreement  contained  a  clause  providing  that 
in  case  the  second  sum  of  £2000  and  all  interest  thereon  should 


not  be  entirely  paid  off  and  discharged  by  the  7th  of  August,      L.  JJ. 
1867,  in  which  respect  time  should  be  of  the  essence  of  the  con-        1873 
tract,  it  should  be  lawful  for  the  trustees  to  re-enter  upon  the       in  re 
lands  and  re-possess  and  enjoy  them  as  in  their  former  estate,  and    ^TiAim? 
to  eject  the  company,  without  any  obligation  on  the  part  of  the     ^^^^^  Co. 
trustees  to  repay  to  the  company  any  part  of  the  £4000  which      h^m2^^ 
might  have  been  previously  paid,  or  any  interest  thereon,  which      .  — 
should  be  absolutely  forfeited  to  the  vendors.    And  it  was  pro- 
vided that,  save  as  expressed  by  the  agreement,  the  parties  should 
stand  in  the  same  position  with  reference  to  the  Companies  OlauseB 
Consolidatum  Act,  1845,  the  Lands  Clauses  Consolidaiicm  Actj  1845, 
and  the  Sarbours,  Docks,  and  Piers  Clauses  Act,  1847,  and  the  special 
Act  of  this  company,  as  if  this  agreement  had  not  been  made. 

The  first  £2000  was  paid  on  the  execution  of  the  agreement^ 
and  the  company  was  let  into  possession. 

By  an  agreement  of  the  6th  of  August,  1867,  indorsed  on  the 
above  agreement,  the  time  for  payment  of  the  remaining  £2000 
was  extended  until  the  1st  of  August,  1868. 

By  agreement,  dated  the  Ist  of  August,  1868,  made  between 
Sir  E.  Hulse,  of  the  first  part,  O.  E.  Eyre  and  E.  H.  Berens  (the 
then  trustees)  of  the  second  part,  and  the  company,  of  the  third 
•part,  it  was  agreed  that  the  time  for  payment  of  the  £2000,  with 
an  arrear  of  interest,  should  be  further  extended  till  the  1st  of 
November,  1869.  And  it  was  further  agreed  that,  if  the  under- 
taking should  be  abandoned,  or  in  case  the  £2000,  with  all  interest 
from  the  date  of  the  agreement  of  the  14th  of  August,  1865,  to 
the  day  of  payment,  should  not  be  entirely  paid  off  and  discharged 
by  the  1st  of  November,  1869,  in  all  which  respects  time  was  to  be 
of  the  essence  of  the  contract,  it  should  be  lawful  for  the  trustees, 
their  heirs  or  assigns,  notwithstanding  that  the  conveyance  might 
have  been  executed,  and  notwithstanding  any  intermediate  negoti- 
ation or  correspondence,  to  enter  into  and  upon  and  take  possession 
of  the  lands  and  all  works  thereon,  and  the  same  to  have  again, 
retain,  re-possess,  and  enjoy  as  in  their  former  estate,  and  to  eject 
the  company  therefrom,  without  any  obligation  on  the  part  of  the 
trustees  named  in  the  first  agreement,  or  the  trustees  named  in  the 
present  agreement,  to  repay  to  the  company  the  £2000  already 
paid,  or  any  part  of  the  balance  of  the  £4000  still  remaining  due. 

Vol.  Via  4  -y  1 
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li.  J  J.      which  might  have  been  previonsly  paid,  or  any  interest  thereon, 
187S        which  should  be  absolutely  forfeited  to  the  trustees,  any  conveyanoe 
In  T€       of  the  land,  and  anything  therein  or  in  the  agreements  to  the 
rr^Aimr   ^'^trary  notwithstanding ;  but  nothing  in  the  agreement  was  to 
Dock  Co.    prejudice  the  right  of  the  yendors  to  take  proceedings  to  enforce 
^b^m!     completion  if  the  purchase  was  not  completed  by  the  Ist  of 
' —        Noyember,  1869.    And  it  was  declared,  that  in  all  respects  and  in 
eyery  case  time  should  be  of  the  essence  of  the  contract;  and  that 
all  the  powers  by  the  first  agreement  giyen  to  the  parties  thereto 
of  the  first  and  second  parts,  their  respectiye  heirs,  executors^  ad- 
ministrators, or  assigns,  might  be  exercised  by  the  parties  hereto 
of  the  first  and  second  parts,  their  respectiye  heirs,  executors,  admi* 
nistrators,  and  assigns.    And  the  company  coyenanted  with  the 
trustees  that  the  company  would,  on  the  1st  of  Noyember,  1869, 
pay  to  the  trustees,  their  heirs,  executors,  administrators,   and 
assigns,  the  £2000,  the  balance  of  the  purchase-money,  with 
interest  from  the  14th  of  August,  1865,  and  the  costs  therein 
mentioned. 

The  money  was  not  paid.  On  the  7th  of  August^  1869,  a 
petition  was  presented  to  wind  up  the  company ;  and  on  the  11th 
of  December,  1869,  an  order  for  winding  up  was  made. 

On  the  25th  of  May,  1870,  the  trustees  commenced  an  action  of 
ejectment ;  and  on  the  20th  of  February,  1871,  an  order  was  made 
by  consent  in  the  winding-up  that  the  Plaintiffs  should  be  at 
liberty  to  sign  judgment^  they  undertaking  not  to  issue  exeeutioD 
until  further  order,  and  to  abide  by  any  order  the  Court  might 
make  as  to  the  property  affected  by  the  judgment,  and  as  to  the 
costs  in  the  action,  or  otherwise. 

On  the  26th  of  March,  1873,  the  Appellants  applied  for  an 
order  that  they  might  be  at  liberty  to  issue  execution,  and  that 
the  liquidator  and  the  company  might  deliyer  up  to  the  apphcants 
possession  of  the  lands  free  from  all  claims  by  the  company.  The 
Master  of  the  Bolls  offered  to  the  applicants  an  order  for  sale  and 
payment,  as  in  the  ordinary  case  of  yendor's  lien.  This  offer 
being  declined.  His  Lordship  refused  to  make  any  order. 

Mr.  jFVy,  Q.C.,  and  Mr.  B.  B.  Sogers,  for  the  Appellants^  con- 
tended that  effect  was  to  be  giyen  to  the  contract  according  to  its 
plain  terms. 


Mr.  Boaoburghf  Q,C.,  and  Mr.  Speed,  for  the  liqoida 
called  apon« 

Sib  W.  M.  James,  L.  J.  :— 

In  my  opinion  this  is  an  extremely  clear  case  of  a  i 
for  non-payment  of  the  purchase-money.  If  the  agr 
to  be  construed  as  the  Appellants  contend,  I  greatly  d( 
it  would  not  be  void  as  being  idtrh  vires.  It  would 
thing  to  hold  that  a  company  authorized  to  buy  land 
beneficial  to  the  public  could  enter  into  a  bargain 
owner  that  if  ever  so  small  a  portion  of  the  purchase-i 
the  company  is  to  pay  him  remains  unpaid  on  a  partic 
shall  be  entitled  to  take  back  the  land  with  all  the 
have  been  executed  upon  it  by  the  company.  Sue! 
would  be  a  grievous  wrong,  not  only  to  the  shareholdei 
debenture-holders  of  the  company ;  and  if  it  were  to  b 
I  do  not  see  what  is  to  prevent  a  bargain  for  forfeitii 
undertaking  from  being  upheld.  I  agree  with  the  H 
Bolls  that  this  is  a  penalty  from  which  the  company 
to  be  relieved  on  payment  of  the  residue  of  the  pun 
with  interest. 

Sib  O.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  I  think  that  the  lasi 
makes  it  more  dear  than  any  of  the  others  that  thi 
penalty.  I  have  always  understood  that  where  then 
lation  that  i^  on  acertain  day,  an  agreement  remains  e 
or  in  any  part  unperformed — ^in  which  case  the  real  < 
be  either  very  large  or  yery  trifling — there  is  to  I 
forfeiture  incurred,  that  stipulation  is  to  be  treated  as  h 
of  a  penalty.  Here,  when  you  look  at  the  last  agreen 
vides  that  if  the  whole  £2000  with  interest,  or  an] 
however  small,  remains  unpaid  after  a  certain  day,  th 
pany  shall  forfeit  the  land  and  the  portion  of  the  pure 
which  they  have  paid.  It  appears  to  me  that  this  is  d 
nature  of  a  penalty,  from  which  the  Court  will  relieve 

Solicitors:  Messrs.  WHkins,  Blyth^  &  Mardand;  M 
<fc  Co. 
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wipyw  Bankrupiey-^oini  and  Separate  Estate^AUeratum  of  Estate  hy  Partneniiip 

^"fl^-  7.  Deedr^Surviving  Partner. 

By  a  partnership  deed  it  was  stipulated  that  A,  and  B,  shoald  be  partners 
in  the  profits  of  the  business,  the  capital  of  which  belonged  to  ii. ;  and  that 
on  the  death  of  A,  the  partnership  should  be  dissolved,  and  B'$  share  of 
profits  should  thenceforth  belong  to  A,^s  representatives,  and  that  his  repre- 
sentatives should  thenceforth  carry  on  the  business,  and  that  B,  abould 
receive  from  them  his  share  of  the  profits  up  to  A^a  death.  A,  died  daring 
the  partnershipy  having  appointed  B,  his  executor.  B,  carried  on  the  trade 
for  fourteen  months,  and  then  filed  a  petition  for  liquidation.  Part  of  the 
stock-in-trade  which  existed  at  A*b  death  still  remained  in  spede,  bat  the 
greater  part  had  been  disposed  of  by  B,  in  the  course  of  the  bosinesa,  and 
fresh  stock-in-trade  bought  by  him : — 

Held  (affirming  the  decision  of  Mr.  Registrar  Pepys\  that  the  partnership 
deed  had  not  the  efiiect  of  converting  the  stock-in-trade  into  separate  estate 
of  ^.,  but  that  so  much  of  the  present  assets  as  had  been  in  existence  at 
A's  death  was  applicable  as  joint  estate  to  pay  the  joint  creditors  of  the 
firm,  and  so  much  as  had  been  bought  since  A,^b  death  was  applicable  as 
separate  estate  of  B, : 

Eddy  also,  that  the  previous  decision  in  this  case  (1)  had  concloded  the 
question  of  the  Court  in  which  the  joint  estate  was  to  be  administered,  and 
that  it  could  not  be  reopened. 

XHIS  was  a  motion  by  the  trustees  of  the  marriage  settiement 
of  the  debtor,  WiUiam  Thompeon  White,  by  way  of  appeal  from  an 
order  of  Mr.  Begistrar  Pepys. 

The  material  facta  of  the  case  will  be  found  in  a  preyioos 
report  (1) ;  but  it  is  desirable  to  state  more  particularly  some  of 
the  provisions  of  the  partnership  articles.  By  clause  4  it  was  pro- 
vided that  the  capital  of  the  partnership  should  consist  of  the 
value  of  the  premises  in  which  the  business  was  earned  on,  to 
which  W.  White  was  solely  entitled,  and  of  the  stock-in-txade, 
book  debts,  and  other  assets  and  effects  in  the  business,  aooordiog 
to  the  value  thereof  as  appearing  in  the  stock-taking  of  the 
31st  of  December,  1853.  Clause  5.  That  if  W.  White  should  at 
any  time  be  of  opinion  that  additional  capital  was  required,  or 
that  less  capital  would  be  suflScient,  he  should  be  at  liberty  to 
bring  in  or  withdraw  capital    COause  6.  That  W.  T.  White  d 

(1)  AnU,  p.  214. 
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CoBins  might,  with  the  consent  of  W.  White,  from  ti 
bring  into,  or  leave  in,  the  partnership  such  sum  or  sni 
as  they  might  think  fit,  which  should  thenceforth  be 
capitaL  Clause  7.  That  each  partner  should,  out  of  t! 
the  business,  be  allowed  interest  at  £5  per  cent  per  an 
amount  of  capital  from  time  to  time  belonging  to  hii 
in  the  business.  Clause  36.  *'  That  in  case  of  the  d 
said  W.  White  during  the  said  partnership,  the  said 
shall  immediately  thereupon  be  dissolved  and  determis 
shares  of  the  said  W.  T.  White  and  C.  O.  (Mins  in  the 
gains  of  the  said  partnership  shall  thenceforth  belong 
said  W.  White* »y  personal  representatives,  or  the  part] 
to  whom  the  said  W.  White  shall  by  his  last  will  am 
have  bequeathed  such  shares,  and  such  business  shall, 
mentioned  case,  thenceforth  be  carried  on  by  the  per! 
sentatives  of  the  said  W.  White,  or  by  such  person  oi: 
he  may  by  his  said  last  will  and  testament,  or  others 
for  that  purpose ;  and  the  said  W.  T.  White  and  C.  O.  < 
remain  and  continue  in  the  said  business  to  assist  the 
lives,  or  party  or  parties  appointed  as  aforesaid,  for  the 
calendar  months  &om  the  day  of  the  decease  of  the  said 
and  each  of  them,  the  said  W.  White  and  0.  Q.  Colli 
entitled  to  receive  from  such  representatives,  or  party  i 
aforesaid,  a  sum  equivalent  to  his  share  of  profits  for  i 
months,  according  to  the  profits  which  may  have  be<; 
the  said  co-partnership  for  the  then  last  two  precedinj! 
as  appearing  on  the  then  two  last  half-yearly  stock-i; 
the  sum  of  £500  in  addition ;  and  in  the  event  of  ! 
the  personal  representatives  of  the  said  W.  White,  oi 
party  or  parties  appointed  as  aforesaid,  shall,  within  1 
months  from  the  day  of  his  decease,  pay  to  the  said  II 
and  0.  Q.  OoUins  respectively  their  respective  shares  <: 
and  profits  of  the  said  partnership  from  the  then  last 
stock  and  account  taking  up  to  the  day  of  the  decease 
W.  White,  such  shares  to  be  ascertained  in  manner  as  1 : 
provided  in  case  of  the  death  or  going  out  of  either  ( 
said  W.  T.  White  and  C.  O.  Collins  ;  and  shall,  within  ! 
months  from  the  day  of  the  decease  of  the  said  W.  1^ ' 
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L.JJ.      the  said   W.  T.  White  and   0.  O.   CoBins   the  amount   here- 

1873        inbefore   proYided  to  be  paid  to  them  for  their   services,  and 

Ez  parte     the  snm  of  £500  in  addition,  and  also  the  amonnt  of  their 

MoBUBT.     respective  capital  of  any  of  them  in  the  said  partnership,  with 

Wbttk.      interest  on  such  capital  from  the  day  of  the  decease  of  the  said 

W.  Whiie:' 

It  now  appeared  that  the  firm  was  insolvent  at  the  death  of 
W.  White^  and  that  W.  White's  separate  estate  was  also  insufficient 
for  payment  of  his  debts.  The  business  having  been  carried  on 
by  W,  TJumpeon  White  until  his  liquidation,  the  question  now 
arose  how  the  £48,000  mentioned  in  the  former  report  (1),  and 
which  arose  from  the  conyersion  of  the  stock-in-trade,  was  to  be 
disposed  of. 

It  appeared  that  of  this  £48,000,  £3207  8a.  arose  from  the  sale 
of  stock-in-trade  existing  at  the  death  of  W.  White.  Of  the 
remaining  £44,792  128.,  about  £37,000,  according  to  the  evi- 
dence for  the  trustee,  arose  from  the  sale  of  stock  purchased  by 
W.  T.  White  in  the  course  of  carrying  on  the  trade  smoe 
W.  White's  death;  but  this  was  disputed.  As  to  the  residue, 
amounting  to  between  £7000  and  £8000,  there  was  a  deficiency 
of  evidence. 

Mr.  Begistrar  Pepys  made  an  order  declaring  that  the  £48,000 
was  applicable  to  the  paymrat  of  the  creditors  of  W.  Thomfeim 
While  and  W.  White  as  partners,  and  to  the  payment  of  the 
separate  creditors  of  IF.  T.  White;  and  further  declaring  that 
£44,792  125.,  part  of  the  £48,000,  was  applicable  to  the  payment 
of  the  separate  creditors  of  W.  T.  White,  and  £3207  8t,  the 
residue  thereof,  to  the  payment  of  the  joint  creditors  of  W.  T. 
White  and  W.  White ;  liberty  being  given  to  any  joint  creditor 
to  apply  within  twenty-one  days  for  an  order  that  a  further  portion 
of  the  £48,000  might  be  declared  applicable  to  the  paymoit  of 
joint  creditors. 

The  Appellants,  who  were  Plaintiffs,  as  creditors  of  W.  White 
under  a  covenant  in  his  marriage  settlement,  in  an  administration 
suit,  appealed  against  this  order.  One  of  them  was  also  a  creditor 
of  the  firm  of  IF.  WhUeBxiA  TT.  T.  TFWfo at  the  death  of  JF.  ?FAi^ 
but  had  not  proved  as  such. 

(1)  Ante,  p.  214. 
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Mr.  Eemminff,  and  Mr.  Wingfield,  for  the  Appellants .— »  U  JJ. 

The  Court  of  Bankruptcy  has  no  jurisdiction  to  administer  the       ^^^ 
joint  estate  of  the  late  partnership,  which  must  be  administered  in     Ex  parte 
i;he  suit.    By  the  operation  of  the  partnership  deed  the  son,  upon        . 
the  death  of  the  father,  ceased  to  be  a  partner  and  to  have  that      Wbitb. 
qualified  interest  in  the  partnership  assets  which  usually  belongs  to 
a  surviving  partner,  the  whole  being  converted  into  separate  estate 
of  the  testator.    If  a  partnership  deed  provided  that  on  a  certain 
future  day  one  partner  should  go  out,  and  the  whole  assets  belong 
to  the  other,  and  the  retiring  partner  afterwards  became  bankrupt, 
^hat  could  the  Court  of  Bankruptcy  have  to  do  with  the  partner- 
ship without  an  adjudication  against  the  continuing  partner? 

[The  LoBD  Justice  James  : — It  would  have  everything  to  do 
with  the  partnership,  unless  all  the  partnership  debts  had  been 
ipaid.] 

We  submit  that  where  a  partner  dies,  and  his  estate  is  being 
administered  by  a  suit  in  chancery,  the  Court  of  Bankruptcy  has 
no  jurisdiction  to  touch  it.  Here,  if  we  are  not  allowed  to  argue 
as  joint  creditors  for  want  of  proof,  there  are  no  joint  debts  at  all, 
for  no  one  has  proved,  and  the  Court  of  Bankruptcy  has  no 
jurisdiction. 

[The  LoBD  Justice  Jaxsb:— We  have  decided  that  the  Court 
of  Bankruptcy  is  the  proper  forum.  The  meaning  of  our  order 
was,  that  if  the  trustee  had  taken  possession  of  any  property  to 
which  somebody  had  a  right  paramount  to  that  of  the  trustee,  who 
only  represents  creditors,  the  Court  of  Bankruptcy  should  adjudi- 
cate upon  that  right,  and  restore  the  property;  but  that  the 
administration  of  the  property  between  creditors  entitled  to  have 
it  administered,  either  as  joint  or  separate  creditors,  should  be  in 
^bankruptcy.] 

The  point  argued  and  decided  on  the  former  occasion  was  not 
that  one  Court  or  the  other  was  to  administer,  but  only  that  the 
^property,  having  got  into  the  hands  of  the  bankrupt's  trustee,  could 
not  be  taken  away  without  the  order  of  the  Court  of  Bankruptcy ; 
in  other  words,  that  the  Court  of  Bankruptcy,  being  in  possession, 
jnust  decide  which  Court  should  have  the  administration.   We  are 
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li.  JJ.  now  asking  to  be  allowed  to  argue  that  yery  qneetion  befote  the 

1873  Court  of  Appeal  in  Bankruptcy.    A  comparison  of  the  order  asked 

jSzparU  ^^d  ^®  order  made,  shews  clearly  that  the  former  decision  went 

MoRLKY  jjQ  further  than  we  say. 

In  re  .     . 

Whiti.  Ellis  y.  SUber  (1)  is  in  fayour  of  the  jurisdiction  being  in 
Chancery.  The  authorities  do  not  support  the  yiew  that  the  Court 
of  Bankruptcy  has  any  power  of  administering  an  estate  which 
before  the  recent  Act  it  had  no  jurisdiction  to  administer.  Now, 
Hankey  y.  Oarret  (2),  Brett  y.  Bechwith  (3),  and  Lodge  y. 
Prichard  (4),  [shew  that  according  to  the  law  before  the  Act  of 
1869,  the  Court  of  Bankruptcy  would  haye  had  no  jurisdiction 
oyer  the  joint  estate,  and  sect  72  of  that  Act  appears  only  in- 
tended to  giye  the  Court  of  Bankruptcy  a  new  power  of  deddiog 
questions,  not  a  larger  area  of  administiation. 

[The  Loud  Justice  James  : — ^We  consider  that  point  to  haye 
been  decided  against  you  on  the  former  occasion,  and  we  cannot 
hear  argument  upon  it  now.] 

We  haye  much  more  to  urge,  and  many  more  authorities  to  cite^ 
but  if  the  Court  declines  to  hear  us  on  the  pointy  we  abstain  from 
pressing  it,  and  do  not  go  into  the  eyidence  which,  as  we  say,, 
shews  that  the  Begistrar  ought  to  haye  attributed  a  much  laiger 
sum  to  the  joint  estate. 

Then,  on  the  terms  of  the  partnership  deed,  we  say  that  the 
whole  assets  of  the  firm  became  the  separate  estate  of  W.  White  qq 
his  death,  bs  in  Ex  parte  Biuffin  (5)  and  JEb  parte  WOUams  (6). 
Any  directions  in  the  will  authorizing  the  executor  to  cany  on 
the  trade  are  ineffectual,  for  the  rights  of  the  testator's  creditoi» 
are  paramount  to  the  wiU. 

Mr.  Be  Oex,  Q.G.,  and  Mr.  Winslow,  for  the  trustee,  were  not 
called  upon. 

Sm  W.  M.  James,  L. J. : — 
I  am  of  opinion  that  this  appeal,  which  has  been  aigued  at  great 

(1)  Ante,  p.  83.  (4)  1  D.  J.  &  S.  610. 

(2)  1  Ves.  236 ;  3  Bro.  0.  C.  457.  (5)  6  V«.  119. 

(3)  3  Jur.  (N.S.)  31.  (6)  11  Ves.  8. 
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length,  is  without  foundation.    In  the  first  place,  as  to  whether      L.  JJ. 
the  administration  was  to  be  in  Bankruptcy  or  in  Chancery,  that  is       1873 
exactly  the    question  which  we  determined  upon  the  former    ^pawu 
occasion.    It  was  absolutely  necessary,  in  order  to  distribute  the     ^<»ut* 
assets  of  the  bankrupt  among  the  creditors,  to  ascertain  what  the      wans. 
claims  on  those  assets  were,  and  it  was  manifestly  a  case  for  the 
application  of  the*  72nd  section,  which  was  intended  to  enable  the 
Court  of  Bankruptcy  to  determine  all  questions  arising  on  those 
claims,  so  as  to  ascertain  what  the  net  assets  were  which  were  dis- 
tributable among  the  creditors,  and  also  to  determine  what  were 
joint  assets  and  what  were  separate  assets,  and  who  were  the 
separate  creditors  and  who  were  the  joint  creditors,  and  what  their 
leapectiTe  rights  were.    It  appears  to  me  that  that  was  precisely 
what  we  determined,  and  it  would  be  a  scandal  upon  the  adminis- 
tration of  justice,  i^  after  we  ha?e  stopped  the  suit  in  Chancery, 
and  prevented  the  receiver  in  Chancery  from  interfering  with  the 
assetsi,  we  were  then  to  say.  There  are  a  great  quantity  of  assets 
which  we  will  not  administer,  but  will  send  them  back  to  be 
realized  and  administered  in  the  Court  of  Chancery,  on  principles 
which  the  Court  of  Chancery  has  borrowed  from  the  Court  of 
Sankruptcy. 

The  only  question  that  seemed  to  me  fiiirly  open  to  argument  is^ 
Has  anything  occurred  which  had  left  any  part  of  those  assets  now 
to  be  distributed  as  the  separate  estate  of  Wm.  White,  the  &ther  ? 
It  appears  that,  by  another  motion  made  contemporaneously  with 
this  summons,  or  whatever  it  is  called  in  the  Bankruptcy  Court,  the 
Begistrar  has  found  that  there  were  lai^e  portions  of  the  assets  that 
could  be  traced,  and  which  remained  in  specie,  and  were  still  the 
separate  assets  of  Wm.  WhUe,  which  were  not  employed  in  the 
trade  or  business  which  he  was  carrying  on  with  the  son.  With 
regard  to  the  other  assets,  they  stand  in  this  way :  the  &ther  and 
the  son  carried  on  business  together  in  partnership ;  the  father  is 
said  to  be  the  owner  of  all  the  capital — ^if  capital  there  really  was 
in  the  business,  since  capital  of  course  means  the  surplus  of  assets 
over  the  liabilities.  He  was  the  only  person  supposed  to  be  a 
capitalist,  and  the  son  and  another  person  came  in  as  junior 
pajtners.  There  was  a  provision  in  the  deed  that  they  were  to 
share  in  the  profits,  and  that  upon  notice  the  junior  partners  were 
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L.  JJ.  to  go  out,  and  the  father  was  to  remain  in  possession  of  the  assets ; 
1873  and  there  ipras  a  provision  that,  in  case  of  his  death  daring  the 
JEz  parte  partnership,  a  certain  som  should  be  paid  to  the  son,  and  the  legal 
MoBLXT.  pQfgQQf^i  representatives  of  the  feither  shonld  be  owners  of  the 
Whttb.  business.  There  was  nothiug  in  that  deed,  if  it  could  have  been 
valid  as  against  the  rights  of  creditors,  which  professed  to  say 
that  the  son  or  the  other  partners  going  out  were  not  to  have  their 
usual  legal  inherent  right  to  be  indemnified  against  the  debts,  in 
the  mode  iu  which  the  C!ourt  of  Bankruptcy  or  the  Court  of 
Chancery  indemnifies  a  person  in  respect  of  debts  to  which  he  is 
liable,  but  from  which  he  is  entitled  to  be  exonerated  by  some  one 
else.  The  mode  in  which  that  sort  of  thing  is  done  is  this :  that  if 
there  be  two  estates,  a  joint  estate  and  separate  estate,  the  Court 
takes  care  that  the  joint  assets  are  applied  in  payment  of  the  debts 
of  the  joint  creditors,  before  any  part  of  them  goes  to  the  separate 
creditors.  The  trade  assets,  beyond  all  question,  were  joint  assets, 
so  far  as  they  remained  in  spede.  Those,  therefore,  were  to  be 
applied  in  payment  of  the  joint  creditors,  so  &r  as  there  were  any 
joint  creditors  remaining,  and  if  there  was  a  surplus,  that  would  be 
applied  among  the  persons  entitled  to  it ;  but  whether  there  is  a 
surplus,  is  a  question  which  we  have  not  before  us  now.  But  then, 
with  regard  to  any  assets,  or  anything  that  was  bought  by  the 
executor  himself,  or  the  son  who  happened  to  be  the  executor, 
when  he  was  conducting  the  trade,  whether  in  pursuance  of  the 
will  or  not,  everything  that  he  bought  atkd  became  the  sole  debtor 
for  was  his  in  point  of  law.  He  had  bought  those  assets,  and  he 
was  the  legal  owner  of  them,  and  if  he  owed  any  money  to  the 
estate,  he  was  bound  to  pay  that  money  to  his  &ther*s  estate ;  but 
that  could  not  make  the  assets  which  he  himself  bought,  and  the 
debts  which  he  had  himself  incurred,  part  of  the  separate  assets  or 
debts  of  the  father.  In  a  business  that  is  carried  on  after  the 
death  of  the  testator,  as  in  this  case,  the  ordinary  course  is  that 
the  stock  changes  constantly,  that  the  stock  of  to^ay  is  sold  and 
other  stock  bought,  old  debts  are  paid  and  new  debts  are  con- 
tracted, and  therefore  we  are  not  surprised  to  find  that  the  great 
part  of  the  moveables  here  are  things  which  were  bought  by  the 
executor  himself,  carrying  on  trade  on  his  own  liability  and  at  his 
own  risk. 
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That  being  so,  it  appears  to  me  that  there  is  no  pretence  for      L.  JJ. 
saying  that  either  of  those  two — either  the  joint  assets  which  re-        1873 
mained  in  specie  as  belonging  to  the  joint  trade,  or  any  part  of     jsTparfa 
the  separate  assets  which  were  created  by  the  separate  trading     Moblet. 
operations  of  the  son  after  the  decease  of  the  father— can  be,  in      white. 
any  view  of  the  case,  separate  assets  of  the  estate  of  WiUiam  White, 
who  died  some  years  ago.    I  am  of  opinion,  therefore,  that,  as  to  the 
question  of  this  being  part  of  the  separate  estate,  it  is  plain  that 
the  gentlemen  for  whom  Mr.  Eemming  appears,  not  having  proved 
either  as  joint  creditors  of  the  firm  or  as  separate  creditors  of  the 
son,  cannot  be  heard  npon  any  question  which  affects  them  as  joint 
creditors,  or  which  affects  them  as  separate  creditors  of  the  liqui- 
dating debtor.    Their  only  position  before  us  is  as  creditors  of  the 
separate  estate  of  WUUam  White,  the  father,  just  in  the  same 
diaracter  in  which  they  have  obtained  an  order  declaring  them  to 
be  entitled  to  a  certain  portion  of  the  assets.     Being  of  that 
opinion,  I  think  the  appeal  must  be  dismissed  with  costs. 

Sib  G.  Melush,  LJ.  : — 

I  think  the  only  question  that  is  properly  before  us  on  this 
appeal  is  whether  the  separate  creditors  of  WiBiam  While,  the 
father,  are  entitled  to  any  part  of  this  £48,000.  I  think  that  it 
is  not  open  to  Mr.  Hemminff  to  represent  the  joint  creditors,  since 
his  clients  have  not  proved,  and  that  we  cannot  determine  on  this 
occasion  any  question  between  the  joint  and  separate  creditors  of 
the  son.  And  I  also  entirely  agree  with  the  Lord  Justice  that 
our  decision  on  the  motion  was  a  decision  that  the  Court  of  Bank- 
ruptcy was  the  proper  Court  to  administer  this  fond. 

Now,  if  we  look  at  the  £susts  independently  of  the  particular 
provisions  in  the  partnership  deed,  there  is  no  doubt  upon  the 
question.  The  &ther  and  son  having  carried  on  business  in  part- 
nership, and  the  father  having  died,  there  being  a  large  quantity 
of  assets  which  were  the  assets  of  the  partnership,  the  son  carried 
on  business  with  those  assets,  and  then  became  a  liquidating 
debtor.  Under  these  circumstances  it  would  be  quite  dear  that 
all  the  assets  of  the  partnership  which  remained  in  specie  would 
be  divided  among  the  joint  creditors,  and  that  those  portions  of 
the  assets  which  had  been  purchased  by  the  son  subsequently  to 
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L.  JJ.      the  death  of  his  &ther  would  be  separate  assets,  to  be  divided 

1878        among  his  own  separate  creditors. 
Ex  parte        ^he  Only  question,  then,  is,  whether  the  particular  proyisions  of 
MoBLEHT.     |.]^^  partnership  deed  by  which  it  is  provided  that  the  capital  from 

WHim      the  commencement  is  to  be  treated  entirely  as  the  capital  of  the 
fiatheri  and  that  on  the  death  of  the  father  the  son  is  £rom  thence- 
forth to  cease  to  be  entitled  to  any  share  of  the  profits,  and  is 
only  to  be  entitled  to  receive  certain  sums  oat  of  the  father's 
estate,  make  any  difference ;  and  in  my  opinion  they  do  not    In 
the  first  place,  it  is  quite  clear  that  they  will  not  at  law  take  away 
the  legal  estate,  which  would  have  been  vested  in  the  son  as  sur- 
viving partner,  in  the  chattels  purchased  daring  the  partnership. 
The  deed  could  not  affect  the  legal  estate  in  these  future  acquired 
goods,  and  the  only  question  is,  what  is  the  true  effect  of  this  deed 
in  equity  ?    Does  it  mean  to  alter  the  rights  of  the  creditors  and 
vest  the  entiro  assets  in  the  father's  representative,  or  does  it 
merely  mean  to  vest  them  in  him  subject  to  the  payment  of  the 
debts  ?    It  appears  to  me  that  the  fair  and  reasonable  constme- 
tion  of  the  deed,  thero  being  nothing  to  the  contrary  in  its  pro- 
visions, is,  that  it  was  only  intended  to  vest  them  in  the  fiather  s 
ropresentative,  subject  to  the  payment  of  the  debts.    It  would,  in 
my  opinion,  be  very  unjust  to  the  son  if,  on  the  death  of  the 
father,  the  firm  being  largely  indebted  as  it  was,  he  was  not  to 
be  entitled  to  apply  the  partnership  assets  in  payment  of  paii- 
nership  debts  for  which  he  was  liable.     There  appears  to  me 
to  be  nothing  in  the  deed  to  compel  us  to  come  to  that  oondn- 
sion ;  and  my  opinion  is  that  the  true  effect  of  the  deed  is  that  it 
does  not  prevent  the  assets,  which  were  the  joint  assets  of  the  two 
when  the  father  died,  continuing  to  be  joint  assets ;  and  in  the 
event  of  the  son's  bankruptcy,  I  am  of  opinion  that  the  joint 
creditors  are  entitled  to  those  joint  assets.    The  appeal  will  be 
dismissed  with  costs. 

Solicitors :  Messrs.  J.  K  Tyas  &  HunHngUm  ;  Mr.  W.  Bristow. 
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GRAY  V.LEWIS.  l.jj. 

[1866    G.    178.]  12S 

June  25, 26, 

PARKER  V.  LEWIS.  27. 28,  so ; 

Ju^fl; 
[1870    P.    110.]  ^*^-^- 

Company — SuU  by  Shareholder  on  hehaif  of  himself  and  other  Shareholders — Con^ 
trivance  to  procure  Settling  Day — Ultra  Vires — lUegal  Agreement — Colour'- 
able  Payment — Estoppel — Indemnity, 

The  Laffitte  Company  was  formed  to  purchase  the  business  of  C  Laffitte 
A  Co,,  of  Paris.  The  Paris  firm  would  not  complete  unless  40,000  shares 
were  taken.  To  satisfy  them  the  International  Company,  which  was  pro- 
moting the  Laffitte  Company,  guaranteed  a  subscription  for  40,000  shares, 
and  applied  to  the  Naiionxd  Bank  to  discount  their  promissory  notes  for 
£200,000,  which  the  bank  agreed  to  do  upon  the  guarantee  of  the  Laffitte 
Company,  which  was  signed  by  Kitson,  Oautray  aud  Bate,  three  of  the 
directors,  and  sealed  by  the  company,  that,  until  the  notes  were  paid,  the 
Laffitte  Company  would  leave  in  the  hands  of  the  bank  an  amount  equal  to 
the  sum  remaining  due  on  the  notes,  and  that  if  the  notes  were  not  paid  the 
bank  might  pay  them  out  of  such  amount.  The  £200,000  was  accordingly 
carried  to  the  credit  of  the  International  Company,  who  provided  share- 
holders and  paid  the  deposit  and  allotment  money  of  £5  per  share  out  of  the 
£200,000,  which  thus  got  to  the  credit  of  the  Laffitte  Company  at  the  bank. 
The  bank,  in  order  to  enable  the  Laffitte  Company  to  obtain  a  settling  day  on 
the  Stock  Exchange,  gave  a  certificate  that  there  was  £200,000  standing  to 
the  credit  of  that  company.  Afterwards,  the  promissory-notes  not  being 
taken  up  at  maturity,  the  National  Bank  paid  them  out  of  the  £200,000. 
After  an  order  had  been  made  for  winding  up  the  Laffitte  Company,  a  share- 
holder in  that  company  filed  his  bill  (Gray  v.  Lewis)  on  behalf  of  himself 
and  all  other  the  shareholders,  except  the  Defendants,  against  the  directors  of 
the  Laffitte  Company  and  against  the  National  Bank,  to  recover  the  £200,000 
for  the  benefit  of  the  Laffiitte  Company  as  hating  been  applied  in  breaoh  of 
trust.  Oautray  was  out  of  the  jurisdiction,  and  the  Plaintiff  entered  an 
appearance  for  him,  but  subsequently  dismissed  the  bill  as  against  him  before 
the  hearing.  A  decree  was  made  by  Yice-Chancellor  Mdlins  against  the  bank, 
and  Lewis,  Eenshaw,  Eiison,  and  Bate,  four  of  the  directors  of  the  Laffitte 
Company,  who  were  privy  to  the  whole  of  the  transactions,  for  the  restora- 
tion of  the  £200,000.  The  National  Bank  and  Lewis  and  Eenshaw  severally 
appealed,  but  before  the  appeal  came  on  the  National  Bank  compromised  the 
suit,  with  the  sanction  of  the  Court  in  the  winding  up  of  the  Laffitte  Com^ 
pany,  Lewis  and  HenshoLW  being  no  parties  to  the  compromise. 

After  this  the  National  Bank,  by  its  public  officer,  filed  a  bill  (Parker  v. 
Lewis)  against  Lewis  and  Eenshaw,  who  were  two  of  its  own  directors,  and 
MGEmnOf  its  managing  director,  to  compel  them  to  make  good  the  loss  which 


V. 

Lewis. 
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L.  JJ.  the  bank  had  stistained  throagh  the  abore  tnuuactioDS,  and  Vice  Chanoelbr 

1873  Molina  made  a  decree  acoordingly. 

>^Y^  Lewis,  ffefuhaWf  and  McKenna  appealed  against  this  decree,  and  at  the 

Gbay  same  time  the  appeal  of  Lewis  and  Henshauo  in  Oray  ▼•  Lewis  was  nstored 

L^  to  the  paper  :- 

* HM,  in  Gray  y.  Lewis,  that  the  suit  ought  to  have  been  by  the  LaffitU 

Pabxsb  Company,  and  that  a  bill  by  one  shareholder  on  behalf,  &c^  coold  not  be 

sustained. 

Whether  a  decree  could  be  made  against  the  other  Defendants  after  the 
dismissal  of  the  bill  against  Oautray,  qumre. 

Held,  further,  that  the  remedy,  supposing  the  LaffiUe  dm^pany  to  hare  a 
right  to  the  £200,000,  would  have  been  at  law  by  an  action  against  the  bank, 
for  that  the  guarantee  was  vUra  vires,  and  known  to  the  bank  to  be  so,  and 
was  therefore  no  answer  to  the  demand  of  the  LaffiUe  Company  for  the  sum 
which  had  stood  to  their  credit : 

Edd,  further,  that  the  £200,000  neyer  belonged  to  the  LaffiUt  Company  at 
all,  for  that  the  whole  transaction  was  an  illegal  and  fraudulent  scheme,  oat 
of  which  no  rights  could  arise  as  between  the  parties  to  it : 

Held,  therefore,  that  the  bill  in  Gray  y.  Lewis  must  be  dismissed  as  sgainst 
Lewis  and  Eenshaw,  and  without  costs,  they  not  asking  for  costs ;  and,  aemiiey 
if  they  had  asked  for  costs,  they  would  not  have  been  given. 

Held,  in  Parker  v.  Lewis,  that  if  the  decree  in  Gray  y,  Lewis  had  been 
upheld,  that  in  Parker  y.  Lewis  would  haye  been  upheld  also;  but  thai, 
although  where  A.  contracts  to  indemnify  B.  against  a  claim,  and  a  judgment 
is  obtained  against  B,  in  an  action  Umd  fide  defended  by  him,  and  he  pajs 
the  demand,  A.  cannot  be  heard  to  contend  that  the  judgment  was  errooeoos, 
the  case  is  otherwise  where  there  is  no  contract  to  indemnify,  but  onlj  a 
claim  to  indemnity  founded  on  a  breach  of  trust ;  and  that  the  Defendants 
were  not  estopped  from  saying  that  the  National  Bank  had  incuirdd  no 
liability  to  pay  anything  to  the  J/affiUe  Company ;  and  that  as  in  the  judgmeot 
of  the  Court  of  Appeal  the  Kational  Bank  had  not  incurred  any  such  liar 
bility,  the  bill  must  be  dismissed,  but  without  costs,  on  account  of  the 
objectionable  nature  of  the  transaction. 

1 HESE  suits  both  came  before  the  Oonrt  on  appeal  from  decisions 
of  yice-Chancellor  Malins,  and  were  so  closely  connected  that  it  is 
thought  most  convenient  to  report  them  together.  The  suit  of  (Jmy 
y.  Lewis  was  instituted  on  behalf  of  the  shareholders  of  Chatie$ 
Laffitte  dt  Co,y  Limiiedy  to  make  the  National  Bank  responsiUe  for 
a  sum  of  £230,000  alleged  to  have  belonged  to  C.  Laffitte  d  Cb„ 
Limited,  and  to  have  been  improperly  dealt  with  by  the  NoHond 
Bank.  The  suit  of  Parker  v.  Letvia  was  a  suit  on  behalf  of  the 
National  Bank  against  three  of  its  own  officers,  to  compel  them  to 
make  good  the  loss  which  the  bank  had  sustained  through  the 
above  claim  of  0.  Laffitte  dc  Co.,  Limited. 
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The  company  of  Charles  LaffiUe  &  Co.,  Limited,  was  registered  L.  JJ. 
under  the  Companies  Act,  1862,  on  the  8th  of  December,  1865.  The  1873 
objects  of  the  company,  as  stated  in  its  prospectus  and  afterwards  q^ 
in  the  articles  of  association,  were  ^to  extend  the  business  of      Xiewib. 

Charles  LaffiUe  dt  Co^  of  Paris,  to  this  country  and  elsewhere,  by        

converting  it  into  a  joint  stock  undertaking  on  the  principle  of  «. 
limited  liability."  The  capital  of  the  company  was  to  consist  of  ^^]^- 
three  millions  of  money,  in  150,000  shares  of  £20  each,  of  which  £1 
was  to  be  paid  as  deposit  and  £4  on  allotment.  The  prospectus 
stated  that  an  arrangement  had  been  concluded  with  Messrs.  Charles 
LaffiUe  &  Co.,  o{  Paris,  for  the  purchase  of  the  goodwill  of  their  busi- 
ness for  the  sum  of  £150,000,  and  that  two-thirds  of  the  purchase 
money  was  to  be  taken  in  shares,  on  which  £10  per  share  would 
be  credited  as  paid  up.  The  prospectus  then  stated  that  n^otia- 
tions  were  pending  for  incorporating  v^ith  the  company  other  bank- 
ing and  financial  and  commercial  establishments,  for  the  purpose 
of  extending  the  sphere  of  its  operations,  and  of  affording  to  such 
establishments  the  opportunity  of  consolidating  their  businesses 
and  of  reducing  the  existing  liability  of  their  shareholders.  The 
memorandum  of  association  defined  the  objects  of  the  company  to 
the  same  effect,  and  the  4th  clause  of  the  articles  of  association 
provided  that  the  directors  might  commence  and  cairy  on  the 
business  and  operations  of  the  company,  or  any  department  thereof, 
on  or  at  any  time  after  the  registration  of  the  company,  notwith- 
standing that  the  whole  of  the  shares  might  not  have  been  sub- 
scribed for  or  allotted.  The  first  directors  of  the  company  were 
to  be  Mr.  Charles  LaffiUe,  who  was  to  be  also  the  first  president, 
Mr.  John  Ennis  (now  Sir  John  Ennis),  Sir  John  Chray,  M.P., 
M.  Franfois  Pierre  Bayvet,  Mr.  Harvey  Lewis,  M.P.,  Mr.  Frazer 
Bradshaw  Henshaw,  Mr.  Leon  Charles  Orimovli,  Mr.  George  Payne 
Kitson,  Mr.  Henri  Bowion,  Mr.  George  Bate,  and  M.  Amidee 
Oautray ;  with  power  to  appoint  any  further  number. 

It  was  further  provided,  by  the  90th  section,  that  the  directors 
might  invest  any  part  of  the  moneys  of  the  company  in  the  pur- 
chase or  acquisition  of  shares  in  any  other  company  or  corporation, 
or  in  the  purchase  or  acquisition  of  the  assets  or  business  of  any 
such  company  or  corporation,  or  of  any  private  person  or  firm, 
and  might  enter  into,  make,  and  carry  out  on  behalf  of  the 
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L.  JJ.      company,  any  deed,  contract,  or  agreement  in  relation  thereto  ; 

1873       but  that  the  company  shonld  in  no  case  purchase  any  of  its  own 

Gbat      «harea 

Lxwi0  One  of  the  estaUiahments  allnded  to  in  the  prospeetos,  for  the 

—        incorporation  of  which   with   this  company   negotiations  were 
«.         pending  when  the  prospectus  was  issued,  was  the  Ottoman  Fmandal 

^!^  Aisooiation,  of  which  Ktison  was  the  chainnan,  and  the  Defendants 
Lewis  and  Henehaw  were  directors,  and  before  the  incorporation  of 
Charles  Laffitte  &  Co.^  Limited,  preliminary  arrangements  had  been 
made  between  the  pitwdoters  of  that  company  and  the  OUomam 
Oempamy  to  the  effect  that  the  Ottomcm  Company  thoald  take 
85,000  shares  in  Charlee  Laffitte  &  Co.,  Limited,  and  hand  over 
all  the  assets  in  payment  of  such  shares,  and  then  go  into  liqni* 
dation. 

The  principal  promoters  of  Charles  Laffitte  dt  Co.,  Limited^  were 
Charles  Laffiite,  KHson,  Lewis,  Eemhaw,  Bate,  and  Oautrajf. 
Laffitte,  however,  would  not  agree  to  sell  his  business  to  the  pro- 
jected company  until  he  was  assured  that  40,000  shares  in  the 
company  would  be  subscribed  for  and  taken  in  London.  It  inis 
arranged  that  Charles  Laffitte  dt  Co.,  Limited,  should  be  brought 
out  in  or  about  December,  1865,  but  it  was  found  that  no  assets  of 
the  Ottoman  Company  would  be  forthcoming  to  enable  them  to 
take  35,000  shaires,  as  proposed.  The  Ottoman  Company  thereapon 
applied  for  assistance  to  another  company  called  the  InUrnaJlional 
Contract  Company,  Limited,  of  which  Kiison  was  chairman ;  and 
on  the  6th  of  December,  1865,  a  letter  was  addressed  by  the 
International  Contract  Company  to  Messrs.  Laffitte  db  Co.,  of  Park, 
in  the  following  terms:— 

'^  Qentlemen, — ^We  hereby  guarantee  the  subscription  of  40,000 
shares  to  Charles  Laffiite  dt  Co.,  Limited,  as  proposed  to  be  estob- 
lished  in  conformity  with  the  annexed  prospectus ;  and  we  further 
guarantee  the  payment  of  £5  per  share  on  the  said  40,000  shares 
at  the  National  Bank  to  the  credit  of  the  proposed  new  company. 
The  payments  to  be  made  in  instalments  of  £1  per  share  on 
application,  and  £4  per  share  within  fourteen  days  after  the  allot- 
ment." 

The  Lhtemational  Oontraei  Company,  in  their  turn,  took  a 
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goarantee  from  the  Ottoman  Company  to  secure  a  sabscriptioii  for      L.  J  J. 
35,000  of  the  40,000  shared,  which  was  in  these  terms : —  1873 

'*  In  consideration  of  your  mediation  in  negotiating  an  amalga-  *  Obat 
mation  between  this  company  and  the  proposed  new  company,  Liwn, 
Charles  Lafitte  dt  Co^  Limited,  and  also  in  consideration  of  your  p^ 
proTiding  this  company  with  a  credit  with  the  National  Bank  to 
make  the  necessary  payments,  we  hereby  guarantee  the  subscrip- 
tion of  35,000  shares,  and  to  pay  thereon  £1  per  share  upon 
application,  and  to  pay  £4  per  share  within  fourteen  days  after  the 
allotment  We  engage  to  repay  the  advance  from  the  proceeds  of 
the  call  now  due  and  from  the  first  available  assets  of  the  company, 
and  to  leave  the  shares  so  purchased  on  deposit  with  trustees  for 
the  due  security  of  the  same." 

Li  order  to  satisfy  the  requirements  of  Mr.  LaffiJUe^  and  to  place 
Charles  LaffUte  d  Co.,  Limited,  in  a  position  to  require  a  settling 
day  on  the  Stock  Exchange,  without  which  the  shares  of  the  com- 
pany would  be  unmarketable,  it  was  necessary  to  make  it  appear  that 
40,000  shares  had  been  subscribed  for,  and  it  was  arranged  that  the 
National  Bank  should  be  one  of  the  bankers  of  the  new  company 
Charles  Laffitte  A  Co.,  Limited,  that  the  bank  should  discount  the 
promissory  notes  of  the  International  Contract 'Corporation  for 
£200,000,  and  that  Charles  Laffitte  d  Co.,  Limited,  should  secure 
the  payment  of  such  notes  by  agreeing  not  to  withdraw  the  money 
which  should  be  paid  by  the  International  Contract  Company  or 
their  nominees  for  the  40,000  shares  until  the  notes  were  duly 
taken  up. 

Lewis  and  Henshaiv  were  directors  of  Charles  Laffitte  d  Cb., 
Limited,  of  the  Ottoman  Company,  and  of  the  National  Bank  ;  but 
were  not  connected  with  the  Intemaiional  Company.  Sir  Joseph 
MeKenna  was  managmg  director  of  the  National  Bank,  with  a  large 
salary,  but  was  not  connected  with  either  of  the  other  companies. 

On  the  8th  of  December,  1865,  on  which  day  Charles  Laffitte 
A  Co.,  LCmited,  was  registered,  the  followiug  letter  was  written  on 
behalf  of  that  company  to  the  National  Bank^  in  pursuance  of  a 
resolution  passed  at  a  meeting  at  which  Kiison,  Lewis,  Qavtray, 
Bate,  and  Henshaw  were  present : — 

«  Charles  Laffitte  d  Co.  hereby  request  that  you  wfll  be  good 
Vol.  VllL  4  0  1 
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enough  to  discount  the  promissory  notes  of  the  InUmaUond 
Contract  Company  to  an  amount  of  £200,000.  The  ipaken 
thereof  have  undertaken,  if  requested  by  us  so  to  do,  to  apply  for 
shares  in  this  company,  Charles  Laffitte  dk  Co^  Limited,  and  to 
apply  the  proceeds  of  the  notes  for  that  purpose,  and  on  behalf  of 
parties  who  will  take  up  the  said  shares ;  and  Laffitte  d  Coy  Limiieiy 
hereby  undertake  that,  until  the  amount  of  the  said  notes  are  re- 
placed to  you,  there  shall  stand  to  the  credit  of  Laffitte  &  Co^ 
Limiiisd,  an  amount  equal  to  the  sum  which  may  remain  unpaid 
on  the  said  notes ;  and  if  such  notes  be  not  paid  at  maturity,  joa 
shall  be  at  liberty  to  pay  same  out  of  the  balance  which  shall  so 
stand  to  the  credit  of  Laffitte  it  Co.,  Limited,  without  any  further 
order  or  authority,  and  to  cancel  the  notes  dated  the  8th  of  De- 
cember, 1865." 

This  letter  was  signed  by  Kiison,  as  chairman,  and  Oautray  and 
Boies  as  directors ;  sealed  on  behalf  of  the  company,  and  counter- 
signed by  the  secretary.  ' 

Upon  the  delivery  of  this  letter  a  resolution  was  passed  by  a 
meeting  of  directors  of  the  National  Bank,  at  which  Letvis,  Ee^ 
sImav,  MeKenna,  and  others  were  present,  authorizing  their  com- 
mittee of  management  to  discount  notes  of  the  Intemaiuml 
Company  to  an  amount  not  exceeding  £200,000.  The  bank  accord- 
ingly discounted  promissory  notes  of  the  International  Companj/ 
for  sums  amounting  to  £200,000,  and  placed  that  amount,  less  the 
discount,  to  the  credit  of  that  company. 

On  the  9th  of  December  the  prospectus  was  issued,  which  stated 
that  25,000  shares  had  been  privately  subscribed  for.  The  Inter- 
national Contract  Company  and  its  nominees  applied  for  the  40,000 
shares,  and  the  deposits,  and  the  allotment  moneys  upon  them  were 
paid  by  means  of  the  money  obtained  by  the  discountiDg  of  tbe 
notest,  which  moneys,  however,  were  drawn  out  in  the  ordinary  way, 
by  cheques  passed  through  other  bankers,  and  not  coming  in  bj 
way  of  payment  of  deposit  and  allotment  moneys;  those  pay- 
ments being  made  in  cash  or  by  cheques  on  other  banks.  By  this 
circuitous  process  the  £200,000  was  transferred  from  the  account 
of  the  International  Contract  Company  to  the  account  of  Ckarki 
Laffitte  &  Co.,  Limited^  where  it  was  retained,  in  accordance  in'th 


the  arrangement,  to  meet  the  promissory  notes  of  the  ' 
Contract  Company  as  they  from  time  to  time  became  i 

In  February,  1866,  the  National  Bank  discounted 
missory  notes  of  the  International  Company  to  th< 
£30,000,  the  proceeds  of  which  were  dealt  with  in  1 
as  those  of  the  notes  for  £200,000.  On  this  occa  ; 
dated  the  5th  of  February,  1866,  similar  to  that  o 
December,  1865,  was  given  to  the  bank,  signed  b] 
Bate,  and  sealed  with  the  seal  of  the  company. 

In  the  same  month  of  February,  1866,  C.  Laffitle  &  ! 
applied  to  the  committee  of  the  Stocic  Exchange  for  a  i 
In  support  of  such  an  application  certificates  of  th 
shares  allotted,  and  of  the  amount  of  the  deposits  n 
required.    The  National  Bank  gave  on  that  occasion 
certificates,  signed  by  the  sub-manager  of  the  bank  :— 

'*  27th  January,  1866.  To  the  Committee  of  th: 
poses  of  the  Stock  Exchange.  We  hereby  certify  tha  I 
has  been  made  for  79,522  shares  in  Oharlea  Laffiite  dt  I 
and  the  deposit  of  £1  per  share^  amounting  to  £79,£ ; 
paid  thereon." 

"  12th  February,  1866.  I  hereby  certify  that  the  hi , 
ing  to  the  credit  of  CJiarles  Laffitie  &  Co.,  Limited^ 
£237,550  4s.  Sd." 

At  the  time  when  the  latter  of  these  certificates  wi 
Horn  therein  mentioned  was,  in  fact,  standing  to  tl 
C.  Laffitte  db  Co,,  Limited,  but  no  information  was  j; 
committee  of  the  Stock  Exchange  of  the  lien  which 
Bank  had  upon  the  fund.  None  of  the  promissory  ii 
that  time  become  due,  and  when  they  became  due  the 
out  of  the  moneys  standing  to  the  credit  of  Charles  I 
LinUied,  with  the  National  Bank,  none  of  them  1 
taken  up  by  the  International  Contract  Company. 

On  the  3rd  of  November,  1866,  an  order  was  madt 
tip  C.  Laffitte  &  Co,j  Limited,  which  had  never  acquired 
of  C.  Laffitte  &  Co.,  of  Parie.  An  order  had  been  mad 
of  July,  1866,  for  winding  up  the  International  Contrc 

4  0  2 


1042  CHANCERY  APPEALS.  [L.  K. 

Li  JJ.  and  in  the  course  of  the  same  year  an  order  was  also  made  for 
1878       winding  up  the  OUomatt  Company. 

(^  On  the  the  27th  of  Noyember,  1866,  a  bill  was  filed  by  Qeorge 

Gray  on  behalf  of  himself  and  all  other  the  shareholders  in  Charles 
LafjUte  &  Co.y  Linuted,  against  Lewis,  Henshaw,  and  the  other 


Lbwis. 


Fabskr 


Lbwis, 


o.  directors,  and  against  the  company,  its  official  liquidator,  and  the 

public  registered  officer  of  the  National  Bank^  praying  that  it 
might  be  declared  that  the  directors  of  C.  LaffiUe  db  Co.,  Limited^ 
had  no  power  to  bind  the  shareholders  by  the  agreements  con- 
tained in  the  letters  of  the  8th  of  December,  1865,  and  the  5th  of 
February,  1866 ;  and  that  it  might  be  declared  that  it  was  a 
breach  of  trust  on  the  part  of  the  directors,  and  also  on  the  part  of 
the  National  Bank,  to  apply  the  assets  of  the  company  in  payment 
of  the  debts  of  the  IfUematioml  Coniract  Con^pany  ;  that  the 
National  Bank  and  the  directors  of  Charles  Laffitte  &  Cb„  Limilal, 
might  be  declared  liable  to  make  good  to  the  shareholders  of  that 
oompanyy  with  interest,  the  loss  sustained  by  them  in  consequence 
of  such  breach  of  trust,  and  for  relief  consequent  on  such  declara- 
tions. OaiUray^  who  was  one  of  the  Defendants,  was  out  of  thr 
jurisdiction,  and  the  Plaintiff  entered  an  appearance  for  huu,  lot 
on  the  6th  of  December,  1867,  dismissed  the  bill  as  against  him- 

On  the  17th  of  February,  1869,  Vice-Chancellor  Matins  {!) 
made  a  decree  declaring  that  the  directors  of  C.  Laffitte  &  Co,, 
Limited^  had  no  power  to  bind  the  company  by  the  letters  of  the 
8th  of  December,  1865,  and  the  5th  of  February,  1866 ;  and  that  it 
was  a  breach  of  trust  on  the  part  of  the  directoiB  to  apply  the 
moneys  standing  to  the  credit  of  the  company  with  the  Nationd 
Bank  in  payment  of  the  promissory  notes  of  the  InternajUonal 
Coniract  Company;  and  that  the  Natumal  Bwnk^  having  taken  part 
in  so  applying  those  moneys,  was  liable  to  replace  them  with  inte- 
rest; and  that  LewiSy  Hmshaw,  Kitson,  and  Baie  were  also  personally 
liable  to  make  good,  with  interest,  the  moneys  applied  inpayment 
of  the  notes  referred  to  by  the  letter  of  the  8th  of  December,  1805; 
and  that  KHson  and  Bate  were  liable  to  make  good,  with  interest, 
the  moneys  applied  in  payment  of  the  notes  referred  to  in  the 
letter  of  the  5th  of  February,  1866.  An  account  was  directed  of 
the  moneys  standing  to  the  credit  of  the  company  at  the  National 
(1)  Law  Bep.  8  Eq,  626. 


Bank,  which  were  applied  in  payment  of  the  promissory  notes  men-       1^.  JJ. 
tioned  in  the  letter  of  the  8th  of  December,  1865,  and  a  like       1873 
account  of  moneys  applied  in  payment  of  the  notes  mentioned  in       o^ 
the  other  letter,  and  it  was  ordered  that  what  should  be  found  due      ,  ^ 

on  the  first  account  should  be  paid  by  the  National  Bank  and       

Lems,  Senshaw^  Kition,  and  Bate,  into  Court  to  the  credit  of  the  v. 

cause,  and  that  what  should  be  found  due  on  the  second  account       J!!^ 
should  ;be  paid  into  Court  by  the  National  Bank  and  Kitson  and 
Bate,  and  it  was  ordered  that  the  NaUonal  Bank  and  the  Defen- 
dants Lewi9y  Eenehaw,  Eitson,  and  Bate,  should  pay  the  Plaintiff's 
costs. 

Lewis  and  Henshaw  and  the  National  Bank  presented  petitions 
of  appeal  against  this  decree,  which  were  set  down,  but  on  the 
14th  of  June,  1869,  an  agreement  was  entered  into  between  the 
Plaintiff  Ch-ay,  of  the  first  part,  the  official  liquidator,  of  the  second 
part,  and  Parker,  the  public  officer  of  the  National  Bank,  of  the 
third  part,  for  a  compromise  of  the  suit,  upon  terms  the  short 
effect  of  which  was  that  the  National  Bank  should  pay  all  the 
debts  of  Charles  Laffitte  db  Co.,  Limited,  and  the  Plaintifi^s  costs  as 
between  solicitor  and  client  in  Chray  v.  Lewis.  This  agreement 
was  confirmed  by  an  order  made  in  the  winding-up  of  0,  Laffitte 
&  Co.  Neither  of  the  Defendants  Lewis  and  Henskaio  was  a  party 
to  the  compromise. 

It  was  alleged  that  the  National  Bank,  under  this  compromise, 
paid  sums  amounting  to  about  £54,000,  and  remained  liable  to 
pay  further  large  sums  thereunder.  Levois,  Henshaw,  and  MeKewna 
had  retired  from  being  directors  of  the  bank. 

In  this  state  of  things  the  bill  in  Parker  y.  Lewis  was  filed 
by  Parker,  as  registered  public  officer  of  the  National  Bank  against 
Lewis,  McKenna,  and  Eenshaw.  The  bill,  by  par.  13,  alleged  that 
before  Lewit  and  Henshaw  agreed  to  become  directors  of  Charles 
Laffitte  A  Co.,  Limited,  they  stipulated  that  out  of  a  sum  of  £25,000 
which  the  International  Contract  Company  was  to  receive  for  pro- 
moting the  new  company,  each  of  them  should  receive  £5000  either 
in  cash  or  shares,  and  that  this  sum  was  promised  to  each  of  them 
upon  the  understanding  and  promise  by  them  that  they  would 
warmly  support  the  new  company  at  the  board  of  the  National  Bank, 
and  that  at  a  later  period  a  like  sum  hi  cash  or  shares  was  pro- 
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L.  JJ.  mised  to  McKenna  on  a  similar  nnderstanding  and  promise  ou  his 

I8f78  part.     The  bill  (par.  71)  charged  that  the  above  transactions  in 

Q^Y  which  the  Defendants  engaged  the  Nalumal  Bank  were  not  witbin 

j^JJ^  the  legitimate  scope  of  the  business  of  the  bank  or  within  the 

powers  of  the  directors  :  and  that  Leivk  and  SbimTuxajo  used  their 

Pabxeb 
V.         influence  and  power  as  directors  of  the  bank  for  the  improper  piu^ 

pose  of  advancing  their  own  interests  as  directors  and  shareholddrs 
in  the  OUoman  Asaoeiation  and  Charles  LaffiUe  &  Co.,  LimUed ; 
and  that  MeKenna  knew  such  to  be  the  case,  and  aided  Lewis  and 
Eienshaw  in  their  schemes;  and  that»  under  the  circumstanoes 
aforesaid,  the  employment  by  the  Defendants  of  the  moneys  of  the 
bank  in  the  above  tranisactions  was  a  breach  of  trusty  and  that  the 
.Defendants  were  liable  to  make  good  to  the  bank  the  whole  of  (he 
moneys  so  misapplied ;  but  that  the  bank  was  willing  to  give  them 
the  benefit  of  the  compromise.  And  the  bill  prayed  for  a  declara- 
tion that  the  Defendants  were  liable  to  repay  to  the  bank,  with 
interest^  all  moneys  which  the  bank  had  been  or  might  be  com- 
pelled to  pay,  or  had  lost,  or  might  lose,  by  reason  of  the  above 
transactions ;  and  for  an  account  and  payment  accordingly. 

The  Defendants,  by  their  answers,  fully  and  explicitly  denied 
the  allegations  of  par.  13,  and  the  evidence  in  no  way  supported 
those  allegations. 

Yice-Ohancellor  Mcdins  made  a  decree  according  to  the  ptvfet 
of  the  bUl,  and  the  Defendants  Lewis  and  Henshaw,  and  the  Defen- 
dant McKenfMy  severally  appealed  from  it. 

Letvis  and  Henshaw  also,  by  leave  of  the  Courts  gave  notice 
of  motion  to  restore  to  the  paper  their  appeal  from  the  decree  in 
Oray  v.  Lewis,  which  appeal  had  beem  set  down  on  the  29th  of 
April,  1869,  but  owing  to  the  compromise  of  that  suit  had  not 
been  prosecuted. 


PARKER  V,  LEWIS. 
June  25,  26,  27,  28,  30;  July  1. 
Mr.  Fry,  Q.C.,  Mr-  Eenry  James,  Q.C.,  and  Mr.  Da/vey,  lotLefii^ 
and  Henshaw,  in  support  of  this  appeal : — 

The  discounting  promissory  notes  without  taking  any  secmty 
was  clearly  within  the  powers  of  the  directors  of  the  Xaiumal 
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.Batik.  The  Intemaiional  Contract  Company  was  at  th 
good  credit,  and  the  directors  of  the  National  Bank  i 
think  they  were  doing  a  good  thing  for  the  bank  in  enl 
this  transaction.  If  the  discounting  by  itself  was  iniri 
taking  a  guarantee  by  way  of  security  from  a  company 
no  power  to  give  it  cannot  make  the  whole  transaction  i 
^Nothing,  then,  is  shewn  against  these  Defendants  but  i 
judgmenty  the  case  of  fraud  in  paragraph  13  being  whc 
ported  by  eyidence.  Now^an  error  of  judgment  in  man^i 
cantile  affairs  cannot  make  a  director  personally  liable 
Chiimey,  &  Co.  v,  CriW  (1) ;  Turquand  v.  Marshall  (2). 
deuce  does  not  shew  that  these  Defendants  were  pari: 
giving  the  certificate  by  the  National  Bank,  and  we  say 
that  eTcn  supposing  the  decision  in  Oray  y.  Lewis  (3) 
the  National  Bank  to  be  correct,  the  Appellants  are 
Bat  we  contest  the  decision  in  Ghray  v.  Lewis,  for  we  coi 
the  £230,000  never  became  the  money  of  C.  LaffiMe  d 
Court  of  Exchequer  in  British  and  American  Tdegraph 
T.  Albion  Bank  (4)  evidently  felt  itself  unable  to  folloii 
sion  in  Clray  v.'  Lewis,  the  distinctions  drawn  not  being  \  \ 
The  decision  adopts  the  transaction  up  to  a  certain  po 
pndiates  the  rest,  whereas  it  must  either  be  accepted  as 
rejected  as  a  whole.  If  any  persons  were  misled  into  ta  I 
in  C.  Laj^jUte  d:  Co.  by  the  representation  of  the  Nationai 
that  company  had  this  sum  of  £230,000  standing  to  its  < ! 
of  such  persons  may  have  a  remedy  against  the  Nati  i 
but  the  company  jua  company  has  no  claim ;  it  cannot  i 
it  was  misled*  It  therefore  had  no  such  right  against  1 1 
it  claimed  in  Qray  y.  Lewis,  and  the  bank  cannot  hay 
against  us,  because  it  has  submitted  to  a  claim  which  w ! 
founded.  These  Pefendants  could  not  prudently  have 
their  appeal  in  Chray  y.  Lewis,  for,  as  the  Plaintiff's  d  \ 
been  satisfied  by  the  bank,  the  only  question  left  for  the  i 
was  that  the  bill  ought  to  have  been  dismissed  with  cost  i 
them,  and  no  prudent  person  would  prosecute  an  appe£  I 

,    (1)  ILaw  Kep.  5  H.  L.  480,486, 501.  (8)  Law  Rep.  8  Eq. 

(2)  Ibid,  4  Ch.  376,  386.  (4)  Ibid.  7  Ex,  U9, 
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L.  JJ.  suit  for  the  purpose  of  arguing  that  qaeation.  If^  faowe^r,  that 
ms  decree  is  in  oar  ivay,  we  ssk  leave  to  prosecute  our  appeal  against 
vZmaL  it.  This  8uit»  we  submit^  is  wrongly  oanstituted,  there  being 
L«wi8.  i^oUiing  to  distinguish  the  Defendants  from  the  other  directors  of 
—  the  National  Bank  who  are  not  made  partiesi  except  the  charges  of 
personal  frauds  which  are  denied  and  not  proved. 

Mr.  Olasse,  Q.C.,  Sir  /.  B.  Karslahe,  Q.U,  and  Mr.  Evmilt,  for 
the  appeal  oiMeKenna: — 

There  is  no  case  against  Sir  Jose^  McKenna  but  a  case  which 
might  be  made  against  all  the  directors  of  the  National  Bank.  It 
is  not  shewn  that  he  had  anything  to  do  with  the  certificate  givea 
by  the  bank  as  to  the  funds  standing  to  the  credit  of  C.  Lajfitte  dt 
Co.,  Limiiei,  which  was  given  as  a  matter  of  form.  The  funds  were 
there,  and  it  was  not  the  ordinary  course  of  business  to  rater  in  the 
books  any  notice  of  the  guarantee.  The  discounting  the  notes  of 
the  Jntemational  Contract  Company  was  an  ordinary  matter  of  busi- 
ness had  it  not  been  for  the  guarantee  by  C  LaffiMe  &  Co.,  LinUM^ 
and  the  taking  that  guarantee  cannot  make  the  whole  transaction 
vUra  virw.  The  Intemaiional  Contraat  Company  was  believed  to 
be  solvent.  Sir  /•  MeKenna  was  connected  with  the  bank  only,  and 
had  no  motive  for  doing  anything  but  what  he  considered  likely  to 
serve  its  interests.  It  is  not  brought  home  to  him  that  he  knew 
that  the  money  arising  from  the  discount  of  the  notes  was  to  be 
applied  in  subscribing  for  shares  in  C.  Laffitte  d:  Co^  nor  is  he 
shewn  to  have  had  any  further  knowledge  of  the  transaction  than 
all  the  other  directors  had.  Then,  again.  Sir  J.  MaKenna  is  not 
bound  by  the  decision  in  Chay  v.  Lewis,  to  which  he  was  no 
party,  and  that  decision,  we  submit^  is  erroneous.  If  the  certificate 
was  a  fraud,  the  only  persons  who  could  sue  would  be  those  de- 
frauded by  it,  i.e^  those  who  took  shares  on  the  faith  of  it^  and  they 
could  not  sue  together:  Jones  v.  Oarcia  del  Bio  (1) ;  Croskey  y. 
Bank  of  Wales  (2).  The  bill  in  the  present  case  is  founded  on 
fraud  which  is  not  proved,  and  the  suit,  therefore,  cannot  be  sup* 
ported  on  any  other  ground :  HieJcson  v.  Lombard  (3).    Then  the 

(1)T.&U.297.  (2>4:Giir.314. 

(3)  Uw  Rep.  1  H.  L,  324, 


suit  is  defective  as  to  parties :  Ferry  ¥•  Knott  (1) ;  LefMbghan  v.  IL«  JJ« 

amiUh  (2) ;  Foidet  y.  B^ndl  (3) ;  Devaym  y.  BMnwn  (4)«  i^ 

[The  LoBB  JtrsncB  Jahss  referred  to  Fuu^dl  v.  Ehoin  (5).]  P^wua 

Then,  as  to  the  certificate  being  a  fraud  on  the  public,  that  gives  Lbww, 

no  right  except  to  members  of  the  public  who  were  deceived  by  it,  """^ 
and  no  claim  on  that  ground  has  been  made  by  any  of  them. 

The  SolicUar-Oeneral  (Sir  O.  Jessd),  Mr.  CoUon,  Q.C.,  and  Mr. 
Oraham  EastingSy  for  the  Plaintiff: — 

Our  case  is  that  certain  directors  of  the  bank  employed  the 
funds  of  the  bank  in  starting  a  new  company.  This  is  a  misappli- 
cation of  trust  funds  for  which  they  are  personally  liable  as  trus- 
tees :  Imperial  Mercantile  Credit  Aeeociaium  v.  Coleman  (6) ;  Joint 
Stock  Discount  Company  v.  Breton  (7) ;  Land  Credit  Company  of 
Irda/nd  v.  Lord  Fermoy  (8) ;  In  re  London,  Hamburg,  and  Conti-' 
nental  Bank  (9).  This  was  not  an  ordinary  banking  transaction, 
but  a  proceeding  which  was  ultra  vires,  and  the  directors  are  jointly 
and  severally  liable*  Then  as  to  the  effect  of  Chray  y.  Lewis  (10),  we 
contend  that  it  is  conclusive.  A.  is  bound  to  indemnify  J?,  against 
a  claim ;  the  claim  is  brought ;  B.  contests  it  'bona  fide,  but  a  judg- 
ment is  obtained  against  him,  and  he  pays.  A.  must  indemnify  B., 
and  cannot  be  heard  to  say  that  the  judgment  was  wrong.  J?,  was 
not  bound  to  appeal.  The  case  would  be  different  if  A.  said  to  £., 
**  Do  not  pay,  I  will  take  the  risk  of  an  appeal."  So  here  the  case 
would  be  different  if  the  Appellants  had  given  notice  to  the  bank 
not  to  compromise ;  but  they  knew  of  the  compromise,  and  did  not 
object  to  it:  BuffiM  v.  Sccit  (11);  Jones  v.  Williams  (12);  Smith 
y.  Compton  (13) ;  Lampleigh  y.  Braithwaiie  (14).  But  apart  from 
the  judgment,  we  contend  that  the  National  Bank  were  liable,  as 
declared  in  Chay  y.  Letois. 

[The  Lord  Justice  Jakes  referred  to  the  question  as  to  parties.] 

(1)  5  Beav.  293.  (8)  Law  Rep,  S^Eq.  7. 

(2)  2  Ph.  301.  (9)  Ibid.  5  Ch.  444. 
(8)  2  De  a.  &  8m.  749.  (10)  IWd.  8  Eq.  526. 
(4)  24  B«v.  86.  (11)  3  T.  R.  374. 
(5>  7  Hare,  29.  (12)  7  M.  &  W.  493. 
(6^  Law  Rep.  6  Oh.  558, 571 ;  Ibid.  (13)  3  B.  &  Ad.  407. 

6  H.  L.  189.  (14)  1  Sm.  L.  C  4th  Ed.  p.  118. 

(7)  Ihid.  8  Bq.  381. 
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U  JJ.  The  suit  is  perfectly  constituted  as  to  that :  Perry  v.  Knott  (1) ; 

1873        Kellaivay    v.   Johnson    (2);  Attomey-Oeneral  v.   Oorporaiwa  of 

Pabkjeb     Leicester  (3) ;  Attorney-General  v.  Pearson  (4).    The  decision  in 

Lewis.      Fusadl  V.  £/M;t»  (5)  goes  on  the  fact  of  the  trustee  having  origi- 

nally  been  made  a  party.    Perry  t.  KnoU  was  disapproved  of  in 

Lenaghan  v.  Smith  (6)  on  another  point,  but  not  on  this.  AUomef' 
General  v.  Wilson  (7)  is  clear  as  to  its  not  being  necessary  to  haTe 
all  the  trustees  here.  The  object  of  the  order  was  to  enaUe  a 
Plaintiff  to  sue  some  of  the  parties  jointly  and  severally  liable, 
leaving  them  to  get  contribution  as  they  oan. 

[The  Lord  Justice  James  :— I  think  that  a  suit  may  proceed 
in  that  form,  but  that  if  the  Court  sees  that  it  is  necessary  for  the 
purposes  of  justice  that  the  other  parties  liable  should  be  before 
the  Court,  it  will  require  them  to  be  brought  here.] 

The  present  three  Defendants  are  properly  selected.  Letcis  and 
Henshaw  were  the  only  directors  who  were  also  directors  of  C 
Laffitte  &  Co.,  and  McKenna  was  managing  director  with  a  laige 
salary.  As  to  the  bill  being  founded  on  fraud,  the  test  is  neatly 
put  in  London  Chartered  Bank  of  Australia  v.  Lempriere  (8).  If, 
striking  out  the  charges  of  fraud,  there  is  still  sufficient  equity 
alleged  and  proved,  and  the  fraud  is  alleged  only  as  a  subsidiary- 
answer  to  a  counter  case,  it  is  a  matter  only  affeoting  costs,  and  the 
suit  does  not  fail  though  the^  charges  of  fraud  be  not  established* 


I 


Mr.  Fry,  in  reply,  on  the  appeal  of  Lewis  and  JSenshatc. 
Mr.  Glasse,  in  reply,  on  McKenna' s  appeal. 


After  the  conclusion  of  the  argument,  the  motion  to  restore  the 
appeal  in  Gray  v.  Lewis  was  heard,  and  their  Lordships  made  an 
order  for  restoring  it,  and  reserved  judgment  in  Parker  v.  ietfts 
till  the  appeal  in  Gray  v.  Lewis  had  been  heard. 

(1)  5  Beav.  293.  (5)  7  Hare,  2a 

(2)  Ibid,  319.  (6)  2  Ph.  30L 

' .  _.     (8)  7  Beav.  176.  (7)  Or.  &  Ph.  1. 

(4)  2  CoU.  581.  (8)  Law  Rep.  4  P.  C  572. 


1  \JXJ,    TXXJ..J  yyji nil v»xjx» x    xij.x jaixxio*  ±vrx«7 


GRAY  V.  LEWIS.  ^  J^- 


Mr.  l^ry,  Q.C.,  Mr,  LincUey,  Q.C.,  and  Mr.  Horace  Davey^  for  the 
Appellants : — 

C.  LaffiUe  dt  Co.  ooald  not  haye  any  claim  against  the  National 
Bank  for  the  £230^000.  The  company  cannot  both  approbate  and 
reprobate.  The  moneys,  according  to  the  Plaintiffs'  own  shewing, 
only  came  to  the  credit  of  Charles  Laffitte  &  Co.  by  virtue  of  the 
arrangements  mentioned  in  the  bill,  and  the  company  can  only 
claim  the  moneys  subject  to  the  terms  of  those  arrangements,  and 
therefore  to  the  lien  of  the  National  Bank.  The  money  really 
never  became  the  money  of  Charles  Laffitte  &  Co.  at  all.  The 
Court  of  Exchequer  in  British  and  American  Tde^raph  Company 
V.  Albion  Bank  (1)  virtually  overruled  the  decision  of  the  Vice- 
Chancellor  in  this  case.  Gautray  was  equally  liable  with  the  other 
Defendants,  but  the  Plaintiffs  dismissed  their  bill  against  him,  and 
therefore  cannot  have  relief  against  the  other  Defendants :  FusseU 
v.  Elivin  (2);  London  Gas  Light  Company  v.  Spottiswoode  (3); 
Attorney-General  v.  Dew  (4).  The  bill  ought  to  have  been  by  the 
company,  not  by  one  shareholder  on  behalf  of  himself  and  the 
others :  Foss  v.  HarlotHe  (5) ;  Mozley  v.  Alston  (6).  The  case  of 
Aiwool  V.  Merryweaiher  (7),  on  which  the  Vice-Chancellor  relied, 
turns  on  special  circumstances  which  do  not  exist  here.  Leave 
ought  to  have  been  obtained  in  the  winding-up  to  file  the  bill  in 
the  name  of  the  company. 

Mr.  Cotton,  Q.C.,  and  Mr.  Graham  Eastings,  for  the  Plaintiff;  and 

Mr.  Fischer,  Q.C.,  and  Mr.  Armstrong,  for  the  liquidators  of 
C.  Laffitte dt  Co.:— 

The  bank  was  answerable  for  this  sum  on  the  principle  of  Wilson 
V.  Moore  (8) ;  Hardy  v.  Metropolitan  Land  and  Finance  Company  (9). 

(1)  Law  Rep.  7  Ex.  119.  (5)  2  Hare,  461. 

(2)  7  Hare,  29.  (G)  1  Ph.  790. 

(3)  14  Beav.  264.  (7)  Law  Bep.  5  Eq.  464,  n. 

(4)  3  De  G.  &  Sm.  488.  (8)  1  My.  &  K.  126,  337. 

(9)  Law  Kep.  7  Ch.  427. 


1873 


July  16,  17.    The  appeal  in  Gray  v.  Lewis  now  came  on  to  be 
heard.  «»^^ 


Lewis. 


1050  CHANCEEY  APPEALS.  [L.  K. 

L.  JJ.  Ad  to  the  dismissal  of  tbe  bill  agaiBst  (hmtray,  nothiog  has  been 
1873  ^^^^  ^^  release  him ;  a  fresh  bill  cotrld  be  fited  against  him,  and 
T^  it  is  not  alleged  that  the  other  Defendants  are  prejadiced  bj  his 
•  «.  absence.  In  Bryson  v.  Warimck  <md  Birmingliam  Canal  Com* 
ja^  pany  (1),  after  a  winding-up  order,  a  bill  in  the  present  form  was 
allowed.    Ernest  v.  Weiss  (2)  also  applies. 

[The  Lord  Justice  James  : — Have  you  any  authority  for  a  suit 
in  this  form  in  the  case  of  an  incorporated  company  ?] 

'  CHimlh  Y.  Fmtmaial  CorporcUian  (3)  is  an  express  aatiu»ity  ia 
&yoar  of  such  a  suit.  The  Court  of  JBzohequer  eoosiderod  tbe 
case  distioguishable  from,  that  before  it  in  BrUUh  omd  AmericoM 
Tekgraph  Company  y.  AUrion  Bcmk  (4), 

[   Mr.  Bobinson,  for  Sir  John  Gray. 

Sir  W.  M.  James,  L.J. : — 

I  am  of  opinion  that  the  Appellants,  Mr.  Letcis  and  Mr.  Ben- 
shawy  are  entitled  to  be  relieved  from  the  decree  which  has  been 
pronounced  against  them  in  the  case  of  Gray  v.  Leicis,  They  are 
the  only  persons  who  appear  before  us  as  Appellants,  the  other 
parties  against  whom  the  decree  was  made,  including  the  National 
Bank,  being  content  to  remain  as  they  are. 

I  am  of  opinion  that  this  bill  was  demurrable  upon  almost  ever}- 
ground  on  which  a  bill  can  be  demurrable.  I  am  of  opinion  that 
there  is  a  wrong  Plaintiff,  that  there  is  a  wrong  forum,  and  that  there 
is  noJ[cause  of  suit  by  a  right  Plaintiff  in  a  right  forum.  The  bill 
should  not  have  been  filed  by  a  shareholder  on  behalf  of  himself 
and  all  other  the  shareholders.  It  is  very  important,  in  order  to 
avoid  oppressive  litigation,  to  adhere  to  the  rule  laid  down  in 
Mozley  v.  Alston  (5)  and  loss  v.  Sarlottle  (6),  which  cases  have 
always  been  considered  as  settling  the  law  of  this  Court,  that  where 
there  is  a  corporate  body  capable  of  filing  a  bill  for  itself  to 
recover  property  either  from  its  directors  or  officers,  or  from  any 
other  person,  that  corporate  body  is  the  proper  Plaintiff,  and  the 

(1)  4  D.  M.  &  G.  711.  (4)  Law  Rep.  7  Ex.  M9. 

(2)  2  Dr.  &  Sm.  661.  (5)  1  Ph.  790. 

(3)  Law  Rep.5Eq.460;  Ibid.4(3b,  117.       ^(6):2  Hare,  461. 


only  proper  Plaintiff.    One  objact  of  incorporating  bodies  of  thiA       L.  JJ. 
kind  y^aa,  in  loy  opinioiit  to  avoid  the  maltiplicitj  of  suits  which       1873 
might  have  arisen  where  one  shareholder  was  allowed  to  file  a  bill       grat 
ou  behalf  of  himself  and  a  great  number  of  other  shareholders.      lew  0. 

The  shareholder  who  first  filed  a  bill  might  dismiss  it|  and  if  he        

was  a  poor  man  the  Defendant  would  be  unable  to  obtain  hiscosts, 
then  another  shareholder  might  file  a  bill^  and  so  on.  It  was 
also  stated  to  us  in  the  course  of  the  argument  that  even  after  the 
Plaintiff  had  dismissed  his  bill  against  a  particular  Defendant  a 
fresh  bill  might  be  filed  against  the  Defendant  so  dismissed. 
Therefore  there  might  be  as  many  bills  as  there  are  siiareholdera 
mtiltiplied  into  the  number  of  the  Defendants.  The  result  would 
be  fearful,  and  I  think  the  Defendant  has  a  right  to  have  the  case 
made  against  him  by  the  real  body  who  are  entitled  to  com- 
plain of  what  he  has  done. 

Now  in  this  case  I  am  of  opinion  that  the  only  person — if  you 
may  call  it  a  person — having  a  right  to  complain  was  the  in-* 
corporated  society  called  Charles  LaffiUe  dt  Co.  In  its  corporate 
character  it  was  liable  to  be  sued,  and  was  entitled  to  sue ;  and  if 
the  company  sued  in  its  corporate  character,  the  Defendant  might 
allege  a  release  or  a  compromise  by  the  company  in  its  corporate 
character — a  defence  which  would  not  be  open  in  a  suit  where  a 
Plaintiff  is  suing  on  behalf  of  himself  and  other  shareholders.  I 
think  it  is  of  the  utmost  importance  to  maintain  the  rule  laid  down 
in  Modey  v.  Alston  (1)  and  Foss  v.  Harhoitle  (2),  to  which,  as  I  under- 
st€uxd,  the  only  exception  is  where  the  corporate  body  has  got  into 
the  hands  of  directors  and  of  the  majority,  which  directors  and 
majority  are  using  their  power  for  the  purpose  of  doing  something 
fraudulent  against  the  minority,  who  are  overwhelmed  by  them,  as 
in  Aiwool  v.  Merryweather  (3),  where  Vice-Chancellor  Wood,  under 
those  circumstances,  sustained  a  bill  by  a  shareholder  on  behalf  of 
himself  and  others,  and  there  it  was  after  an  attempt  had  been 
made  to  obtain  a  proper  authority  from  the  corporate  body  itself 
in  public  meeting  assembled. 

I  think  it  is  not  necessary  to  go  into  the  objection  to  the 
frame  of  the  suit  arising  from  the  dismissal  of  the  bill  against 

(1)  1  Ph.  790.  (2)  2  Hare,  461. 

(3)  Law  Rep.  5  £q.  464,  n. 
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L.  JJ.       Owutraj/.    It  is  not  necessary  to  consider  whether  this  is  cue  of 
1S7S       those  cases  in  which  a  bill  can  be  filed  against  some  of  seTeral 
Gbat       persons  jointly  and   seyerally  liable  without  making  the  otheis 
Lbwis.      P^^^y  fi^d  it  is  not  necessary,  I  think,  to  consider  how  far,  where 
— ->        a  man  has  been  made  a  party,  being  ont  of  the  jarisdictk)n,  and 
an  appearance  is  entered  for  him,  the  case  comes  within  the 
authority  of  the  cases  before  the  Vice-chancellor  Wigram  and 
the  Master  of  the  Bolls,  where  a  Defendant^  who  was  sued  as 
one  of  several,  became  bankrupt  or  died.    The  objectioii  is  in 
the  highest  degree  technical,  and  one  would  rather  not  give  [an 
opinion  upon  a  highly  technical  point  where  the  case  does  not 
require  it.    We  therefore  leare  the  objection  as  to  Ouidray  undis- 
posed of. 

Then,  supposing  the  bill  to  be  looked  upon  as  a  bill  filed  by 
Charles  LaffUte  &  Co.^  is  it  possible  to  sustain  it  ?  The  case  by  the 
company  against  the  bank  is  this :  they  say, ''  You,  the  bank;  have 
got  moneys  in  your  hands,  moneys  paid  into  your  bank  to  oar 
account,  and  for  which,  therefore,  you  are  liable  to  us ;  they  are 
moneys  had  and  received  by  you  to  our  use,  and  you  are  our 
debtors  to  that  amount.  True  it  is,  you  say  that  you  have  in  your 
own  books  discharged  yourself  of  £230,000  of  those  moneys  which 
you  have  so  received  by  applying  them  in  payment  of  certain  bills 
of  exchange  under  an  authority  signed  by  some  of  our  directors; 
but  that  authority  is  perfectly  idle.  It  was  entirely  ulira  vires  and 
you  knew  it  to  be  so."  That  is  a  case  for  a  simple  action  at  law 
by  the  company  against  their  bankers,  like  that  in  Brithh  and 
American  Tdegraph  Oompany  v.  Albion  Bank  (1),  which  was  brought 
for  moneys  paid  in  much  the  same  way  as  in  this  case.  There- 
.  fore  it  appears  to  me  that  the  proper  remedy  is  an  action  at  law, 
and  that  there  is  no  reason  why  the  forum  should  be  changed. 

But  beyond  that,  it  appears  to  me  with  regard  to  the  substance 
of  the  case,  that  is  to  say,  with  regard  to  the  transaction  connected 
with  the  £230,000,  that  no  liability  arose  between  these  companies 
either  at  law  or  in  equity.  It  was  a  transaction  between  the  three 
companies,  through  their  directors,  the  Ini^wxiional,  the  National 
Banky  and  Charles  LaffiUe  &  Co.  The  National  Bankj  through 
their  directors,  were  no  more  answerable  than  Charles  Laffitte  it 
(1)  Law  Rep.  7  Ex.  119. 


Co.  were  liable  through  their  direotors^  or  the  Internaiional  Oanh      L.  J  J. 
pony  through  their  directors.    The  whole  thing  was  a  trilateral       1873 
contrivanoe  between  the  directors  of  these  three  companies  for  the       obat 
purpose  alleged  in  the  bill,  for  the  purpose  of  deceiving  the  com-      ^^^^ 
mittee  of  the  Stock  Exchmge  by  making  it  appear  that  Charlea       — 
Laffitte  &  Co.  had  moneys  which  they  had  not.    That  the  object 
from  the  first  was  illegal  and  vUrdi  vires  appears  from  the  docu- 
ments themselyes.     Everybody  connected  with  the  transaction 
most  have  been  folly  aware  that  the  whole  thing  was  a  sham 
from  the  beginning  to  the  end,  and  from  a  sham  no  action  or  suit 
arises  either  at  law  or  in  equity.    That  being  so,  I  am  of  opinion 
that  this  bill  cannot  be  sustained,  and  must  be  dismissed  as  against 
the  Appellants.    They  do  not  a^k  for  costs.    On  the  ground  that 
the  Plaintiff  had  no  right  to  interfere,!  probably  should  have  been 
disposed  to  dismiss  it  with  costs,  but  having  regard  to  the  sham,  I 
should  not  have  been  disposed  to  give  anybody  connected  with  the 
transaction  any  costs  whatever. 

Sir  G.  Mellish,  L  J.  :— 

I  am  of  the  same  opinion,  and  I  only  wish  to  add  a  few  observa- 
tions relating  to  what  may  be  called  the  merits  of  the  case. 
In  the  first  place,  What  is  the  true  legal  effect  of  the  alleged 
agreement  which  was  contained  in  the  letter  of  the  8th  of  De- 
cember,  1865  ?  It  is  to  be  observed  that  at  that  time  Charlea 
Laffitte  &  Co.  were  registered,  having  been  registered  on  that 
same  day.  They  had  not  commenced  business,  and  I  entirely 
agree  with  what  has  been  said  that  it  would  be  quite  absurd  to 
suppose  that  this  was  an  ordinary  transaction  in  the  way  of  their 
business  under  their  articles  of  association.  They  did  not  attempt 
to  commence  business  until  months  after  the  time  when  this  letter 
was  written. 

What,  then,  is  the  agreement?  The  agreement  is  that  the 
bank  shall  discount  bills  of  the  Internaiional  Contract  Company 
to  the  amount  of  £200,000 ;  that  the  Internaiional  Company  shall 
pay  the  same  £200,000  back  again  into  the  bank  in  payment  of 
£5  per  share  on  40,000  shares  in  Charles  Laffitte  &  Co.,  to  be 
allotted  to  the  nominees  of  the  Itiiemaiional  Contract  Company ; 
that  that  sum  so  paid  in  shall  remain  to  the  credit  of  Charles 
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,ij.  JJ.  LaffiUe  &  Co.  nominally  in  the  books  of  the  bank  nntil  the  pro- 
1873  missory  notes  should  become  due,  and  when  the  piomiasory 
Gbay  i^otes  should  become  due,  then  it  should  be  applied  in  payment 
jj^^^      of  the  notes.    That  being  the  agreement,  the  transaction  appears 

to  me,  as  it  does  to  the  Lord  Justice,  to  be  an  entire  sham. 

There  is,  under  the  pretence  of  dealing  with  these  large  sums 
of  money,  no  real  advance  to  anybody.  Nobody  is  put  in  funds. 
The  International  Contract  Company  ^t  no  money  which  they  can 
deal  with ;  Charles  LaffiUe  dt  Co.  get  no  money  which  they  can 
deal  with ;  the  bank  make  no  advance  to  any  one  except  for  the 
mere  nominal  period  during  which  it  is  paid  out  and  taken  back 
agam.  There  is  no  real  monetary  transaction  at  all.  All  that  is 
done  is,  that  there  is  a  representation  made  that  40,000  shares 
have  been  allotted,  but  in  my  opinion  they  cannot  be  considered 
to  have  been  allotted  at  all,  because  by  the  articles  of  association 
of  Charles  Laffiite  dt  Co.,  which  all  these  parties  were  aware  oi^ 
they  had  no  right  to  allot  shares  unless  they  received  £1  deposit 
and  £4  on  allotment,  and  when  the  money  is  borrowed  to  pay 
that  £5  upon  the  credit  of  Charles  LaffiUe  dt  Co.  itself,  and  borrowed 
in  such  a  way  that  those  who  profess  to  lend  it  do  not  lend  at  all, 
and  are  enabled  to  apply  the  same  moneys  as  they  come  back  in 
discharge  of  the  liability,  it  is  quite  obvious  that  nothing  what- 
ever had  been  advanced  or  paid  over  at  all.  Though  the  De- 
fendants say  that  they  thought  this  was  all  right,  and  did  not, 
until  a  late  period,  discover  that  it  was  wrong,  I  cannot  help 
thinking  that  gentlemen  of  business  and  of  extensive  experience 
in  joint  stock  companies  could  hardly  help  being  aware,  at  least 
if  they  took  the  trouble  to  consider  what  the  nature  of  the  trans- 
action was,  that  such  a  transaction  could  not  be  an  honest  trans- 
action. It  was  a  transaction  on  the  face  of  it  for  the  purpose  of 
making  it  appear  that  40,000  shares  had  been  allotted  and  paid 
for,  whereas,  in  reality,  no  shares  had  been  allotted  and  paid  for. 

That  being  the  nature  of  the  transaction,  what  is  its  legal 
effect  ?  I  apprehend  the  first  effect  of  it  is,  that  everybody  who 
was  deceived  by  the  transaction — everybody  who  was  induced  to 
subscribe  for  shares,  or  to  buy  shares  by  reason  of  being  led  to 
believe  that  those  40,000  shares  had  been  honestly  subscribed  for 
and  paid  for  —is  entitled  to  a  remedy  both  at  law  and  in  equity 
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against  those  persons  who  deceived  him,  but  it  must  obviously  be       L,  JJ. 
a  personal  remedy  by  each  person  who  has  been  so  deceived.    The       1873 
persons  deceived  cannot  join  in  a  class,  one  suing  for  himself  and       qbat 
all  the  rest,  because  each  person  must  enter  into  the  circumstances      iJ!ins. 

of  his  own  particular  case  to  shew  how  and  in  what  way  he  was        

deceived.    But  can  the  transaction  have  any  further  effect  ?    Is 
one  of  the  companies  entitled  to  recover  from  the  other  companies 
any  large  sum  of  money  ?    It  appears  to  me  extremely  difficult  to 
see  how  that  can  be  so.    I  entirely  agree  with  the  judgment  in 
British  and  Ameriean  Telegraph  Company  v.  Albion  Banh  (1),  and 
in  my  opinion  it  applies  to  this  case.    The  money  paid  in  never 
was,  in  my  judgment,  the  money  of  Charles  LaffiUe  cfe  Co.    They 
never  had  the  control  over  it ;  they  never  could  draw  cheques 
upon  it,  and  they  knew  that  they  never  could  draw  cheques  upon 
it.     In  such  a  case  the  maxim  applies,  **  In  pari  deJidu  potior  est 
conditio  defendentis,'*    The  law  will  leave  the  parties  where  it 
finds  them.    I  think  that  no  action  could  have  been  brought  on 
those  notes  by  the  bank  against  the  International  Contract  Comr 
pantf,     I  thmk  that  the  consideration  for  the  notes  was  tainted 
with  illegality,  and  that  the  law  would  not  have  interfered  between 
the  parties  at  all  if  the  International  Company  had  refused  to  pay 
back  the  money,  because  the  transaction  was  so  tainted  with 
illegality  that  the  law  would  not  have  assisted  either  party.    If, 
indeed,  there  were  any  moneys  of  Charles  Laffitte  dk  Co.  which 
honafide  shareholders  paid  into  the  bank,  then,  in  my  judgment, 
Charles  Laffitte  &  Co.  would  be  entitled  at  law  to  recover  that 
sum.     But  that  is  not  the  case  before  us,  and  I  cannot  help  think- 
ing the  decision  we  are  coming  to  meets  the  real  justice  of  the 
case.    The  practical  effect  of  the  judgment  of  the  Vice-Ohancellor 
is,  that  the  very  person  Kitson,  and  the  allies  of  Kitson,  who  were 
the  concoctors  of  these  frauds,  are  the  persons  who  get  the  benefit 
of  the  whole  of  this  money.    I  cannot  but  think  that  persons  in 
the  position  of  the  Plaintiff,  who  have  subscribed  at  Kitsoris 
request,  and  who  are  mere  nominees  of  his,  must  look  for  an 
indemnity  from  the  International   Contract   Company,  or  from 
Kitson,  or  from  whoever  employed  them,  but  in  this  Court  they 
must  be  treated  as  having  been  parties  to,  and  having  had  notice 
(1)  Lftw  Piop.  7  Ex.  119. 
Vol.  VIII.  4  P  1 
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L.  JJ.  of,  these  illegal  transactiojis.  If  a  person  allows  himself  to  be 
1873  the  mere  nominee  of,  and  acts  for  another  person,  he  must  be 
^^  bound  by  the  notice  which  that  other  person  for  whom  he  acts 
has  of  the  nature  of  the  transaction*  I  agree,  therefore,  that  the 
bill  must  be  dismissed  as  against  the  Appellants. 


Lkwu. 


Pabeeu 

V, 

Lewis. 


PARKER  V.  LEWIS. 

Aug.  5.  Sir  W.  M.  James,  L.  J.,  after  stating  the  nature  of  the 
case  made  by  the  bill,  continued : — 

If  we  had  agreed  with  the  judgment  of  the  Vice-Chanoellor 
that  Charles  Laffitte  &  Co.  were  entitled  to  withdraw  these  moneys 
from  the  National  Bank — if  we  had  agi-eed  with  the  ratio  decidendi 
of  the  Vice-Chancellor,  that  in  truth  the  moneys  which  went  oat 
went  out  as  moneys  of  the  bank  and  had  come  in  as  moneys  of 
Charles  Laffitte  &  Go.  under  the  arrangement  with  them — we  should 
have  agreed  with  the  Yice-Chancellor  that  the  decision  in  Parker 
v.  Lewis  was  a  necessary  corollary  and  consequence  of  the  decision 
in  Chray  v.  Lems  (1) ;  but  as,  upon  the  'rehearing  of  the  case  of  Gray 
V.  Lewis,  we  did  not  concur  in  the  view  of  the  Vice-Chancelbr, 
but  thought  that  the  bill  in  Gray  v.  Lewis  was  not  sustainable — 
that  in  truth  there  was  no  res  acta  at  all,  but  a  mere  fabula  acta 
between  these  parties — that  the  whole  thing  was  a  fiction  and  a 
sham,  out  of  which  no  right  or  liability  could  accrue  or  be  imposed 
upon  any  of  the  companies  which,  through  their  directors,  were 
parties  to  that  transaction — ^the  ground  of  the  decision  in  Parker 
V.  Leivis  is  entirely  cut  away,  and  the  consequence  follows  that 
the  bill  in  Parker  v.  Lewis  must  fail. 

It  was  strongly  contended  before  us  by  the  counsel  for  the 
several  Defendants  that  the  bill  was  entirely  based  on  a  chaige  of 
fraud,  and  that  the  case  of  fraud  having  failed  tlie  bill  ought  to  be 
dismissed  with  costs  independently  of  any  question  upon  the  meriU. 
I  have  read  the  bill  very  carefully,  and  I  agree  with  the  counsel 
for  the  Defendants  that  the  case  is  substantially,  essentially,  and 
exclusively  based  upon  fraud  against  these  parties.  I  have,  there- 
fore, had  some  doubt  whether  the  rule  ought  not  to  be  applied  by 
(1)  Law  Rep.  8  Ecj.  526. 
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dismissing  the  bill  with  costs.     I  think,  however,  that  we  ought       L.  JJ. 
to  dispose  of  the  bill,  not  merely  upon  the  ground  that  the  case  of       1S73 
fraad  had  been  alleged  and  not  proved,  but  upon  the  merits;      ^mer 
making  a  final  end,  so  far  as  we  are  concerned,  of  the  litigation.      ,  •• 

Now,  beyond  all  question,  the  transaction  was  one  utterly  indefen-        

sible  on  the  part  of  the  Defendants — ^the  very  ground  of  our  decision 
in  Ch^ay  v.  Leicis  being  that  it  was  a  sham  calculated  and  intended 
to  deceive,  first,  the  Stock  Exchange^  and  then  all  the  persons  who 
might  be  induced  by  means  of  that  to  take  shares  in  Charles 
LaffiXte  &  Co.  As  that  sham,  to  which  the  directors  so  indefensibly 
made  themselves  parties,  has  led  their  own  company,  the  National 
Bank,  into  great  litigation,  great  expense,  and  great  loss,  and  as 
there  were  reasons  why  these  three  Defendants  might  reasonably 
be  selected  as  Defendants,  out  of  the  twelve  directors  who  were 
more  t>r  less  mixed  up  with  the  transaction,  for  the  purpose  of 
enforcing  liability  against  them — Lewis  and  Henshaw  having  them- 
selves been  directors  in  Laffittedb  Co.  and  in  the  Ottoman  Company y 
in  connection  with  which  the  whole  transaction  was  entered 
into,  and  McKenna^  though  not  interested  in  either  of  those 
companies,  having  been  a  man  in  whom  the  greatest  trust  and 
confidence  was  reposed  by  the  bank,  and  who  received  a  very  high 
salary  from  the  bank,  in  return  for  which  the  bank  had  a  right  to 
expect  from  him  the  greatest  care,  prudence,  and  caution  in  any 
matter  of  this  kind — I  think  that  we  are  not  compelled  to  dismiss 
the  bill  with  costs  as  against  them,  and  that  the  justice  of  the 
case  is  fully  met  by  giving  the  Defendants,  as  the  Vice-Chancellor 
has  done,  the  costs  occasioned  by  the  charges  of  personal  fraud 
contained  in  the  13th  paragraph  of  the  bill,  and  dismissing  the  rest 
of  the  bill  without  costs. 

It  was  said — and  very  strongly  contended  before  us — ^that  it  was 
not  open  to  these  parties  to  go  into  the  merits  of  the  case  at  all, 
but  that  the  bank,  having  defended  the  suit  in  Gray  v.  Lewis,  and 
having  had  a  decree  made  against  them,  were  at  liberty  to  com- 
promise it  on  the  best  terms  they  could,  and  that  it  was  not  open 
to  the  Defendants  to  shew  that  they  could  have  obtained  better 
terms.  I  think  there  is  no  foundation  for  this.  It  would  seem 
to  be  a  very  strong  proposition  to  say  that  the  bank  having 
had  the  decree  against  them  /or  £230,000,  in  the  absence  of  any 


9. 
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L.  JJ.  one  of  the  directors  in  that  character,  might  have  compro- 
1873        mised  it  for  £200,000,  or  for    any   other  sum  less  than  the 

pIbkb  £230,000,  or  any  sum  they  thought  fit,  and  that  every  one 
of  those  twelve  directors  would  have  been  personally  answ^- 
able,  jointly  and  severally,  for  the  whole  amount  so  decreed 
against  them,  and  so  compromised  by  them  without  having  an  op- 
portunity of  being  heard  in  this  Court  to  say  that  there  was  no 
foundation  for  the  decree  at  all.  I  cannot  conceive  that  that  can 
be  the  law,  and  I  have  heard  no  authority  adduced  to  sati^  me 
that  there  is  any  foundation  for  it. 

SiB  G.  BIellish,  L.J. : — 

I  am  of  the  same  opinion,  but  I  wish  to  add  a  few  obserya* 
tions  as  to  the  last  point  to  which  the  Lord  Justice  referred, 
and  which  is  a  question  of  common  law,  as  to  whether  the 
judgment  of  the  Vice-chancellor  is  conclusive.  Mr.  CoUon  cittd 
several  cases  at  common  law  in  support  of  that  proposition,  and 
the  foundation  of  it  appears  to  be  a  dietum  at  the  end  of  a  judg- 
ment of  Mr.  Justice  Bvller  in  the  case  of  Duffidd  v.  Scott  (1). 
That  was  the  case  of  an  action  on  a  bond,  which  bond  had  been 
given  to  indemnify  a  husband  in  connection  with  a  deed  of  separa- 
tion against  the  debts  incurred  by  his  wife.  Then  an  action  was 
brought  against  the  husband  for  a  debt  incurred  by  the  wife.  He 
defended  the  action,  and  the  verdict  was  for  the  Plaintiff,  and 
judgment  was  obtained  for  him.  There  was  no  dispute  at  all  that 
the  Defendant  was  liable  for  the  debt,  but  he  denied  his  liability 
to  the  costs*  of  the  action,  on  the  ground  that  notice,  as  he  said, 
ought  to  have  been  given  him,  and  that  he  ought  to  have  had 
liberty  either  to  defend  the  action  or  to  pay  without  defending  it. 
Mr.  Justice  BuHer,  at  the  end  of  his  judgment,  with  ref^enoe  to 
that,  says:  ''  The  purpose  of  giving  notice  is  not  in  order  to  give 
a  ground  of  action,  but  if  a  demand  be  made  which  the  person 
indemnifying  is  bound  to  pay,  and  notice  be  given  to  him,  and  he 
refuse  to  defend  the  action,  in  consequence  of  which  the  persoQ 
to  be  indemnified  is  obliged  to  pay  the  demand,  that  is  equivalent 
to  a  judgment,  and  estops  the  other  party  from  saying  that  the 

(1)  3  T.  R.  374.  377. 


Defendant  in  the  first  action  was  not  bound  to  pay  the  money."       L.  JJ. 
]^ow  the  portion  of  the  judgment  which  is  relied  upon  is  where       1873 
Mr.  Justice  BuUer  says,  '^  that  is  equivalent  to  a  judgment ;"  and      pabkeb 
that^  it  is  saidy  shews  that  if  there  was  a  judgment  at  common      ^e^j^ 

law,  that  judgment  would  be  conclusive.    Now  that  dictum^  no        

doubt,  is  cited  with  approbation  in  the  cases  referred  to  by 
Mr.  Cotton  of  Janes  v.  Williams  (1)  and  Smith  v.  Compton  (2) ; 
but  those  cases  are  all  cases  of  actions  on  express  contracts  of 
indemnity,  and  I  think  that  the  law  with  reference  to  express  con- 
tracts of  indemnity  is,  that  if  a  person  has  agreed  to  indemniiy 
another  against  a  particular  claim  or  a  particular  demand,  and 
an  action  is  brought  on  that  demand,  he  may  then  give  notice 
to  the  person  who  has  agreed  to  indemniiy  him  to  come  in  and 
defend  the  action,  and  if  he  does  not  come  in,  and  refuses  to 
come  in,  he  may  then  compromise  at  once  on  the  best  terms  he 
can,  and  then  bring  an  action  on  the  contract  of  indemnity.  On 
the  other  hand,  if  he  does  not  choose  to  trust  the  other  person 
with  the  defence  to  the  action,  he  may,  if  he  pleases,  go  on  and 
defend  it,  and  then,  if  the  verdict  is  obtained  against  him,  and 
judgment  signed  upon  it^  I  agree  that  at  law  that  judgment,  in 
the  case  of  express  contract  of  indemnity  is  conclusive.  But 
I  apprehend  it  is  conclusive  on  account  of  what  the  law  considers 
the  true  meaning  of  such  a  contract  of  indemnity  to  be.  It  is 
obvious  that  when  a  person  has  entered  into  a  bond,  or  bought 
land,  or  altered  his  position  in  any  way  on  the  faith  of  a  contract 
of  indemnity,  and  cm  action  is  brought  against  him  for  the  matter 
against  which  he  was  indemnified,  and  a  verdict  of  &  jury  obtained 
against  him,  it  would  be  very  hard,  indeed,  if,  when  he  came  to 
claim  the  indemnity,  the  person  against  whom  he  claimed  it  could 
fight  the  question  over  again,  and  run  the  chance  of  whether  a 
second  jury  would  take  a  different  view  and  give  an  opposite 
verdict  to  the  first.  Therefore,  by  reason  of  that  contract  of  in- 
demnity, the  judgment  is  conclusive ;  but  in  my  opinion  it  is  con- 
clusive because  that  is  the  meaning  of  the  contract  between  the 
parties,  for  it  unquestionably  is  not  the  general  rule  of  law  that  a 
judgment  obtained  by  A.  against  B.  is  conclusive  in  an  action  by 
B,  against  C.  On  the  contrary,  the  rule  of  law  is  otherwise.  It  is 
(1)  7  M.  &  W.  493.  (2)  2  B.  &  Ad.  407. 
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L.  jj.      quite  plain  that  the  ordinary  rule  of  law  is,  that  a  jodgment  in 
1873       rem  is  canclusivoi  but  a  judgment  inter  parks  is  ooDclQsivd  only 

Parked     between  the  parties  and  the  persons  claiming  nnd^  ihem. 

Le^i  ^^^  ^  ^^^  present  case  the  suit  is  not  brought  on  any  oontraet 

—  of  indemnity,  but  for  a  breach  of  trust  alleged  to  hare  been  com- 
mitted  by  the  three  Defendants.  It  appears  to  me  they  must  be 
entitled  to  prove,  first,  that  they  have  not  been  guilty  of  any 
breach  of  trust;  and,  secondly,  that  if  they  have  been  guilty  of 
any  breach  of  trust,  no  damage  has  accrued  to  the  Plaintiflf  by 
reason  of  their  breach  of  trust.  The  Vice-Ohanoellor's  judgment 
in  this  case  is  to  be  considered — and,  in  fact,  Mr.  Cothn  so  put  it— 
exactly  as  if  the  bank,  after  the  judgment  of  the  Yice>-Chancellor, 
had  chosen  to  go  and  pay  the  whdle  £230,000,  and  then  at  once 
sue  the  Defendants.  Surely  the  Defendants  would  gay,  **  You  are 
suing  us  for  a  breach,  of  trust  with  reference  to  £230,000,  but 
£230,000  was  never  paid  by  us  to  the  InterfuUional  C&nirad 
Company"  Indeed,  when  one  examines  the  evidence,  no  doubt 
sums  went  out  and  sums  came  in,  but  it  was  always  so  manage<l 
that  there  never  was  more  than  a  very  small  sum  out  at  one  time ; 
and  these  small  sums  all  came  back  again  to  the  very  person  who 
had  paid  them  out;  and  therefore,  although  the  paying  them  out 
might  have  been  a  breach  of  trust — and  in  my  opinion  if  the  InUr- 
national  Contract  Company  had  not  returned  them,  then,  inasmuch 
as,  for  the  reasons  I  gave  in  my  judgment  in  Cha/y  v.  LetmSy 
the  bank  would  have  had  no  remedy  against  the  Intemaiional 
Contract  Company — I  think  that,  to  the  extent  of  the  money  which 
did  not  come  back,  the  Defendants  would  have  been  liable.  Bat  I 
think  they  are  entitled  to  shew  that  the  whole  did  come  bade,  and 
I  cannot  see  that  they  are  estopped  from  saying,  according  to  the 
authority  of  the  British  and  American  Tdegraph  Compamf  v. 
Albion  Bank  (1),  that  this  money,  when  it  did  come  back,  was 
not  the  money  of  Charles  LaffiUe  dt  Co.,  but  was  the  money  of  the 
bank  itself,  and  that,  therefore,  there  was  no  damage.  Indeed  the 
only  real  doubt  that  I  have  entertained  during  the  coarse  of  tikis 
case,  after  fully  considering  it,  is  whether  the  whole  £280,000 
which  stood  to  the  credit  of  Chaaies  Lc^Stte  <lt  (%l  at  the  time 
when  the  notes  became  due,  and  which  was  applied  towards 
(1)  Law  Rop.  7  Ex.  119. 


Xewis. 
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payment  of  the  notes^  consisted  of  the  moneys  of  the  Naiional  l.  JJ. 
Bank;  because^  if  any  portion  of  the  sum  consisted  of  moneys  is73 
which  had  been  paid  in  by  hon&  fide  shareholders  to  the  Naiional  p^[^^ 
Ba^kf  or  by  any  other  persons  who  lond  fide  paid  in  money  to 
the  account  of  Charles  LaffiUe  <&  Co.,  in  my  opinion  Charles 
Laffitie  &  Co.  would  have  been  entitled  to  recover  such  sums  in 
an  action  at  law  at  any  rate.  Whether  they  would  be  entitled 
to  recover  them  in  a  Court  of  Equity,  it  is  not  necessary  for 
me  to  consider,  but  they  would  have  been  entitled  to  recover 
such  sums  in  an  action  at  law  against  the  bank;  and  then,  I 
think^  there  would  have  been  damage  arising  from  the  breach  of 
trust  of  which  the  Defendants  bad  been  guilty.  But,  on  going 
through  the  bill,  and  on  examining  the  evidence,  although  it  is 
true  it  is  alleged  that  £40,000  of  the  moneys  paid  in  came  from 
bona  fide  shareholders,  yet  I  think  the  true  result  of  the  allega- 
tions in  the  bill  and  of  the  evidence  is,  that  the  whole  sums  which 
were  paid  to  the  IfUemational  Contract  Company  did  in  fact  come 
back  again  to  the  bank,  and  were  placed  to  the  account  of  Charles 
LaffiUe  &  Co. ;  and  that  there  is  no  allegation  in  the  bill,  and  it  is 
not  shewn  by  the  evidence,  that  any  part  of  the  £40,000  remained 
so  as  to  form  part  of  the  £230,000  at  the  time  when  the  notes 
were  paid ;  and  it  is  quite  consistent  with  the  whole  of  the  bill, 
and  the  whole  of  the  evidence,  as  far  as  I  can  understand  it,  that 
the  whole  of  that  £40,000  had  been  paid  out  to  Charles  LafiUte 
dbCo. 

It  was,  indeed,  said  that  some  portion  of  the  money  necessarily 
must  have  consisted  of  other  sums  than  the  sams  paid  back  to  the 
International  Contract  Company  because  of  the  discount.  It  was 
said  that  the  whole  £230,000  was  not  paid  out  to  the  Iniemadonal 
Contract  Company,  but  £280,000  minus  the  discount ;  and  thoro- 
fore  some  portion,  viz.,  to  the  extent  of  the  discount,  must  have 
been  other  moneys.  I  think  the  answer  to  that  really  is  that  the 
bank  are  not  entitled,  as  against  the  Defendants,  to  claim  the 
profit  on  this  transaction ;  for  if  they  paid  out  money,  and  all  the 
money  they  paid  out  came  back  again,  I  think  they  are  not  entitled 
as  against  the  Defendants  to  any  alleged  profit  with  reference  to 
the  discount.    Besides  that,  the  bill  makes  no  such  case. 

There  are  just  one  or  two  obseiTations  I  wish  further  to  make. 


V, 

Lewis. 
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L.  JJ.      In  reading  through  the  judgment  of  the  Court  of  Exchequer  in  the 
1873        Britisk  and  American  Tdegraph  Company  v.  AUnan  Bank  (1),  there 

Pabkxb     ^^  ^^^  grounds  on  which  the  Court  of  Exchequer  diBtingaiah  the 
case  before  them  from  the  case  of  Qray  v.  Lewis  (2).   It  is  obvious 
that  the  Court  of  Exchequer  wished  to  avoid  saying  that  the  judg- 
ment of  the  Vice-Chancellor  was  wrong,  and  being  pressed  very 
strongly  with  that  judgment  as  an  authority  in  the  case  before 
them,  they  stated  the  best  grounds  they  could  for  distmguishiog 
it ;  but  in  my  opinion  those  grounds  which  are  stated  as  possible 
distinctions — and  I  do  not  think  the  judgment  of  the  Court  of 
Exchequer  goes  beyond  that — do  not  really  make  a  distincticui* 
The  first  ground  on  which  they  relied  was  the  fact  of  the  pro- 
missory notes  being  given,  and  that  during  the  currency  of  the 
notes  there  may  have  been  a  real  transaction ;  but  in  my  opinion 
there  was  not,  because  the  charge  which  Charles  Laffitte  &  Co. 
made  existed  during  the  whole  time  that  the  notes  were  current 
If  Charles  Laffitte  <t  Co.  had  had  a  power  to  draw  on  the  balance 
during  the  time  that  the  notes  were  running,  that  might  have  made 
a  difierence,  but  Charles  Laffitte  &  Co.  had  no  power  to  draw  on 
the  balance  during  the  time  the  notes  were  running.    From  the 
very  moment  the  money  came  in  it  was  pledged,  and  was  to  be 
held  for  the  notes,  and  if  they  had  drawn  cheques  against  so  much 
of  it  as  was  necessary  to  cover  the  notes,  there  is  no  doubt  the 
bank  would  have  refused  to  honour  them.   Therefore  it  appears  to 
me  that  this  forms  no  ground  for  saying  there  was  any  contract  on 
the  part  of  the  bank  to  pay  these  moneys  to  Charles  Laffitte  dt  Co. 
The  second  ground  which  they  put,  which  is  supposed  to  be  ao 
equitable  ground,  on  which  they  thought  the  Vice-Chancellor  might 
rely,  was  this,  that  in  the  case  before  the  Court  of  Exchequer  the 
fraud  was  discovered  before  ^e  Stock  Exchange  gave  a  day,  and 
the  plan  was  never  carried  out ;   whereas  in  the  case  before  us 
the  Stock  Exchange  were  deceived,  a  day  was  given,  and  numerous 
transactions  took  place,  possibly  in  consequence  of  it.    Then  they 
suggest  that  that  may  make  a  difference,  and  may  be  a  reason  why, 
in  this  Court,  the  bank  ought  to  be  held  bound  by  the  representa- 
tion they  had  made  that  there  was  this  sum  to  the  credit  of  Charles 
Laffitte  &  Co.    But  although  the  bank  were  unquestionably  boond 
(1)  Law  Bep.  7  Ex.  119.  (2)  Law  Rep.  8  Eq.  52G. 


as  between  themselves  and  the  persons  to  whom  they  made  the      L.  JJ. 
representation^  and  who  were  deceived  by  it,  if  any  such  persons       1S7S 
had  made  claims  against  them — which  it  does  not  appear  was  the      pl^^ 
ease — I  apprehend  they  were  not  bound  as  between  themselves  and      ^  ^\ 

Charles  Laffitte  &  Co.,  who  perfectly  knew,  through  their  directors,        

that  the  representation  was  untrue,  and  who  not  only  knew  it  was 
untrue,  but  in  reality  were  the  persons  fraudulently  making  the 
representation,  not  only  as  much  as,  but  a  great  deal  more  than 
the  bank  were.  The  bank  may  have  done  enough  to  make  itself 
liable,  but  Charles  Laffitte  &  Co.  were  the  principals  in  that  false 
representation.  In  my  opinion,  therefore,  that  is  not  to  be  relied 
on  as  a  ground  for  distinction. 

Therefore,  upon  the  whole,  on  the  same  grounds  which  I  gave  in 
Gray  V.  Lewis,  I  am  of  opinion  that  the  £230,000  never  became 
the  money  of  Charles  Laffitte  &  Co.,  and  that  there  was,  therefore, 
no  breach  of  trust  except  so  far  as  any  moneys  were  paid  out  to 
the  International  Contract  Company;  and  by  that  breach  of  trust 
no  damage  was  sustained,  because  all  the  moneys  were  returned, 
and  became  the  property  of  the  bank. 

I  entirely  agree  as  to  the  costs. 

Solicitors:  Messrs.  Tatham,  Curling,  Walls,  &  Pym;  Mr.  C,  M. 
Roche ;  Messrs.  William  Tatham  &  Son ;  Messrs.  Combe  &  Wain- 
unright. 
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L.  Jj.  STEVENS  V.  MID-HANTS  BAILWAY  COMPANY. 

1873  [1871    S.    117.] 

J^2.  LONDON  FINANCIAL  ASSOCLATION  v.  STEVENS. 

[1871    L.    19.] 
RaUway  Company  Scheme — Judgmeni  CredUor — Priority. 

8,  reoovered  judgment  against  a  railway  companyy  sned  ont  an  el^t,  and 
delivered  it  to  the  aherifif,  who  found  that  the  company  were  posaeaaed  of  the 
railway,  which  was  in  the  occnpation  of  another  company  under  a  woiking 
agreement.  The  writ  waa  duly  regiatered.  After  thia  a  acheme  of  arrange- 
ment was  confirmed  by  the  Court,  which  acheme  authorifled  the  company 
to  create  certain  amounts  of  debenture  A  atock  .and  debenture  B  afeock. 
Debenture  A  atock  waa  to  be  applied,  first,  in  payment  of  the  moigage 
debenturea  of  the  company,  and  certain  coats ;  the  stock  applied  to  those 
purposes  having  priority  in  payment  of  interest  over  the  reaidue  of  that  stock, 
which  residue  waa  to  be  applied  in  paying  unpaid  vendon  of  land.  Deben- 
ture B  stock  was  to  be  applied  in  paying  off  debenturea  which  were  not 
mortgagea  on  the  undertakiDg,  and  other  debta.  The  income  of  the  company 
was  to  be  applied — (1)  In  pajring  rent-chargea  granted  to  vendors  of  land. 
(2)  In  payment  of  the  intereat  on  preferred  debenture  A  stock.  (3)  In  pay- 
ment of  the  intereat  on  the  reaidue  of  that  atock.  (4)  In  payment  of  interest 
on  debenture  B  atock.  (5)  In  payment  of  dividends  to  ahareholders : — 
«  EM,  by  the  Master  of  the  Bolls,  that  8.  waa  entitled  to  take  debenture  B 

atock  in  satisfaction  of  his  judgment,  but  had  no  higher  right.  S,  appealed^ 
contending  that  he  waa  not  bound  by  the  acheme,  and  had  a  charge  on  the 
income  in  priority  to  the  A  and  B  atocka,  by  whomaoever  held;  for  that 
the  priority  of  thoae  unpaid  vendors  and  mortgageea  who  had  accepted  pay- 
ments in  thoae  atocks  had  been  loat  by  extinguiahment  of  their  fanner 
securities : 

Edd,  on  appeal,  that  8.  was  not  bound  by  the  scheme,  but  that  aa  it  did 
not  leasen  his  rights,  neither  did  it  increase  them ;  that  he  therefore  wis 
not  entitled  to  such  priority  as  he  claimed ;  but  that,  subject  to  the  rights  of 
unpaid  vendors,  the  income  must,  in  the  first  place,  to  an  amount  equal  to 
that  of  the  principal,  interest,  and  coats  due  to  vendors  of  land  who  had 
accepted  payment  in  A  debenture  stock,  and  of  the  principal,  interest,  and 
costs  due  to  holders  of  debenture  mortgages  issued  before  the  filing  <ji  the 
sheriff's  return,  be  applied  according  to  the  scheme. 

X  HIS  was  an  appeal  by  Stevens,  an  elegit  creditor  of  the  company, 
from  a  decision  of  the  Master  of  the  Bolls. 

The  company  was  incorporated  by  an  Act  passed  in  1861,  with 
a  share  capital  of  £150,000,  and  powers  of  borrowing  on  mortgage 
np  to  £50,000.  By  the  MidrHants  Act,  1864,  its  name  was  changed, 


and  powers  were  given  to  it  for  making  another  Lne,  which,  how-  l.  jj. 
ever,  never  was  made.  The  lines  authorized  by  the  former  Act  1873 
were  opened  in  1865.  Sraros 

On  the  16th  of  Jannarj,  1867,  Stevens  entered  up  judgment   ^    ^ 
against  the  company  in  two  actions,  for  £1045  and  costs,  and  Railway  Co. 
£1075  and  costs.   These  judgments  were  registered  on  the  31st  of     hoswv 
January,  1867.    Writs  of  el^t,  dated  the  19th  of  January,  1867,  ^^^^^^ 
were  lodged  in  the  hands  of  the  sheriflF  of  Hants.  The  sheriflF  made         ^- 

his  return,  dated  the  30th  of  January,  that  the  company  were        

possessed  of  the  railway  which  was  in  the  occupation  of  the  London 
and  SatUh-Weslern  BaUioay  Company^  and  that  he  had  delivered 
it  to  the  Plaintiff.  This  return  was  filed  on  or  before  the  7th  of 
February,  on  which  day  the  writs  of  execution  were  registered 
under  23  &  24  Vict,  c  38. 

The  London  and  SotUh-Westem  BaUway  Company  had,  under  a 
working  agreement  made  in  1865  and  duly  approved  by  the  Board 
of  Trade,  been  in  occupation  of  the  railway  ever  since  it  had  been 
opened.  On  the  20th  of  February,  1867,  Stevens  gave  notice  to 
the  London  and  SouihrWestem  Railway  Company  to  pay  to  him 
the  sums  which  became  payable  under  their  agreement,  which 
they  refused  to  do. 

In  1868  the  Mid-Hants  Company,  being  unable  to  meet  its 
engagements,  filed  a  scheme  of  arrangement.  This  scheme  autho- 
rized the  company  to  create  and  issue,  first,  debenture  A  stock  to 
an  amount  not  exceeding  £100,000;  and  secondly,  debenture  B 
stock  to  an  amount  not  exceeding  £125,000,  bearing  such  interest 
as  therein  mentioned — ^Provided :  1.  That  the  debenture  A  stock 
applied  in  satisfaction  of  the  mortgages,  costs,  charges,  and  ex- 
penses, and  purchase-moneys,  interest,  and  costs  thereinafter  di- 
rected to  be  satisfied  thereout  (for  which  it  was  estimated  a  sum 
not  exceeding  £85,000  would  be  required)  should  be  preferred  in 
payment  of  interest  over  the  residue,  of  such  stock.  2.  That  the 
interest  on  debenture  B  stock  should  be  payable  only  out  of  the 
profits  of  the  year.  The  holders  of  mortgages  of  the  undertaking 
were  to  receive  debenture  A  stock  of  a  nominal  amount  equal  to 
the  principal  and  interest  due  on  their  mortgages  up  to  the  3l8t  of 
December,  1868 ;  and  as  from  the  1st  of  January,  1869,  all  rights 
under  the  mortgages,  whether  actually  exchanged  for  debenture 

4Q2  1 
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L.  JJ.       A  stock  or  not,  were  absolutely  to  cease  and  determine.    The 
1878        residae  of  the  debenture  A  stock  was  to  be  applied — (1)  In  pay- 
Stkyekb     nient  of  the  costs  of  the  scheme ;  costs  incident  to  the  purchase  of 
Mro-HAKTg  J^^dSj  ^^^  purchase  of  which  had  not  been  completed ;  and  the 
Railway  Co.  expenses  of  constructing  a  station  and  some  other  works.    (2)  In 
London     payment  to  the  unpaid  vendors  of  land  sold  to  the  company  iu 
AsaooiATioH  respect  of  their  purchase-moneys  and  interest  and  such  ooets  as 
Stevens     *^®  company  was  bound  to  pay  to  them ;  which  payments  were 
" —        estimated  to  require  £20,000.     (3)  In  payment  of  any  sums  not 
exceeding,  on  the  whole,  £12,000,  which  had  been  advanced  to  the 
company  for  payment  of  interest  on  mortgages  and  for  payment  of 
purchase-moneys  of  lands  and  expenses  connected  with  such  pur- 
chases. (4)  In  payment  to  the  engineer,  parliamentary  agent,  and 
solicitor  of  their  charges.    Debenture  B  stock  was  to  be  applied, 
in  payment  of  what  was  due  on  bonds  of  the  company  (for  which 
it  was  estimated  that  £40,000  was  required),  and  in  payment  of 
the  amount  due  from  the  company  for  the  erection  of  signals, 
stations,  and  other  works  (estimated  at  £5,000),  and  in  payment 
of  the  other  debts  and  liabilities  of  the  company.    The  annual 
income  received  from  the  London  and  South  Western  Company  was 
to  be  applied — (1)  In  payment  of  expenses  not  exceeding  £250  in 
any  year.    (2)  In  payment  of  rent-charges  granted  to  vendois  of 
land.    (3)  In  payment  of  the  interest  on  preferred  debenture  A 
stock.    (4)  In  pajrment  of  interest  on  the  remainder  of  the  deben- 
ture A  stock.    (5)  In  payment  of  interest  on  debenture  B  stocL 
{6)  In  payment  of  interest  on  preference  shares.    (7)  In  payment 
•of  dividend  on  the  ordinary  shares. 

This  scheme  was  confirmed  in  April,  1869,  and  inroUed  on  the 
11th  of  May. 

The  company  issued  under  the  scheme  £73,503  preferred  de- 
<benture  A  stock,  £15,000  deferred  debenture  A  stock,  and 
£114,862  debenture  B  stock.  The  preferred  debenture  A  stock 
was  applied  in  manner  directed  by  the  scheme.  The  whole  of 
the  company's  mortgages  were  then  paid  off,  and  a  considerable 
part  of  the  unpaid  purchase-moneys  for  lands  taken  by  the  com- 
pany. The  deferred  debenture  A  stock  and  the  B  stoci  were 
also  applied  according  to  the  scheme,  many  of  the  creditors  of  the 
company  accepting  payment  in  B  stock. 

In  May,  1871 ,  Stevens  filed  his  bill  against  the  company,  insisting 


that  he  was  not  bound  by  the  scheme,  and  praying  for  a  declara-       L.  JJ. 
lion  that  he  was  entitled  to  a  charge  on  the  undertaking,  and  for       1878 
payment  and  a  receiver.  Sromre 

In  February,  1873,  the  London  Finaneial  AMOciaiion^  Limited,   „    uastb 
filed  their  bill  on  behalf  of  themselves  and  all  other  the  holders  of  Railway  CJo. 
debenture  stock  against  Stevens,  against  some  other  elegit  creditors      Loxdok 
of  the  company,  against  three  persons  who  were  holders  of  the  //^^qn 
largest  of  the  rent-charges  granted  by  the  company,  and  against     g,JjL^ 

the  company,  praying  that  the  holders  of  the  debenture  stock  of       

the  company  might  be  declared  entitled  to  a  charge  upon  the 
undertaking,  and  that  such  charge  might  be  declared  prior  to  any 
charge  of  the  elegit  creditors — ^that  the  persons  haying  charges 
might  be  ascertained  and  their  priorities  determined — that  Stevens 
might  be  restrained  from  proceeding  further  in  his  suit,  and  that 
a  receiver  might  be  appointed. 

On  the  11th  of  March,  1873,  the  Master  of  the  Bolls  made  a 
decree  in  bot|i  suits,  declaring  priorities  as  follows : — 1.  That  the 
vendors  of  land  were  entitled  to  a  charge  on  the  lands  sold  by 
them  respectively,  by  way  of  security  for  their  unpaid  purchase- 
moneys  and  interest,  [in  priority  to  all  persons.  2.  That  the 
holders  of  rent-charges  were  entitled  to  charges  on  the  lands  out 
of  which  they  respectively  issued,  and  also  to  charges  on  the 
undertaking,  in  priority  to  all  persons,  except  as  above  declared 
with  respect  to  unpaid  vendors.  3.  That  the  holders  of  debenture 
A  stock  issued  or  to  be  issued  under  the  scheme  were  entitled  to 
a  charge  on  the  undertaking  next  after  the  holders  of  the  rent- 
charges.  4.  That  the  holders  of  debenture  B  stock  issued  or  to 
be  issued  under  the  scheme  were  entitled  to  a  charge  on  the 
undertaking  next  after  the  holders  of  debenture  A  stock,  and 
that  Stevens  and  all  other  judgment  creditors  were  entitled  to 
take  B  stock  under  the  scheme  in  satisfaction  of  their  judg- 
ments. A  receiver  was  appointed  of  the  moneys  payable  by  the 
South-Western  Company,  and  he  was  directed  to  apply  them, 
first,  in  payment  of  ofiBce  expenses  not  exceeding  £250  a  year ; 
secondly,  in  payment  of  interest  on  unpaid  purchase  moneys ;  and 
thirdly,  in  keeping  down  the  annual  charges  on  the  undertaking 
according  to  the  priorities  above  declared ;  and  the  parties  were 
to  be  st  liberty  to  apply  in  Chambers  as  to  the  distribution  of 
any  surplus. 


lUd»  CHANCEBY  APPEALS.  [L.  K 

L.  J  J.         The  income,  it  appeared,  after  payment  of  rent-charges  and  ofSce 

1873  expenses,  would  at  present  do  little  or  nothing  beyond  paying  the 

g^iYiQiB  interest  on  debenture  A  stock. 
Mm-HiHTs      ^Sfetww  appealed  from  this  decree. 

BAHiWAT  Co. 

j^^p"  Sir  B.  Baffffallay,Q,,C.,  and  Mr.  Bagshatoe,  for  the  Appellant : — 

]^^^^^^      It  is  clear  that  the  Appellant  is  not  bound  by  the  scheme: 
,   f,^'         In  re  Cambrian  Bailtoaya  Company^s  Scheme  (1).    In  Botteries^ 

'    Shreunburyy  de.,  Baihoay  Company  y.  Minor  (2)  this  is  taken  as 

settled  law.  Our  security  is  perfect  without  actual  possession,  the 
delivery  of  actual  manual  possession  not  being  possible :  Champ- 
neys  y.  Burland  (3) ;  Cfuest  y.  Cowbriige  BaQway  Company  (4). 
The  mortgage  debentures  are  merged,  and  cannot  be  set  up  against 
us :  Mocatta  y.  Murgairoyd  (5) ;  Tovlmin  y.  Steere  (6) ;  Barry  y. 
Wright  {!). 

Mr.  Fry,  Q.C.,  and  Mr.  Kdcewieh,  for  the  London  Financial 
Association,  were  asked  by  the  Court  whether  they  dbntended  that 
the  scheme  in  any  way  abridged  the  Tights  of  Stevens,  and  whether 
they  objected  to  an  order  to  the  eflfect  of  the  minutes  set  out 
below,  and  on  their  stating  that  they  did  not,  they  were  not  further 
called  upon. 

Mr.  BooAurgh,  Q.C.,  and  Mr.  Ferrers,  for  the  Mid-Hanis  Bailicay 
Company. 

Mr.  Souihgatey  Q.C.,  and  Mr.  NaUer  and  Mr.  De  Courey  Atkins, 
for  holders  of  rentn^harges. 

Mr.  Morgan,  Q.C.,  and  Mr.  Speed,  for  judgment  creditors. 

Sib  W.  M.  James,  L. J. : — 

Mr.  Stevens  has  filed  his  bill  and  has  presented  this  appeal  for 
the  purpose  of  getting  an  adyantage  which,  if  he  is  entitled  to  it 
at  all,  has,  per  incuriam,  resulted  to  him  from  a  scheme  by  whidi 
he  says  himself  that  he  is  not  bound. 

(1)  Law  Bep.  3  Ch.  278.  (4)  Law  Rep.  6  Eq.  61&. 

(2)  Ibid.  6  Ch.  621.  (5)  1  P.  Wnw.  393. 

(3)  19  W.  R.  148.  (6)  3  Mer.  210. 

(7)  1S.&S.  369;  5RU88.  142. 
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It  has  been  established  that,  according  to  the  true  construction       L.  JJ. 
of  the  Act  of  Parliament,  an  outside  creditor  is  in  no  way  bound       isTS 
by  the  scheme.    K  he  is  not  in  any  way  bound  by  the  scheme,  he     qtktesb 
ought  not  to  be  entitled  to  any  benefit  from  that  scheme.    He  is         •^ 
in  the  position  of  a  person  who,  according  to  my  view,  is  not  Hailwat  Go. 
entitled  to  read  the  scheme  at  all  for  any  purpose.    He  says,  *'  I      Londoh 
have  nothing  to  do  with  the  scheme."    If  he  has  nothing  to  do  f^^^^^ 
with  the  scheme,  he  cannot  claim  a  benefit  from  it.   He  is  entitled     «,_V^ 

to  say,  **  I  shall  insist  upon  my  rights  as  if  no  such  scheme  had       

been  made."  His  utmost  right,  if  no  such  scheme  had  been  made, 
would  have  been  to  have  said,  "  When  the  mortgagees  prior  to 
me  have  been  satisfied,  I  have  a  right  to  be  satisfied/'  And  he 
has  now  no  other  right  unless  it  is  given  him  by  the  scheme. 

Now,  how  has  it  been  given  him  by  the  scheme  ?  The  mort- 
gagees take  under  it,  in  place  of  their  original  securities  for 
principal  and  interest,  perpetual  rent-charges,  which  are  legal  rent- 
charges  enforceable  by  certain  legal  proceedings,  independent  of  a 
bill  in  this  Court.  I  am  of  opinion  in  this  case  that,  if  the 
Appellant  says,  **  I  am  not  bound  by  that,"  the  answer  is,  "  Very 
well ;  then  we  will  not  allow  anything  more  to  be  given  to  them 
than  would  have  been  given  to  them  under  the  former  arrange- 
ment." But  he  has  no  right  to  insist  on  having  the  legal  rent- 
charges  which  had  been  given  to  the  mortgagees  in  satisfaction  of 
their  legal  demand  postponed  to  him  for  the  purpose  of  giving 
him  a  priority  to  which  he  was  not  entitled  at  the  time  When  the 
arrangement  was  made  between  the  company  and  their  creditors. 
The  Appellant  relied  on  the  cases  in  which,  where  a  third  mort- 
gagee has  paid  off  the  first  mortgagee,  he  has  let  in  the  second 
mortgagee  simply  by  the  neglect  and  carelessness  of  his  convey- 
ancer so  as  not  to  be  entitled  to  retain  the  benefit  of  the  first 
security  which  he  has  paid  off,  because  he  has,  being  the  third  in- 
cumbrancer, paid  it  off  and  let  in  a  man  who  had  an  intermediate 
incumbrance.  Such  were  the  cases  of  MoccUta  v.  Murgatroyd  (1), 
Toulmin  v.  Steere  (2),  and  Parry  v.  Wright  (3).  Those  cases  perhaps 
some  day  will  have  to  be  reconsidered,  but  it  is  quite  clear  that 
their  principle  is  not  to  be  extended.  Probably  they  are  rendered 
innocuous  by  this,  that  conveyancers  exclude  their  application  by 

(1)  1  P.  Wms.  393.  (2)  8  Mer.  210. 

(3)  1  a  &  S.  369 ;  5  Russ.  142. 


L.  JJ.       putting  in  three  or  fonr  lines  saying  that  the  original  debt  is  to  be 

1873        considered  as  subsisting  for  the  benefit  of  the  person  who  has  paid 

Stevkkb     it  off.    But  taking  the  simple  case  of  a  first  mortgagee  converting 

Mid-Hakts  ^^®  ^^  mortgage  into  a  rent-charge  for  ever,  with  power  of  dis- 

Bailwat  Go.  tress  and  entry,  I  am  of  opinion  that  the  cases  of  MocdUa  v.  Mw- 

London     ffcUroyd  (1),  Toulmin  V.  Sieere  (2),  and  Parry  v.  Wright  (3),  ought  not 

a^^Ition  to  be  extended  so  as  to  deprive  that  first  mortgagee  of  the  legal  rentr 

^'         charge  which  he  has  taken  instead  of  his  conveyance  in  fee,  so  as 

to  let  in  an  intermediate  incumbrancer  and  give  that  intermediate 

incumbrancer  a  benefit  to  which  he  was  not  before  entitled.  Of 
course  it  is  quite  right  that  an  intermediate  incumbrancer  should  not 
be  prejudiced  by  any  dealings  between  his  debtor  and  another  ineum* 
brancer.  At  the  same  time  it  is  not  for  this  Court  to  find  some 
recondite  technical  reason  for  giving  a  man  a  benefit  at  the  expense 
of  another  man  who  was  under  no  liability  whatever  to  pay  him. 

We  propose  to  make  an  order  which  will  leave  Mr.  Stevem  in 
possession  of  all  the  rights  he  had  when  the  scheme  was  made,, 
and  that  that  is  all  he  is  entitled  to. 

Sir  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  I  think  it  is  quite  clear  that  Mr. 
Stevens  has  not,  by  virtue  of  his  writ  of  elegit,  any  legal  right 
over  the  property  of  the  railway  company.  It  does  not  appear 
that  there  were  any  superfluous  lands,  and  I  think  it  is  clear  that 
he  cannot,  by  virtue  of  a  writ  of  elegit,  bring  ejectment  to  recover 
the  railway  itself,  both  because  the  land  of  the  railway  is  devoted 
by  Act  of  Parliament  to  a  particular  purpose,  and  also  because 
there  is  a  valid  agreement  with  the  London  and  South-  Western 
Company  under  which  that  company  is  in  possession  of  it.  Neither 
is  Mr.  Stevens  entitled  at  law  to  the  rents  and  profits  which  are 
earned  by  the  railway  company,  because  at  the  time  his  writ  of 
elegit  was  returned  there  were  a  variety  of  debenture  holders  who 
had  in  law  the  first  charge  on  the  rents  and  profits,  and  could  have 
got  a  receiver  appointed  by  magistrates  to  obtain  those  rents  and 
profits.  It  may  be  true  that  those  debentures  have  been  put  an 
end  to ;  but  then  there  has  been  created  in  lieu  of  them  debenture 
stock,  the  holders  of  which  have  also  a  legal  right  to  get  a  receiver^ 
and  so  have  a  legal  priority. 

(1)  1  P.  Wms.  393.         (2)  3  Mer.  210.         (3)  1 S.  &  S.  3C9 ;  6  Ross.  142. 
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Then  the  whole  question  comes  to  this,  What  equitable  rights      L  jj. 
has  Mr.  Stevens  in  this  Court  to  prevail  over  those  legal  rights       1873 
which  those  mortgagees  have  got?    And  I  entirely  agree  with     Steybkb 
what  the  Lord  Justice  has  said — that  we  ought  not  to  hold  that  he   midHants 
has  any  greater  equitable  rights  than  he  had  previous  to  the  Railway  Co. 
scheme.    We  ought  to  take  care  that  his  interests  are  not  prejudiced      Londok 
by  the  scheme ;  but,  on  the  other  hand,  it  would  be  very  wrong  to  abwctation 
hold  that. he  has  acquired  by  it  a  priority  over  every  one  else.  Stevens 

Minutes  of  Order  : — Vary  the  decree  of  11  March,  1873,  by  omitting  so  much 
as  declares  the  order  and  priorities  of  the  charges  on  the  property  and  under- 
taking of  the  company,  and  as  declares  the  right  of  Stevens  and  the  judgment 
creditors  to  take  B  stock  in  satisfaction  of  their  judgments ;  and  so  much  as  directs 
the  receiver  to  apply  the  moneys  to  come  to  his  hands,  thirdly,  in  keeping  down 
the  annual  charges  on  the  undertaking  of  the  company  in  the  order  and  according 
to  the  priorities  thereinbefore  declared. 

Order  that,  without  prejudice  to  the  rights  of  the  unpaid  vendors  of  any  land 
taken  by  the  company  who  have  not  accepted  rent-charges  nor  debentures  or 
debenture  stock  in  satisfaction  of  their  purchase-money,  the  receiver  do,  out  of  the 
residue  of  such  moneys,  after  providing  for  the  costs,  office  expenses,  and  the 
interest  on  the  unpaid  purchase-moneys,  as  directed  by  the  said  decree,  pay  all 
moneys  due  for  the  rent-charges  to  the  vendors  of  land  who  have  accepted  rent- 
charges  in  satis&ction  of  their  purchase-money,  and  subject  thereto,  do  apply  the 
residue  of  such  moneys  for  the  purposes  of  the  scheme  of  arrangement  to  an 
amount  equal  to  the  total  of  the  following  amounts:  that  is  to  say,  first,  the 
amounts  which  would  be  due  for  principal,  interest,  costs,  and  otherwise,  to  the 
vendors  of  land  who  were  paid  off  by  debenture  A  stock,  in  case  they  had  not 
been  so  paid  off;  and,  secondly,  the  amounts  which  would  be  due  for  principal, 
interest,  and  costs  to  the  holders  of  debentures  issued  prior  to  the  filing  of  the 
sheriff's  return  to  Stevens*  elegit,  who  were  paid  off  by  the  said  debenture  A  stock 
in  case  they  had  not  been  so  paid  off. 

Direct  the  following  inquiries : 

1.  An  inquiry  what  amounts  would  be  due  for  principal,  interest,  costs,  and 
otherwise,  to  the  several  vendors  of  land  who  were  paid  off  by  the  debenture 
A  stock,  in  case  the  same  had  not  been  so  paid  off. 

2.  An  inquiry  what  amounts  would  be  due  to  the  several  holders  of  debentures 
issued  prior  to  the  filing  of  the  sheriff's  return  to  Stevens*  elegit,  who  were  paid  off 
by  the  debenture  A  stock  in  case  the  same  had  not  been  so  paid  off. 

Costs  of  all  parties,  except  Stevens^  of  the  appeal,  to  be  taxed,  and  to  be  paid  by 
the  receiver,  together  with  the  costs  directed  to  be  taxed  and  paid  by  the  decree, 
out  of  the  first  moneys  to  come  to  his  hands  as  receiver.  Stevens  neither  to  pay 
nor  receive  costs  of  the  appeal. 

Adjourn  further  consideration.    Liberty  to  apply. 

Solicitors:  Messrs.  W.  dt  J.  Flower  &  Nueeey;  Messrs.  MarTAy^ 
Tarry ^  &  Stewart ;  Mr.  J.  KeUy  ;  Messrs.  Senior ^  Attree,  dt  John- 
son ;  Messrs.  Stoeken  dt  Jupp. 


Ji\Ji^  Vi/JXCXi.l\/lUAX    .mxrifiiiTK  I^aj.  a. 


L.JJ.  Ex  parte  DAQLISR.    In  r«  WILDE. 

i22  -Bi«  of  SaU'-Begi8iratwn--Trad9  Fixtures-^BOU  of  Sale  Ad  (17  <fc  18 

Ja7y  25.  Vict.  c.  36). 

IF.,  a  lessee  for  years,  demised  by  way  of  mortgage  a  cotton  mill  and  all 
the  steam-engines,  mill  gear,  and  fixed  and  moveable  machinery  to  ^.,  to 
l^old,  as  to  the  mill  and  such  machinery  as  was  of  the  nature  of  fixtarea^  for 
the  residue  of  the  term  except  the  last  two  days,  and  as  to  the  moveable 
machinery  and  other  articles  absolutely.  The  deed  contained  a  power  of  sak 
by  the  mortgagee  of  the  mill  and  machinery,  and  as  to  the  machinery  fixed 
and  moveable  either  with  the  mill  or  separately : — 

Hddf  that  the  deed,  so  far  as  it  operated  as  a  mortgage  of  trade  fixtures, 
required  registration  under  the  Bills  of  Sale  Act ;  and  that  the  fact  of  the 
building  and  the  trade  fixtures  being  included  in  the  same  demise  made  no 
difference. 

Beghie  v.  Fenwick  (1)  and  Hawtry  v.  BtUlin  (2)  followed. 

Boyd  V.  Shorrock  (8)  dissented  from. 

JLHIS  was  an  appeal  from  a  decision  of  Mr.  Begistrar  Pepys, 
sitting  as  Chief  Judge  in  Bankruptcy.  The  liquidating  debtor, 
Mr.  E.  E.  WUde,  was  a  cotton  spinner  at  Eighfidd  Mills,  Lanea- 
shire.  The  petition  for  liquidation  by  arrangement  was  filed  on 
the  22nd  of  October,  1872,  and  a  trustee  of  his  property  was 
appointed. 

The  mills  were  held  under  a  lease  for  999  years,  granted  by 
Mr.  H.  P.  H.  Blundell,  the  freeholder,  to  Messrs.  Wilde  Brothers, 
of  which  firm  E.  K  Wilde  was  the  surviving  partner,  by  an  inden- 
ture dated  the  31st  of  December,  1857.  By  this  deed  the  lessor 
demised  the  piece  of  land  therein  described,  together  with  the 
building  thereon  erected,  which  was  intended  to  be  converted  into 
and  used  as  a  mill  for  spinning  and  manufacturing  cotton,  woollen 
and  other  textile  fabrics,  to  E.  E.  Wilde  and  J.  WUde  for  999  yeais 
at  the  rents  therein  reserved.  The  indenture  contained  a  covenant 
by  the  lessees  that  they  would,  at  their  own  expense,  erect  and  fix 
up  all  such  steam  and  other  engines,  boilers,  mill  gearing,  shafting, 
machinery,  going  gear,  tackle,  and  other  appliances  as  might  be 

(1)  Boat,  p.  1076,  n.  (2)  Law  Rep.  8  Q.  B.  290. 

(3)  Law  Rep.  5  Eq.  72. 
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osiially  or  properly  employed  in  the  spinmng  and  manu&ctnre  of      L.  Jj. 
cotton  and  other  textile  fabrics,  and  would  keep  the  premises,  and       1873 
the  steam  and  other  engines,  boilers,  mill  gearing,  shafting,  going     :i^^^^^ 
gear,  tackle,  and  other  appliances,  and  aU  sooghs,  pipes,  and  drains     i^^^i^nB* 
erected,  made,  or  fixed  on  the  demised  premises,  or  from  time  to      wn^ 
time  to  be  substituted  in  place  of  the  same  during  the  term,  in 
good  repair ;  and  would,  at  the  expiration  of  the  term,  yield  up  the 
said   demised  building  and  all  walls,  buildings,  soughs,  drains, 
pipes,  and  other  works  so  to  be  erected,  built,  and  made  or  fixed 
as  aforesaid,  with  the  appurtenances,  in  good  order  and  repair. 

By  an  indenture  dated  the  20th  of  October,  1871,  E.  E.  Wilde  and 
«r.  WUde  demised  and  assigned  to  G,  H.  DaglUh  the  piece  of  land, 
milly  buildings,  and  premises  comprised  in  the  indenture  of  lease 
of  the  Slst  of  December,  1857,  and  also  all  and  singular  the  steam 
engines,  boilers,  mill  gearing,  millwright  work,  fixed  and  moveable 
machinery,  implements,  and  utensils  then  or  thereafter  to  be  fixed 
or  placed  upon  or  used  in  or  about  the  mill,  buildings,  and  premises, 
to  hold  the  pieces  of  land,  mill  buildings,  steam-engines  and  boilers, 
-and  all  such  part  or  parts  of  the  said  mill  gear,  millwright  work, 
machinery,  and  premises  thereinbefore  demised  as  were  of  the  nature 
of  fixtures,,  unto  the  said  O.  K  Daglish,  his  administrators,  and 
assigns,  for  the  residue  of  the  term  of  999  years  except  the  last  day 
thereof,  subject  to  the  rents,  covenants,  and  conditions  in  the  said 
indenture  of  lease  reserved  and  contained,  and  subject  to  the  proviso 
for  redemption  thereinafter  contained,  and  to  hold  aU  such  and 
such  parts  of  the  said  mill  gear,  millwright  work,  machinery,  and 
premises  thereinbefore  expressed  to  be  demised  and  assigned  as 
were  not  in  the  nature  of  fixtures,  unto  the  said  G.  H.  Daglish, 
his  executors,  administrators,  and  assigns,  subject  to  the  proviso 
for  redemption  thereinafter  contained.     And  the  said  indenture 
contained  a  proviso  for  the  redemption  and  reassignment  of  the 
whole  of  the  said  premises  on  payment  of  the  sum  of  £2000 
adyanced  by  G.  EL  Daglishj  with  interest.    The  indenture  contained 
covenants  by  the  mortgagors  that  they  would  not  pull  down  or 
remoTe  the  mill,  buildings^  steam-engines,  &c.,  fixed  and  moveable 
machinery,  implements,  utensils,  and  premises,  without  the  mort- 
gagee's permission,  and  a  power  to  the  mortgagee,  without  any 


L.  JJ.      further  consent  on  the  part  of  the  mortgagors,  to  sell  the  pre* 

1878       mises  subject  to  the  security,  or  any  part  thereof,  either  together 

Ex  paru     or  in  parcels,  and  as  to  the  steam-engines,  boilers,  &&,  fixed  and 

Daolish.     moveable  machinery,  and  other  premises  of  like  nature,  either 

WiLDi.      together  with  the  buildings  and  land  or  separately  and  detached 

therefrom,  and  to  make  any  stipulations  as  to  the  remoyal  of  any 

property  sold  separately  from  the  buildings,  and  with  a  declaration 

that  on  any  sale  the  mortgagors  should  stand  possessed  of  the  last 

day  of  the  term  of  999  years  in  trust  for  the  purchaser. 

This  mortgage  was  not  registered  under  the  BiUa  of  Sale  Ad 
(17  &  18  Vict.  c.  36),  nor  was  possession  taken  by  the  mortgagee 
before  the  conmiencement  of  the  liquidatioiL 

Under  these  circumstances  the  Registrar  held  that  such  of  the 
machinery  and  other  articles  on  the  premises  as  were  tenant's 
fixtures  became  the  property  of  the  trustee,  as  part  of  the  debtor's 
estate ;  and  from  this  decision  O.  H.  Baglisk  appealed. 

Mr.  Joshua  Williams^  Q.C.,  and  Mr.  Horton  Smith,  for  the  Ap- 
pellant : — 

The  property  which  we  claim  is  such  parts  of  the  machinery  and 
mill  gear  as  are  trade  fixtures  belonging  to  the  tenant  These  articles 
pass  under  an  assignment  of  the  mill  as  attached  to  the  building, 
although  the  tenant  may  remove  them  during  the  term.  The 
intention  of  the  parties  was  clearly  to  treat  them  as  attached  to 
the  mill,  as  they  were  included  in  the  demise,  and  distinguished 
from  the  mere  moveable  articles.  The  Bills  of  Sale  Ad  was  intended 
to  prevent  "  secret  bills  of  sale  of  personal  chattels/'  and  applies  to 
separate  bills  of  sale  of  chattels,  including  fixtures,  and  does  not 
apply  to  such  a  case  as  this,  where  they  were  included  in  the  same 
demise  with  the  building :  Mather  v.  Fraser  (1 ) ;  CHimie  v.  Wood  (2); 
Longhotham  v.  Berry  (3) ;  Holland  v.  Hodgson  (4) ;  Metropolitan 
Cotmties  Asylum  v.  Brown  (5) ;  Ex  parte  Barclay  (6) ;  Waterfall  v. 
Penistone  (7) ;  Ex  parte  Astbury  (8) ;  Boyd  v.  Shorroek  (9).    It  is 

(1)  2  K.  &  J.  536.  (5)  26  Beav.  454. 

(2)  Law  Rep.  4  Ex.  328.  (6)  6  D.  M,  &  G.  408. 

(3)  Ibid.  6  Q.  B.  123.  (7)  6  E.  &  B.  876. 

(4)  Ibid.  7  C.  P.  328.  (8)  Law  Rep.  4  Ch.  630. 

(9)  Law  Rep.  5  Eq.  72. 


tme  that  Yice-Chanoellor  Mdlins,  in  Beg^  y.  Fenwiek  {1\  and  the       L.  j  J. 
Ooort  of  Queen's  Bench  in  Eawtry  y.  ButUn  (2),  held  that  an       1873 


(1)  Y.-C.  M.    1871.  Jan.  17, 18. 

BEGBIE  V.  FENWICK. 

[1865    B.    276.] 

FENWICK  V.  BEGBIE. 
[1866    F.    114.] 

Tens  was  a  rammoos,  adjounied  into 
Court,  and  taken  ont  for  the  purpoae  of 
^termining  certain  queationa  of  prin- 
ciple which  aroae  in  taking   the   ao- 
coonta  under  an  ordinary  redemptioii 
decree,  made  in  two  auita  for  redemption 
institnted  by  suooessiTe  incombranoara, 
under  the  following  circumatancea : — 
The  mortgage  to  Beghie^  the  Plaintiff 
in   the  first  suit,  was  by  an  inden- 
ture dated  the  20th  of  January,  1865, 
between  John  Steuxnrt,  a  shipbuilder 
at   MUltcaU^  of  the  first  part,  JameM 
.Ash  of  the  second  part,  and  Beghie 
of    the    third  part,  by   which,    after 
reciting  amongst  other  things  the  title 
of  John  Stewart  to  the  leasehold  pre- 
miaea  thereby  mortgaged,  and  reciting 
certain    mortgages    of    the    leasehold 
aoid  copyhold  premises  comprised  there- 
in as  to  part  thereof  by  indenture  of 
mortgage  of  the  28th  of  December, 
1858,  and  a  further  security  of  the  29th 
of  December,  1858,  and  some  further 
charges,  it  was  witnessed  that  John 
Stewart  thereby  demised  certain  mea- 
euagea,  with  the  manufactory,  foundry, 
stable,  and  premises  adjoining,  situate 
in  Rutadl  Street,  BlackwaU,  and  cer- 
tain pieces  of  land  situate  in  the  Jde 
<if  Dogs,  and  all  and  singular  the  pre- 
mises comprised   in   and  demised  by 
certain  indenturea  of  leaae  therein  speci- 
fied, or  then  held  under  the  same  in- 
•denturea  respectively,  with   their  re- 
spective appurtenancea,  to  Begbie,  hia 
executors,  administratora,  and  assigns, 


for  the  unexpired  residue  of  the  terms  ^porU 
of  thirty  years,  sixty  years,  and  sixty 
years,  granted  therein  by  the  same  Wildb. 
several  indentures  of  lease  respectively,  — 
except  the  last  ten  days  of  the  same 
several  terms  respectively,  subject  to 
the  prior  incumbrances;  and  by  a 
second  operative  part  it  waa  also  wit- 
nessed that  Stewart  thereby  assigned 
all  steam-engines,  boilers,  machinery, 
plant  and  fixturea,  erections,  imple- 
ments, tools,  and  utensils,  then  or  at 
any  time  thereafter  fixed,  placed,  or 
being  in,  upon,  or  about  the  premises 
thereinbefore  expressed  to  be  demised, 
and  not  being  of  the  nature  of  land- 
lord's fixtures,  to  Beghie^  his  executors, 
administrators,  and  assigns,  subject  to 
the  proviso  for  redemption  therein  con- 
tained. 

The  proviso  for  ^redemption  applied 
to  the  property  comprised  in  both 
operative  parts. 

By  an  indenture  of  the  1st  of  March, 
1865,  the  same  property  was  by  the 
same  description  mortgaged  to  Fenunck^ 
the  Defendant  in  the  first  suit,  to  secure 
an  advance  by  him.  Fenwiek  also  ob- 
tained a  transfer  of  the  earlier  incum- 
brances, which,  however,  did  not  in- 
clude the  trade  fixtures. 

BegMt  security  was  not  registered 
as  a  bill  of  sale^  but  Fenwiek  soon  after 
obtaining  his  registered  it  as  such. 

The  question  now  argued  was,y  hether 
the  trade  fixtures  passed  to  Begbie  aa 
part  of  the  freehold  under  hia  mortgage 
without  registration,  or  passed  to  Feti' 
wick  under  his  registered  bill  of  sale. 

Mr.  Glaste,  Q.C.,  and  Mr.  Marten^ 
for  Beghie : — 

The  present  question  is,  whether  t^ 


(2)  Law  Rep.  8  Q.  B.  290. 
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assignment  of  trade  fixtures  onght  to  be  registered,  but  in  both 
those  cases  the  building  and  the  fixtures  were  conveyed  by  two 


Expatie 

Daglish.     trade  fixtures,  which,  as  hetween  land- 

In  re  land  and  tenant,  might  have  been  re- 
W"^"-  moved  hy  the  tenant  before  the  expira- 
tion  of  his  term,  are  within  the  BUls  <f 
Sale  Act.  This  was  considered  in 
Mather  v.  Fraser  (2  K.  &  J.  536),  and 
the  common  law  principle,  that  what- 
ever is  afiBzed  to  the  freehold  goes  with 
the  soil,  was  held  to  apply,  and  it  was 
determined  that  trade  fixtures  did  not 
require  registration ;  and  Boyd  v.  Shor- 
rock  (Law  Rep.  5  Eq.  72)  applied  this 
principle  in  a  case  identical  with  the 
present  Mather  v.  Fraeer  followed 
Ex  parte  Barclay  (5  D.  M.  &  G. 
403),  which  decided  a  like  point  in 
the  analogous  case  between  a  mortgagee 
and  an  assignee  in  bankruptcy.  Where 
the  words  of  description  are  sufficient 
to  carry  fixtures  as  part  of  the  freehold, 
they  pass  at  once  to  the  mortgagee : 
Metropolitan  Counties^  <tc..  Society  v. 
Brown  (26  Beav.  454),  even  when  they 
are  affixed  after  the  date  of  the  mort- 
gage :  CuUvnch  v.  Swindell  (Law  Hep. 
3  Eq.  249) ;  Climie  v.  Wood  (Law  Rep. 
8  Ex.  257).  Considerations  as  to  rights 
as  between  landlord  and  tenant  are 
wholly  beside  the  present  question  : 
Ex  parte  Asibury  (Law  Rep.  4  Oh. 
630). 

Mr.  Cotton,  Q.O.,  and  Mr.  WaUer^ 
for  Fenwick : — 

In  principle  the  Bitts  of  Sale  Act 
includes  fixtures  which  may  be  removed 
by  a  tenant  before  the  expiration  of  his 
term. 

Boyd  V.  ShoTToeh  only  goes  to  the 
point  that  where^parties  intend  to  deal 
with  fixtures  as  part  of  the  freehold,  it 
is  not  necessary  to  register  as  a  bill  of 
sale  a  mortgage  comprising  them.  Ex 
parte  Barday  was  simply  a  question  of 
order  and  disposition  under  the  Bank- 


ruptcy Acts.  But  in  these  mortgages 
the  fixtures  are  dealt  with  as  chattels  in 
a  separate  operative  part  distinct  from 
the  soil.  The  form  of  the  deed  has  an 
important  bearing  on  the  question: 
Water/aU  v.  Penietone  (6  £.  &  B. 
876). 

Mr.  02tiSM,  in  reply,  referred  to 
Bdley  v.  Edmmertiley  (Z  D.  F.  Ar  J. 
587). 

Sib  R.  Maliks,  Y.C,  after  some 
general  remarks  as  to  the  questioo 
raised  upon  the  summons,  continued : — 

The  first  question  which  arises  is  a 
very  important  one.  Suppose  a  per- 
son seised  in  fee  of  a  manufactory  or 
entitled  to  it,  as  in  the  present  case,  for 
a  term  of  years.  He  mortgages  the 
leasehold  property  comprised  in  such  a 
lease,  and  all  its  appurtenances,  for  the 
residue  of  the  term.  Does  a  mortgage 
in  that  form  include  the  trade  fix- 
tures? It  is  said  that  some  of  the 
cases  have  decided  that  it  does.  Cli- 
mie V.  Wood  (Law  Rep.  3  Ex.  257)  is 
appealed  to,  and  certainly,  as  far  as  I 
can  collect  from  the  report,  it  would 
seem  that  the  Court  of  Exchequer  so 
decided.  But  at  the  same  time  the 
form  of  the  deed  is  not  stated,  and  it 
may  turn  out,  for  aught  I  can  see,  that 
there  were  words  in  that  deed  having 
reference  to  the  fixtures.  [His  Honour 
then  referred  to  the  fiaicts  of  that  case, 
and  continued : — "] 

The  Court  says  (p.  260):  "  The  term 
' fixture'  is  an  ambiguous  one.  It  has 
been  defined  to  be  such  an  annexation  as 
can  be  removed  from  land  by  the  party 
annexing  it  adversely  to  the  owner, 
but  in  its  more  general  sense  it  means 
any  annexation  or  addition  which  has 
been  affixed  to  or  planted  in  the  soil  of 


separate  witnessiBg  parts  of  the  mortgage  deed.    Here  they  are 
included  in  the  same  demise. 


Ii.JJ. 

1873 


the  land.  The  rale  of  the  law  is,  Quic" 
quid  pUinUUur  »oU>^  wciU)  cedit,  and  in 
several  of  the  old  hooks  the  word 
*fixatur  *  is  used  as  synonymous  with 
*planiaturJ  *  Now  this  was  a  very  pecu- 
liar case ;  it  was  a  steam-engine  fixed 
in  brickwork^  and  I  cannot  say  whether, 
upon  looking  at  the  deed,  there  were 
not  some  words  which  would  have 
regird  to  the  fixtures. 

The  other  case  mainly  relied  upon 
to  prove  that  point  was  the  case  of 
CuUwick  V.  Swinddl  (Law  Bep.  8 
£q.  249X  hefore  the  Master  of  the 
Rolls.  [His  Honour  then  read  the 
head-note  in  that  case,  and  con- 
tinued :— ]  The  form  of  the  deed  is 
not  stated,  but  as  far  as  the  report 
goes,  I  think  it  must  be  admitted  that 
this  appears. to  be  a  decision  of  the 
Master  of  the  Rolls,  that  by  a  mortgage 
of  a  mill  or  any  building  used  for  the 
purposes  of  trade  without  particular 
words,  the  trade  fixtures  do  pass  to  the 
mortgagee. 

Another  case  which  was  relied  upon 
was  the  case  of  Boyd  v.  Shorrock  (Law 
Rep.  6  Eq.  72),  where,  on  looking  to 
the  report,  it  is  very  plain  that  not 
only  the  property  was  conveyed,  but 
*'  all  and  singular  the  looms  and  other 
machinery  whether  fixed  or  moveable 
then  standiog  and  being,  or  which  at 
any  time  thereafter  during  the  conti- 
nuance of  the  security  might  be  in  or 
about  the  mill." 

Therefore,  these  are  two  cases  in 
which  there  was  an  assignment  of 
machinery.  But  for  the  purpose  of  my 
decision  I  am  bound  to  say  that,  con- 
sidering the  enormous  value  of  machin- 
ery for  the  purposes  of  trade,  as,  for 
instance,  in  a  cotton  mill,  I  entertain 
very  considerable  doubt  whether  a  mere 


Ex  parte 

Dagliph. 
conveyance  of  the  land,  or  an  assign-        j^  ^ 

ment  of  the  building  for  the  residue  of  Wildb. 
the  term,  with  the  appurtenances,  """" 
(nothing  being  said  about  the  fixtures) 
would  be  sufficient  to  pass  the  fixtures. 
My  impression  is  that  the  fixtures 
would  not  pass.  But  as  other  Judges 
have  come  to  a  different  conclusion,  it 
is  not  my  intention  to  go  contrary  to 
what  they  have  said.  I  do  not  think 
it  is  necessary  for  my  decision  to  come 
to  any  conclusion  upon  the  subject. 
With  regard  to  the  case  of  Ex  parte 
Barclay  (6  D.  M.  &  G.  403),  where 
there  was  a  written  memorandum 
executed  by  a  publican  of  the  lease  of 
his  public  house,  with  all  fixtures,  I 
think  there  is  considerable  doubt 
whether,  if  it  had  been  a  mere  deposit 
of  the  lease  without  any  written  me- 
morandum, the  fixtures  would  have 
passed.  But  perhaps  that  case  is  not 
so  clear  on  this  point,  because  the  only 
question  there  was  of  order  and  dispo- 
sition. The  aigument  took  place  after 
the  passing  of  the  BiUe  of  Sale  'Aet^ 
for  it  was  argued  in  1856,  the  statute 
having  been  passed  in  1864^  but  no- 
thing turned  upon  that,  and  the  statute 
was  not  in  any  way  referred  ta  The 
word  "fixture"  was  included  in  the 
written  memorandum,  and  the  decision 
is  that  the  brewers,  as  mortgagees,  were 
entitled  to  the  trade  fixtures  as  against 
the  assignees  in  bankruptcy. 

However,  in  the  view  which  I  take 
of  this  case,  it  is  not  necessary  for  me 
to  come  to  any  positive  conclusion  one 
way  or  other  on  that  subject.  The 
mortgagor  here  carried  on  a  very  con- 
siderable trade  as  a  ship-builder  or 
ship -repairer.  Now,  assuming  the 
decisions  to  which  I  have  referred  to 
be  good,  and  to  determine  that  if  a 
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Mr.  Dtf  G«e,  Q.O.,  and  Mr.  WinsloWy  for  the  trnstee,  were  not 
called  on. 


DAGUsa.  man  assigns  his  mill  or  manufactory, 
j^  ^  and  all  its  appurtenances,  the  fixtures 
WiLDB.  do  pass,  it  is  also  clear  that  the  deed 
~~*  may  express  that  they  shall  not  pass. 
Words  may  be  inserted  of  any  de- 
scription to  exclude  them,  or  they 
may  be  the  subject  of  distinct  con- 
tract, and  if  the  Court  sees  plainly 
that  by  a  conveyance  of  freehold  pro- 
perty, or  an  assignment  of  leasehold 
property,  as  it  may  be,  it  was  not 
intended  to  include  the  fixtures,  then 
I  have  the  authority  of  tho  Court  of 
Queen's  Bench  in  Water/aU  v.  Feni- 
stone  (6  E.  &  B.  876)  for  saying 
that  freehold  or  leasehold  property  may 
be  the  subject  of  one  contract  and  the 
fixtures  the  subject  of  another.  [His 
Honour  then  referred  to  the  facts  of  the 
case,  and,  after  observing  that  if  the 
deed  had  contained  only  the  first  oper- 
atiTe  part  the  case  might  have  been 
different,  continued : — } 

Now  I  apprehend  that  the  fixtures  did 
not  pass  by  the  first  witnessing  part.  The 
mortgagee  does  not  get  them  because 
they  are  annexed  to  the  freehold  and 
cannot  be  severed  without  his  consent, 
but  by  an  entirely  separate  contract 
and  assignment.  So  that  he  acquires 
two  things — the  leasehold  property 
first,  and  secondly,  all  the  machinery 
of  every  description.  Where  they  pass 
by  one  witnessing  part,  that  is,  where 
they  are  all  put  together  as  being 
annexed,  the  case  of  Boyd  v.  Shorrock 
will  apply.  There  the  Vioe-Chanoellor 
TTooc^— although  I  must  confess  I  do 
not  understand  the  ground  of  his  deci- 
sion— decided  not  only  that  they  would 
pass,  but  that  the  assignment  of  them 
is  good  against  the  assignees  in  bank- 
ruptcy, although  the  deed  is  not  regis- 
tered under  the  17  &  18  Vict,  a  86. 
Now  let  us  consider  the  policy  and 


object  of  this  Act,  and  particulariy  the 
recital.  We  know  very  well  that  in 
bankruptcy,  trade  fixtures,  where  there 
is  no  question  of  right  in  the  mortga- 
gee, will  pass  to  the  assignees,  as,  for 
instance,  in  the  case  of  a  krge  miU 
with  cotton  looms  to  an  enormoixs 
amount.  Many  cases  may  be  sug- 
gested in  which  a  trader  obtains  credit 
not  merely  because  he  is  in  the  occupa- 
tion of  a  building  of  which  he  may  wdl 
be  assumed  to  be  the  tenant.  That 
may  or  may  not  enable  him  to  obtain 
credit.  But  when  he  is  in  possession 
of  a  large  amount  of  machinery,  and  by 
the  apparent  ownership,  which  con- 
tinues unless  the  public  is  inf(»Tned  by 
registration  under  this  Act  that  it  has 
ceased,  he  obtains  credit. 

[His  Honour  then  referred  to  the 
preamble  and  7th  section  of  the  Act, 
and  continued : — "] 

Now  some  of  the  cases  relied  upon 
by  the  learned  counsel  for  Mr.  Begbie 
arose  between  two  suooessave  mort- 
gagees, and  merely  decide,  what  there 
can  be  no  doubt  whatever  about,  that 
if  a  man  mortgages  his  mill  and  fix- 
tures first  to  A.  and  then  to  ^.,  B.  can 
have  no  priority  over  A.  But,  now, 
can  it  be  right  with  regard  to  moveable 
chattels  (which  appear  to  me  to  &ll 
within  the  object  of  this  statute^  which 
is  to  take  away  that  apparent  owner> 
ship  and  to  give  the  public  who  are 
giving  credit  to  traders,  information 
who  have  and  who  have  not  parted 
with  their  moveable  property)  to  hold 
that  all  the  machinery  and  fixtoree  not 
forming  part  of  the  freehold,  but  merely 
affixed  to  it  for  the  purposes  of  trade, 
and  commonly  called  trade  fixtures, 
may  be  assigned  by  way  of  mortgage, 
and  a  good  title  thereby  givoi  to  a 
mortgagee    against   the   assignees  in 


Sib  W.  M.  James,  L.J. : — 

I  am  of  opinion  that  this  case  is  substantially  decided  by  the 
case  before  the  Yioe-Chancellor  MalinSy  Begbie  v.  Fenwicky  and 
the  snbsequent  case  before  the  Court  of  Queen's  Bench,  Hawlry  y. 
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bankruptey,  without  registration  under 
this  Act?  I  confess  the  pdnt  appears 
to  me  to  be  one  admitting  of  the  greatest 
possible  donbt  If  I  were  unfettered 
by  authority  I  should  unhesitatingly 
come  to  the  conclusion  that  all  move- 
able property,  and  all  trade  fixtures, 
whether  moTeable  or  immoveable,  un» 
leas  they  have  absolutely  and  unquali- 
fiedly become  part  of  the  freehold,  are 
within  the  Act  EverythiDg  which  is 
fixed  to  a  building,  whether  by  bolts, 
screwsy  or  nails,  or  in  any  way  what- 
ever, merely  for  the  purposes  of  trade, 
ought,  in  my  opinion,  to  be  considered 
within  the  Act ;  and  although  the  as- 
signment of  them  is  accompanied  by 
an  assignment  of  the  property  to  which 
they  are  afi&xed,  my  opinion  is  that 
the  assignment  ought  to  be  registered, 
in  order  to  take  them  out  of  the  order 
and  disposition  of  the  trader,  so  as  to 
pass  to  his  assignees. 

However,  it  is  not  my  dedaion,  be- 
cause Waterfail  v.  PeniUone  has  ex- 
pressly decided  this  point;  and  although 
observations  have  been  made  upon  that 
case,  I  do  not  find  that  there  is  any 
case  in  which  disapprohation  has  been 
expressed  with  it,  and  certainly  there 
is  no  case  which  has  overruled  it 

That  case  appears  to  me  all  but 
identical  with  the  present  [HisHonoar 
then  referred  to  the  facU  of  that  case, 
and  continued : — "]  But  for  the  BilU 
of  Sole  Aet^  the  Defendant,  as  mort- 
gt)gee,  would  undoubtedly  have  had  a 
good  title,  because  the  things  were  as- 
signed to  him,  and  would  not  have  been 
in  the  order  and  disposition  of  the 
bankrupt  It  would  have  fallen  within 
7oL.  VUI.  4 


the  dednon  in  Ex  parte  Bardayy  and 
a  perfectly  good  title  would  have  been 
acquired.  But  the  dedsioo  was  that 
the  Defendant  had  acquired  no  title. 
It  is  a  decision  of  a  Judge  of  great 
eminence— Mr.  Justice  ErU,  I  do  not 
think  it  is  for  me,  finding  that  no  Judge 
who  has  preceded  me  has  expressed  any 
disapprohation  of  that  case,  to  question 
it  I  think  it  is  binding  upon  me,  and, 
moreover,  it  appears  to  me  to  be  right 
[His  Honour  then  read  part  of  the  judg- 
ment in  that  case,  and  continued : — 1 
The  Court  of  Queen's  Bench,  therefore, 
took  precisely  the  view  which  I  have 
expressed— that,  whether  they  were 
affixed  to  the  freehold  for  the  purposes 
of  trade  or  not,  they  were  chattels 
within  the  meaning  of  the  statute. 
This  case,  therefore,  is,  in  my  opinion, 
in  complete  opposition  to  the  decision 
of  Yioe-Chancellor  Wood^  which  has 
been  referred  to,  in  the  case  of  Boyd  v. 
Shorrock.  I  cannot  think  that  the  Vice- 
chancellor  Wood  would  have  come  to 
the  conclusion  he  did,  if  he  had  ad- 
verted to  this  case,  imlcsB  he  was  pre- 
pared to  overrule  it,because  the  question 
there  was  predsely  like  the  one  now 
before  me  as  to  trade  machinery  affixed 
to  the  freehold  for  the  purposes  of  trade. 
[His  Honour  then  read  portions  of  the 
judgment  in  that  case,  and  continued:—] 
It  is  remarkable  that  the  very  ground 
stated  by  Yice-Chancellor  Wood  for  the 
non-registration  of  the  deed  is  that  the 
mortgagor  said  it  would  injure  his 
credit — ^that  is,  compliance  with  the 
law  by  registering  the  assignment  of 
mere  personal  chattels  would  injure 
his  credit,  when  the  veiy  object  of  the 
R  1 
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BuUin  (1).  The  decisions  in  both  those  cases  seem  to  me  to  be 
consistent  with  the  plain  policy  of  the  law^  and  the  intent  and 
meaning  of  the  Act  of  Parliament,  and  it  is  a  matter  that  woold 
require  a  great  deal  of  consideration^  at  all  events,  before  we  should 
differ  from  two  such  authorities  and  orerrule  decisions  which  really 
are  plainly  for  the  furtherance  of  and  in  accordance  with  the  policy 
of  the  Legislature. 

Independently  of  that;  I  am  prepared  to  express  my  own  opinion 
that  if  the  question  stood  for  the  first  time  for  decisbn  here  I 
should  come  to  the  same  oonclosion.  I  do  not  at  all  mean  to  ques- 
tion the  propriety  of  the  decisions  as  to  the  effect  of  a  mortgage  by 
a  freeholder  of  property  to  which  there  is  attached  that  which  is 
de  facto  a  fixture ;  but  those  cases  seem  to  me,  when  carefully  con- 
sidered, to  have  very  little  bearing  on  the  present  case,  because 
the  word  '^  fixtures,"  as  I  understand  it  in  the  BUU  of  Sale  Act, 
means  that  thing  which  in  contemplation  of  law  has  a  distinct 
existence  as  a  fixture.  In  the  case  of  a  freeholder  the  freeholder 
has  exactly  the  same  interest  in  everything  attached  to  the  free- 
hold as  he  has  in  the  bricks  and  mortar  themselves  which  make 
up  the  walls  of  the  freehold.  But  that  is  not  the  case  with  respect 
to  a  tenant  who  has  a  limited  interest — ^it  does  not  signify  what 
that  limited  interest  is — ^in  the  soil  and  the  buildings,  and  who  has 
besides  an  absolute  interest,  a^complete  and  unqualified  property 


Aot  is  to  prevent  persons  who  have 
done  so  obtaining  false  credit  upon  that 
which  has  been  actually  assigned.  I 
observe  that  in  WateffaU  v.  Penittone 
the  learned  Judges  say  they  agree  with 
the  Yice-Chanoeilor  in  Mather  v.  Fraser 
that  an  assignment  of  the  property  with 
the  fixtures  is  not  a  bill  of  sale.  To 
that  extent  the  decision  is  contrary  to 
my  impression.  However,  I  do  not 
decide  the  question  upon  that  point, 
although  I  think  it  open  to  very  grave 
doubt;  but  the  decision  there  is  that 
where  the  freehold  or  leasehold  pro- 
perty is  made  the  subject  of  one  con- 
tract, and  the  fixtures  are  the  subject 
of  another,  it  is  then  a  bill  of  sale 
within  the  Act,  and  must  be  r^stered. 


In  my  opinion,  in  the  present  esse  the 
deeds  most  distinctly  ahew  that  the 
leasehold  property  was  one  subjeet  of 
secarity  and  the  machinery  another; 
and  being,  therefore,  a  mere  bill  of  sde 
with  regard  to  the  machinery,  it  did 
require  registration,  and,  as  it  was  not 
registered,  Mr.  Begbie  did  not,  under 
his  deed,  acquire  any  title  to  the  affixed 
machinery.  Therefore  the  result  is 
that  machinery,  which  for  the  purposes 
of  trade  merely  was  fixed,  is  in  the 
same  poaLtion  as  that  which  was  en- 
tirely loOSCi 

Solicitors:  Measrs.  ThomoM  dt  Ed- 
lama  ;  Messrs.  EUlyer  A  Fenwick. 
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(unqualified  except  as  to  this,  that  he  must  remoye  it  before  the      L.  JJ. 
end  of  that  tenn)  in  the  fixtures  as  distinct  from  the  interest  in  the       1873 
land.    This  interest  is  a  thing  which  he  can  part  with,  a  thing     jebT^^ 
which  his  creditors  can  seize,  and  a  thing  which  is  liable  to  execu-     ^^^^^^ 
tion  as  against  him,  just  as  much  as  the  chairs  and  tables  in  his      Wo^ 
house.    When  you  once  arrive  at  the  &ct  that  a  person  has  the 
property  in  fixtures  as  distinct  from  their  connection  with  and 
adhesion  to  the  freehold,  then  they  are  in  my  opinion  the  very 
class  of  things  which  were  intended  to  be  provided  for  by  the 
Bitts  of  Bale  Ad.    If  the  tenant  is  precluded  from  making  a  mort- 
gage of  his  fixtures  to  one  of  his  creditors  by  a  bill  of  sale,  it  would 
be,  in  my  opinion,  a  very  narrow  construction  of  the  Act.  It  would 
not  be  to  further  the  policy  of  the  law,  but  would  enable  ingenious 
conveyancers  to  defeat  it»  if  we  were  to  say  that  a  man  who  could 
not  sell  the  chattels,  who  could  not  give  a  security  upon  the  chat- 
tels themselves,  by  a  bill  of  sale,  could  do  it  by  demising  the  pro* 
perty,  which  might  be  held  on  a  tenancy  from  year  to  year,  to  an 
under-tenant  for  the  whole  of  his  term,  and  then  demising  or 
assigning  with  it  the  fixtures,  with  a  power  of  entering  at  any  time 
and  seizing  and  selling  those  fixtures  as  distinct  property.    Such 
a  construction  would  really  make  the  Act  of  Parliament  almost  a 
plaything.    In  my  judgment  it  would  be  very  mischievous  if  we 
were  to  attempt  to  distinguish  this  case  from  the  cases  before  Vice- 
chancellor  Maiins  and  the  Queen's  Bench.    I  am  of  opinion  that 
the  decision  of  the  Begistrar  was  right,  and  that  this  appeal  must 
be  dismissed. 

Sir  G.  Hellish,  L. J. : — 

I  am  of  the  same  opinion.  I  will  first  consider  the  case  on  the 
principle  of  the  true  construction  of  the  Act  before  I  say  a  few 
words  respecting  the  authorities.  The  BUh  of  Sale  Aot  says,  in, 
sect  7,  that  the  expression  ^  bill  of  sale,"  shall  include  bills  of  sale 
assignments,  transfers,  declarations  of  trust  without  transfer,  and 
other  assurances  of  personal  chattels,  and  also  powers  of  attorney, 
authorities,  or  licences  to  take  possession  of  personal  chattels  as 
security  for  any  debt ;  and  then  it  says  that  the  expression  **  per- 
sonal chattels"  shall  indude  fixtures.  Therefore  it  says  this,  that 
if  there  is  an  assurance  of  fixtures  in  whatever  form,  and  if  there  is 

4i?  2  1 


L.  JJ.      a  power  to  take  possession  of  fixtares  as  a  security  for  a  debt^  aoy 
1873        instminent  that  gives  that  is  to  come  within  the  definition  of  a 
mparu     *' ^il^  of  sale."    The  object  of  the  Act  is  stated  in  the  title  to  be, 
Dagluh.     (c  ^  prevent  frauds  upon  creditors  by  secret  bills  of  sale  of  persona} 
Wnl«.      chattels."    Of  course  the  words  **  personal  chattels,"  in  the  title  of 
"""*        the  Act  as  well  as  elsewhere,  include  fixtures,  and  therefore  one  of 
the  objects  of  the  Act  is  to  prevent  frauds  upon  creditors  by  secret 
bills  of  sale  of  fixtures,  that  is  to  say,  by  secret  instruments  by 
which  power  is  given  to  take  fixtures  and  apply  them  as  a  security 
for  money  lent.    The  mortgage  in  the  present  case  very  clearly 
gives  a  power  to  the  mortgagee  to  take  possession  of  these  fixtures 
for  the  purpose  of  the  security*of  the  debt,  and  therefore  it  appears 
to  me  that,  according  to  the  plain  construction  of  the  Act  of  Par- 
liament, and  according  to  what  is  the  apparent  intention  of  the 
Legislature  in  passing  it,  we  ought  to  hold  that  the  instrument 
giving  that  power  is  a  bill  of  sale  within  the  Act 

Now,  with  reference  to  the  authorities,  can  this  be  distinguished 
from  the  case  of  Hawiry  v.  BuiUn  (1)  ?    No  doubt  there  is  a  dis- 
tinction in  the  form  of  the  two  instruments.    In  the  one  iustrumeot 
there  was  a  demise  of  the  premises  for  a  term  of  years,  that  is  to  say, 
for  the  original  term  wanting  a  few  days,  not  including  the  fixtures, 
and  then  by  a  second  operative  part  there  was  an  absolute  assign* 
ment  of  the  fixtures.   In  the  present  case  no  doubt  the  conveyancer 
has  thought,  although  I  suppose  it  was  executed  long  before  the 
decision  of  that  case,  that  that  was  a  dangerous  form  of  convey- 
ance, and  he  has  endeavoured  with  considerable  skill  to  give  the 
mortgagee  precisely  the  same  power,  but  using  a  different  form  of 
words.    For  that  purpose  he  includes  the  fixtures  nominatim  in 
the  demise  for  the  term,  and  then  afterwards  gives  a  power  to  sell 
them  separately  from  the  term ;  but  is  not  the  mortgagee  precisely 
in  the  same  position  as  the  mortgagee  was  in  the  case  of  Hawiry 
V.  BiUlin  (1)  ?  In  both  cases  the  mortgagee,  on  default  being  made, 
or  on  demand,  has  power  to  take  possession  of  the  premises  and  the 
fixtures  upon  them,  and  having  taken  possession  of  the  premises 
and  fixtures  upon  them,  has  power  to  sell  them  together,  or  has 
power  to  sever  the  fixtures  and  sell  them  separately,    lliere  is 
not,  as  far  as  I  can  see,  the  slightest  difference  between  the  power 
(1)  Law  Rep.  8  Q.  B.  290. 
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which  the  mortgagee  has  in  the  one  case,  and  the  power  which  he 
has  in  the  other. 

That  being  the  case,  in  my  opinion  we  ought  not  to  allow  any 
different  result  to  ensue  because  a  different  form  of  words  is  used. 
I  cannot  think  that  we  ought  to  hold  it  to  make  any  real  difference 
whether  there  are  two  testatums,  or  whether  there  is  only  one.  I 
am  at  a  loss  to  find  anything  that  can  make  any  difference  in  the 
legal  effect  of  the  deed;  nor  do  I  think  it  ought  to  make  any 
difference  that  there  is  a  nominal  demise  of  the  fixtures  included  in 
the  conveyance.  What  the  mortgagee  has  a  right  to  do  is  precisely 
the  same  in  both  cases,  and  therefore  if  the  one  case  comes  within 
the  principle  and  intention  of  the  BUb  of  Sale  Aet^  the  other  must 
do  so  too.  The  only  authority  at  all  against  this  constraction  is 
tiie  case  of  Boyd  v.  Shorrook  (1).  That  case  has  been  dissented 
from  by  yice-Chancellor  Malins  in  Beghie  v.  Fenwick  (2),  and  also 
in  substance  by  Mr.  Justice  Blackburn  and  Mr.  Justice  Mellor,  in  the 
<»ise  of  Hawtry  v.  BuUin,  and  I  agree  with  the  dissent  so  expressed. 
I  cannot  help  thinking  that  Yice-Chancellor  Wood  did  not  really 
consider  the  terms  of  the  BUb  of  Sale  Ad.  In  my  opinion,  the 
true  construction  of  that  Act  is,  that  if  a  person  is  in  possession  of 
fixtures,  then  he  cannot  pledge  those  fixtures  so  as  to  give  a  title 
to  the  mortgagee,  except  by  an  instrument  which  is  to  be  registered 
as  a  bill  of  sale.  The  cases  where  the  mortgagors  have  been  free- 
holders are  plainly  distinguishable,  because  a  freeholder  cannot  be 
said  to  be  in  possession  of  fixtures  which  he  has  put  up,  although 
the  same  things,  if  put  up  by  a  lessee,  would  be  trade  fixtures ; 
for  in  point  of  law  the  machinery  affixed  to  the  premises  is  just  as 
much  part  of  the  premises  as  the  bricks.  That  does  not  come 
within  the  words  of  the  Act  In  my  opinion  the  present  case  does 
come  within  the  words  of  the  Act,  and  therefore  the  mortgagee 
has  lost  his  security  on  the  fixtures  from  not  having  registered  his 
mortgage  as  a  bill  of  sale. 

I  do  not  think  this  reasoning  applies  to  what  may  be  called  the 
power  machinery,  because  in  my  opinion  the  true  construction  of 
the  lease  is  to  make  the  power  machinery  practicaUy  the  landlord's 
property.  The  lease  was  in  the  nature  of  a  building  lease,  and  it 
being  the  ordinary  practice  in  Lancashire  to  demise  mills  with 
(1)  Law  Rep.  5  Eq.  72.  (2)  AnU,  p.  1075,  n. 


L.JJ. 
1873 


Ex  parte 
Daqlibh. 

Jfifv 
Wilde. 


\>JLLA.X1  XJJLtUk  &     .CXX  X  J 


L.  J  J.      power  machinery  in  them,  I  think  the  lease  is  purposely  so  worded 

1873        as  to  make  the  power  machinery  practically  the  property  of  the 

Ex  parte     landlord.      It  is  true  that  in  the  covenant  to  give  np  possession  at 

Dagush.     ^Yie  end  of  999  years  that  is  not  included.    But  that  makes  no 

Wilde,      practical  difference,  for  the  lessee  is  not  entitled  to  remove  them 

the  day  before,  and  after  it  has  expired  he  cannot  remove  them. 

Of  course  he  could  change  the  power  machinery;   the  lease 

specially  provides  for  that,  but  not  so  as  to  substantially  decrease 

the  value,  but  it  is  practically  made  part  of  the  building,  and  is  not 

within  the  meaning  of  the  word  '^fixtures"  in  the  Act,  which  only 

refers  to  tenant's  fixtures,  which  the  tenant  is  entitled  to  remove. 

Sir  W,  M.  James,  L. J.  :— 

As  to  what  are  called  the  landlord's  fixtures,  I  desire  to  express 
my  entire  concurrence  with  what  the  Lord  Justice  says  about  the 
construction  of  the  Act 

Solicitors  for  the  Appellant :  Messrs.  Lewis,  Munns,  &  Longden^ 
Solicitors  for  the  Bespondent:  Messrs.  Gregory,  Bowdiffes,  db 
BawUf  Agents  for  Messrs.  Scott  &  Co.,  Wigan. 


L.  JJ.  WESTON  v.  ARNOLD. 

^J3i  11872    W.    229.] 

"^•^  •  Party  WaU — WaU  extending  above  adjoining  BuUding-^Aneieni  LighU-^ 
Briilol  Improvement  Acts,  1840  and  1847 — Ex  parte  I^function — Suppne- 
tion  cf  Material  Faet^^Ooete, 

A  wall  may  "be  a  party  wall  to  such  height  as  it  belongs  in  common  to 
two  buildings,  and  oease  to  be  a  party  wall  for  the  rest  of  its  height 

The  Bristol  Improvement  Act,  1840,  enacts  that  no  opening  shall  be  made 
in  any  party  wall  except  for  communication  from  one  building  to  another. 
The  Plaintiff  had  a  house,  one  wall  of  which  was  to  the  height  of  the  first 
story  a  party  wall  between  the  Plaintiff's  house  and  a  buflding  belcmging  to 
the  Defendants,  but  aboTe  that  height  had  ancient  windows  opening  to  the^ 
external  air.  The  Plaintiff  pulled  down  his  house,  and  proposed  to  rebuild  it 
with  windows  in  the  same  position  as  before.  Before  doing  this,  he  gave 
notice  to  the  Defendants,  xmder  the  Act,  that  the  wall,  which  he  described 
as  a  party  wall,  was  out  of  repair,  and  a  certificate  of  two  surveyors  was  given 
directing  the  party  wall  to  be  rebuilt  at  the  joint  expense  of  the  Plaintiff  and 


Defendants.    The  Defendants  afterwards  proceeded  to  erect  a  building  which        L.  JJ. 
would  obstruct  the  light  coming  to  the  ancient  windows  of  the  Plaintiff: —  ^g^g 

Held  (affirming  the  decision  of  Malins,  V.C.),  that  the  wall  above  the         *^v^ 
Defendants'  building  was  not  a  party  wall,  and  that  the  Plaintiff  was  not      Wkoton 
precluded  from  making  windows  in  it;  and  an  injunction  was  granted^      Abmold 
restnuning  the  Defendants  from  obstructing  his  ancient  lights.  

The  Plaintiff  obtained  an  ex  parte  injunction  upon  the  filing  of  the  bill ; 
but  no  mention  was  made  in  the  bill,  or  in  the  affidavit  in  support  of  the 
motion,  of  the  notice  to  pull  down  the  wall,  or  the  certificate  of  the  sur- 
veyors : — 

ffeld^  that  inasmuch  as  these  facts  were  only  important  as  raising  a  point 
of  law,  based  on  an  unreasonable  construction  of  the  Act,  they  were  not 
material  facts,  and  the  Plaintiff  was  justified  in  omitting  them. 

1  HE  bill  in  this  case  was  filed  by  /.  D.  Wesion,  the  owner  of  a 
house  used  as  an  inn,  called  the  White  lAon,  in  Bristol,  against 
Oeorge  Arnold  and  others,  the  owners  of  some  adjoining  premises^ 
to  restrain  the  Defendants  from  interfering  with  the  light  and  air 
coming  to  the  windows  in  the  south  wall  of  the  PlaintifTs  house. 

The  south  side  of  the  Plaintiff's  house  overlooked  a  courtyard 
and  outbuildings  belonging  to  the  Defendants,  which  outbuildings 
were  built  up  against  the  Plaintiff's  house,  so  that  to  the  height  of 
the  first  story  the  wall  of  Plaintiff's  house  was  a  party  wall  be- 
tween the  two  buildings.  The  Plaintiff's  house  consisted  of  a 
ground  floor,  used  as  a  kitchen,  and  two  stories  above  it,  and 
there  were  twelve  windows  in  the  south  wall,  all  of  which  opened 
on  the  external  air  over  the  outbuildings.  The  Defendants' 
building  now  complained  of  was  a  warehouse  just  beyond  the 
outbuildings. 

The  Plaintiff  had  pulled  down  the  greater  part  of  the  While  Lion 
with  the  intention  of  rebuilding  it ;  the  south  wall  was  left  stand- 
ing, but  the  Plaintiff  had  sold  the  materials,  and  was  preparing  to 
pull  it  down  also. 

The  Defendants  admitted  that  if  the  old*  White  Lion  Inn  had 
still  remained  standing  the  new  buildings  would  obstruct  the 
windows  in  the  south  wall,  but  they  contended  that  the  south  wall 
was  a  **  party  wall "  within  the  meaning  of  the  Bristol  Improvement 
Acts,  and  that,  when  the  wall  was  rebuilt,  it  would  not  be  allowed 
to  have  any  windows  at  all  in  it.  The  sections  of  the  Acts  parti- 
cularly referred  to  were  as  follows : — 

The  Bristol  Improvement  Act,  1840  (3  Vict.  c.  Ixxvii.),  s.  23,  lai 
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L.  JJ.      down  rules  for  the  building  of  the  '*  external  walls  "  of  any  bnild- 
1873        ing  of  any  of  the  classes  specifled  in  the  schedule  to  the  Act 
Wnroar  Sect.  24  enacted  that  ''  every  party  wall,  V^J  ^^^^  ^hH^  and 
Abrold.     separate  side  wall "  should  be  constructed  of  the  materials  and  in 
the  manner  therein  mentioned. 

Sect.  25  enacted  that  no  opening  should  be  cut  or  made  in  any 
party  wall,  party  fence  wall,  or  separate  side  wall  for  any  purpose 
whatever,  except  for  communication  from  one  building  to  another, 
and  that  no  recess  or  opening  should  be  cut  or  made  in  any  such 
party  wall,  fence  wall,  or  separate  side  wall,  except  for  chimneys 
or  flues,  so  as  to  reduce  such  party  wall,  party  fence  wall,  or 
separate  side  wall  in  any  part  thereof  under  the  thickness  by  this 
Act  required,  except  in  the  cases  therein  mentioned. 

Sect.  26  provided  that,  for  the  purposes  of  the  Act^  every  party 
wall,  party  arch,  party  wall  or  partition  between  separate  houses, 
buildings,  or  other  premises,  should  be  deemed  to  be  respectively  a 
party  wall,  party  arch,  party  fence  wall,  or  partition  belonging  to 
such  houses,  buildings,  or  other  premises  respectively,  and  that  if 
a  party  wall  were  defective,  one  owner  might  give  notice  to  the 
other,  requiring  an  arbitration  of  two  surveyors  in  manner  therein 
directed. 

The  Bristol  Impnmment  Act,  1847  (10  &  11  Vict  c  cxxix.),  in 
which  the  Lands  Clauses  Ad,  1845,  was  incorporated,  repealed  the 
26th  and  some  other  sections  of  the  Bristol  Improvement  Aet^  1840 
and  enacted : — 

By  sect  24 :  That  for  the  purposes  of  this  and  the  said  recited 
Act,  every  wall,  arch,  fence  wall,  or  partition  between  separate 
houses,  warehouses,  or  other  buildings,  should  be  deemed  to  be 
respectively  a  party  wall,  party  arch,  party  fence  wall,  or  partition, 
belonging  to  such  houses,  warehouses,  or  other  buildinga 

By  sect.  26 :  That  separate  houses,  buildings,  or  premises  should 
be  defined  to  be  such  as  are  in  separate  occupations,  and  have 
separate  entrances  and  separate  staircases. 

By  sect  27 :  That  if  any  owner  or  part  owner  of  any  houses, 
warehouses,  or  other  buildings,  or  of  any  adjoining  property,  should 
apprehend  that  any  party  wall,  party  arch,  party  fence  wall,  or 
partition  between  any  such  houses,  warehouses,  or  other  buildings, 
is  insufficient  in  thickness,  or  that  the  house,  or  such  house,  ware- 


hoose,  or  other  building  was  defectiyOy  or  so  far  out  of  repair  or  in-       L.  JJ. 
sufficient  in  thickness  as  to  render  it  necessary  to  have  it  taken       1873 
down,  or  that  the  same  or  some  part  thereof  should  be  rebuilt,  &c.,     Wiston 
it  should  be  lawful  for  such  owner  or  part  owner  to  give  notice  in     Arnold. 

writing  to  the  part  owner  of  the  same  or  the  adjoining  property       

in  manner  therein  mentioned,  requiring  an  arbitration  by  two 
surveyors  for  the  purpose  of  having  the  wall  taken  down. 

In  pursuance  of  the  27th  section  of  the  last-mentioned  Act,  the 
Plaintiff,  on  the  28th  of  June,  1872,  gave  notice  to  the  Defendants 
that  he  apprehended  that  the  wall  in  question,  which  he  described 
in  liis  notice  as  ''  a  party  wall  or  partition,"  was  out  of  repair,  and 
ought  to  be  taken  down.  Two  surveyors  were  accordingly  ap- 
pointed, who  certified  that  the  said  party  wall  was  out  of  repair 
and  of  insufficient  thickness,  and  ought  to  be  rebuilt ;  that  the  new 
party  wall  should  be  built  upon  the  centre  line  of  the  present  old 
wall,  and  that  the  new  party  wall  should  be  built  by  the  Plaintiff, 
and  that  half  the  expense  of  the  building  should  be  paid  by  the 
Defendants  to  the  Plaintiff. 

With  respect  to  the  title  to  the  premises,  it  appeared  that  the 
Whiie  Lion  Inn  and  the  premises  of  the  Defendants  were  from 
1713  to  1869  held  under  one  title,  and  that  in  1869  one  moiety 
was  vested  in  the  Defendants  in  fee,  and  the  other  moiety  in  other  * 
persons  for  a  long  term  of  years.  On  the  4th  of  February,  1869, 
the  Defendants  conveyed  their  moiety  of  the  White  Lion,  and  the 
termors  of  the  other  moiety  conveyed  their  interest,  to  the  Bristol 
Local  Board  for  the  purposes  of  their  Act,  from  whom  the  Plain- 
tiff purchased  the  property. 

Under  these  circumstances  the  Plaintiff  obtained  an  ex  parte 
injunction  against  the  Defendants  in  the  terms  of  the  prayer. 

The  notice  given  by  the  Plaintiff  on  the  28th  of  June,  1872, 
and  the  certificate  of  the  surveyors,  were  not  mentioned  in  the  bill 
or  in  the  affidavits  in  support  of  the  motion  for  an  injunction. 

The  Defendants  then  moved  before  the  Vice-Chancellor  to  dis- 
solve the  injunction,  but  his  Honour  refused  the  motion,  being  of 
opinion  that  the  wall,  so  far  as  it  extended  above  the  buildings  of 
the  Defendants,  was  not  a  party  wall  within  the  meaning  of  the 
Bristol  Improvement  Acts.  From  this  decision  the  Defendant 
appealed.    On  the  appeal  motion  coming  on  to  be  heard  th 


L.  JJ.       Lordships  thought  it  better  that  the  case  shonld  be  tamed  into  a 
1873       motion  for  decree  and  heard  before  their  Lordships^  and  the  i 
WssTOEr      ^^^  came  on  for  hearing. 


Abxold. 


Mr.  Higgins^  Q,C.,  and  Mr.  W.  Barber^  for  the  Plaintiff: — ^ 

This  would  be  an  undefended  cause  were  it  not  for  the  con- 
tention of  the  Defendants  that  this  is  a  party  wall  within  the 
meaning  of  the  Bristol  Improvement  Acts.  TittertonY.  Oonyeni},) 
and  CroftB  v.  Haldane  (2),  under  similar  Acts,  shew  that  the 
Court  will  not  construe  such  Acts  so  as  to  destroy  established 
easements.  On  compariog  the  various  sections  of  the  Bridot 
Improvement  Acts  of  1840  and  1847,  it  is  clear  that  in  these  Acta 
a  '/party  wall "  means  a  wall  between  buildings.  So  much  of  the 
wall  as  is  between  our  building  and  the  building  of  the  Defendants 
is  a  party  wall ;  but  so  much  as  is  above  his  building  is  not,  and 
the  provisions  respecting  party  walls  do  not  apply  to  it 

Mr.  Olasse,  Q.C.|  and  Mr.  Ingle  Joyce^  for  the  Defendants: — 

The  wall  in  question  in  this  case  is  a  party  wall  from  top  to 
bottom.  A  party  wall  means  a  wall  between  the  property  of  two 
part  owners.  It  need  not  have  a  building  on  both  sides.  There 
.was  no  definition  of  a  ''party  wall "  in  the  Bristol  Improvement  Ad 
of  1840 ;  but  m  the  Act  of  1847,  sect.  24,  it  was  enacted  that 
"  any  wall,  arch,  fence  wall,  or  partition  between  separate  houses, 
warehouses,  and  other  buildings  shall  be  deemed  to  be  a  party 
wall,**  &c.  Here  it  is  clear  that  a  "  house  "  includes  a  courtyard, 
otherwise  the  words  "  fence  walls  "  would  not  be  used :  Dalglisk  v. 
Jarvie  (3).  But  assuming  that  there  must  be  a  building  on  both 
sides,  that  is  so  in  the  present  case  to  the  height  of  the  De- 
fendants' outbuildings ;  and  if  it  is  a  party  wall  at  the  bottom,  it 
must  continue  so  to  the  top.  The  Plaintiff  has  himself  admitted 
that  it  is  a  party  wall  in  the  notice  which  he  gave  under  the  Act 
that  the  wall  was  out  of  repair  and  ought  to  be  pulled  down. 

We  are,  at  all  events,  according  to  the  ordinary  rule  of  the 
Courts  entitled  to  the  costs  of  the  motion  for  injunction,  because 
the  Plaintiff,  in  obtaining  the  ex  parte  injunction,  did  not  state 

(1)  5  Taunt.  466.  (2)  Law  Rep.  2  Q.  B.  194. 

(8)  2  Mac  &  a.  231. 
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facts  which  bore  materially  on  the  dispute  respecting  the  meaniBg  L.  JJ. 
of  the  words  "  party  wall/'  which  is  the  most  important  point  at       1878 

issue :  EarbotUe  v.  Pooley  (1) ;  PhiUipa  v.  Pritchard  (2).  WnwoH 


Sir  W.  M.  James,  L.J. : — 

This  is  a  very  plain  case.  The  Plaintiff  is  the  owner  of  a  house 
in  which  there  are  some  ancient  windows.  He  bought  the  house 
from  the  Local  Board  of  Bristol,  who  purchased  it  from  the 
then  owners,  among  whom  were  the  Defendants*  The  house  was 
conveyed  to  the  board,  and  afterwards  to  the  Plaintiff,  as  a  house 
with  windows  in  it.  In  consequence  of  the  alterations  made  in 
that  neighbourhood,  it  was  determined  to  pull  down  the  house, 
with  a  yiew  of  rebuilding  it,  and  rebuilding  it  in  such  a  way  as  to 
have  windows  exactly  in  the  same  position  as  before.  Thereupon 
the  Plaintiff's  neighbour,  on  whose  behalf  apparently  some  Bristol 
surveyor  has  been  exercisiug  very  perverse  ingenuity  in  mis- 
reading the  Act  of  Parliament,  is].advised  that  the  right  to  the 
windows  is  gone.  The  Bristol  Local  Acts  contain  some  provisions 
about  party  walls,  and  it  is  contended  by  the  Defendants  that  as 
this  was  a  party  wall  at  one  time  the  Plaintiff  cannot  have  any 
openings  at  all  in  it.  Now,  a  party  wall  is  a  thing  which  belongs 
to  two  persons  as  part  owners,  or  divides  two  buildings  one  from 
another.  It  is  beyond  even  the  power  of  the  Legislature  to  make 
that  a  party  wall  which  is  not  a  party  wall.  No  doubt  they  might 
have  made  provisions  to  the  effect  that  that  which  is  not  a  party 
wall  shall,  for  the  purposes  of  a  particular  Act  of  Parliament,  be 
deemed  to  be  a  party  wall ;  but  they  cannot  make  what  is  not  a 
party  wall  a  party  wall,  any  more  than  they  can  make  a  square  a 
circle. 

In  the  present  case  there  was  a  part  of  a  wall  which  divided 
the  property  of  one  person  from  the  property  of  another.  Appa> 
rently  they  were  joint  owners  of  that  part»  or  jointly  entitled  to  it. 
It  was,  therefore,  a  party  wall  in  one  sense,  and  was  probably  a 
party  wall  in  another.  I  do  not  know  how  that  may  be,  but  it  only 
divided  the  two  houses  for  a  few  feet  in  height,  and  above  the  few 
feet  there  was  a  wall  which,  beyond  all  question,  was  the  separate 
and  undisputed  property  of  the  Plaintiff.  Unless  there  is  some- 
(1)  20  L.  T.  (N.S.)  486.  (2)  1  Jur.  (N.8.)  750. 


V. 

Arkouk 


Abnold. 
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L.  JJ.       thing  in  the  Act  of  Parliament  which  shews  a  clear  intention  to  the 
1873        contrary,  it  appears  to  me  that  a  wall  may  be  in  part  of  its  length 

WEffroN  ^  P^^y  ^^^1»  c^d  in  part  of  its  length  an  external  wall,  and  there 
is  no  distinction  between  height  and  length.  A  wall  may  be  a 
party  wall  up  to  part  of  its  height,  and  may  be  an  external  wall 
for  the  rest  of  its  height  We  have  known  in  this  CJonrt  cases  in 
which  house  property  in  London  is  intermixed  in  such  a  way  tiiat 
one  man's  basement  and  cellar  extend  under  another  man's  shop, 
and  again,  the  first  floor  of  one  house  is  over  the  shop  of  the 
next  house.  In  such  a  case  there  would  be  a  party  wall  between 
the  two  buildings  below  which  above  would  be  only  a  private 
partition  between  two  rooms  in  the  same  house.  There  is  nothing 
in  fact  or  in  law  to  make  it  impossible  or  improbable  that  a  wall 
should  be  a  party  wall  up  to  a  certain  height^  and  above  that 
height  be  the  separate  property  of  one  of  the  owners.  It  is  clear 
in  this  case  that  there  was  a  party  wall,  and  there  was  a  separate 
wall,  and  that  the  windows  were  in  the  separate  walL  The  owner 
of  that  wall  has  acquired  a  right  to  those  windows,  and  theie  is 
nothing  in  the  Acts  of  Parliament  that  can  deprive  him  of  his 
right  for  the  benefit  of  his  neighbour,  or  that  has  given  his  neigh- 
bour a  right  to  raise  his  building  so  as  to  darken  those  windows. 
There  is  nothing  in  the  words  or  spirit  of  the  Acts  which  can 
justify  such  transfer  of  a  valuable  property  from  one  person  to 
another,  without  any  reference  to  the  public  good,  in  the  city  of 
Bristol^  or  in  any  other  place. 

That  being  so,  I  am  of  opinion  that  the  Plaintiff  has  clearly 
made  out  his  case,  and  that  he  is  entitled  to  the  injunction  he 
obtained  from  the  Yice-Chancellor.  Then  it  is  said  that,  at  all 
events,  he  is  to  pay  some  of  the  costs  because  he  applied  for  the 
injunction  ex  parte  without  stating  the  facts  which  have  raised 
the  contention  before  us.  In  my  opinion  those  facts  are  so  very 
irrelevant  to  any  real  question  between  the  parties,  that  I  think 
the  Plaintiff  was  quite  justified  and  right  in  not  introducing  them 
at  all,  and  that  it  would  only  have  been  incumbering  the  bill  with 
matter  which  had  no  bearing  on  the  case.  It  never  had  been  the 
question  in  dispute  between  the  parties.  They  had  communica- 
tions about  the  arrangement  to  be  made  for  rebuilding  the  wall, 
but  no  communication  was  ever  made  by  the  surveyor,  who  seems 


Arnold. 


to  have  found  oat  this  notable  point,  or  anybody  else,  to  the       L.JJ. 
Plaintiff  that  he  had  lost  his  rights  by  reason  of  this  construction        1873 
which  is  attempted  to  be  put  on  the  Bristol  Acts.  I  think  the  rule     wb^n 
in  question  would  be  extravagantly  extended  if  it  were  extended 
to  a  case  in  which  the  Plaintiff  omits  to  state  something  which  is 
supposed  to  raise  some  point  of  law  having  no  foundation  in  the 
words  or  spirit  of  the  Act  of  Parliament  relied  on. 

Sir  G.  Mellish,  L.  J, : — 

I  am  of  the  same  opinion.  It  is  quite  clear  in  this  case  that 
the  Plaintiff  has,  independently  of  a  question  under  the  Bristol 
Acts,  a  right  to  the  lights.  He  has  a  right  to  the  lights  as  against 
the  immediately  adjoining  owner  by  prescription,  the  lights  having 
existed  a  much  longer  period  than  twenty  years ;  in  fact,  for  100 
years.  As  against  the  Defendants  as  the  owners,  not  of  the  next 
immediate  building,  but  of  the  warehouse  beyond,  he  has,  in  my 
opinion,  also  a  right,  by  the  terms  of  the  conveyance  from  the 
owners  of  the  White  Lion  Inn  to  the  Bristol  Improvement  Com- 
missioners, who  sold  to  the  Plaintiff.  That  right  is  of  this  nature : 
A  part  of  the  wall  in  which  the  windows  are  separates  the  building 
of  the  Plaintiff  from  the  adjoining  buildiug,  but  a  large  part  of  it, 
namely,  the  upper  part  in  which  the  windows  are,  does  not  separate 
the  one  building  from  the  other.  It  is  obviously  impossible  that  a 
wall  in  which  there  are  windows  openiug  to  the  external  air  can 
separate  one  buildiog  from  another.  The  simple  question  to  be 
determined  is  whether  that  is  a  party  wall.  The  Act  of  1840  men- 
tions external  walls,  party  walls,  party  fence  walls,  and  separate  sido 
walls,  and,  having  regard  to  the  23rd,  24th,  and  25th  sections  of  that 
Act,  I  think  there  can  be  no  doubt  that  party  walls,  party  fence 
walls,  and  separate  side  walls  are  the  different  descriptions  of  walls 
which  separate  one  building  from  another,  and  tliat  an  external 
wall  is  a  wall  which  does  not  separate  one  building  from  another, 
and  that  an  external  wall  may  have  windows  in  it ;  whereas,  of 
course,  party  walls,  party  fence  walls,  and  separate  side  walls 
cannot  liave  windows  which  open  to  the  external  air  and  admit 
light  and  air. 

The  only  real  question  to  be  decided  is,  whether,  if  there  is  r 
wall  which  in  part  is  unquestionably  a  party  wall  because  it  ser 


L\JV^ 


^  .  .  ■    ^    .-mm.   .m-MW^    .  ^^  ^  J 


L.  JJ.      rates  one  bmlding  from  another,  and  in  part  is  an  external  wall 

1873       because  it  does  nut  separate  one  building  from  another,  the  whole 

WBraoN      ^^  ^^^  ^^'  is  to  be  considered  a  party  wall ;  or  whether  onl  j 

^'      '^  that  part  which  separates  one  building  frxxm  another  is  to  be  con- 

sidered  a  party  wall,  and  that  which  does  not  separate  one  bmlding 

firom  another  is  to  be  considered  an  external  wall.    We  only  have  to 
decide  that  with  reference  to  a  case  where  a  right  to  light  has  been 
gained,  because  I  think  it  is  unnecessary  to  say  what  the  case 
would  be  if  a  person  who  is  the  owner  of  a  house  which  is  sepa- 
rated by  a  party  waU  from  an  adjoining  house  raises  the  party 
wall,  which  under  one  section  of  the  Act  he  may  do,  for  the  purpose 
of  making  his  house  a  story  higher  than  the  house  of  his  neighbour. 
It  is  obvious  that  when  he  does  that  his  neighbour  has  the  same 
right,  whenever  he  pleases,  to  raise  his  house  to  the  same  height 
as  the  first  owner ;  and  then,  whether  it  was  so  or  not  before,  it 
would  become  a  party  wall.   How  far  the  Act  would  apply  to  such 
a  wall  whpn  the  first  owner  first  begins  to  raise  his  house,  I  do  not 
think  it  necessary  to  consider ;  but  in  a  case  where  lights  have 
been  gained,  the  man  who  owns  the  adjoining  house  has  no  right 
to  raise  his  wall,  and  therefore  the  wall  which  is  above  that  pazt 
which  separates  the  one  building  from  the  other  not  only  is  not  a 
party  wall,  but  can  never  become  a  party  wall  without  the  consent 
of  both  parties.   I  am  unable  to  see  that  such  a  case  comes  within 
the  principle  of  the  25th  section  of  the  Act  of  1840,  which  says  that 
no  opening  shall  be  cut  through  any  party  wall,  party  fence  wall, 
or  separate  side  wall,  for  any  purpose  whatever  except  for  com- 
munication from  one  building  to  another.    How  can  that  possibly 
apply  to  a  case  where  there  are  windows  in  the  wall  which  is  above 
the  other  house,  and  where  the  person  who  owns  the  adjoining 
house  has  no  right  to  raise  his  wall  so  as  to  block  them  up  ?    It 
appears  to  me  that  the  words  of  that  section,  if  there  were  no 
other,  plainly  shew  that  ^' party  wall,  party  fence  wall,  and  separate 
side  wall,"  are  aU  used  in  the  sedse  of  walls  which  do  actually 
separate  one  building  from  another.    It  is  perfectly  plain  that 
that  provision  is  intended  to  prevent  fire  spreading  from  one  build- 
ing to  another,  and  has  nothing  to  do  with  the  case  of  one  buildiog 
overtopping  the  other.    Then  the  26th  section,  which  is  the  odIj 
section  of  the  first  Act  which  gives  a  definition  of  **  party  wall,"  is 
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quite  consistent  with  this.  It  enacts  that  for  the  purposes  of  this  L.  JJ. 
Act  every  party  waU,  party  arch,  party  fence  wall,  or  partition  1873 
between  separate  houses,  buildings,  or  other  premises,  shall  be  wbtok 
deemed  to  be  respectively  a  party  wall,  party  arch,  party  fence  xwold 
wall,  or  partition  belonging  to  such  houses^  buildings,  or  other  — 
premises  respectively.  That  simply  enacts  nothing  but  what  I 
should  have  thought  would  be  the  law  if  it  had  not  been  enacted. 
It  is  little  more  than  saying  that  a  party  wall  shall  be  a  party  wall. 
Then  the  24th  section  in  the  Act  of  1847,  as  it  appears  to  me,  is 
equally  consistent  with  the  natural  construction,  namely,  that  for 
the  purposes  of  that  Act  and  the  recited  Act  every  wall  between 
separate  houses  shall  be  deemed  to  be  a  party  waU.  The  wall  in 
this  case  is  not  a  wall  between  separate  houses.  What  is  wanted 
in  order  that  the  Defendants  may  make  out  their  construction 
is  a  section  which  says  that  where  any  party  wall  continues  in 
height  after  it  ceases  ^to  separate  two  buildings,  then  the  whole 
of  that  wall  shall  be  a  party  wall.  There  are  no  such  wojxls 
in  these  Acts,  and  when  the  contention  is  that  the  private  rights  of 
an  individual  have  been  taken  away  from  him  and  given  to  another 
by  a*  public  Act  of  Parliament,  and  that  without  compensation — 
for  the  compensation  clause  here  clearly  does  not  apply  to  this 
case — the  intention  of  the  Legislature  ought  to  appear  in  perfectly 
clear  and  plain  terms.  Here  it  does  not  so  appear;  on  the  con- 
trary, the  construction  of  the  Acts  supports  the  Plaintiff's  case, 
and  not  the  Defendants'.  The  injunction  must,  therefore,  be  made 
perpetual  against  the  Defendants. 

Solicitors :  Messrs.  T.  White  dt  Sons,  agents  for  Messrs.  Brittan 
d  Sons,  Bristol;  Messrs.  Meredith,  Boberts,  dk  MUb,  agents  for 
Mr.  T.  Hamlin,  Bristol. 
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ACCUlfULATIOHa-IZ^enuMon  ilc<(39  A  40  Geo,  3, 
<.  98)-~JVez<  o/  Kin^Heir— Charge  on  E$tate.] 
A  testator  haying  power  to  charge  real  estates 
did,  by  deed,  charge  them  with  the  payment,  after 
the  deaths  of  hiimielf  and  his  wife,  of  £6000  and 
interest,  to  tmatees  upon  such  trusts  as  he  should 
by  will  appoint.  By  his  will  he  directed  that  the 
£0000  and  interest  should  form  part  of  his  resi- 
duary personal  estate,  and  directed  the  residue  to 
be  invested  in  the  purchase  of  land,  of  which  the 
trustees  were  to  accumulate  the  rents  in  a  manner 
which  in  part  was  void  under  the  Thellueaon  Act : 
— Held  (affirming  the  decision  of  the  Master  of 
the  Rolls),  that  that  part  of  the  interest  as  to 
which  the  directions  to  accumulate  were  void 
went  to  the  next  of  kin  of  the  testator,  and  did 
not  sink  into  the  estates  on  which  it  was  charged, 
or  go  to  his  heir.    Sumoiis  v.  Pitt  -     978 

—^  Btock  transferred  to  National  Debt  Commis- 
stoners  -         -  -  .     us 

See  Stock  tbaitsferbid  to  National 
Debt  Ck>MiiiBSiONE]tB. 

AOQUIBSCEirGE— Allotment  of  shares       -  1002 

See  Amalgamation  of  Companies.    2. 
ACT  07  BANXBUFTCT— Alien  non-trader      874 

See  Bankbuft  Alien. 
Fraudulent  preference  -  -        288, 614 

See  Fraudulent  Preference.    1,  2. 
Seizure  without  sale     -  -  -     667 

See  Execution  Creditor. 
ACHOH — Policy  of  insurance — Injunction  to  re- 

stram  ....       22 

See  Restraininq  AonoN  on  Policy. 
Groundless — Injunction  to  restrain   -     869 

See  Restraining  Groundless  Action. 

ADkxNiSIHATIOH— Assets  employed  in  tfade 

809,  828,  n. 

See  Assets  employed  in  Trade.    1,  2. 
Decree  for —Power  of  executor  -     747 

See  Power  to  pledge  Assets. 
— -  Mavsh^lling  —  Scotch  descended  estates — 

LeaBreiaitoi  ...     842 

See  Marshalling. 

ADMiAivrAATXOH  SUIT  —Solicitor's  lien  for  costs 
— Production  of  documents  -     918 

See  Solicitor's  Lien.    9. 
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AD7  AVGGB3DENT  —  Portione  —  Satisfaeii^m—Ad- 
ffaneee  in  Lifetime— Gift  by  TTtfl— IFortfa,  **  Ad- 
vance or  Pay  " — Ben^  under  Family  Settlement'] 
A  testator  devised  real  estates  upon  trust  for  his 
daughter,  E.  C,  for  life,  with  remainder  to  her 
husband,  IT.  C  for  life,  with  remainder  to  trus- 
tees for  1000  years  to  raise  £30,000  for  portions 
for  younger  children,  with  remainder  to  E.  C'e 
eldest  son  for  life,  with  remainders  over.  And 
he  directed  that  if  E,  C.  or  Tf.  C,  or  either  of 
them,  should  at  any  time  during  their  joint  lives 
or  the  life  of  the  survivor  of  them  advance  or  pay 
any  sum  or  sums  of  money  for  the  use  or  benefit 
of  any  younger  child  or  children  for  whom  por- 
tions were  provided,  then  and  in  such  case,  unless 
the  contrary  should  be  directed  by  E.  C,  and 
W.  0.,  or  the  survivor  of  them,  by  deed  or  writmg 
to  be  sealed  and  delivered  in  the  presence  of  one 
or  more  witnesses,  the  sum  or  sums  so  advanced 
should  be  taken  in  satisfiMstion  pro  tanto  of  the 
portion  or  portions  of  such  child  or  children. — 
K  C.  had  several  children,  one  of  whom,  /.,  was 
of  weak  mind :  and  while  she  was  still  under  age 
W.  C,  and  E.  C,  and  their  eldest  and  second  sons, 
executed  a  deed  whereby  they  covenanted  that  if 
the  share  of  /.  devolved  upon  them,  or  any  of 
them,  thev  would  divide  it  among  the  other 
younger  children.  /.  attained  twenty-one,  and 
died,  and  her  share  thus  devolved  on  her  father, 
W.  d,  and  became  subject  to  his  covenant.— F.  C, 
having  survived  his  wife,  made  a  will  whereby 
he  gave  legacies  to  his  younger  children,  and 
gave  the  residue  of  his  personal  estate  for  the 
benefit  of  two  of  them :— ITeU  (reversing  the  de- 
cision of  the  Master  of  the  Bolls),  that  none  of 
the  gifts  under  W.  C*8  will  were  to  be  taken 
towards  satisfaction  of  the  portions  of  the  younger 
children  i^Hdd,  also  (aflirming  the  derision  of 
the  Master  of  the  Rolls),  that  the  division  of  the 
share  of  /.  was  not  to  be  taken  towards  satisfaction 
of  the  portions  of  the  younger  children. — Twieden 
V.  Twieden  (9  Ves.  413).  Leake  v.  Leake  (10  Ves. 
477),  Ondow  v.  Michdl  (18  Ves.  490),  and  GMing 
V.  Eaverfield  (13  Price,  593)  commented  on. 
Cooper  v.  Cooper  .  -  -  -  813 
ATTIDAYIT — ^Production  of  documents  361, 1017 

See  PRonrcTiON  of  Doccmknts.    1, 2. 
Service  of  debtor  summons      -         -     284 

See  Debtor  Summons.    2. 
AGEHT — Selling  for  his  own  benefit  -       66 

See  Purchase  from  Agent. 
Stockbroker— Insolvency  of  principal      921 

See  Custom  of  Stock  Exchange.    1. 
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education     -      *  -  -  -     0St2 

See  Religious  Education. 

Bill  of  sale— Regiatration       -         -     848 

See  FfiAUD  OK  Bansbuftoy  Laws. 

Collateral— .Fraud         -         -  -     881 

See  Undue  Influence. 

Collateral — ^Parol  variation     -  -     766 

See  Collateral  Aobeement. 
Indefinite — ^Railway  company — ^Traffic   ar- 
rangement  -  -  -  -     942 
See  Traffic  Abeanoehsnt.    2. 
—  Lease — Specific  performance  of  part  -       98 
See  Divisible  Contract. 

Omission  of  terms — Ancillary  agreement — 

Statute  of  Frauds  -  -     851 

See  Fbauds,  Statute  of. 

Parol — Object  of  payment       -  -     888 

See  Loan  ob  GiFr. 

Railway  company — Traffic  arrangement 

[841,942 
See  Traffic  Arrangement.  1,  2. 
— -—  Shares— Placing  shares — Conditional  agree- 
ment «  -  -  -  507 
See  Aorexuxnt  to  place  Shares. 
AGBXEKENT  TO  PLACE  BHATIIM — Company— 
Winding-uv  —  CantribtUory  —  Conditiomd  Agree- 
ment to  take  Sharee.']  Ajq  a^eement  to  place 
shares  in  a  company  is  not  equivalent  to  an  agree- 
ment to  take  shares,  and  the  person  making  it  is 
not  liable  to  be  placed  on  the  register  as  a  mem- 
ber, although  ho  may  be  liable  to  an  action  for 
damages  if  he  fails  to  perform  his  contract. — G. 
agreed  with  the  directors  of  a  company  that  he 
would  place  1000  shares  in  consideration  of  his 
being  appointed  their  agent  at  Hamburg,  The 
directors  placed  his  name  on  the  register  of  share- 
holders for  1000  shares ;  but  did  not  inform  him 
of  it,  and  sent  him  no  letter  of  allotment.  It  was 
afterwards  proposed  that  there  should  be  a  second 
issue  of  shares,  and  in  October,  1869,  6.  wrote  a 
letter  to  the  manager  promising  to  keep  for  him- 
self the  1000  shares  wnich  he  had  undertaken  to 
place,  and  to  pay  for  them  out  of  his  commission 
on  the  second  issue.  The  Second  issue  of  shares 
was  never  made,  by  reason  of  the  &iling  credit  of 
the  company.  In  February,  1870,  G.  was  called 
upon  by  the  directors  to  pay  the  calls  on  1000 
shares,  and  in  reply  he  repudiated  the  shares  on 
the  ground  that  no  second  issue  had  been  made, 
but  took  no  measures  to  have  his  name  removed 
from  the  register.  About  a  month  affcerwuds  the 
company  was  wound  up : — Heid  (reversing  the 
decision  of  Malingj  Y.C),  first,  that  G.  could  not 
be  put  on  the  list  of  contributories  in  respect  of 
his  undertaking  to  place  the  1000  shares  :-^Be- 
condlv :  That  his  subsequent  agreement  to  keep 
the  shares  for  himself  was  conditional  on  the 
second  issue  of  shares  being  made,  and  that  as 
the  condition  failed  through  no  fault  of  his,  he 
was  not  bound  to  take  the  shares  : — Thirdly  : 
That  he  was  guilty  of  no  laches  in  not  applying 
to  have  his  name  removed  from  the  register  before 
the  company  was  wound  up.  In  re  Monarch  In- 
surance Company.  Gorrissen's  Case  -  607 
ALDSS — Bankruptcy — ^Act  of  bankruptcy  com- 
mitted abroad  ...  374 
See  Bankrupt  Alien. 
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AXALOAXATIOH  of  COXPAHIEB—Poiwr  to 

eeU  Buainetts — VUf^  Viree — Permmal  Dealing* 
by  ShareJiolders  in  the  Selling  Company  witk  &e 
Purchaeing  Company.']  The  S.  Intwranee  Com-- 
pany,  which  was  a  Hootch  company,  was  em- 
powered by  its  articles  of  associatioQ  to  sell 
and  dispose  of  its  business  to  any  other  com- 
pany; out  the  articles  contained  no  express 
g>wer  to  amalgamate  with  another  oompanj. 
y  an  agreement  between  the  S.  Company 
and  the  K  Company,  the  S,  Company  agreed  tt> 
transfer  its  busmess  to  the  £1  uompeanf  on  the 
terms  that  the  shareholders  in  the  S,  Company 
should  receive  shares  in  the  JET.  Company  in  ex- 
change for  their  shares  in  the  8.  Compaxy.  The 
agreement  was  approved  bv  the  shareholdeis  of 
the  S.  Company  at  a  general  meeting,  and  a  deed 
of  transfer  was  executed  by  the  company  and 
sent  to  the  E.  Company^  but  before  its  exeeotion 
by  the  E.  Company  had  been  completed  aocordinfr 
to  the  formalities  of  the  Scotch  law  a  petition  was 
presented  under  which  the  B.  Omipany  was 
wound  up. — D.f  a  shareholder  and  director  of  the 
S.  Company y  sent  in  his  share  certificates  to  the 
secretary  of  his  company  to  be  exchanged,  and 
certificates  of  shares  in  the  JET.  Company  vere 
forwarded  to  him  in  exchange,  but  he  aid  not 
answer  the  letter  or  sigQ  the  receipt  for  the 
shares ;  and  after  the  petition  for  winding  up  the 
E.  Company  had  been  presented  he  letumed  the- 
certificates  and  refusea  to  accept  the  shares  >- 
Hdd  (affirming  the  decision  or  TFtcftou,  T.C. V 
first,  that  the  amalgamation  was  viUn  virm^  not 
being  a  sale  within  the  powers  of  the  8,  Cev^pan^. 
Secondly :  That  if  it  had  been  mtrk  vtm,  it 
was  never  completed.  Thirdly  :  That  althoi^ 
D,  had  taken  a  prominent  paurt  in  the  negotia- 
tions, his  sending  in  his  ocartificates  waa  condi- 
tional on  the  amalgamation  being  valid  and 
finally  completed ;  and  that,  having  entered  into 
no  personal  negotiation  with  the  B.  Company,  he 
was  not  bound  to  be  a  shareholder  in  mat  com- 
pany. His  name,  therefore,  was  removed  from 
the  list  of  contributories.— .i2a&a«<«r*i  Ca$e  (Law 
Bep.  7  £q.  273)  approved.  Jn  re  Empire  Assn- 
ANCB  Corporation.    Douoan'sCase         -    M> 

8.  —  Void  AmalgamiUion  —  Varianee  fc- 
ttoeen  two  parte  of  Indenture — Variance  hebeeen 
Application  for  £^re$  and  Letter  of  Allotment— 
Laehee — Aoqmetoenoe — Comir&mtory.']  An  amal- 
gamation was  agreed  on  between  the  P.  Conpasir, 
Limited^  and  the  U,  Company,  which  was  an  un- 
limited insurance  companv,  under  whidi  the  paid- 
up  shareholders  in  the  P.  Company  were  to  nave 
paid-up  shares  in  the  U,  Company  to  the  like 
amount,  and  the  other  shareholders  in  the  P. 
Company  were  to  have  corresponding  shares  in 
the  V.  Company.  It  was  also  agreed  that  the  P. 
Company  should  assign  all  their  assets  to  the 
U.  Company,  and  that  the  U.  Company  should  in- 
demnify them  against  all  liabilitiea.  An  inden- 
ture in  two  parts,  embodying  these  tenns,wss 
drawn  up  and  executed  by  tne  two  companies ;  but 
the  covenant  of  indemnity  in  the  part  executed  by 
the  U,  Company  differed  materially  from  the  ooTe- 
nant  in  the  put  executed  by  the  P.  Goai|MHi|r.— 


W,  w«0  a  paid-np  ahareholder  in  the  P,  Company^ 
in  pazsaanoe  ot  the  amalganiation,  for  paid-up 
shares  of  the  same  T&lue  as  his  former  shares. 
He  leoeived  a  letter  of  allotment,  signed  by  a 
peraon  professing  to  be  the  managing  director  of 
the  U,  Companyy  giving  him  notice  that  the  di- 
rectors had  allotted  him  the  number  of  shares 
applied  for,  on  which  he  was  to  be  credited  with  I 
with  an  amount  proportionate  to  the  assets  of  the  i 
P.  Compamf.  There  was  no  evidence  on  what  { 
authority  this  letter  was  written,  but  W.'»  name  , 
was  placed  on  the  register  as  an  ordinary  share- 
holder. W.  received  the  letter  at  the  end  of 
August,  while  he  was  on  a  yachting  cruise,  and 
on  his  return  to  London,  early  in  October,  applied 
personally  to  the  chairman  and  solicitor  of  the 
company  for  an  explanation  of  the  letter,  and  ob- 
jected to  take  the  shares,  but  was  informed  by 
them  that  his  name  was  not  on  the  register.  On 
the  15th  of  October  he  wrote  to  the  secretaiy,  for- 
mally repudiating  the  shares.  On  the  9th  of  No- 
vember the  U.  Company  was  wound  up  on  a  peti- 
tion presented  on  the  7th  of  October  .^JSM,  first, 
that  the  yariation  in  the  two  parts  of  the  inden- 
ture rendered  the  indenture  void,  and  that  the 
amalgamation  was  incomplete:  Secondly,  that 
there  was  no  contract  between  W,  and  the  com- 
pany to  take  shares :  Thirdly,  that^  under  the 
circumstances^  W,  was  not  bound  by  acquiescence 
to  take  shares  in  the  company ;  and  his  name 
was  therefore  removed  from  the  list  of  contribu- 
tories. — ^Decision  of  Bacon,  Y.C.,  reversed.  In  re 
Vntted  Fobts  akd  General  Insubahoqb  Ck)M- 
PAJTT.    WnnnE's  Case  -         -         -   1008 

AXBIOUITT^Will— *'  My  nephews  and  nieces" 
J3oe  *'  Nephews  aio)  Nieces."  [828 

AHGDSmmETS— Lease  -  -  -  668 
See  Light  and  Aie. 

Ftety-wall         -         -         -         -   1084 

See  Pabty-wall. 

AKCILLABY  AOBXEMZHT— Specific  perform- 
ance -  -  ~  -  .  861 
See  Feauds,  Statute  of. 

AHOTAL  BEBT8— Partnership  accounts  -  1 
See  Pabtnebbhif  Acoovntb. 

AHSWSB — ^Acceptance  of— Waiver  of  contempt 
See  GoMTEMFT,  Pbooess  of.  [768 

APPEAL— Bankruptcy-— County  Court— Order  for 

prosecution  under  Debtors  Act,  1869 

[676 

See  Pboseoutiok  i7in>EB  Dbbtobs  Act, 
1869. 
Charity— Income  less  than  £100        -     188 

See  Bmdowed  Schools  Comiiissioiiebs. 
• — -Death  of  Plaintiff—Reviver    ^         -     886 

See  Reyivob  and  Sitpplememt. 
For  cost»— Bankruptcy  Act,  1861      -     711 

See  Trustee  op  Cbeditobs*  Deed. 
• For  cost*— Mortgage  suit         -  -     886 

See  Costs  in  Mobtqage  Suit. 
Staying  proceedings— Co^ts    -  -     206 

See  SEATING  Pboceedings. 

APPEAEAHCE— Defendant— Person  of  nnsound 
mind  -         -  .  -  -     468 

See  Bktebing  Afpeabakce. 
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association    -         •          ~          .  648 

See  Qualification  of  Dibbotobs.  1. 
Extent  of  invalidity      -          -          -  418 

See  ExGEsaivE  Appointment. 
Power— Defective  execution    -         -  227 

See  Defbotivb  Execution. 
Real  estate  to  be  held  as  personalty  418 

See  CONTEBSION. 

Will  of  married  woman  -  -     778 

See  Will  of  Mabbtep  Woman. 

APPOBTXCnQERT  OT  iVTTWEBmB—WiU— Ap- 
portionment Act,  1870.]  A  testator  bequeathed 
the  dividends  and  income  of  his  share  and  interest 
in  the  L,  Iron  Company  to  A.  for  life,  and  after 
his  death  he  gave  tne  said  share  and  interest  to 
his  daughter  absolutely.  The  testator  died  in 
October,  1870. — ^The  L.  Iron  Company  was  a  pri- 
vate trading  partnership  regulated  by  a  deed  of 
partnership,  under  which  the  accounts  were  made 
up  in  the  January  in  each  year,  and  the  profits  of 
the  previous  year  ascertained,  which  account  was 
settled  "and  signed  by  all  the  partners.  The 
managing  partner  then  decided  what  dividend 
should  be  paid  to  the  puiners,  and  the  dividend 
waspaid  by  instalments  in  the  next  few  months : 
— SMd  (aflSrmins  the  decision  of  the  Master  of  the 
Rolls),  that  the  dividend  in  respect  of  the  profits 
realised  during  the  year  1870,  wnich  was  declared 
in  January.  1871,  was  not  a  "dividend"  or  a 
"  periodical  payment "  within  the  2nd  section  of 
the  Apportionment  Act,  1870,  and  was  not  appor- 
tionable ;  and  that  the  whule  belonged  to  A, — 
Qtuere,  whether  the  Act  can  afiect  the  construc- 
tion of  a  will  previously  made.    Jones  v.  Ogle 

[188 
ABBIX&ATIOH— Agreement  to  refer    478^  476,  n. 

See  Submission  to  Abbitbation.    1,  2. 
Building  contract — Certificate  of  engineer 

See  Building  Contbact  [687 
Jurisdiction  of  Chancery         -          -     848 

See  Traffic  Abbanoemxnt.    2. 

ABHCIES  07  ASSOCIATIOV-Contract  for  paid- 
up  shares  -  -  .  .  866 
See  Contbact  fob  Pahx-up  Shabes. 

ASSETS — Employed  in  trade— Executor 

[808,  888,  tt. 
See  AssBTB  employed  in  Tbadb.  1,  2. 

— —  Power  of  executor  to  pledge — Administra- 
tion decree  -  -  -  -     747 

See  P0W£B  TO  PLEDGE  ASSETS. 

ASSETS  EXPLOTED  IK  TRADE—  Executors  an 
Trudeee  — Profits— Partners --Unauthorized  F 
penditure  in  improving  the  Estate — Just  AU 
anees,"]  A  testator  was  partner  in  a  well-establi 
and  prosperous  business  under  articles  by  v 
on  the  death  of  any  partner,  his  share  wf 
taken  by  the  surviving  partners  at  a  prir 
ascertained  from  the  last  stocktaking,  ^ 
paid  by  instalments  extending  over  t 
with  interest  at  £5  per  cent,  per  annv 
death.     He  apnointiid  three  ezecu' 
whom  was  one  of  his  partners  in  the  ' 
another,  some  years  after  his  der 
partner;  the  third  never  was  c 
business.    The  value  of  the  tes^ 
ascertained  but  not  paid,  the  amr 


ASSETS  SMFIOTID  DT  TRADX-Hxmftntied 

for  Bome  years  to  remain  in  the  hands  of  the  firm, 
who  treated  it  in  their  hooks  as  a  deht,  and  allowed 
interest  on  it  at  £5  per  oent.  per  annom,  with 
yearly  rests.  One  of  the  testators  residuaty  lega- 
tees, upon  hecoming  entitled  to  payment  of  her 
share,  refused  to  accept  payment  on  the  above 
footing,  and  filed  her  bill  against  the  executors 
claiming  to  be  entitled  to  a  share  in  the  profits  of 
the  business  arising  from  the  use  of  the  testator's 
capital.  The  money  had  been  left  in  the  hands 
of  the  firm  with  the  knowledge  of  the  testator's 
family,  and  all  his  residuary  legatees,  with  the  ex- 
ception of  the  Plaintiff,  approyed  of  what  had  been 
done: — HM  (reversing  the  decision  of  Bacon, 
Y.G.).  that  the  Plaintiff  was  not  entitled  to  any 
account  of  profits,  the  mere  delay  by  executors  in 
calling  in  a  debt  due  to  the  testator  from  a  firm  of 
which  some  of  the  executors  are  members  not  giv- 
ing his  estate  any  right  to  share  in  the  profits  of 
the  business. — ^The  teistator  devised  his  real  estate 
upon  the  common  trusts  for  sale,  making  his  real 
and  personal  estate  a  mixed  fund.  His  trustees 
and  executors  were  advised  that  a  few  acres  of 
freehold  land  which  belonged  to  him  might  be  ad- 
Vantageouslv  sold  in  lots  for  building  purposes, 
and  that  to  develop  their  value  it  was  desiranle  to 
build  a  villa  upon  part  of  them.  They  accordingly 
built  one  at  a  cost  of  £1600  out  of  the  testator's 
personal  estate.  This  villa  had  ever  since  been 
let  at  £80  a  year,  most  of  the|other  land  had  been 
sold,  and  the  evidence  tended  to  shew  that  the 
outlay  had  benefited  the  estate.  Vice-Ghancellor 
JBacon  having  declared  that  the  £1600  must  be 
disallowed  the  trustees  in  passing  their  accounts : 
— Heldf  on  appeal,  that  as  the  trustees  had  in  the 
bond  fide  exercise  of  their  judgment, '  expended 
this  sum  as  the  best  means  of  improving  the 
estate,  they  could,  at  most,  only  be  disallowed  the 
amount  of  loss  (if  any)  occasioned  to  the  estate  by 
the  expenditure.    V tse  v,  Fosteb  -         -     809 

2.  — -  Exeeutor-^LidbUity  of  PartnerB — Ao- 
count  of  PrqfiU.']  An  executrix  who  held  the 
residue  of  the  testator's  estate  in  trust  for  herself 
for  life,  and  after  her  death  for  the  testator's  chil> 
dren,  entered  into  a  fresh  partnership  with  two 
other  persons  and  brought  in  the  testator's  assets 
as  part  of  the  capital  of  the  firm ;  the  other  part- 
ners having  notice  of  the  trusts^  of  the  testator's 
will : — HeuL,  by  the  Lords  Justices  (affirming  the 
decision  of  Stuart,  V.C.),  that  the  executrix  and 
the  other  partners  were  bound  to  make  good  to 
the  children  the  assets  of  the  testator  employed  in 
trade,  together  with  all  profits,  or  else  with  in- 
terest at  £5  per  cent,  at  the  option  of  the  children. 
Flooktow  V,  DtnmiNQ  -         -  828,  n. 

ATTEHDAVCS  IV  LmXACY -^  Legatees  under 
WiU  of  Lunatie—LibeHy  to  attend.;}  S,  died, 
leaving  a  will  by  which  he  gave  all  his  pro- 
perty to  his  widow,  requesting  her  to  bequeath 
certain  parts  of  it  to  A,  i£  living.  The  widow, 
immediately  after  her  husband's  death,  made  a 
will  in  oonibnnity  with  this  request,  and  shortly 
afterwards  became  lunatic.  T.  and  wife  (the  wife 
being  heiress-at-law  and  sole  next  of  kin  of  the 
lunatic)  were  appointed  committees  of  the  person, 
and  their  eldest  son  committee  of  the  estate. 
Letters  of  administration  of  the  estate  of  8.  were 
granted  to  Mrs.  T.  for  the  use  and  benefit  of  the 


ATTUDAVGS  DT  LUHACT— era/ttuMdL 
lunatic,  and  during  the  hnuucj.  After  a  fiew 
months  a  new  committee  of  the  estate  was  ap> 
pointed,  and  Mr.  and  Mrs.  T.'s  eldest  son  filed  a 
bill  afsainst  Mr.  and  Mrs.  2*.,  the  limatie  and  the 
conmiittee  of  the  estate,  seeking  to  make  T.  and 
the  estate  of  8.  liable  for  very  large  sama  alleged 
to  have  been  improperly  received  by  Mia.  T.  and 
the  lunatic  and  their  husbands  in  ezoesB  of  what 
thev  were  entitled  to  as  tenants  for  life  under  the 
will  of  the  lunatic's  &ther.  A.  then  preaented  a 
petition  for  leave  to  attend  prooeedinga  uoder  tie 
lunacy,  alleging  that  none  of  the  partiea  were  snb- 
stantudly  interasted  in  defending  the  suit : — fliaU, 
that  a  precedent  ought  not  to  be  made  for  alkr- 
ing  persons  named  in  the  wills  of  Innatics  to 
attend  the  proceedings  in  Lunacy,  and  applicaliai 
refused  accordingly.— In  re  Webb  (2  Ph.  582)  dis- 
tinguiahed.    In  re  Sgablktt  -  -     18i 

AUCnOH— Condition  of  sale— Production  at  time 
of  sale — ^Misleading  pariiculajrs  of  sale 
See  Conditions  of  Saul    1.  [118 

AYOUXDia  SERVICE— CbuntyOourt  district  690 
See  CocNTT  Coubt  JrBisDicnoK. 

BAKKXBS'  AXOTHST  —  Separate  Aceovnte—Jk- 
potit  of  Securities— Lien  for  General  Balamee.] 
The  O.  Bank  kept  three  accounts  at  the  X  Ba»K 
namely,  a  loan  account,  a  discount  account,  and  a 
general  account.  They  from  time  to  time  re- 
ceived advances  from  the  A.  BanJc^  whidb  were 
entered  in  the  loan  account,  and  to  meet  vduch 
they  deposited  securities  with  the  A.  Bank,  In 
the  course  of  the  transactions  the  O.  Bank  depo- 
sited three  bills  of  exchange  with  the  A.  Beank, 
accompanied  by  a  letter  stating  that  they  proposed 
to  draw  upon  them  for  £10,500,  but  that  as  their 
credit  would  not  affi)rd  a  margin  to  that  exteat, 
they  sent  these  bills  as  a  oollatraal  security.  The 
O.  Bank  became  insolvent  and  was  wound  up : — 
HOd  (a£arming  the  decision  of  MaUns,  V.a).  that 
there  was  notMng  in  the  course  of  dealing  or  in 
the  terms  of  the  letter  to  exclude  the  genenl  role 
that  a  banker  Jias  a  lien  on  the  securities  depo- 
sited by  a  customer  for  the  castanier's  genenl 
balance,  and  that  the  balance  of  the  loan  acooont 
being  satisfied,  the  A»  Bank  might  retain  the  bills 
for  the  balance  of  the  general  account.  In  rt 
EuBOPEAN  Bane.    Agra  Bank  Glaix      -      41 

8. Husband  and  Wife— Separate  S^att— 

Chose  in  Adtion,']  A  wife  l>eing  executzix  of  her 
father  paid  money  she  received  as  such  into  a  bank 
to  an  accoimt  in  her  own  name  as  executrix.  Her 
husband  paid  money  of  his  own  to  this  account, 
and  the  wife  had  dntwn  cheques  upon  the  accoimt 
for  payment  of  debts  due  by  the  husband  and  iot 
payment  of  household  expenaea  The  husband 
died  :—Hdd,  upon  the  fiusts  of  the  case,  that  the 
wife  was  merely  the  agent  of  the  husbtouL  and 
that  the  money  remaining  in  the  bank  belonged 
to  his  estate  and  not  to  the  wife's. — ^Dedsion  of 
JlfaZtns;  V.C,  reversed.    Llotd  v.  Pcghe  -      M 

BAHXBTJFT  ALIEN— Jifri8dfc<toa—Jef  ef  Bank- 
ruptey — Defeating  and  Delaying  Oadttors — Bank- 
ruptcy Act,  1869,  s.  6.]  Au  alien  um-tiader 
domiciled  abroad,  who  contracts  debts  in  England, 
is  liable  to  be  made  a  bankrupt  under  the  Bank- 
ruptcy Aetf  1869,  if  he  commits  an  act  of  bank- 


England  before  the  petition  for  abjudication  is 
presented.  But  he  cannot  be  made  a  bankrupt 
upon  an  alleged  act  of  bankruptcy  committed 
abroad. — ^A  non-tzader,  a  subieot  of,  and  domiciled 
in»  Portugal^  contracted  a  debt  in  EnqLand^  where 
he  was  temporarily  resident  The  creditor  served 
bim  while  in  England  with  a  writ  issuing  out  of 
'the  Court  of  Exchequer.  The  alien  entered  an 
appearance  to  the  writ,  and  left  England  for  For- 
tugcU  the  next  day,  alleging  aa  his  reason  fordoing 
fso  that  he  had  been  disappointed  of  some  money 
which  he  expected,  and  could  not  pay  his  way  in 
England,  He  afterwards  said  that  he  had  left 
En^and  in  consequence  of  being  served  with  the 
writ : — Held,  that  there  was  no  sufiScient  evidence 
that  he  lef^  England  in  order  to  defeat  and  delay 
his  creditors,  and  that  no  act  of  bankruptcy  had 
been  committed. — Although,  in  the  case  of  a  domi- 
ciled ^Englishman,  the  fact  of  his  leaving  England 
after  service  of  a  writ  and  so  escaping  a  debtor's 
summons  would  afford  a  strong  presumption  that 
he  intended  to  defeat  and  delay  bis  creditors,  yet 
(he  same  presumption  does  not  apply  to  a  foreigner 
who  is  returning  to  his  own  country.  Ez  parte 
Crispin.  In  re  Crispin  -  -  -  874 
StUPTCT — Act  of— AUen  non-trader  374  • 
See  Bankbuft  Aliek.  | 

•  Act  of— Fraudulent  preference  988,  614 
See  Fbaudulkxt  Pbefebencb.    1,  2. 

•  Act  of — Seizure  without  sale  -  -  667 
See  ExiouTioN  Gbeditob. 

•  Appeal — Order  for  prosecution  mider  Debt- 
ors Act  -  -  -  -  676 
See  Pbosecution  undbb  Dbbtors  Act, 

1869. 

•  Avoiding  service — County  Court  district 
See  County  Coubt  Jubisdiction. 


Composition  by  arrangement— Proof       682 

See  Pboof  fob  Untaxed  Costs.    1. 

Covenant  for  future  settlement — ^When  void 

See  Covenant  to  settle.  [718 

Creditors'     deed  —  Personal     liability     of 

trustees        -  -         -  -     711 

See  Tbustee  of  Cbbditobs'  Deed. 

Creditor's  right  to  vote  -  -     W7 

See  Proof  fob  Untaxed  Costs.    2. 

Debtor  summons  -  -        904, 284 

See  Debtor  Summons.    1,  2. 

Filing   and   registration   of  resolution    of 

creditors       -  -  -         -     722 

See  Majobttt  of  Cbeditobs.    1. 

First    meeting    of   creditors  —  Fresh    first 

meeting        -  -  -  -     727 

See  Majority  or  Creditors.    2. 

Fraud  on  bankruptcy  laws      -  -     648 

See  Fraud  on  Bankbuptcy  Laws. 

Fraud  olent     debtor  —  Prosecution     under 

Debtors  Act  -         -  -     676 

See  Prosecution  under  Debtors  Act, 
1869. 

Fraudulent  preference  -         -        288,  614 

See  Fbaudulent  Pbefebencb.    1,  2. 

Imprisonment  for  debt  -  -     281 

See    COMXTTTAL    UNDEB     DeBTOBS    AcT, 

1869. 


-~—'  XllJUUi^iXUU  -  «A«,  OOO,  O0«,    t^o 

See  Injunction  in  Bankruptcy.    1 — 4. 
Joint  and  separate  estate         -      441,  1026 

See  Joint  and  Sefabate  Estate.    1,  2. 
Jurisdiction  of— Bill  in  Chancery  by  trustees 

See  Bankruptcy  Jurisdiction.  [88 

—  Liquidation    by   arrangement — Debts    in- 

curred after  discharge        -  -     962 

See  Debts  subsequent  to  Discharge. 
Liquidation  by  arrangement — Proof         997 

See  Proof  for  Untaxed  Costs.    2. 
Order  and  disposition    48,  51,  144, 149,  620 

See  Order  and  Disposition.    1 — 5. 

—  Proof — Bills  of  exchange — ^Accommodation 

bills 585 

See  Cboss-Aoceptanoes. 
Proof— Debt  payable  at  request  of  stran- 
ger    -  -  -  -  -     914 
See  Proof  fob  Joint  and  Sbvebal  Cov- 

TBACT8. 

Proof— Debt  in  which  debtor  has  beneficial 

interest         -  -         -  -     914 

See  Proof  for  Joint  and  Sevebal  Con* 

TBACTS. 

Proof  — £«  parte   Waring  (19  Ves.  3151 

doctrine  of  -  -  -         220, 9S5 

See  Secubities  for  Bills  of  Exchange. 
1,2. 

Proof— Joint  and  separate  estate       -     441 

See  Joint  and  Separate  Estate.    1. 

Proof— Joint  and  several  contracts     -     914 

See  Proof  fob  Joint  and  Several  Com- 
tbacts. 

Proof— Loan  to  partnership— Share  of  pro- 
fits -  -  -  -  -  569 
See  Loan  to  Pabtnebship. 

Proof  —  Unliquidated     damages  —  Debt 

capable  of  beins  fairly  estimated  562 
See  Pboof  fob  Unliquidated  Damages. 

Proof— Untaxed  costs   -  -         682,997 

See  Pboof  fob  Untaxed  Costs.    1,  2. 

Protected  dealings  with  bankrupt      -       51 

See  Obder  and  Disposition.    2. 

Resolution  of  creditors  -  -        722,  727 

See  Majority  of  Creditobs.    1,  2. 

Securities  for  bills  of  exchange         220,  965 

See  Securities  fob  Bills  of  Exchange. 
1,2. 

BAnBTTFTCY  JUBIBBICIIOH— 7Vu«eee«— £an7.- 
ruptcy  Ad,  1869  (32  &  33  Vict.  e.  71),  w.  65,  6C, 
72.  130.]  Where  a  suit  would,  bat  for  the  fact  of 
a  tMmkniptcy,  be  fit  to  be  entertained  by  the 
Court  of  Chancery,  the  jurisdiction  is  not  taken 
away  by  the  Bankruptcy  Act,  1869.  Therefore 
when  a  trustee  in  bankruptcy  has,  in  respect  of 
the  bankrupt's  estate,  a  claim  against  a  third 
person,  that  claim  may  be  prosecuted  at  law  or 
m  equity,  and  is  not  subject  to  the  jurisdiction 
of  the  Court  of  Bankruptcy. — Decision  of  the 
Master  of  the  Bolls  reversed. — Ek  joarte  Anderson 
(Law  Rep.  5  Ch.  473)  distinguished.  Kllis  v. 
Silbeb  ------       88 

BEC^UEST — Conditional — Impossibility  •«  454 
See  Conditional  Gift. 


f 


A&AUi  v«  AjKViO^ivnvA — A-buivueu  bu  via  OI 

— ^Indorsement  by  inadvertence  -  iS 
See  Pboperty  ih  Goods  shipped. 

Proof  in  bankmptcy — Acoommodation  bills 

See  GROfis-AooEPTANCES.  [686 

'•' Securities  for— Doctrine  of  Ex  parte  Waring 

(19Ves.345)  -  -220,966 

See  Securities  for  Bilu  of  Exchakob. 
1.2. 

BILL  OF  LADIVCh— Attached  to  bill  of  exchange 
— ^Indorsement  by  inadvertence  -  16 
See  Property  is  Goods  Shipped. 

BILL  OF  SALE— Agreement  for— Begistmtion 

iSM  Fraud  ON  Bakkruptct  Laws.   [648 

—  Hegistration— Order  and  disposition  -  48 
See  Order  and  Disposition.    1. 

Registration  -  -      1072, 1076,  n. 

See  Registration  of  Bill  of  Sale.  1, 2. 

Trade  fixtures        -  -      1072, 1076,  n. 

jSm  Rbqistration  of  Bill  of  Sale.  1,2. 

BOHBED  GOODS— Bankruptcy— Order  and  dis- 
position ...  144,  620 
See  Order  and  Disposition.    3,  5. 

BREACH  OF  TBUST— Interest  on  money  lost  711 
See  Trustee  of  Creditors'  Deed. 

HEIBIOL  IMFBOVEXEET  AGIB,  1840, 1847 

See  Party-wall.  [1084 

BUILDIirG  COHTBACI— CMrace  under  Seal^ 
Verbal  Promi$e$— Erroneous  Statement — Certifi- 
eate  eondueive — Arhilraiion — Juriedietian — Right 
of  one  Cestui  que  Trust  to  sue — Allegations  of 
Frattd."]  The  engineer  of  a  railway  company 
prepared  a  specification  of  the  works  on  a  pro- 
posed railway,  and  certain  contractors  fixed  prices 
to  the  several  items  in  the  specification,  and 
offered  to  construct  the  railway  for  the  sum  total 
of  the  prices  affixed  to  the  items.  A  contract 
under  seal  was  thereupon  made  between  the  con- 
tractors and  the  company,  by  which  the  con- 
tractors agreed  to  construct  and  deliver  the 
railway  completed  by  a  certain  day  at  a  sum 
equal  to  the  sum  total  above  mentioned.  If  the 
contractors  failed  to  proceed  with  the  wotks  the 
company  might  take  possession  and  proceed  with 
them ;  in  which  case  a  valuation  should  be  made 
by  the  engineer  or,  if  either  party  required  it,  by 
arbitration.  The  contract  contained  provisions 
making  the  certificate  of  the  engineer  conclusive 
between  the  parties ;  and  it  was  provided  that  all 
aoootmts  relating  to  the  contract  should  be  sub- 
mitted to  and  settled  by  the  engineer,  and  thiat 
his  certificate  for  the  ultimate  balance  should  be 
final  and  conclusive;  it  was  further  provided  that 
all  questions,  except  such  as  were  to  be*  deter- 
mined by  the  engineer,  were  to  be  referred  to 
arbitration. — ^The  railway  was  completed  and  tiie 
engineer  gave  his  final  certificate  as  to  the 
balance  due  to  the  contractor. — The  contractors 
had  assigned  their  interest  in  the  contract  to 
trustees  on  trust  for  their  creditors  and  for  them- 
selves, in  certain  proportions. — ^The  contractors 
filed  a  bill  against  the  company,  making  claims 
on  several  grounds,  and  praying  an  account  and 
payment : — Held,  that  the  contractors  could  not, 
on  mere  verbal  promises  by  the  engineer,  main- 
tain against  the  company  a  daim  to  be  paid  sums 
beyond  the  sums  specified  in  the  contract  under 


seal:- jQeld,  that,  although  the  amount  of  the 
.works  to  be  executed  might  have  been  under- 
stated in  the  engineer's  specification,  tiie  eoo- 
tractors  could  not  under  the  eireumstanoes 
maintain  any  daim  againat  the  company  on  that 
ground : — Held,  that,  in  the  absence  of  fraud  oq 
the  part  of  the  engineer,  and  where  his  certificate 
has  been  made  a  condition  precedent  to  pajment, 
his  certificate  must  be  oonclusive  between  the 
parties:— f eld,  that  one  of  several  eettms  (pie 
trust  could  not,  on  an  allegation  that  the  trustees 
refused  to  take  proceedings,  maintain  a  suit 
against  a  debtor  to  the  trust  estate.— Where  a 
contract  has  provided  that  the  certificate  of  the 
engineer  or  of  an  arbitrator  shall  be  a  conditiM 
precedent  to  payment,  the  Court  does  not  obtoiB 
jurisdiction  because  of  the  power  to  refer  to  oiU* 
tration.— Per  Lord  i2ofiM0y,  M.B. :— Mere  allegs- 
tions  of  fraud  without  facta  from  which  fraud  will 
be  inferred  ore  not  sufficient  to  avoid  a  demnncr. 
—Order  of  the  Master  of  the  Bolls  affinaed. 
Sharps  v.  San  Paulo  Railway  Gompast  -  691 
Specific  performance  of  part  -         -      91 

See  DlVISIBLB  Ck)NTBACT. 

I  BTJBIHE8S— Sole  of    -  -  ...    651 

See  Salb  of  Business. 

CALLS— Winding-up— Set-off  against  debts  8M 
See  Set-off  ih  Wnn>iNO-up. 

CABBIBB8  —  Shipowner  —  Limitation  of 

liability        -  -  -         -    Ml 

See  IdKiTATioir  of  Sbifowheb's    Lia- 

BILXTY. 

QkSES^Aekroyd  v.  Smith  (10  C.  P.  164)  explained 
See  Obstbuotion  of  Wat.  [WO 

Adame  v.  Adame   (Law  Bep.  U  Eq.  2^) 

distinguished  -         -        -    7H 

See  Gift,  Obioinal  ob  SuBSTmmoKAL. 

Alahastei's    Case   (Law  Rep.  7  Bq.  273) 

affirmed        -  -  -        -    MO 

See  Amaloamatiost  of  Cohfabidl 

Anderson,  Ez  parte  (Law  Bep.  5  CL  473) 

disting^uished  -*  .         -      tS 

See  BAinLBUPTCT  Jubisdiction. 

Baifibridqe  v.  Batnhridge  (9  Sim.  16)  dis- 
tinguished -  -  -  -  401 
&e  "Monet.- 

Beghie  v.  Fenwick  (Law  Rep.  8  Ql  1075.n0 

foUowed        -  '         -        .  10» 

iSss  RiaiBTBATioK  of  Bill  of  Sale.  I. 

BdUon  V.  Corporation  of  Liverpool  [I  Mf* 

K.  88)  considered    -         -        -    161 
See  PBoDUcnoN  of  Doccmektb-   1* 

Boyd  V.  Shorroek  (Law Rep.  8Q.  R2W)  fol- 
lowed -  -  -  -  1W» 
See  BsGiffrBATiON  of  Bill  of  Sals.   L 

Burduk  V.  Garriek  (5  Ch.  453)  distinguisjjei 

See  Statinq  PBOOESDDros.  L** 

CampbeU  r,  Ingilby  (1  De  G.  &  J.  893)  c«- 

sidered         -         -         -        -    «?• 
See  ELEcnoK. 

Docv. /oii««(13Q.  B.774)foUoiied-    100 

See  Satisfied  Tebk. 

Golding  v.  Haverfield  (13  Pricey  533)  ena- 

sidered         -         -         .        -    81J 

See  ADVAXCBlfEKT. 


CASES — continued, 

Hawtry  v.  BuUin  (Law  Kep.  5  Eq.  72)  dia- 

sentedfrom  ...   1072 

See  Beqistbation  of  Bill  of  Salb.   1. 

Lcwrrenee  v.  CampbeU  (4  Drew,  485)  ap- 

prqved  -  -  -  -     361 

ffee  Pboduotion  of  Docuukmts.    1. 

Leake  v.  Leake  (10  Ves.  477)  oonsideied 

See  AsTANCBMEaiT.  [818 

Minet  v.  Morgan  (Law  Bop.  8  Oh.  361)  fol- 
lowed -  -  -  -  1017 
See  Pboduotion  of  Documents.    2. 

Noble  V.  PheljM  (Law  Bep.  2  P.  &  M.  276) 

considered    -  -  -  -     778 

See  Will  of  Habbied  Woman. 

Onelow  T.  Mu^U  (18  Ves.  490)  oonsidered^ 

See  Advancement.  [818 

Pearte  ▼.  Pearte  (1  De  G.  &  S.  12)  approyed 

&e  Pboduction  OF  Documents.  1.  [861 

PUling  V.  PiUing  (3  D.  J.  &  S.  162)  ques- 
tioned -  -  -  -  1 
See  Pabtnebsrip  Aooountb. 

Pottef^e  TrufL  In  re  (Law  Bep.  8  Eq.  52) 

distingnuned  ...     751 

See  Gift,  Obiginal  ob  Substitutional. 

SinneU  v.  HerbeH   (Law  Bep.  7  Ch.  232) 

foUowed        ....     806 
SeeOiTukB. 

Topping,  Ex  parte  (4  D.  J.  &  8.  551)  dis- 

tinguished   -  -  -  -     441 

See  Joint  and  Sepabate  Estate.    1. 
Toulmin  v.  St^re  (3  Mer.  210)  commented 

on      -         -  .         -  -     180 

See  Satisfied  Tebm. 
Twieden  y.  Twieden  (9  Ves.  413)  considered 

See  Advancement.  [818 
Walker,  Ex  parte  (4  Ves.  373)  distinguished 

See  Gboss-aocbptances.  [885 

Trarffig,£x«irte  (19  Ves.  845)  followed 

[820,966 
See  Secubities  fob  Bills  of  Exchange. 
1,2. 

-  WaOdm,  Ex  parte  (2  Mont.  &  A.  348)  dis- 

tinguished   -  -  -  -     149 

See  Obdeb  and  Disposition.    4. 

Webb,  In  re  (2  PhU.  532)  distinguished    789 

See  Attendance  in  Lonact. 

Webb  V.  Whimn  (Law  Bop.  5  H.  L.  711) 

considered   -  -  -         -     801 

See  Past  Membeb. 

<JERTIFXCATK— Engineer  —  Building  contract 
See  Building  Gontbact.  [597 

•GHAHOSBY— Jurisdiction  of— Bill  by  trustee  in 
bankruptcy  -  -         -  -       88 

See  Bankbuptct  Jubisdiction. 

GSAVGEBY  TUBSS  act  — Pra<4ic0~(35  &  86 
Viet  c.  A^y— Transfer  of  Stock  in  PuUie  Company 
—Form  of  Trantfer,']  When  a  sum  of  stock  in  a 
public  company  is  transferred  into  Court  under 
the  Cowrt  of  Chancery  {Funde)  Act,  1872  (35  &  36 
Vict  c.  44),  the  deed  should  express  the  transfer 
to  be  made  to  the  account  of  the  Paymaster- 
General,  and  not  to  the  Paymaster-QeneraL  In 
Te  Stephens     -         .         -         -         .     485 


CHABOX  OF  DEBTS  ABB  USaAXSOSO— Vendor 
and  Purchaaef^—Etiate  eubject  to  Charge^Poicer 
of  Devieee  to  eell  or  mortgaae—Mieappropriation 
of  Mortgage-money— Notice.}  Where  a  testator 
directs  all  his  debts  to  be  paid,  and  afterwards 
devises  real  estate  to  devisee  specially  charged 
with  debts  and  legacies,  the  devise  supersedes  the 
power  of  sale  in  the  executors,  and  the  devisee 
can  give  a  good  title  to  the  estate  and  a  good 
discdutige  to  a  mortgagee,  who  has  no  notice  of  a 
breach  of  trust,  without  the  executors  joining. 
Decision  of  the  Master  of  the  BoUa  reversed. 
Oobsbb  v.  Cabtwbight  ...  971 
OHABITT — ^Advancement  of  education — ^Declara- 
tion by  Endowed  Schools  ConoLmissioners 

[189 
See  Endowed  Schools  Gommissionebs. 

CJy-prtis— Perpetuity— Conditional  gift     806 

See  Ct-pbeb. 

Income  less  than  £100— Appeal— Charitable 

Trubts  Act,  1853     -  -  -     199 

See  Endowed  Schools  Coiimissionebs. 
CEABTEB — Supplemental    -         -         -     168 
See  Supplemental  Crabteb. 

CHUD  nr  YXRTBS  SA  KERE— TFiU]  a  testa- 
tor gave  a  fund  to  his  wife  for  life,  then  to  his 
daughter  (a  married  woman)  for  life,  and  after 
her  death  to  her  children  who  being  sons  should 
attain  the  age  of  twenty-one,  or  being  daughters 
attain  that  age  or  marry,  and  if  none,  then  to 
oertain  persons  bv  name.  Bv  a  codicil  he  directed 
that  if  his  daughter  shoula  be  living  at  the  ex- 
piration of  five  years  from  the  death  of  his  wife, 
and  should  not  then  have  had  any  child  or 
children,  the  fund  should  be  at  once  divided  be- 
tween the  ulterior  takers,  as  if  his  daughter  were 
dead  without  children.  The  daughter's  first 
child  was  .bom  five  years  and  six  months  after  the 
death  of  the  testator's  widow: — Held  (affirming 
the  decision  of  Witkene^  V.C).  that  as  the  daugh- 
ter had  a  child  in  ventre  ea  mere  vrithin  five  years 
after  the  death  of  the  widow  the  gift  over  had 
not  taken  effect.  Psabge  v.  CABiuNaTON  -  869 
GLASS— Death  of  member  before  date  of  will    761 

See  Gift,  Oiuoinal  ob  SrssnTonoNAU 
OQLLATIBAL  AJQXBaMEMT—SUUuU  of  Frauds 
— Agreement  to  destroy  Cfame — Parol  Variation 
of  Leaee — Damage  frdm  €^ame,']  A  &rmer  being 
in  treaty  for  a  lease  of  a  farm,  declined  to  take 
it  on  account  of  the  quantity  of  game.  The 
lessor  promised  that  he  would  kill  down  the 
game,  and  would  not  let  the  shooting,  but  refused 
to  allow  the  promise  to  be  inserted  in  the  lease. 
The  tenant  accordingly  executed  a  lease  prepared 
by  the  lessor's  solicitor,  in  which  the  right  to  kill 
game  was  reserved  to  the  lessor,  his  friends  and- 
servants.  The  lessor  afterwards  let  the  shooting, 
and  did  not  kill  down  the  game : — Held,  that 
there  was  a  binding  collateral  agreement  to  kill 
down  the  game,  and  that  the  tenant  was  entitled 
to  compensation  for  damage  done  by  the  game. 
Decision  of  the  Master  of  the  Bolls  reversed. 
Ebskihb  v.  Adbanb  -  -  -  -  766 
Fraud     -----     881 

See  TJNDrE  Influence. 
OOlOaBSIOH  nr  ABICT— Sale   of— Priority  of 

mortgagees  -  -  -         -       76 

See  Sale  or  GoioassioN. 


COMlUflfllOHXSB— Endowed  Schools  -  190 
See  Endowed  Sgeoolb  Ck>MMiBBioinra9. 

Bednotion  of  National  Debt    -         -     118 

See  Stoox  traksfebbbd  to.  National 
Debt  Comkibsionebs. 
COmaTrAL  UHBXB  DEBIOBS  act,  1869— J?an^- 
rupiey^-Poioer  of  Imprisonment  for  D^ — Money 
received  by  way  of  Fraudulent  Preference — Fidu- 
ciary Capacity— Debtors  Act,  1869,  m.  4,  9.]  A 
creditor  who  lias  received  money  from  a  bankrnpt 
by  way  of  fraudnlent  preference,  and  has  been 
ozdered  to  repay  it  to  the  trnstee  of  the  bankrupt's 
estate,  is  not  a  person  holding  money  in  a  fiduciary 
capacity  under  the  4th  seotion  of  the  Debtore  Ati, 
1869  (82  &  33  Yict  o.  62),  and  cannot,  therefore, 
be  committed  to  prison  under  that  section. — ^The 
9th  section  of  the  Debtors  Aetj  1869,  does  not  pre- 
serve to  the  Court  of  Bankruptcy  anv  powers  of 
imprisonment  for  debt  which  have  oeen  taken 
away  from  other  Courts  by  the  Act-^Dedsion  of 
Bacon,  C.J.,  affirmed.  Ex  parte  HoosON.  In  re 
Chapman  &  Shaw      .         -         -         ^     281 

OOXPAinr — Agreement  to  place  shares     -     007 

See  AOBSBMENT  TO  PLACE  SHARES. 

Amalgamation   -  -  .      640, 1008 

See  Amalgamation  of  Companies.   1,  2. 

—  Colourable  payment — ^Illegal  agreement  1086 

See  CONTBTVANOE  TO  PBOOTBE  SbTTUNQ 

Day. 
— —  Debtor  summons — ^Debt  due  to  company 

See  Debtor  Summons.    1.  [904 

—  Director— Misconduct  -  -         -       45 

See  Liability  of  Dibeotors. 
Director— Qualification  -        648,  768 

See  Qualification  of  DiREoroBS.     1,  2. 
Infant— Transfer  to      -  -         -     266 

See  Infant  Tbansfebee. 

—  Infant— Transfer  to — Indemnity  to  vendor — 

Stock  Exchange     -  -         -     989 

See  Custom  of  Stock  Ezohanqe.    2. 
Fliid-up  shares— Companies  Act,  1867,  s.  25 

See  Contract  for  Paid-up  Shares.  [966 
»—  Paid-up  shares—Qualification  of  director  768 

See  Qualification  of  Director.    2. 
^—  Paid-up  shares — Subscriber  of  memorandum 

[270,  407,  768 

See  Subscriber  of  Memorandum  1--3. 
Past  member      -         -  -  -     800 

See  Past  Member. 
-^  Purchase  of  land — Forfeiture  for  i^on-pay- 

ment  of  purchase-money    -  -   1082 

See  Relief  from  Penalty. 

—  Railway — Traffic  arrangement — ^Delegation 

of  statutory  powers  -         -     841 

See  Traffic  Arrangement.    1. 

Railway  —  Traffic  arrangement — Indefinite 

agreement    -  -         -  -     942 

See  Traffic  Arrangement.    2. 

Reconstruction  of— Companies  Act»  1862,  ss. 

161,162       -  ...     702 

See  REooNirrRUCTioN  of  Company. 

Scheme  of  arrangement  -  -   1064 

See  Scheme  of  Arrangement. 

Transfer  of  shares^  Custom  of  Stock  Ex- 
change ...  921, 989 
See  CumoM  of  Stock  Exchange.    1,  2. 


COVF Amy —conttnued, 

Transfer  of  shares— Infant      -         -     268 

See  Infant  Transferee. 
Transfer  of  shares — Registration      446,  8S1 

See  Transfer  of  Shares.    1. 2. 

—  Transfer  of  shares  —  Paymaster-General  — 

Form  of  transfer      ...     46^ 

See  Chancery  Funds  Act. 
Set-off— Calls  against  debts    -  -     284 

See  Seivoff  in  Winding-up. 
Subscriber  of  memorandum        270,  407,  768 

&a  Subscriber  of  Memorandum.  1—3. 
00MFEH8ATI0H— Vendor  and  purchaser — ^Pnr- 

chaser  kept  out  of  possession— Deteiion- 

tionofland  -  -  -     1T8 

See  Purchaser  kept  out  of  Poobbbbios. 
OOXFOSniOH  WTTE  CBSDITQBB— Aetica   by 

creditor — Trying  validity  at  law        74ft 

See  Injunction  nr  Bankruptcy.    4. 
Non-payment  of— Action  by  creditor  -     88( 

See  Injunction  in  Bankruptcy.    3. 
Non-payment  of— Untaxed  costs        -     682 

&6  Proof  for  Untaxed  CoffTB.  1. 
Voting  at  meeting        -  -  -     787 

See  Majority  of  Creditors.    2. 

OOVCUSllZHT  JUBIBDICIIOH — Foreign  jnde- 
meut  -  -         -  .     0H( 

See  Foreign  Judgment. 

Discretion  of  Court       -  -         -      82 

See  Rbbtrainino  Action  on  Poucy. 

OONBinOV — Application  for  shares — ^Amalgama- 
tion of  companies  ...  540 
See  Amalgamation  of  Companibs.    1. 

Agreement  to  take  shares        -         -     507 

See  Agreement  to  place  Shared. 

— —  Bequest- Impossibility  by  act  of  testator 

See  Conditional  Gift.  [454 

—  Delivery  of  goods— Fraudulent  pieferenoe 

iSse  Fraudulent  Pbefeebscb.    2.    [814 
Deposit  of  deeds— Conditional  guarantee 

See  Deposit  of  Deeds.    2.  [988 
Limitation  of  peerage  -           -          -     988 

See  SHnrnNG  Clause. 
COBDinOHAL  Qir£-WiU'-C(mUnietum--am' 
diUon  rendered  impossible  by  Testator — Begmest  to 
found  a  Professorship^  aeeordina  to  eeriaim  Bviet ) 
A  testator  gave  certain  personal  estate  to  a  ooUege 
for  founding  a  professorship  of  archssology,  for  the 
regulation  of  which  professonbip  he  purposed 
preparing  a  code  of  rules  and  reguiatioos ;  and  be 
directed  that  his  executors  should,  as  noo  as  they 
conveniently  could  after  bis  death,  communicate 
the  bequest,  together  with  a  copy  of  the  rules  and 
regulations,  to  the  college,  and  that,  within  twelve 
months  after  the  bequest  had  been  so  eommnni- 
cated  to  them^  the  college  should  signiQr  their 
acceptance  of  the  rules  and  regolations;  and  in 
case  the  college  should  decline  to  accept  thesi, 
the  bequest  should  be  void,  and  the  ptopeity 
should  sink  into  his  residuary  estate. — ^The  te^ 
tator  died  without  preparing  any  rules  and  nigQls- 
tions  for  the  professorship : — Add  (reversing  tiie 
decision  of  Baeon,  Y.C),  first,  that  the  reference 
to  the  proposed  rules  could  not  be  read  as  a  descrip- 
tion of  the  professorship  intended  to  be  feonded, 
but  merely  as  a  condition  attached  to  the  baqeeit; 
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COVDmOVAL  Om — oonHnued. 
and,  seoondly,  that  as  the  condition  had  become 
impossible  by  the  act  of  tlie  testator,  the  beqnest 
took  effect  absolutely.  Yatss  v,  Umivxbsitt  Col- 
LBG£,  London  -----  164 
COHDmOHS  OF  8ALK— Fendor  and  Purduuer— 
Sale  by  Auction — Muieading  Partiotdan  of  Sale--- 
Ccndiiiont  of  Sale  read  hul  not  vriiUed.']  Certain 
property  was  put  up  for  sale  by  auction,  and  in 
the  particulars  which  were  advertised  was  de- 
scribed as  an  immediate  absolute  reversion  of  a 
freehold  estate  falling  into  possession  on  the  death 
of  a  lady  in  her  70th  year.  By  the  conditions  of 
sale,  which  were  read  in  the  auction-room  just 
previously  to  the  sale,  but  were  not  printed  or  cir- 
colated  among  those  present,  the  property  was 
stated  to  be  subject  to  three  mortgages.  The  pro- 
perty was  bought  by  the  Plaintiff,  who  stated  that 
he  was  deaf  and  did  not  understand  that  he  was 
buying  an  equity  of  redemption : — SM^  on  a  bill 
filed  by  the  rlaintiff  to  have  the  contract  for  sale 
rescinded,  that  the  description  of  the  property  in 
the  particulars  of  sale  was  misleading,  that  the 
onu%  was  therefore  on  the  vendor  to  shew  that  the 
purchaser  was  not  actually  misled,  and  that  as  he 
iiad  failed  to  do  so  the  Plaintiff  was  entitled  to 
have  the  contract  rescinded  and  his  deposit  re- 
turned.— ^The  decision  of  MaUna^  V.G.,  aflftmed. — 
There  is  no  general  rule  that  actual  fraud  is  neces- 
sary to  induce  a  Court  of  Equity  to  rescind  a  con- 
tract for  sale.  The  Court  acts  on  the  came  principle 
in  rescinding  contracts  ibr  sale  as  in  setting  aside 
other  contracts  and  dealings  which  it  considers 
tmoonscieutious.    Tobranck  v.  Bolton      -     118 

d. Depreciatory  Condition — Tnutee — Pur- 

cluuer — Infant  Plaintiff— Interest  of  Plaintiff— In- 
junction.']  By  a  deed  of  the  year  1858,  lands  were 
conveyed  to  trustees  on  the  usual  trusts  for  sale. 
The  trustees  were  unable  to  And  a  deed  of  1819. 
tbrouffh  which  the  conveying  parties  to  the  deed 
of  1858  derived  their  title ;  and  put  up  the  lands 
for  sale  by  auction  nnder  a  condition  that  the  title 
should  commence  with  the  deed  of  1858,  and  that 
no  earlier  title  should  be  called  for  except  at  the 
purchaser's  expense.  The  lands  were  sold  at  the 
auction,  the  object  of  the  condition  being  explained 
in  the  auction  room.  A  suit  to  restrain  completion 
wns  instituted  by  one  of  the  eestuui  que  iruti  against 
the  trustees  and  the  purchaser.  Some  time  after  the 
institution  of  the  suit,  the  deed  of  1819  was  found : 
— Hdd  (affirming  the  decision  of  Malins^  V.C), 
that  this  condition  was  calculated  to  depreciate 
the  property  at  the  auction,  and  was  inserted  with- 
out any  reasonable  ground :— JBTcM,  that  the  Court 
would,  at  the  suit  of  a  ce$tu%  que  trusty  restrain  the 
purchaser  from  completing  the  sale : — Hrld  (re- 
versing the  decision  of  jHoittM,  V.C.),  that  the 
smallness  of  the  interest  of  the  Plaintiff,  and  the 
fact  that  she  was  an  infant,  and  that  the  suit  might 
hare  been  instituted  on  other  motives,  were  not 
reasons  against  granting  an  injunction  to  restrain 
completion.    Danok  v.  Goldinohak  -     90S 

COraOHATIOH— Fraud—Undue  influence      881 

See  Undue  iNFLtENCX. 
OOHBEHT  01 TBTJZ  OWBEB—Order  and  disposi- 
tion        -         -     48,51,144,149,590 
See  Obdeb  and  Disposition.    1 — 5. 
OOJNTJUIFT,  PB0CS88  0¥— Practice — Waiver  of 
Contempt — ^iieeep^anoe  of  Jntioer.]    A  Defendant 


COKTEMPT,  FK0GX88  OJ-^continued. ' 
who  was  in  contempt  for  non-payment  of  costa 
filed  his  answer  and  left  a  copy  at  the  office  of  tlie 
Plaintiffs  solicitor.  The  Plaintiff's  solicitor  did 
not  return  the  copy  nor  move  to  take  the  answer 
off  the  file,  but  kept  it  without  reading  it  till  after 
the  time  for  deeming  it  sufficient  had  elapsed : — 
Held  (affirming  the  decision  of  JtfoZtTW,  V.C.),  that 
the  Plaintiff  had  waived  the  contempt,  and  that 
the  Defendant  was  in  a  position  to  move  to  dismiss 
the  bill  for  want  of  prosecution,  if  the  Plaintiff' 
did  not  proceed  in  proper  time.  Bobebts  v.  Albert 
Bbidgb  Company  -  -  -  .  763 
COKTBAGT — ^Building — Certificate  of  engineer 

See  BuiLDiNQ  Contbact.  [59T 
Divisible—  Specific  performance  of  part      9S 

See  DrvisiBLE  Contbact. 
Foreign — Specific  performance  -     860 

See  FoBEiON  Contbact.    1. 
Foreign — Service  out  of  jurisdiction   869,  xl 

See  FoBEioN  Contbact.    2. 
— —  Pftid-up  shares — Companies  Act,  1867,  s.  25 

iSSM  CoNTBAcr  FOB  Paid-up  Shabbs.   [956 
OOKTBACT  FOB  PAJD-TTP  BEABXa— Contributory 
—Companies  Act,  1867  (30  *  31  Vict.  e.  131), «.  25.] 
By  the  articles  of  association  of  a  raining  company 
it  was  provided  that  the  company  should,  imme-' 
diately  after  incorporation,  enter  into  an  agree- 
ment with  the  vendor  of  the  mine  for  the  pnrcliaso 
of  the  mine;  the  price  to  be  £2000  in  cash,  and 
3200  fully  paid-up  shares  to  be  allotted  to  the 
vendor   or   his   nominees.     The   articles   were 
signed  by  the  vendor  and  six  other  persons,  and 
were  duly  registered.    The  directors  allotted  the 
3200  shares  to  the  vendor  or  his  nominees,  and 
for  a  short  time  worked  the  mine,  but  no  further 
agreement  was  made  with  the  vendor.    The  com- 
pany was  then  ordered  to  be  wound  up.    A  firm 
to  whom  ten  of  the  vendor*B  shares  were  allotted 
had  requested  that  they  might  be  registered  in  the 
name  of  one  of  the  members  of  the  firm,  which 
was  done;  and  he  was  afterwards  placed  on  the 
list  as  a  contributory  in  respect  of  ten  shares  not 
fully  paid  up  :—Held  (affirming  the  decision  of 
WiekeMj  V.(3.),  that  the  articles  of  association  did 
not  constitute  a  contract  in  writing  between  the 
vendor  and  the  company  within  tlie  27th  section 
of  the  Companiee  Act^  1867,  and  that  the  ten 
shares  could  not  be  considered  as  fully  paid  up. 
In  re  Tavabonb  Mining  Company.    Pbitchabd  b 
Case      ------     956 

00HTBIBX7T0EY — Agreement  to  place  bhares  507 

See  Agbbement  to  place  {^uaues. 
Amalgamation  -  -  -      540,  1003 

See  Amalgamation  or  Companies.    1, 2. 
Director— Qualification  -        548,  768 

See  Qualification  or  Dikectobs.    1,  2. 
Infant— Transfer  to      -  -  -     966 

See  Infant  Tbansfcbee. 
Paid-up  fihares — Companies  Act,  1867,  s.  25 

&e  Contbact  FOB  Paid-up  Shabes.  [956 
Past  member      -  -         -         -     800 

See  Past  Mesibeb. 
Set-off— Calls  against  debts    -         -     954 

See  Set-off  in  Winding-up. 
Subecriber  of  memorandum       970,  407,  76S 

See  Subsobibbb  of  Mbmobandum.  1— a. 


Transfer  of  aharee— Infant      -         -     886 

Sea  ImrANT  Tbaksfebse. 
— *  Tranefer  of  shares — ^Registration      446,  881 

See  Tbansfer  of  Sbabes.    1,  2. 

COHTRIVAHGE  TO  PBOCITIIE  SBTTLnTG  DAY— 

Company — Suit  by  Shareholder  on  behalf  of  him- 
$df  and  other  Shareholder$--UUrit  Vire&^IUegal 
Agreement — Coiowakie  Payment — Edoppel — /n- 
dannity.J  The  Laffitte  Company  was  formed  to 
purchase  the  business  of  C.  LafiUe  &  Co^  of  Paris. 
The  Part*  firm  would  not  oomplete  unless  40,000 
^ares  were  taken.  To  satisij  tliem  the  Inter- 
national Company,  which  wab  promoting  the 
Laffitte  Company,  guaranteed  a  subscription  for 
40,000  shares,  and  applied  to  the  National  Bank 
to  discount  their  promissory  notes  for  £200,000, 
which  the  bank  agreed  to  do  upon  the  guarantee 
■of  the  Laffitte  Company,  which  was  signed  by 
Kiteon,  Gautray  and  Bale,  three  of  the  directors, 
•and  sealed  by  the  company,  that,  until  the  notes 
were  paid,  the  Laffitte  Company  would  leave  in  the 
hands  of  the  bank  an  amount  equal  to  the  sum 
remaining  due  on  the  notes,  and  that  if  the  notes 
were  not  paid  the  bcmk  might  pay  them  out  of 
«uch  amount  The  £200,000  was  accordingly 
'  carried  to  the  credit  of  the  International  Company, 
who  provided  shareholders  and  paid  the  deposit 
and  allotment  money  of  £5  per  share  out  of  the 
£200,000.  which  thus  got  to  the  credit  of  the 
Laffitte  Company  9kt  the  bank.  The  bank,  in  order 
to  enable  the  Laffitte  Company  to  obtain  a  settling 
<day  on  the  Stoac  Exchange,  gave  a  certificate  that 
there  was  £200,000  standing  to  the  credit  of  that 
<iompany.  Afterwards,  the  promissory  notes  not 
being  taken  up  at  maturity,  the  National  Bank 
paid  them  out  of  the  £200,000.  After  an  order 
had  been  made  for  winding  up  the  Laffitte  Com- 
pany, a  shareholder  in  that  company  filed  his  bill 
{Gray  v.  Lewis)  on  behalf  of  himself  and  all  other 
the  shareholders,  except  the  Defendants,  against 
the  directors  of  the  Laffitte  Company  and  against 
the  National  Bank,  to  recover  the  £200,000  for 
the  benefit  of  the  LaffiJUt/e  Company  as  having  been 
applied  in  breach  of  trust  Oautray  was  oat  of 
the  jurisdiction,  and  the  Plaintiff  entered  an 
4ippearanoe  for  him,  but  subsequently  dismissed 
the  bill  as  against  him  before  the  hearing.  A 
•decree  was  made  by  Vice-chancellor  MaUne 
against  the  bank,  and  Lewie^  Henthaw,  Kiteon, 
and  Bate,  four  of  the  directors  of  the  Laffitte  Com- 
pany, who  were  privy  to  the  whole  of  the  transac- 
tions, for  the  restoration  of  the  £200,000.  The 
National  Bank  and  Leioia  and  Henshauf  severally 
appealed,  but  before  the  appeal  came  on  the 
National  Bank  compromised  the  suit,  with  the 
■sanction  of  the  Court  in  the  winding-up  of  the 
LaffiUe  Company,  Lewie  and  Hewhaw  being  no 
parties  to  the  compromise. — After  this  the  National 
Bank,  by  its  public  officer,  filed  a  bill  {Parker  v. 
Lewis)  against  Lewis  and  Henshaw,  who  were  two 
•of  its  own  directors,  and  McKenna,  its  managing 
director,  to  compel  them  to  make  good  the  loss 
which  tne  bank  had  sustained  through  the  above 
transactions,  and  Vice-chancellor  Matins  made 
«  decree  accordingly.  —  Lewis,  Henshaw,  and 
MeKenna  appealed  against  this  decree,  and  at 
the  same  time  the  appieal  of  Lewis  and  Senshaw 
in  OrayY, Lewis  was  restored  to  the  paper: — 


coHTBiyAVCE  TO  FsocDSs  OERiaro  nu— 

oontiwued. 

Held,  in  Cray  v.  Lewis,  that  the  soii  ought  to 
have  been  by  the  LaffiUe  Company,  and  that  a  bill 
by  one  shareholder  on  behalf,  &c.,  could  not  be 
sustained.  —  Whether  a  decree  oould  be  made 
against  the  other  Defendants  after  the  dismiwi 
of  the  bill  against  Gaultray,  muere. — Hdd,faTiheT, 
that  the  remedy,  supposing  the  Laffitte  Compamy  t^ 
have  a  right  to  the  £200,000,  would  have  been  ftt 
law  by  an  action  against  the  bank,  for  that  the 
guarantee  was  vltrh  inres,  and  known  to  the  bank 
to  be  so,  and  was  therefore  no  anaiwer  to  the 
demand  of  the  Laffitte  Company  for  the  som  which 
had  stood  to  their  credit  -.—Held,  further,  that  the 
£200,000  never  belonged  to  the  Laffitte  Compaxf 
at  all,  for  that  the  whole  traDsactton  was  sb 
illegal  and  fraudulent  scheme,  oat  of  which  hd 
rights  could  arise  as  between  the  partLes  to  it  :— 
Held,  therefore,  that  the  bill  in  Grav  v.  Levis 
'  must  be  dismissed  as  against  Letois  and  JETeiuftaie, 
I  and  without  costs,  they  not  asking  for  coats ;  and, 
senible,  if  they  had  asked  for  costs,  they  wdoM  nnt 
have  been  given : — Hdd,  in  Parlcer  v.  Lewis^  th:»t 
I  if  the  decree  in  Gray  v.  Lewis  had  been  upheld, 
,  that  in  Parker  v.  Lewis  would  have  been  upheld 
I  also ;  but  that,  although  where  A.  contracts  to 
'  indemnify  B.  against  a  claim,  and  a  jadgment  is 
obtained  against  B,  in  an  action  bon£  fide  defended 
by  him,  and  he  pays  the  demand,  A.  cannot  be 
heiud  to  contend  that  the  jadgment  was  em*- 
neons,  the  case  is  otherwise  where  there  is  no 
contract  to  indemnify,  but  only  a  claim  to  indem- 
nity founded  on  a  breach  of  trust ;  and  tiiat  tho 
Defendants  were  not  estopped  firam  saying  that 
the  National  Bank  had  incurred  no  liability  to  pay 
anything  to  the  Laffitte  Company  ;  and  tmtt  as  is 
the  jadgment  of  the  Court  of  Appeal  the  Natiomel 
Bank  had  not  incurred  any  sach  liability,  the  bill 
must  be  dismissed,  but  without  costs^  on  accoont 
of  the  objectionable  nature  of  the  tranaadion. 
Gray  v.  Lewis.    Pabkeb  v,  Lewis  -  1031 

C0HYSB8I0V  —  Power  of  Appoinimeni  ower 
BeaUy.']  Husband  and  wife  bad  a  joint  power  of 
appointment  over  real  estate  among  the  duMieB 
of  the  marriage  for  such  estates  and  interests,  aod 
in  such  manner  as  they  should  think  fit  In 
default  of  and  subject  to  such  appointiDent  the 
estate  was  to  be  held,  sulject  to  the  parents  life 
interest,  in  trust  for  all  the  children  to  whom  no 
share  had  been  appointed,  to  vest  in  them  at 
twentv«one  or  marnage.  The  settlement  ooo- 
tained  a  power  of  sale  and  exchange,  but  no  trust 
for  absolute  sale.  The  husband  and  wile  a^ 
pointed  two-fourths  to  H.  and  another  of  their 
children,  the  appointment  to  H  being  in  the  mmt 
terms  as  that  of  the  personalty,  and  dedared  that 
the  shares  of  any  person  interested  in  the  oapittJ 
arising  from  any  sale  under  the  settlement  slwdd 
be  of  the  quali^  of  personal  estate : — EMd.  that 
the  appointors  had  power  to  convert  the  real  iotn 
personal  esteto,  and  that  H.  took  an  abeoluts 
interest  in  his  share  subject  to  the  same  oes- 
tingency  as  in  tho  c;ise  of  the  personalty. — Older 
of  Bacony  V.C.,  vnried.    Webb  v.  Sadleb       413 

OO0T8  —  Administration  —  Scoteh  descended  es- 
totes-         -         -         -         -     Sll 

See  MAJtSWATJ.TTTO. 


-  Appeal  for — ^Bankniptcy         -  -     711 

See  Tbubtxb  of  Gbsditobs'  Deed. 

-  Appeal  for — ^Mortgage  suit     -         *     285 

See  Go0TO  in  MoBraAoa  Buit. 


-  Mortgagee — Appeal     - 
&e  Sals  of  Gobimissiow. 


76 
296 


Mortgagee — Oppressive  condnct 

See  Costs  ih  Mobtgagb  Suit. 
Non-payment  of  -  -  -     758 

See  Contempt,  Pbocess  of. 
Staying  proceedings  pending  appeal  -     205 

See  Statimo  Pbocebduigs. 
Suppreaaion  of  material  fact    -  -   1084 

See  Pabtt-wall. 
Taxation  of        .  -         -  -       65 

See  Taxation  of  Cobt?. 

Untaxed  —  Proof  under  composition  deed 

[682,997 

See  Pboof  for  Untaxed  Costs.    1,  2. 

aoem  Hr  KOBTQAOS  sun— 5f  MtoJU  in  Amount 
— 0ppre$9ive  Conduct — Uight  to  Costi — Aj^pealfor 
Coste — Code  of  Appeal']  A  mort^gee  will  not  be 
deprived  of  his  costs  in  a  redemption  suit  because 
he  has  over-stated  the  amount  due  to  him. — ^The 
directors  of  a  building  society,  in  answer  to  one 
of  their  members  and  mortgagors,  stated  that 
£736  was  due  to  tho  society  on  the  mortgage,  the 
society  having  been  for  some  years  in  possession. 
Soon  afterwards  the  directors  informed  the  mort- 
gagor that  they  intended  to  sell  the  mortgaged 
property,  they  having  power  under  the  mortgage 
deed  so  to  do.  The  mortgagor  thereupon  filed  a 
bill  to  restrain  the  sale,  and  for  redemption.  The 
directors  informed  the  mortgagor  t)iat  they  had 
no  intention  to  press  a  sale.  The  mortgagors 
then  proposed  that  a  decree  for  the  usual  accounts 
shoula  be  taken,  and  a  decree  for  an  account  was 
accordingly  taken.  The  mortgagor  carried  in 
surcharges  to  the  amount  of  £1227.  ptincipallv  for 
fines  and  commission,  which  he  claimed  to  have 
disallowed,  but  which  were  allowed  to  the  mort- 
gagees; the  mortgagees  were,  however,  charged 
for  certain  occupation  rents,  and  were  disallowed 
charges  for  repairs,  so  that  the  amount  due  at  the 
filing  of  the  bill  was  foimd  to  be  £517  instead  of 
£736 : — Held  (reversing  the  decision  of  AfoZtn^, 
Y.C.)»  that  thi^  was  nothing  in  the  conduct  of 
the  mortgagees  which  would  deprive  them  of  the 
right  to  add  their  costs  of.  the  suit  to  their  secu- 
rity : — Hdd,  that  in  such  a  case  an  appeal  as  to 
costs  might  be  maintained ;  and  that  the  costs  of 
the  appeal  might  be  included  in  the  costs  of  the 
suit.    Cottkrbll  V.  Stbatton        -         -     295 

COUHTT  OOUXT  APPEAL— Bankraptcy— Order 
for  prosecution  under  Debtors  Act     676 
See  Pbosboltion  tjndeb  Debtobs  Act, 
1869. 

COXniTT  OOXTBT  JUBBDICnOH— ^an/ntfpfey-- 
County  Court  Dittrict-— Avoiding  Service--^otice 
by  Delitery^Bankruptey  Act,  1869  (32  <fc  33  Viet. 
<?.  71),  8.  b9—Ba7ikruptcy  Rulee,  1870,  r.  61.]  A 
debtor  left  the  County  Court  district  in  which  he 
had  carried  on  business ;  he  afterwards  returned, 
4knd  was  then  served  with  a  notice  requiring  him 
to  pay  a  debt  He  again  left  the  district,  and 
4xmid  not  be  found,  remaining  away  in  order  to 


avoid  service. — ^An  order  was  made  for  service  on 
him  of  a  debtor^s  summons  by  delivery  at  a  house 
in  the  district,  and  he  was  afterwards  adjudicated 
bankrupt  by  the  County  Court  of  that  distriot : — 
Held  (aflSrming  the  decisions  of  the  County  Court 
Judge  and  of  the  Chief  Judge),  that'  the  debtor, 
by  leaving  the  district  for  the  purpose  of  avoiding 
service,  did  not  deprive  the  County  Court  of 
jurisdiction;  and  that,  though  the  evidence  on 
which  the  order  for  service  By  deUverv  was  ob- 
tained was  not  satisfieujtory,  yet,  as  the  debtor 
was  staying  awav  in  order  to  avoid  service,  the 
bankruptcy  would  not  on  that  ground  be  an- 
nulled, in  r0  WiLUAMS  -  -  -  680 
OOYXKAirr — For  future  settlement,  when  void  in 

bankruptcy  -  -  -  -     718 

See  Covenant  to  setti«b« 
Implied — Sale  of  business       *         *     658 

See  Salb  of  Busirxss. 
GOVEV AHT  TO  SSTSlX^Bankruptey'^Avoidanee 
of  Marriage  Settlement — Right  of  Trueteee  to  prove 
—Bankruptcy  Act,  1869,  $.  91.]  A  trader  by  his 
marriage  settlement  covenanted  that  he  would 
pay  £t>000  to  the  trustees  on  or  before  a  given 
day,  to  be  held  by  them  on  the  trusts  of  the  settle- 
ment. Before  the  money  was  payable  he  filed  a- 
petition  for  liquidation  by  arrangement: — Held 
(afBnning  the  decision  of  Baeonf  CJ.),  that  a 
covenant  for  payment  of  a  sum  of  money  not  spe- 
dficalh^  earmarked  was  not  within  the  9l8t  seo- 
tion  of  the  Bankruptey  Ad,  1869,  as  a  covenant 
for  the  future  settlement  of  money  or  property  in 
which  the  trader  had  no  interest  at  the  date  of 
his  marriage,  and  that  the  trustees  were  entitled 
to  prove  against  his  estate  for  the  £6000,  less  the 
value  of  the  settlor's  life  interest,  whioh  they 
were  entitled  to  retain.  £»  parte  Bishop.  In  re 
ToNNUS.  -         «         .         -  718 

OBESITOE— Advances  to  debtor  after  death  of 

guarantor     -         -  -         -     866 

See  Dbath  of  Guarantor. 
Execution  -         -         -         -     667 

See  ExxcunON  Creditor. 
Injunction  against— Bankruptcy      595,  74S 

See  Injunction  in  Bankruptcy.    3,  4. 
Judgment — Railway  company  -   1064 

aee  Scheme  or  Arrangement. 
Meeting— Fresh  first  meeting  -         -     78^ 

See  Majoritt  of  Creditors.   2. 
—  Meeting— Right  to  vote  -  -     •" 

See  Proof  for  Untaxed  Costs.    2. 
Preliminaiy  meeting 

See  Fraudulent  Prefsbbncb.    2, 
Besolution  for  composition — Bona  fid 

See  Majoritt  of  Creditors.    2 
Resolution  for  liquidatiun — Sign' 

meeting        -  -  - 

See  Majoiuty  of  Creditors. 
GBOeS-AOOEFTAVCES  —  Bankruptf 
Proof— Bankruptey  Act,  1869,  i.  30- 
BiUsJ]    The  bankrupts  had  large  n- 
ings  with  P.,  and  at  the  time  of 
they  owed  him  a  cash  balance  of 
had,  however,  been  accepted  by  f 
negotiated  by  P.  in  part  paymr 
and  these  bills  had  been  pp 


CQEUNIB-ACCEPTAK0E8— ^xmhnuei. 
against  the  bankrupts'  estate.  There  was  evidence 
that  bills  had  been  accepted  by  P.  in  favour  of 
the  bankrupts  for  an  independent  consideration 
which  had  failed,  and  these  bills  also  had  been 
discounted.  P.>  estate  was  also  in  liouidation, 
and  his  trustee  claimed  to  prove  in  the  bank- 
ruptcy for  the  whole  amount  of  the  cash  balance : 
— HM  (afi&rming  the  decision  of  JBaeon,  O.J.)i 
that  P.'a  trustee  could  only  prove  for  the  difference 
between  the  cash  balance  and  the  amount  of  the 
bills  given  in  part  payment  thereof. — Ex  parte 
Walker  (4  Ves.  378)  distinguished.  JSx  parte 
Macredib.    JnreCHABLis  -  -  -     636 

CfiOWK— Power  of— Patent  of  peerage— Con- 
ditional limitation  *  -  ^  982 
See  Shotiko  Glausb. 
CITSTOM  07  STOCK  IXCBAJXG^— Principal  and 
Agent  —  Sloddn-oker — Insolvency  of  Principal  — 
Sale  by  Agent  to  recoup  himeeff.']  Stockbrokers 
who  have  with  their  own  money  purchased  stock 
for  a  principal  are,  in  the  event  of  the  death, 
bankruptcy,  or  insolvency  of  the  principal,  justi- 
fied in  immediately  selling  the  stock.  Under  such 
circumstances  the  stockbrokers  have  a  claim 
against  the  estate  of  the  principal  for  the  balance 
due  to  them  on  the  account,  which  balance  is 
subject  to  deduction  for  any  loss  which  may  have 
been  incurred  by  selling  before  the  next  settling 
day. — ^Decision  of  Lord  BomiUyy  M.B.,  affirmed. 
Lacet  V,  Hill.    Scbimosoub's  Claim        -     921 

2. fRrans/er  to  In/ant— Vendor  Trustee 

for  Beat  Purchaser — Release  and  Indemnity.'] 
The  Plaintiff  sold  on  the  Stock  Exchange  fifteen 
shares  in  a  limited  company.  They  were  bought 
by  a  broker  as  agent  for  a  firm  of  Scotch 
brokers,  whose  names  appeared  as  purchasers  in 
the  bought  and  sold  notes.  The  broker  furnished 
the  name  of  W,  K.  as  transferee,  a  transfer  was 
executed  to  W,  JT.,  and  he  was  registered  as 
owner.  About  two  years  afterwards  an  order 
was  made  to  wind  up  the  company,  and  it  being 
found  that  W,  K.  was  an  infant,  the  PlainiifiTs 
name  was  restored  to  the  register.  The  Plaintiff 
thereupon  filed  this  bill  against  the  Scotch  brokers 
for  indenmity.  The  brokers  shewed  by  their 
answer  that  the  shares  had  been  purchased  along 
with  seventy-five  others,  in  consequence  of  separate 
instructions  from  2>.,  /.,  and  S.  respectively,  to 
purchase  for  them  respectively  thirty  shares,  and 
that  all  the  ninety  shares  had  been  transferred  to 
W.  K.J  and  had  not  been  appropriated  between 
the  purchasers.  The  bill  having  been  amended 
by  making  the  purchasers  parties,  Bacon,  Y.C., 
nmde  a  decree  against  D.,  J.,  and  S.  for  them  to 
indemnify  the  Plaintiff  from  all  liability  upon  the 
fifteen  shares  which  he  had  sold,  thus  making  them 
jointly  and  severally  liable  to  the  Plaintiff's  whole 
demand :— ITeZd,  on  app^l  by  1?.,  that  the  Plaintiff 
was  entitled  to  indemnity,  but  that  the  decree 
ought  to  be  varied  so  as  to  make  D.,  J.,  and  S.  only 
liable  severally,  each  for  one-third  of  the  liability 
on  the  Plaintiff's  shares.  Bbowh  v.  Black  939 
OITSTOM  07  TBABE— Bonded  goods  -     620 

See  Obdeb  kvd  Disfosition.    5. 

CY-PBK8— Cfcaritoftte  Off t —Perpetuity—Condi'' 
tionai  Gift  to  Charity.']  A  testatrix,  after  stating 
to  the  effect  that  as  she  could  not  feel  confidence 


CY-PBE8— oon^mu^. 

that  any  of  her  relatives  would  spend  her  money 
in  the  way  she  would  approve,  she  felt  ahe  wu 
doing  right  in  giving  it  in  charity,  bequeathed 
her  residuary  personal  estate,  consisting  of  pore 
personalty,  to  trustees  upon  trust  to  invest  it  in 
consols,  and  to  make  oat  of  the  dividends  certain 
fixed  annual  payments  for  charitable  purpo^e^. 
She  further  directed  that  when  and  so  soon  ss 
land  should  at  any  time  be  given  for  the  purpi'w 
as  thereinafter  mentioned,  almshouses  should  he 
built  in  three  specified  places.  And  she  farther 
directed  tliat  the  surplus  remaining,  after  boiidirts^ 
the  almshouses,  should  be  appropriated  to  makin.;* 
allowances  to  the  inmates  :—Beldl  (reversing  tb» 
decision  of  the  Master  of  the  KoUs),  Uiat  ibe 
re:ddue  was  well  given  in  charity,  for  that  tie 
gift  to  charity  was  not  conditional  and  ooDtingent, 
but  there  was  an  absolute  immediate  gilt  it> 
charity,  the  mode  of  execution  onlv  being  made 
dependent  on  future  events,  and  en  inqniir 
directed  as  in  Sinnett  v.  Herbert  (Law  Bep.  7 1*. 
232).    Chamberlatite  V.  Bbockett  -     201 

DAMAOE— Tenautr— Game  -  -  -      7» 

See  COLLATEBAL  Agbeemstt. 
Tenant— NoxiousplantB  -  -     75€ 

See  Implied  Wabbantt. 
DAKAOEa—UnUquidated— Proof— Bankruptcy 

See  PaooF  pob  UNLiQtiDATED  Daxacb. 

DEATH  BEFOBE  DATE  07  WlUr-''  Legatee  " 

[751 
See  Gut,  Obtoenal  ob  SrBflfnfcnosAL. 
DEATH  07  OITARABTOE— J\ro/tce— £reeiffor.]  A 
guarantee  was  determinable  by  six  months*  notice. 
The  guarantor  died«  leaving  as  his  executor  the 
debtor  on  whose  behalf  the  guarantee  was  gives. 
The  creditors  to  whom  the  guarantee  was  given 
continued  to  make  advances  to  the  debtor,  baow- 
ing  that  there  was  no  personal  estate  to  answer 
the  guarantee: — Heldj  that,  under  the  ciirQi&- 
stances,  the  creditors  were  not  entitled  to  the 
benefit  of  the  guarantee  for  their  advances  sqIh 
eequent  to  the  death.— Per  MeBith,  L.J.  :-The 
death  alone  did  not  determine  the  guarantee- 
Decision  of  Lord  RomiCbfy  M.B.,  affirmed.  Hab- 
Biss  V.  Fawcett         -  -  -  -     W6 

DEBTS  8UB8EQUEHT  TO  DTBCHABflE— ligiti- 
dation  by  Arrangement — Disdmrpe—Bumest  oxr> 
ried  on  by  D^ttor  teiik  old  iSioefe-«i-7Va€fe— L«>» 
of  Creditors  for  Dehts  incurred  stAsequant  to  DU- 
Aarge."]  The  creditors  of  a  liquidating  debtor 
resolved  that,  on  the  debtor's  entering  into  a  bocd 
to  pay  the  trustee  £dO00,  by  half-yearly  iosta- 
ments,  the  trustee  should  allow  him  to  carry  va 
his  business,  he  accounting  to  the  trustee  for  the 
stock-in-trade  as  it  was  disposed  of;  and  that,  od 
the  execution  of  the  bond  and  the  registratioQ  of 
the  resolution,  the  debtor  should  have  his  dis- 
charge. The  debtor  executed  the  bond  and  o^ 
tained  his  discharge,  and  carried  on  the  busiooM 
for  two  years,  and  then  the  creditors  resolved  tlus 
the  business  should  be  sold  to  a  purehassf  fot 
£3000,  which  was  done,  and  the  purchase-ooiieT 
received  by  the  trustee : — Held,  that  a  creditar 
who  had  advanced  money  to  ^e  debtor  after  be  had 
resumed  business  had  no  lien  upon  any  part  of  the 
£3000.    Ex  parte  BoBBBiBQir.    In  re  Maqvcs  961 


€h.  Vol.  VIH.] 


INDEX. 


1107 


SZBTOB  SmClCOVB  —  Bankruptcy  —  PraeUee  — 
Debt  due  to  Begistered  Companff — Banhruptcy  Aot^ 
1869,  s.  7.]  A  debtor  BommonB  was  taken  out  in 
the  name  of  the  aecretarjr  of  a  company,  limited, 
for  a  debt  due  to  the  company : — Held,  that  the 
snmraous  was  irregular.    In  re  Hodges     -     9M 

2. Bankruptrff — Affidavit  to  prove  Service 

-^Bankruptcy  Act,  1869,  «.  6,  cl  &— Bankruptcy 
BuUe  1870,  r.  63— Dote  of  Affidavit."]  A  non- 
trader  was  adjudicated  bankrupt,  the  act  of  bank- 
ruptcy being  his  failure  to  oomply  with  the  requi- 
sitions of  a  debtor  summons.  When  the  copies  of 
tiie  petition  for  adju^cation  were  sealed  by  the 
Registrar,  an  afBdavit  of  service  of  the  debtor 
summons  was  shewn  to  him,  but  it  had  not  been 
filed,  as  required  by  the  Hule  63  of  the  Bank- 
rupicy  Bules,  1870.  The  affldayit  was  filed  a  few 
days  afterwards,  and  the  adjudication  was  then 
made: — Held,  that  although  the  Registrar  ought 
to  liave  refused  to  seal  tho  copies  of  the  petition 
till  the  affidavit  had  been  filed ;  yet  the  Rules 
being  merelv  directory,  the  adjudication  was  not 
invalidated  by  bis  omission  to  do  so.— The  affi- 
davit stated  that  the  service  was  made  on  the 
**  IHtli  August  instant,"  but  it  was  not  sworn  till 
September: — Held,  that  the  affidavit  was  suffi- 
cient.   Ex  parte  B.VVT,    In  re  BvnT        -     884 

DEEDS — Deposit  of— Priority — Negligence  165, 
See  Deposit  of  Deeds.    1,  2.  [988 

DEFAULT  OV  APPOIHTKEHT— Limitations  after 
invalid  appointment  -  -     419 

See  EzoBSsivE  Appoimtmsnt. 

DEFEATDTO   AHD   BELAYIFO    GRSDIT0B8— 

Dra¥ring  out  balance  at  bankers  -     888 
See  Fbaudulekt  Preference.    1. 

Alien  non-trader  -  -         -     874 

See  Bankrupt  Alien. 

DEFECTIVE  EEECUTIOK  —  Potoer.']  A  lady 
having  a  power  of  appointment  by  deed  or  will 
over  certain  leasehold  property,  which  in  default 
of  appointment  was  vested  absolutely  in  her, 
wrote  and  signed  an  unattested  paper,  by  which, 
after  referring  to  the  property  in  terms  sufficient 
to  identify  it,  she  proceeded :  *^  If  I  die  suddenly 
I  wish  my  eldest  son  to  have  it  My  intention  is 
to  make  it  over  to  him  legally  if  my  life  is  spared.*' 
She  died  within  three  months,  leaving  this  memo- 
raiidnm  among  her  papers,  and  without  having 
otherwise  exerdsed  her  power: — Held  (affirming 
the  dccisian  of  the  Master  of  the  RoUa).  that  the 
memorandum  was  a  defective  execution  of  the 
power,  and  that  equity  would  relieve  against  the 
defect  in  favour  of  the  eldest  son.  Kekmard  v, 
Kennard         -----     887 

DELAT — ^Nuisance— Trifling  annoyance  -  8 
See  TiOFLiNO  Nuisance. 

Priority  of  patent— Date  of  patent    -       60 

See  Phioeity  of  Patent. 

SSIEOATED  POWSB— Consent  of  trustee  419 
See  ExcEBBiVB  Apfoimtiiemt. 

DELIVERT  OF  OOOSB— Right  to  refuse— Insol- 
vency of  purchaser  -  -  889 
See  Stoppage  in  Transitu. 

DEMI8E— Trade  fixtures— Bill  of  sale     -    1078, 

[1075,  n. 
£^  Rbqistbation  of  Bill  OF  Sale.  1,2. 


BEKUBESR — ^Bill  to  restrain  groundless  action 

[869 

See  Bestrainino  Oeoundlb8s  Action. 
Purchase  for  value — Statute  of  Limitations, 

B.  26 88S 

See  LnoTATioNB,  Statute  of. 
DEPOSIT— Deeds       -  -  -165,988 

See  Deposit  of  Deeds.    1, 2* 
Return  of— Rescinded  contract  •     118 

See  Conditions  of  Sale.    1. 
Securities — ^Bankers — Separate  accounts    41 

See  Banxers'  Aooount. 
DEPOSIT  OF  JXESM— Equitable  Mortgage— De- 
poeit  of  Old  Deed—Priority.']  The  owner  in  fee 
of  a  farm  deposited  deeds  of  conveyance  of  the 
farm  dated  1774,  hy  way  of  security  for  monev 
then  due,  writing  at  the  same  time  a  letter  which 
stated  that  the  deeds  were  the  title-deeds  of  the 
farm,  and  were  to  be  a  security.  He  afterwards 
deposited  the  subsequent  title-deeds  of  the  farm, 
the  earliest  being  dated  1787,  with  bankers,  by 
way  of  security  for  money  due  to  them ;  the  title 
was  invebtigated  by  the  winkers,  and  they  had  no 
notice  of  the  prior' charge : — Held  (affirming  the 
decision  of  the  Master  of  the  Rolls),  that  the 
letter  created  an  equitable  charge  on  the  farm, 
and  that  under  the  circumstances  credit  must  be 
taken  to  have  been  given  by  the  owner  of  the 
prior  charge  to  the  statement  made  by  the  mort- 
gagor, that  the  deposited  deeds  were  the  whole  of 
the  title-deeds ;  and  that  the  owner  of  the  prior 
charge  had  therefore  not  been  guilty  of  negligence 
so  as  to  deprive  herself  of  her  priority.    DnoN 

V.  MuCKLEbTON  -  -  -  -       155 

8. Condition  precedent  —  Guarantee  — 

Equitable  Mortaage.]  The  Plaintiff  handed  title 
deeds  to  his  brotlier  to  enable  the  brother  to 
borrow  £G00  from  H.  The  brother  deposited  them 
at  his  bankers,  with  a  memorandum  of  deposit 
purporting  to  be  executed  by  the  Plaintiff,  and 
addresiicd  to  them,  '*In  consideration  of  your 
lending  F.  BV  (the  brother)  "  £1000  for  seven 
days  from  this  date,  I  deposiV*  &c.  The  bankers 
did  not  place  £1000  to  the  crodit  of  the  brother, 
but  during  the  next  seven  days  they  allowed  him, 
by  chet^ued  drawn  in  the  ordinary  way,  to  over- 
draw his  account  to  an  amount  somewhat  less  than 
£1000.  The  Plaintiff  filed  his  bill  for  delivery 
up  of  the  deeds,  alleging  tho  memorandum  of 
deport  to  be  a  forgery,  and  also  alleging  that  the 
bank  had  not  lent  the  brother  £1000  for  seven 
days : — Held  (affirming  the  decision  of  the  Master 
of  the  Rolls),  that,  assuming  the  memorandum  to 
be  genuine,  the  bankers  had  no  lien  on  the  deeds, 
for  that  they  had  not  fulfilled  the  condition. 
Burton  v.  Gkat  -  -  -  -  CKI2 
DEVISE— Estate  charged  with  debts  and  legacies 

— Miirtgnge  by  devisee      -         -     971 

See  Charge  of  Debts  and  Legacies. 
DIBECT0B8— Misconduct— Allotment  to  infant 

See  LiABn^iTT  of  Directors.  [45 
Power  to  refuse  to  register  transfer   -     446 

See  Tbanstbr  of  SoABsa.    1. 
Qualifiestion  of  -         -         -        548,  768 

See  Ql'ALIFIOATION  OF  DlEBCTORS.      1,  2. 

DI80EABOE— Liouidation  by  arrangement— Sub- 
sequent debts  ...  908 
See  Debts  bubsbqusnt  to  Dxschabgx. 


£S00  Assets  EMPLOYED  IN  Trade.  1. 


Trastees— Maintenanoe  of  infimts     -     796 

i^  Maintewakce  of  Infamtb. 

JUJBSESTnSST  flHABEE0IJ>XB8  —  Beoonstrao- 
tion  of  company     -         -  -     702 

See  Beoonstbxjotion  of  GoMPAinr. 

DiVID£lli)8--Share  in  oompany-— Apportionment 

See  APFOBTIONMEliT  OF  DlTIOKKOS.    [190 

DIVI8IBLS  OOIKTSLAQT— Specific  Performanee-^ 
Agreement  far  JBuUding^LeaaeeA  C.  agreed  to 
let  to  W.  several  plots  of  ground  for  ninety-nine 
years,  at  one  given  rent,  to  be  apportioned  as 
thereinafter  mentioned.  TT.  agreed  to  build  on 
plot  P  twenty  houses,  on  plot  B  eight,  on  plot  G 
ten,  and  on  plot  Y  five ;  and  it  was  agreed  that  a 
separate  lease  of  plot  B,  at  a  given  rent,  should 
be  granted  as  soon  as  four  of  the  houses  on  that 
plot  and  two  of  the  ten  houses  on  plot  G  were 
covered  in,  and  that  a  separate  lease  of  plot  G 
should  be  granted  as  soon  as  five  of  the  ten  nouses 
on  that  plot  were  covered  in.  W.  mortgaged  this 
contract  to  the  PlaintiiT,  and  afterwaras  l)ecame 
insolvent.  The  Plaintiff  covered  in  the  requisite 
number  of  houses  on  plots  B  and  G,  and  applied 
for  leases  of  them,  denying  at  the  same  time  his 
liability  to  take  upon  himself  the  other  mrts  of 
the  agreement,  upon  the  performance  of  which 
the  granting  of  leases  of  plots  B  and  G  did  not 
hy  the  terms  of  the  contract  depend : — Beldj  by 
Wiekene,  V.O.,  that  the  Plaintiff  could  have  no 
relief,  except  on  his  assuming  W.'a  obligations 
under  the  original  contract,  and  that  as  the  Court 
could  not  enforce  these  obligations,  relief  could 
not  be  granted : — Hetd,  on  appeal,  that  as  by  the 
terms  of  the  contract  the  right  to  have  leases  of 
plots  B  and  G  depended  only  on  conditions  which 
had  been  fulfilled,  the  Plaintiff,  as  assignee  of  W., 
was  entitled  to  have  leases  of  those  plots  granted 
to  him,  without  sssuming  W'$  obligations  under 
the  entire  contract.  Wilkinson  v,  Clements  90 
SOOUXEHTS— Production  of        -'        861, 1017 

See  Pboduotion  of  Documents.    1,  2. 
DOUBLE  FBOOF-^Bankruptcy        -  -     014 

See  Pboof  fob  Joint  and  Several  Con- 

TBAOTB. 

—  Bankruptcy — Outstanding  bills         -     686 

See  Okoss-Aooeptances. 
DOWS&— I^rotection  against — Satisfied  term^l80 

See  Satisfied  Term. 

■BAHKMiew'i' — Grant  of— Obstruction  by  grantor 
— ^After-acquired  property  -     668 

See  Light  and  Am. 
XUSCnOH' — Married  Woman — SetUement — Re- 
versionary Interest  of  Married  Woman.']  After  a 
lady,  who  had  mamed  daring  her  minority,  had 
oome  of  age,  a  settlement  was  executed  in  the 
year  1850,  to  which  her  fatlier  was  a  party,  by 
which,  after  reciting  that  on  the  treaty  for  the 
marriage  it  had  been  agreed  that  certain  sums  of 
stock  b^onging  to  the  husband,  and  a  reversion* 
ary  interest  belonging  to  the  wife,  should  be 
settled  upon  the  trusts  thereioafker  mentioned, 
and  that  the  wife's  father  had  agreed  to  transfer 
certain  bank  shares  to  the  trustees,  to  be  held 
upon  the  trusts  thereinafter  mentioned,  and  re- 
citing the  transfer  of  the  sums  of  stock  and  the 


bank  shares  to  the  traotow,  imsts  were  dedared 
as  to  the  sums  of  stock  for'  the  hnsband  Cor  life, 
and  then  for  the  wife  fopher  life ;  and  as  to  the 
bank  shares,  during  the  joint  lives  of  the  hnsband 
and  wife,  to  pay  half  the  inoome  to  the  bmibiid 
and  the  other  half  to  the  wife  for  her  separate 
use,  and  after  the  decease  of  either  to  pay  the 
whole  inoome  to  the  survivor  for  life,  and,  suDJtsct 
to  the  above  life  interests,  the  sums  of  stock  snd 
bank  shares  were  to  be  upon  the  trusts  therein 
mentioned  for  the  children  of  the  marriage.    By 
anotlier  witnessing  part  the  hnsband  and  wile 
purported  to  assign  the  wife's  reversian  to  the 
trustees,  to  be  held,  when  it  came  into  poaaession, 
on  the  same  trusts  as  the  bank  shares.    In  186S 
the  marriage  was  dissolved  by  a  decree  of  the 
Divorce  Court    In  1871  the  wife's  reversion  fell 
into  possession,  and  she  filed  a  bill  to  establbh 
that  she  was  not  put  to  her  election  under  the 
settlement,  and  to  have  the  fund  transferred  1o 
her : — Held  (reversing  the  decision  of  the  Kastcf 
of  the  Bolls),  that  the  wife  was  put  to  her  election 
between  the  interests  provided  for  her  by  the 
settlement  and  her  right  to  receive  this  fund  free 
from  the  settlement : — Held,  further,  that  in  the 
event  of  her  electing  to  take  against  the  settle-  * 
ment,  she  was  bound  to  account  for  all  income 
received  under  it  since  the  date  of  the  order  nisi 
for  dissolution,  and  that  the  parties  disappointed 
by  her  election  had  a  lien  on  the  fimd  for  what 
she  had  so  received ;  but  that  she  was  not  liable 
to  account  for  inoome  received  during  the  eover- 
ture.— OanipbeO  v.  JngOby  (21  Beav.  567 :  1  Be 
G.  &  J.  393)  considered.     CoDBiNaTQN  «.  Lind- 
say       -  -  -  -  -  -     578 

XHSOWSD  8CE00L8  CGlOIIBSIOHEBfl— Chon^ 
Scheme—Endotoed  SchooU  Ad,  1869,  s.  30— Cfta- 
ritable  TnisU  Act,  1853,  s.  2»~-Jvri9du!iian—Ap- 
veal']  If  the  Endowed  Schools  Commiswoners 
nave  not  made  a  declaration  under  the  30th  sec- 
tion of  the  Endateed  StAooU  'Act,  1869  (32  &  83 
Vict.  c.  56),  that  it  is  desirable  to  apply,  for  the 
advancement  of  edooatioD,  the  inoome  of  a  ehari- 
table  endowment  not  previously  a|^ilioabIe  to 
education,  the  mere  pendency  of  a  scheme  before 
the  Commissioners  is  no  reason  why  the  Court  of 
Chancery  should  not  exercise  its  jurisdictioD  to 
settle  a  scheme  for  the  management  of  the  chaiitj ; 
but  the  governing  body  of  the  charity  ought  to 
have  an  opportcmity  of  proposing  their  own 
scheme  in  Chambers,  in  opposition  to  the  schene 
of  the  Attomey-GeneraL — Grder  of  Bacon,  Y.C., 
affirmed. — The  right  of  appeal  from  an  oider  of 
the  Vice-Chancellor,  under  the  28th  section  of  the 
Charitable  Trusts  Act,  1853,  extends  to  cases  where 
itie  aggregate  income  of  several  charities  dealt 
with  by  the  order  exceeds  £100,  although  the 
income  of  each  charity  separately  is  less  than  that 
amount  In  re  CiiabitablbGiits  fob  Pbisoheks. 
Ex  parle  Govbbnobs  of  Chrvt's  Hospital  198 
BHgmUBHi-  Certificate— Building oowtmet  NT 
See  BviLDiNO  Coktbact. 

SNTBBIHO  AFFEKRAMCE^Defendant  of  €»- 

sound  Jlftnd.]  The  Plaintiff  and  his  sister  had 
given  a  mortgage  to  JIf.,  a  solicitor,  and  the  bill 
was  filed  against  M.  and  the  sister  to  have 
accounts  taken  of  what  was  was  due,  and  for 
redemption.    The  sister  was  alleged  to  be  of 


unsound  mind,  though  not  found  so  by  inqniBi- 
tion.  The  Plaintiffs  solicitor  did  not  serve  the 
bill  on  the  sister,  bnt,  br  the  PlamtiflTs  instnic- 
tlons,  assnmed  to  act  for  her,  entered  an  appear- 
ance in  her  name,  and  obtained  at  the  Bolls  the 
appointment  of  a  guardian  euL  litem.  The  appear- 
ance and  the  appointment  of  a  guardian  were  dis- 
charged by  TTic^ens,  Y.G^  on  evidence  that  the 
sister  had  sufficient  capacity  to  authorize  a  solicitor 
to  act  for  her,  and  that  she  had  authorized  Jf.  so 
to  act : — Hdd,  on  appeal,  that  whether  tiie  capa- 
city of  the  sister  was  proved  or  not  the  order  of 
the  Vice-Chancellor  was  right,  for  that  the 
appearance  and  the  appointment  of  a  guardian 
founded  on  it  were  irregular.  Gajcfb  v,  Mas- 
SHALL  -----.     402 

EQUITY    TO    A    SEITUE]IEHT--J9iu^fid  and 

Wif&SufficiefU  Mainienan<»--Marital   BighU,^ 
On  a  marriage  in  1862,  the  parties  having  no 
property,  no  settlement  was  made ;  but  the  nus- 
band,  at  the  wife's  request,  gave  up  an  appoint- 
ment producing  more  than  £300  a  year.    In  the 
same  year  the  wife's  mother  settled  funds  pro- 
ducing about  £1000  a  year  on  the  wife  for  life, 
for  her    separate   use,   with   remainder   to  the 
children,  giving  the  husband  £200  a  year  for  life 
after  the  death  of  his  wife ;  and  shortly  afterwards 
she  gave  the  wife  a  further  income  of  above  £700 
a  year  for  her  separate  use.    The  wife  allowed 
the  husband  £100  a  year  till  1865.  when  they 
ceased  to  live  together.    In  December,  1870,  he 
obtained  a    decree   for   restitution    of  conjugal 
rights,   and   a   separation  deed  was  thereupon 
executed  by  which  she  agreed  to  give  him  an 
annuity  of  £300  a  vear,  and  to  maintain  their  two 
childr^  while  with  her,  his  rights  as  to   her 
unsettled  property  not  being  affected.  At  this  time 
the  wife  had  saved  about  £6000  out  of  her  sepa- 
rate income.    It  appeared  that  the  husband  was 
not  to  blame  in  the  disputes.    A  sum  of  £6000 
having  devolved  upon  the  wife  under  the  intestacy 
of  a  relation : — Held  Cafi&rming  the  decree    of 
MaUnif  V.CX  that  the  wife  was  not  entitled  to 
any  settlement  out  of  this  sum.    Giaooubtti  v. 
Pbodgbbs        -         -         .         ~         -     388 
—  Form  of  settlement— Ultimate  limitation 

See  SnTLmnNT  bt  the  Gocbv.       [482 
JEVJL0XVOE — Conversation  between  Plaintiff  and 
deceased  person      -  .  -     888 

See  LoAK  ob  Got. 

Parol — ^Ambiguity  in  will — ^Nephews  and 

nieoes       -----     828 
See  '*  Njephews  and  Nisoes.'' 

Patent — Opposition  to  sealing— New  facts 

See  ScALiNO  of  Patent.  [5tt7 

Proof  in  bankruptcy — ^Money  advanced  for 

use  of  firm  -  -  -     914 

See  Fboof  vob  Joint  and  Several  Gon- 

TKAOTB. 

SXOKPTIO]nVOB80AH]>AL-12eZe«a7i«y.1  The 
Plaintiffs,  who  carried  on  an  extensive  and  well- 
known  business  as  auctioneers  under  the  firm  of 
''  Christie,  Manaon,  A  Wood»r  filed  their  bill  to 
restrain  the  issuing  of  the  prospectus  of  a  limited 
company  to  be  "formed  for  tne  purpose  of  ac- 
quiring and  working  the  well-known  and  mpidly- 
increasing  auction  and  general  land,  estate,  and 


SZlUUfllOAB  M0&  KAjnULb— COltftflliea. 

house  agency  business  of  Messrs.  Christie  &  Chrit- 
tie,"  Tne  bill  all^^  that  the  bujdness  of  the 
Plaintifld  was  the  only  well-known  bumness  of 
auctioneers  connected  with  the  name  of  Chrietie^ 
and  that  the  description  in  the  prospectus  of  the 
business  therein  mentioned  was  inapplicable  to 
any  business  of  the  Defendants  the  C^ritties,  and 
was  inserted  to  induce  the  public  to  believe  thai 
the  business  was  that  of  the  Plaintiffs.  The  bill 
then  alleged  that  C.  J.  Chrieiie,  one  of  the  Defen- 
dants, was  adjudicated  bankrupt  in  1869  and  paid 
no  dividend,  and  had  obtained  his  order  of  dis- 
charge in  1870 ;  that  in  1869  he  was  committed 
for  trial  at  the  Marylebone  Police  Court  on  a  charge 
of  fraud  by  means  of  jCfldse  cheques ;  that  a  report 
in  the  IVmes,  which  was  set  out  in  the  bill,  was  a 
correct  report  of  what  took  place  at  the  committal ; 
and  that  tbe  monev  in  respect  of  which  the  charge 
was  made  was  subseouently  paid  by  a  relation, 
and  the  prosecution  abandonecL  The  Defendants 
the  Christies  excepted  for  scandal  to  the  allega- 
tions as  to  the  criminal  proceedings  in  1869 : — 
Held  (reversing  the  decision  of  MalinSf  V.C.), 
that  the  allegations  were  scandalous  and  must  be  ■ 
expunged,  for  that  the  Defendants  having  com- 
mitted, in  1869,  a  fraud  wholly  unconnected  with 
the  subject-matter  of  this  suit  would  have  been 
irrelevant,  and  that,  a  fortiori,  an  allegation  that 
he  had  been  committed  for  trial  on  a  charge  of 
having  been  g^ty  of  such  fraud,  without  any 
allegation  that  he  had  been  guilty  of  it,  was  irre- 
levant.— On  a  successful  appeal  from  an  order 
overruling  exceptions  for  scandal,  the  Appellant 
was  allowed  his  costs  of  the  appeal,  as  well  as  his 
costs  in  the  Court  below  as  between  solicitor  and 
client    CmuBTiE «.  GHBians         -         -     48^ 

SXGEBSiyS  AFfOlBTKEST— Extent  of  Inva- 
lidity—-Oift  to  the  Executors  or  Administrators  of 
A, — PersonsB  Designate.']  Husband  and  wife, 
having,  under  their  marriage  settlement,  a  joint 
power  of  appointment  over  personalty  in  favour 
of  the  children  of  the  marriage,  of  whom  there 
were  three  survivors,  appointed  one  third  of  the 
fund  to  trustees  upon  such  trusts  as  JS,  (one  of  the 
sons)  bv  deed,  executed  with  the  consent  of  the 
father  during  his  life,  and  after  his  death  with  the 
consent  of  the  trustees  of  his  will,  or  by  will, 
should  appoint ;  and  in  de&ult  of  such  appoint- 
ment, upon  trust  for  JS.  for  life,  or  until  oank- 
ruptcy  or  assignment  (such  bankruptcy  or  assign- 
ment being  limited  to  twenty-one  years  after  the 
death  of  his  surviving  parent);  and  after  J7.*s 
death,  upon  trust  for  hxs  executors  or  adminis- 
trators, as  part  of  h|s  personal  estate ;  but  if  such 
interest  should  be  previously  determined,  then 
upon  the  trusts  therein  mentioned : — Hdd,  that 
the  appointment  to  such  uses  as  JS,  should  ap- 
point, with  consent  of  the  trustees,  was  void,  but 
that  the  limitation  over  in  defiiult  of  appointment 
by  H,  was  valid,  and  gave  H.  an  absolute  interest 
in  the  share,  subject  to  the  contingency  of  his 
committing  a  forfeiture  within  the  prescribed 
period.    Webb  v.  Sadleb     -         -         -     419' 

EXECUnOH'  CREDITO'SL— Bankruptcy— Seizure 
and  Sale—PrivaU  Sale  by  the  DetOor  to  the  Exe- 
cution Creditor— Fraudulent  TVansfer— Fraudu- 
lent Preference— Bankruptcy  Act,  1869,  s.  6,  sub-ss, 
2,  5,'and  s$.  87, 92.]    P.  recovered  judgment  for 


a  sam  exceeding  £S0  from  a  trader,  and  on  the 
8th  of  Angnst  lodged  an  execution  in  the  hands 
of  the  sheriff;  who  seized  six  of  his  horse8.->On 
the  11th  of  Angnst,  before  any  sale  had  been 
made  by  the  sheriff,  the  debtor  agreed  with  P.  to 
sell  him  the  six  horses  which  the  sheriff  had 
seized  for  the  amount  of  the  debt  and  the  sheriff's 
charges ;  and  P.  accordingly  withdrew  the  exe- 
cution, but  he  left  the  horses  in  the  debtor's 
stables,  and  signed  an  agreement  to  let  the 
debtor  have  the  use  of  them  for  a  certain  payment 
per  day.— On  the  15th  of  August,  P.  removed  the 
horses,  and  soon  afterwards  sold  them  for  about 
the  same  price  as  he  gave  for  them.  The  debtor 
was  at  the  time  of  the  sale  insolvent,  and  on  the 
15th  of  August  he  filed  a  petition  for  li(}uidation, 
and  trustees  were  appointed,  who  claimed  the 
price  of  the  horses  from  P. :— flleW  (affirming  the 
decision  of  the  Chief  Judge),  that  the  sale  of  the 
horses  to  the  execution  cr^tor,  having  been  made 
for  the  purpose  of  avoiding  a  sale  by  the  sheriff, 
was  a  fraudulent  transfer  under  the  2nd  sub-sec- 
tion of  the  6th  section  of  the  Bankruptcy  Act, 
18C9,  and  was  void  agninst  the  creditors. — But, 
$emble,  it  would  not  have  been  fraud  alent  if  the 
debtor  had  been  solvent. — Held,  also,  by  JameSj 
L.J.  {didtentienU  MeUith,  L.J.),  that  the  seizure 
by  the  ^eriff,  followed  by  the  sale  by  the  debtor 
to  the  creditor,  constituted  a  seizure  and  sale 
within  the  5th  sub-section  of  the  6th  section,  and 
an  act  of  bankruptcy  '.—Held,  also,  by  Jame$,  L.J. 
(dubitante  MeUish,  L.  J.),  that  the  sale  was  a  frau- 
dulent preference  of  the  creditor.  Ex  parte  Fbab- 
fiON.    In  re  Mortimer  ^         -         -     867 

XXSCUTOB — Account  at  bankers — ^Married  wo- 
man -----  88 
See  Bankers*  Acxx>x}nt.    2. 

Assets  employed  in  trade        -   809,  888,  n. 

See  Assets  employed  in  Trade.    1,  2. 
Plea  that  Defendant  not  executor — ^Renun- 
ciation of  probate  -  -     781 
See  Plea  that  Defendant  not  £xe- 
cftrroR. 

Power  to  pledge  assets  -  -  -     747 

See  Power  to  pledge  Assets. 

Power  to  sell — Charge  of  debts  and  legacies 

See  Charge  of  Debts  and  Legacies.  [971 
3XPBE88  TBITST— Statute  of  Limitations— Mort- 
gage -----       80 
See  LiMiTATiOKS,  Statute  of.    1. 

7SKGXB — ^Liability  to  repair  -  -     758 

See  Implied  Warrantt. 

TIBTTCIAET  CAPACITT— Money  received  under 
— Committal  under  Debtors  Act  -  881 
See  Committal  under  Debtors  Act, 
1869. 

JXLLSO  AND  SEOI8TBATI0K— Special  resolu- 
tion of  creditors  -  -  -  723 
See  Majority  of  Creditors.    1. 

TIXrUBES— Trade—Bill  of  sale  1078, 1075,  n. 
See  Reoibtration  of  Bill  of  Sale.  1, 2. 
FOBEXaK  OOVTBLAXrr—Ship^Speeifie  Perform- 
aruse — Injunction — Juri$dietion — SubitUuted  Ser- 
vice.']  A  shipowner  of  Hamburg  made,  at  Hamburg, 
an  agreement  with  a  domiciled  Eoglishman  for 


the  sale  to  the  EngHshman  of  a  JTambtfry  ship 
whenever  she  might  return  from  the  voyase  on 
i  which  she  then  was.  The  ship  returned  ana  was 
\  by  the  owner  ordered  to  proceed  to  Smmdertamd. 
The  master  of  the  ship,  who  was  anttiorized  by 
the  shipowner  to  act  as  his  agent  in  the  sale, 
refused  to  deliver  the  ship  exoe|S  oneertain  terns. 
The  purchaser  filed  a  bill  against  tiie  owner  and 
the  master  for  specific  perfonnance.  He  obtained 
leave  to  substitute  service  on  the  master  for  the 
owner,  and  moved  for  an  injunction  to  reatrain 
the  Defendants  from  removing  the  ship  oat  of  the 
jurisdiction : — HM^  that  substitated  cerriee  on 
the  master  was  effectual  and  proper : — JSeld,  that 
the  Court  had  jurisdiction  to  restrain  the  Defen- 
dants from  removing  the  ship,  and  injonctioa 
gianted.— Order  of  MaUm,  V.CL,  affirmed  Hast 
V,  Heewiq        •  -  -  -  -     810 

8.  ^-^  Service  out  of  Juriadidiim.']  The  Tiain- 
tiff,  who  was  domiciled  in  America  but  temporarily 
resident  in  England,  filed  a  bill  against  two  othtf 
domiciled  Americana,  one  of  whom  was  also  tem- 
porarily resident  in  England^  to  enfocoe  a  eontraet 
made  in  America.  He  afterwards  obtained  an 
order  to  serve  the  Defendant,  who  was  in  Awterioa : 
— Held,  that  althong:h  the  Court  had  joriadietion 
to  make  the  order,  it  was  not  a  nroper  case  far 
making  it;  and  the  order  was  discha^ed.  Dins 
V.  Park  -         -         -         -  90, ». 

lOBXIOK  JTjnQlDSST^Fraud'-'Aotixm  at  Latr— 
Ityunetion— Concealment — JuriedietumJ]  A  plea 
of  fraud  is  a  good  defence  at  law  to  an  actioo  on  a 
foreign  judgment;  and  therefore  the  Court  of 
Chancery  will  not,  on  the  ground  that  such  a 
judgment  was  obtained  by  fraud,  interfere  with 
the  action  at  law. — ^In  cases  of  ooncmrent  juris- 
diction proceedings  at  law  will  not  be  interfered 
with  by  the  Court  of  Chancery,  unless  that  Court 
can  give  a  more  perfect  remedy,  or  the  ease  can  be 
better  .tried  by  Uie  procedure  of  that  Court. — 
Decision  of  Malins,  V.C,  affirmed.  OoraENBEix  r. 
Papelier         -----     685 

lOBITEITUBE— Relief  from  penalty  -  lOtt 

See  Relief  vbom  Pbhaltt. 

FRAUI)-- Agent  selling  for  his  own  benefit      86 
See  Purchase  vbom  Agent. 

Allegation  of     -         -  -  -    887 

See  Building  Costbact. 

Bankruptcy  laws — ^Increase  of  seenrity  oa 

bankruptcy  -         -         -         -    818 
I  See  Fraud  on  BANSBrpror  Laws. 

j Bankruptcy — Meeting  of  crediton — BotU 

•  Jide  voting    -  -  -         -     787 

See  Majorett  of  CBXDrroBS.    2. 

I Concealed — Discovery  of—- Statute  of  Limita- 

tions,  s.  26    -  -  -         -     383 

See  Limitations,  Statute  of.    2. 

-  Debtor — ^Prosecution  under  Debt«n  Act  676 
See  Prosecution  under  DEmoBs  Aci; 

1869. 

-  Foreign  judgment— Concurrent  jnrisdictioa 
See  FoBEiGN  Judgment.  [685 

-  Preference  of  creditoni  -         -        888, 614 
See  Fbaudulbnt  PBEnrazNOs.    1,  2. 

-  Sale  of  reversion — ^Expectant  heir  •        4M 
See  UsuBiouB  Contbaot. 


^     ^j    woufcor     *Q    cxocunou  crecuwr — 

Bankruptcy-  -  -  -     867 

See  Execution  Cbeditob. 
Undue  influence — Condonation — Unfounded 

Allegationa— Ck}Uateral  agreement     881 

See  Undue  Influence. 
^TO  OK  BAHKBUPTCT  LAWS— Prorwo  that 
o  «Bci«rUy  thaU  he  increaied  if  the  Debtor  become 
^^upt-^  Agreement  for  BiU  of  Sale—Begia' 
^tonr~~n  A  18  Yid,  c.  36,  8.  7.]  A,  sold  a 
patent  to  B,  in  conaideiation  of  B.  paying:  royal- 
"®5  *?  ^-  •^-  at  the  same  time  lent  A.  £12,500  ; 
and  It  was  agreed  that  B,  should  retain  one-half 
Avli®  royalties,  as  they  became  payable,  towards 
satisfaction  of  the  debt;  prorided  that,  if  ^.  be- 
^me  bankrupt  or  made  an  arrangement  with 
nis  creditors,  B.  might  retain  the  whole  of  the 
royalties  in  satisfaction  of  the  debt.  A.  became 
a  liquidating  debtor:— fleW,  that  B,  had  a  lion 
on  one-half  only  of  the  royalties,  and  that  the 
proviso  that  he  might  retain  the  whole  of  the 
royalties  in  case  of  A'«  bankruptcy,  &c .  was  a 
fraud  upon  the  bankruptcy  laws,  and  void.— An 
agreement  for  a  bill  of  sale,  if  relied  on  as  an 
equitable  assignment  of  the  property,  requires  to 
be  registered  under  the  BiUs  of  8dU  Act  (17  &  18 
Vict.  c.  36).  Ex  parte  Maokay.  Ex  parte  Bbown. 
inr^jBAVONS  -  -  -  -     848 

raATJDS,  STATUTE  0¥—WriUen  Agreement  with 
^<^ms  omitted — Rescinding  Agreement— Offer  in 
^ttt.]  The  Plaintiffs  agreed  to  purchase  an  estate 
from  the  L.  Society^  and  to  pay  a  deposit  on  the 
signing  of  the  contract.  Before  it  had  been  signed 
the  PUintiirs  veibally  agreed  with  B.  to  make  it 
over  to  him  on  certain  terms.    In  order  to  enable 
B,  to  deal  with  the  L,  Society,  the  Plaintiffs  signed 
and  gave  to  him  a  memorandum,  making  over  the 
ooutract  to  him  in  consideration  of  his  paying  to 
the  L.  Society  the  deposit,  and  engaging  to  pay  a 
certain  sum  to  the  Plaintiffs;  the  other  terms  of 
the  bargain  between  the  Plaintiffs  and  B^  which 
"were  in  favour  of  the  Plaintiffs,  being  at  B.'a  re- 
quest omitted  from  the  memorandum.     On  the 
same  day  the  contract  between  the  Plaintiffs  and 
the  L,  Society  was  signed,  and  the  part  signed  by 
the  L,  Society  was  given  to  B.,  who  paid  the 
deposit.  B.  afterwards  repudiated  all  the  stipula- 
tions in  favour  of  the  Plaintiffs  which  had  not  been 
inserted  in  the  memorandum.  The  Plaintiffs  then 
filed  their  bill  against  B.  and  the  L,  Society,  ask- 
ing to  have  the  memorandum  between  B,  and  the 
Plaintiffii  cancelled,  and  for  a  conveyance  from 
the  society  on  payment  of  what  was  due  to  them : 
— Held  (affirming  the  decision  of  JtfaZtfM,  V.C.), 
that  a  demurrer  by  B,  was  not  sustainable  on  the 
merits^  for  that  the  memorandum  was  only  ancillary 
to  the  verbal  agreement  between  the  Plaintiffs 
and  B.,  and  any  use  of  it  by  B,  for  a  purpose 
inconsistent  with  that  agreement  was  fraudulent : 
—Held,  farther,  that  if  the  Plaintiffs  could  have 
maintained  a  bill  for  specific  performance  of  the 
parol  agreement  between  them  and  B.,  on  the 
ground  that  it  had  been  in  part  performed — as  to 
which  quare — ^they  were  not  bound  to  do  so ;  but 
that,  as  B.  had  repudiated  that  agreement,  they 
were  entitled  to  faU  back  on  their  original  lights 
under  the  agreement  with  the  L,  SoeSety  :^Jaeid^ 
farther  (differing  from  MaUne,  Y.C.).  that  the 
Vol.  Vm.— Oh.  4 


DUi  was  not  aemurmoie  tor  want  oi  an  oner  lo 
repay  to  B.  what  he  had  paid  to  the  society. 
Jebvis  V,  Bebbidoe    -         -         -         -     851 

FBATJDULZHT  PBERRXJNGE  —  Bankruptcy — 
Act  of  Bankruptcy — Withdrawing  Balance  from 
Bankers^  L.  being  on  the  eve  of  bankruptcy, 
drew  out  all  his  balance  at  his  bankers  and  sent  it 
to  K,j  who  was  emploved  by  him  as  accountant, 
and  to  whom  he  owed  a  considerable  sum.  His 
object  in  sending  the  money  to  K,  was  to  prevent 
its  being  attached  by  another  creditor,  who  had 
issued  a  writ  against  him.  K,  took  back  the 
money,  and  refused  to  accept  it  unless  the  debtor 
consented  to  his  paying  himself  out  of  it.  After 
some  discussion,  the  debtor  agreed  to  this,  and  K. 
accordingly  appropriated  £421,  part  of  the  sum 
entrusted  to  him,  in  satisfaction  of  his  own  debt. 
The  evidence  did  not  establish  that  there  had  been 
anything  which  amounted  to  pressure  for  payment 
on  the  part  of  K,  before  the  occasion  on  which  he 
took  back  the  money  to  L.  Three  days  afterwards 
Xr.  stopped  payment,  and  soon  afterwards  pre- 
sented his  petition  for  liquidation  ;—J7eZ(2,  that 
the  act  of  the  debtor  in  drawing  out  the  balance 
from  the  bankers  for  the  purpose  of  defeating  the 
creditor  who  was  suing  him  was  in  itself  an  act 
of  bankruptcy,  and  that  the  payment  of  the  £421 
to  K.  was  a  fraudulent  preference.  Ex  parte 
Hallidat.    In  re  Liebbbt  -  -  -     288 

2. Bankruptcy — Motive  of  DeXftor — Detire 

to  obtain  Freeh  Credit — Conditional  Delivery  of 
Goods — Preliminary  Meeting  of  Creditors — Bank- 
ruptcy Act,  1869,  s.  92.]  A  trader,  being  in  insol- 
vent circumstances,  applied  to  a  creditor,  to  whom 
he  owed  £2500  for  goods  supplied  in  the  way  of 
his  business,  to  supply  him  with  more  goods  on 
credit.  The  creditor  refused  to  supply  any  more 
goods  unless  the  debtor  paid  £200  on  account  of 
the  goods  previously  supplied.  The  debtor  said 
he  could  not  pay  the  monev,  and  on  being  pressed 
by  the  creditor,  he  offeiea  to  return  goods  to  the 
amount  of  the  £200,  which  he  did  not  want.  This 
the  creditor  agreed  to,  and  the  goods  were  ac- 
cordingly returned  to  him.  On  the  same  day  the 
debtor  filed  a  petition  for  liquidation : — Heild  (re- 
versing the  oecision  of  Bacon,  C.J.),  that  the 
deliverv  of  the  goods  to  the  creditor  was  not  a 
fraudulent  preference.— ^a;  parte  Blackburn  (Law 
Rep.  12  Eo.  858)  approved.— Held,  also,  that  the 
trustee  in  the  liquidation  was  not  entitled  to  have 
the  goods  given  up  by  the  creditor  on  the  ground 
that  the  delivery  to  him  was  on  condition  of  his 
supplying  fresh  goods,  which  he  had  never  done. 
— Two  of  the  principal  creditors  of  a  debtor  had 
a  meeting  with  him,  at  which  he  admitted  that 
unless  he  could  get  assistance  from  his  friends  he 
must  become  bankrupt: — Heid,  that  one  of  the 
creditors  might,  notwithstanding  the  meeting,  ob- 
tain payment  from  the  debtor  of  a  debt  previously 
due.    Ex  parte  Topham.    In  re  Walkeb        614 

Committal  under  Debtors  Act  -     281 

See  CoMxiTTAL    UMDEB  Debtobs  Act, 
1869. 


'  Sale  by  debtor  to  execution  creditor  - 
See  ExEOUTioE  Cbeditob. 
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"nEKHOLD  BOVBEB*' —  Wm—Construetion-' 
Devise— Mortgage-money.']  The  lessee  of  a  term 
T  1 


"7SEXE0LB  H0U8SS'*— -eontmtiecl. 
of  yean  in  four  kooaes  aflsigned  the  tonn,  by 
way  of  mortgage,  to  the  owner  in  fee  of  the  im- 
mediate revemon,  who  afterwards  deyiaed  the 
houses  by  the  description  of  "  my  freehold  houses 
Nos.  5,  6,  7,  and  8,  Stock  Street/'  and  was  at  the 
time  of  his  death  in  possession  as  mortgagee : — 
Seld  (affirming  the  decision  of  the  Master  of  the 
Bolls),  that  the  mortgage  debt  did  not  pass  under 
the  devlBe,  but  fonuM  part  of  the  testator's  per- 
sonal estate.    Bowxn  v,  Bablow     -         -     171 

OAKS— Agreement  to  kill— Damage  to  tenant 

See  Collateral  Aobeement.  [756 

GXRZRAL  BVLES  IK   BAHKBTJPTCT,   1870— 
Rule  61        -  -         -  -     690 

See  COUNTT  COUBT  JURiaDICTION. 

BuleeS   -----     284 

See  Debtor  Suiqionb.    2. 
Rules  169, 170. 811       -  -  -     682 

See  Pboof  for  Untaxed  Costs.    1. 
Rules  275. 284, 295       -  -  -     722 

See  >Iajobitt  of  Cbeditobs.    1. 
Om  OB  LOAK— Doubtful  payments         -     888 

See  Loan  ob  Gift. 
GIVT,  OBIGnrAL  OB  SUBSTTnmOKAL— TTtU— 
Conitruction — Member  of  a  Class  dying  be/ore  the 
Date  of  the  WiU^Subatituted  Giftl  A  testatrix, 
among  other  legacies,  gave  to  the  cnildren  of  her 
late  cousin  J^.  H.  £1000.  The  will  contained  a 
proviso  that  if  any  legatee  should  die  in  the  life- 
time of  the  testatrix  leaving  children,  such  legacy 
should  not  lapse,  but  should  be  paid  to  the  chil- 
dren of  the  deceased  legatee.  One  of  the  children 
of  R,  H.  was  dead  at  the  date  of  the  will,  leaving 
children : — fleW  (affirming  the  decision  of  Ma- 
lins,  V.C.)t  that  the  children  of  the  deceased  child 
could  not  take  nndpr  the  proviso  in  the  will  inas- 
much as  the  deceased  child  was  not  a  ''legatee" 
within  the  meaning  of  the  clause. — In  re  Pottet^s 
Truit  (Law  Rep.  8  Eq.  52)  and  Adams  v.  Adams 
(Law  Rep.  14  £q.  246)  distinguished.  Hunteb  v. 
CnxsRiBE         -         -  -  «         _     75X 

GBAHT— Act  in  derogation  of        -         -     668 

See  LiOBT  and  Aib. 
OB0Xnn>£E8S  ACnOV— BUI  to  restrain    -     869 

See  Restbainimg  Gboundless  Action. 
OUABAHTEB— Conditional  -         -  -     082 

See  Deposit  of  Deeds.    2. 
Determination  on  six  months*  notice— Death 

of  guarantor  -  -         .     806 

See  Death  of  Quabantob. 
Illegal  agreement         ...    1036 

See  Co2frBivANCE  to  pbocube  Settling 
Day. 
OITABBIAN— Religious  education  -  -     622 

See  Reliqioch  Education. 

EEIB — ^Right  to  void  accumulations         -     978 
See  AoouinniATioNS. 


-  Sale  of  reversionary  interest    - 
See  UsuBious  Contract. 


-     484 
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E0BSX8— Noise  of     -         -  - 

See  Incbeasing  Nuisance. 
EIJBBAHD  AHD  WIFE— Ante-nnptial  agreement 

as  to  education  of  children  -     622 

See  Reuqioub  Education. 


EUSBAHD  AHD  WTFE^-eoniin^ied. 

Election — Settlement — Bevenumarr  iote- 

rest    -  -  -  -         -    67S 

iSSee  Elbotion. 
Separate  estate— Aooonnt  at  baaken        SS 

See  Banksbsi'  Aooount.    2. 
Settlement  by  Court  of  Ghanoeiy— -Dttuiiste 

limitation     »  -         -         -    488 

See  SvrTLEMBHT  BT  Tbb  Coubt. 
Wife's  equity  to  a  settlement  -         -     888 

See  Equity  to  a  SnTLSMXVT. 
Will  of  wife— Assent  of  husband        -     778 

See  Will  ofMabbixd  Woman. 

HLBOAUTT— Trust— Order  and   diqwsitioD- 
Bankruptcy-  -  -  -     149 

See  Obdeb  and  Disfobition.    4. 

DCPLICATIOir — Covenant  to  carry  on  bosinesE 
See  Sale  of  BuBiKEa&    *  [651 

Warranty  by  lessor  against  noxioiis  plants 

See  Implied  Wabrantt.  [756 

DCFLIXD  WABBABTT— LandZofd  and  Tenatd 
— Noxious  Plants — Yew  Treee — lAabQitif  to  hap 
up  Fences.']  There  is  no  implied  warranty  on  the 
pert  of  a  lessor  who  lets  land  for  agnenltora] 
purposes,  that  no  noxious  plants  are  growing  on 
the  demised  premises. — ^There  is  no  implied  obli- 
gation on  the  part  of  a  lessor  to  keep  op  the  finoes 
of  closes  which  he  retains  in  his  own  nands,  and 
which  abut  upon  land  demised  to  a  tenant,  to  ss 
to  prevent  the  tenant's  cattle  from  straying  on  to 
them.    Ebskine  V.  Adeane  -  -         -     756 

I1CP068IBLE  OOHBinOH     -  -  -     464 

See  Conditional  Gnrr. 
DfCBBASIirO  BUIBAirGE  —  7iijtiii<ito»— rser— 
Bouse.']  The  occupier  of  a  house  in  a  street  in 
London  had,  many  yean  ago,  converted  the 
ground  floor  into  a  stable,  hi  1871  a  new  occu- 
pier altered  the  stable  so  that  the  noise  of  the 
horses  was  an  annoyance  to  the  next-door  neigh- 
bour, and  prevented  him  from  letting  his  hooseaj 
lodgings :— JBeZd,  that  the  fact  of  hordes  having 
been  previously  kept  in  the  stable,  but  so  as  not  V> 
be  an  annoyance,  did  not  deprive  the  neighbour  of 
his  right  to  have  the  nuisance  restrained : — An- 
noyance caused  by  the  unusual  nae  of  a  house  may 
be  a  nuisance  where  like  annoyance  from  ti^ 
ordinary  use  of  it  would  not  be. — Decree  of  the 
Master  of  the  Rolls  reversed.  Ball  v.  Rat  487 
IHBEMNIT7— Breach  of  tmsi— Estoppel  1086 
See  Contbtvabce  to  fboccbe  Settunc^. 
Day. 

Stockbroker— Sale  to  reconp  himself  >     921 

See  Custom  or  Stock  Exchange.    1. 
—  Stockbroker— Transfer  to  io&nt        -     888 

See  Custom  of  Stock  Exchasok.    2. 
INBEHTUBS— Variance  between  two  parts  1002 

See  Amalgamation  or  Companies.    2. 
IRBOBSEIDEHT— Bill  of  lading— Inadvertence- 
Priority        -         -  -  -      1« 
See  Pbopkbtt  in  Goods  shipped. 
OTAHT— Allotment  of  shares  to— Misconduct  of 
directors       -          -          -         -      45 
See  Liability  of  Dibbotobs. 
— —  Maintenance      -          -          -        41ft,  798 
See  Maintenance  or  Irtant.    1, 2. 


mTART — continued. 

Partnez^— Bftnkrnptey  of  adnlt  partner      51 

See  Ordbr  akd  Disposition.    2. 
BeliKiooa  edacation— -Ward  of  Court       622 

Bee  Bkjoioub  Eduoatiov. 
Transfer  of  shares  to^-Past  member  -     206 

SeeJxTAxrTBASSFEsaM. 
Transfer  of  shares  to— Stock  Exchange—In- 

demnitj       .         .         -         .     989 

iSM  Custom  OF  Stock  ExoHAHOi.  2. 
IHTAHT  TRAVBTEBXE  —  CSontribttiory— Paf< 
Member — AduUJ]  A  shareholder  ia  a  company 
transferred  shares  to  an  infant,  who  transferred 
them  to  another  infant,  who  transferred  them  to 
an  adnlt,  and  all  the  transfers  were  registered. 
The  company  was  ordered  to  he  wound  up  more 
than  a  year  after  the  first  transfer,  but  less  than  a 
year  after  the  last  transfer : — Heid  (rerersing  the 
decision  of  the  Master  of  the  Bolls),  that  after  the 
company  had  once  obtained  an  adult  shareholder, 
the  intermediate  transfers  could  not  be  avoided, 
that  the  shareholder  ceased  to  be  such  at  the  date 
of  the  first  transfer,  and  that  he  could  not  be  put 
on  the  list  of  past  members.  In  re  Contract  Cor- 
poBATioN.    Gooch'sCasb     -         -         -     266 

DfJUKGIIOV— Action — Groundless  action  369 
See  RssTBAiNiNa  Groundless  Action. 

Action  on  policy  of  insurance  -       22 

See  RssTRAiNiNa  Action  on  Fouot. 

—  Action  on  foreign  judgment  -  -     696 

See  FoRKioN  Judombnt. 

Bankruptcy      -         -     214,665,696,748 

See  Injunction  in  Bankruptcy.    1 — 4. 

—  Ex  parte — Suppression  of  material  fact  1064 

See  Pabty-wall. 
Foreign  contract — ^Foreign  ship        -     860 

/See  Foreign  Contract.    1. 
Light  and  air     -  -  -  -     668 

See  LiOHT  and  Air. 
Nuisance— Noise  of  horses      -         -     467 

See  iNCRBAfiiNa  Nuisanos. 


•  Nuisance — Trifling  annoyance 
See  TRETLiNa  Nuisance. 


-     660 


-     125 


Obstruction  of  way 

See  Obstrcction  or  Wat. 

PoUution  of  river 

See  Pollution  or  Bivbb. 

Proceedings  in  arbitration      -  476,  n. 

See  Submission  to  Arbitbatiqn.    2. 

Sale  by  trustee — Depreciatory  condition  of 

sale 902 

See  Conditions  or  Sale.    2. 
■^—  Usurious  contract—Sale  of  reversionary  in- 
terest ....     484 
See  Usurious  Contract. 
— ^  Works  in  mine  -         -  -         -     478 

See  Subuission  to  Abbitbation.  1. 
ISmcnOV  ni  BAXKBITPTOT  — iMratmfig 
Prooeedings  in  Chancery—Bankruptcy  AdL,  1869, 
••  72.  ]  A  testator  up  to  his  decease  carried  on 
business  in  partnership  with  his  son.  The  capital 
belonged  to  the  father,  and  the  articles  contained 
provisions  vesting  the  son's  share  immediately  on 
the  father's  death  in  the  father's  executors.  The 
father  by  will  appointed  the  son  and  two  other 
persons  executors,  with  discretionary  powers  to 


IRJTJHCnOK  ZV  BAnSTTPTCT— eonh'niMd. 
sell  the  business  to  the  son  and  to  continue  it  in 
the  meantime.  The  son  alone  proved,  and  con- 
tinued the  business  with  the  testator's  assets,  and 
within  a  Year  from  the  father's  death  a  suit  was 
instituted  by  separate  creditors  of  the  father  for 
the  administration  of  his  estate.  A  receiver  was 
appointed  in  the  suit,  and  shortly  afterwards  a 
trustee  viyis  appointed  under  a  liquidation  Peti- 
tion which  had  been  presented  b^  the  son  before 
the  receiver  was  appointed.  The  bill  was  amended 
by  making  the  ^ustee  a  party,  and  praying  an 
injunction  to  restrain  him  from  meodling  with 
the  estate  of  the  testator.  The  Begistrar  in  Bank- 
mi>topr  refused  an  application  by  the  trustee  for 
an  injunction  to  restrain  the  Plaintiffs  from  taking 
any  proceedings  in  the  suit  for  the  purpose  of  in- 
tenering  with  the  realization  and  distribution  of 
the  stock-in-trade  and  effects  of  the  firm,  and 
Jfo/tiu,  V.C,  in  the  suit,  nanted  an  injunction  to 
restrain  the  trustee  from  mteiferin^  with  the  tes- 
tator's assets,  unless  he  should  pav  into  the  Court, 
in  the  names  of  the  receiver  and  himself,  a  sum 
of  £48,000  realized  from  the  assets  of  the  busi- 
ness : — BiM  f  reversing  both  decisions),  that  the 
Court  of  Banlnruptcy  was  the  proper  forum  for 
deciding  the  questions  arising  between  the  estatea 
of  the  fither  and  the  son,  and  that  the  injunction 
in  Chancerv  must  be  discharged,  and  an  injimo- 
tion  in  Bankruptcy  granted,  to  restrain  the  Plain- 
tiffs from  taking  any  proceedings  in  Chancery 
against  the  trustee  in  respect  of  any  property 
come  to  his  hands.  Moblkt  v.  Whttx.  In  re 
White  -         -      '    -         -         -         -     214 

2. Beetraining  Proceedings  in  a  Chancery 

SuO-^Bankruptcy  Act,  1869,  8.  72.]  A  suit  in 
Chancery  was  instituted  by  legatees  nnder  the 
will  of  a  testator  against  his  executors,  and  against 
the  continuing  partners  of  a  firm  of  which  he  had 
been  a  member  at  the  time  of  his  death,  and 
B.  S.  />.,  another  partner  who  had  retired  after 
the  testator's  death,  for  the  purpose  of  winding 
up  the  affairs  of  the  partnership  as  they  existed 
at  the  time  of  the  testator's  death,  and  obtaining 
payment  to  his  estate  of  the  share  of  the  capitu 
which  was  due  to  him.  After  the  bill  was  filed 
the  continuing  partners  filed  a  petition  for  liqui- 
dation by  arrangement,  and  a  trustee  was  ap- 
pointed. The  trustee  was  made  a  party  to  the 
suit  bv  a  supplemental  order,  but  no  relief  was 
pravea  against  him. — ^The  trustee  having  applied 
to  the  Court  of  Bankruptcy  fbr  an  injunction  to 
restrain  the  proceedings  in  the  suit  as  against 
him,  it  was  Held  by  Bacon,  C  J.,  that  the  Court 
had  no  jurisdiction  to  grant  the  injunction. — 
After  the  order  waff  msde  B,  S,  D.  also  filed  a 
petition  for  liquidation  i-^Edd^hy  the  Lords  Jus- 
tices, that  the  Chief  Judge  was  right  in  refusing 
the  injunction,  B,  S.  D.  being  then  solvent. — But' 
held,  on  the  production  of  evidence  that  B.  S.  D, 
had  also  become  a  liqnidatin|f  debtor,  that  all  the 
matters  in  question  in  the  smt  might  be  properly 
determined  in  Bankruptcy;  and  mat  the  trustee 
was  entitled  to  the  injunction  asked  for.  Ihi  parte 
OoBDON.    Jnrs  Dixon         -         -         -     666 

8, .....  Liquidation  by  ArrangemenJtr^Non-paif^ 

ment  of  Compotition  by  Debior^Bankrwptey  Ak, 

1869,  s.  125.J    Where  a  creditor  objects  to  be 

bound  by  an  arrangement  with   creditora  on 

T2  X 


TSTUKCnffE  IV  BAVSSVPTOT'-eon/tmied. 
grounds  peraonal  to  himself  and  not  applicable 
to  the  rest  of  the  creditors  he  will  not  be  re- 
strained hj  the  Oonrt  of  Bankniptcy  ftom  trying 
the  question  in  an  action  at  law.~A  creditor  re- 
ftisea  to  be  bound  by  a  resolution  for  a  composi- 
tion registered  under  the  125th  section  of  tho 
Bankruptcy  Aot,  1869,  on  the  ground  that  his 
name  was  not  duly  inserted  in  the  debtor's  state- 
ment of  debts,  and  that  the  composition  had  not 
been  tendered  to  him  within  the  prescribed  time : 
— jBsZd,  that  he  ought  not  to  be  restrained  from 
suing  the  debtor  at  law.  Ex  parte  Fapkb  Staih- 
INO  OoMFANT.    In  re  BibhOp  -         -     596 

4. C(mpontion— Bankruptcy  Act,   1869 

(82  <fe  33  Viet,  c  71),  8$,  72, 127.]  Where  resolu- 
tions accepting  a  composition  payable  by  the 
debtor  have  been  duly  passed  and  registered  un- 
der the  Bankruptcy  Act,  1869,  a  creditor  will 
be  restrained  from  proceeding  at  law  in  order  to 
try  the  validity  of  the  resolutions. — Order  of 
^ocofi,  0  J.,  affirmed.    In  re  Thorpb.   Ex  parte 

£Ubisl -  -  -  -  -     743 

ZVSIALMJEJITB— Sale  by— Right  of  Tender  to 
refuse  further  delivery      -  -     289 

See  Stoppage  in  Transitu. 
nraiBVOnOVB  TOB  DXZD— variation  from  430 

See  VOLUNTABT  SSTTLBMBNT. 

nmnUUrOB  OOXPAKY— Power  of  directors  to 
refuse  to  register  transfer  -  -     446 

See  Tranbfib  or  Shabeb.    1. 

IVTEXTZOK— Execution  of  power  -  -  237 
See  Defective  Execution. 

nrXBSST— Money  lost  1^  breach  of  trust  711 
See  Tbusteb  of  Gbeditobs'  Deed. 

—— Partnership  accounts  -  -  -  1 
See  Pabtnership  Accounts. 

UITJBABST  07  PLAINTm— Smallness  of  inte- 
rest—Infant Plaintiff  -  -  902 
See  OoNDiTiONS  of  Sale. 

IBBXGT7LABITT— Registration  of  shares  -  881 
See  Tbansfeb  of  Shares.    2. 

jonrr  ahb  sebarate  vnKnsB-^Froof  of 

D^bU— Proof  by  Partner  against  EeUUe  of  Co- 
partner— Principal  and  Surety.']  jff.,  a  partner  in 
a  banking  firm,  entered  into  a  bond  wiu  a  board 
of  guardians,  on  being  appointed  their  treasurer, 
with  two  sureties,  one  of  whom  was  K.,  a  partner 
in  the  firm,  and  the  other  was  K,  who  was  not  a 
partner.  H.  kept  the  account  of  the  guardians' 
money  at  his  bank  under  a  special  heading,  **  JVor- 
foieh  Union,"  and  a  sum  of  £5677  was  standing 
to  that  account  when  the  bank  stopped  payment. 
M,  died  shortly  after  the  stoppage,  and  his  estate 
was  administered  in  Ohanoerr.  The  other  part- 
ners were  adjudicated  banloiipts.  The  joint 
estate  and  B*$  separate  estate  were  alleged  to  be 
insolvent:  joint  debts  to  a  large  extent  remained 
unpaid;  K*s  separate  estate  was  solvent.  The 
amount  due  to  the  guardians  was  paid  by  ^..who 
recovered  by  proof  upon  tiie  separate  ostate  of  £., 
his  co^surehr,  one  moiety  of  the  amount  paid.  The 
trustee  of  K,*s  separate  estate,  who  was  also  the 
trustee  of  the  estate  of  the  bankrupt  partners, 
then  claimed  to  prove  against  H,*8  separate  estate 
for  the  amount  of  the  moiety  paid  to  E.  out  of 
K,*s  estate:— JSsU,  that,  as  the  partnendup  re- 
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oeived  the  money  from  and  owed  it  to  tho  guar- 
dians, the  relation  of  principal  and  surety  never 
in  reality  existed  between  H.  and  K,    The  claim 
was  therefore  disallowed.— Order  of  the  Master  of 
the  BoUs  afiSrmed. — ^Whether  Ex  parte  Topping 
(4  D.  J.  &  8.  551)  would  appij  to  a  case  where 
the  separate  estate  in  respect  o£  which  the  proof 
is  sought  to  be  made  is  solvent,  so  that  any  surplas 
would  go  to  the  joint  estate,  quxrt.     Lackt  r. 
Hill.    Lenst  v.  Hill  ...    441 

2.  —  Bankruptcy — Alteration  of  Ettate  ty 
Partnership  Deed — Surviving  Partner.']     Bv  a 
partnership  deed  it  was  stipulated  that  X  and  B. 
should  be  partners  in  the  profits  of  the  biisine&% 
the  capital  of  which  belonged  to  A. ;  and  that  cti 
the  death  of  A.  the  partnership  should  be  dis- 
solved, and  B*s  share  of  profits  should  thence- 
forth belong  to  A,*s  representatives,  and  that  h> 
representatives  should  thenceforth  canyon  Hk^ 
business,  and  that  B.  should  receive  frdin  thtm 
his  share  of  the  profits  up  to  Jl's  death.    JL  died 
during  the  partnership,  having  appointed  B.  hi:* 
executor,     n.  carried  on  the  trade  for  fourteen 
months,  and  then  filed  a  petition  for  liquidation. 
Part  of  the  stock-in-trade  which  existed  at  .4.*< 
death  still  remained  in  specie,  but  the  greater 
part  had  been  disposed  of  by  B.  in  the  ormrse  o\ 
the  business,  and  fresh  stock-in-trade  bought  by 
him : — Held  (affirming  the  decision  of  Mr.  Kegl^ 
trar  Pepys\  that  the  partnership  deed  bad  not  tin' 
eflTect  of  converting  the  stock-in-trade  into  sepi.- 
rate  estate  of  A,,  but  that  so  tnuch  of  tlte  pit^nt 
assets  as  had  been  in  existence  at  A*s death  vae 
applicable  as  joint  estate  to  pay  the  joint  cn>- 
ditors  of  the  firm,  and  so  much  as  had  be*-ii 
bought  since  A*s  death  was  applicable  as  se^a- 
rate  estate  of  B, : — Hetd,  also,  tliat  the  previou-. 
decision  in  this  cose  (Law  Kep.  8  Ch.  214)  ha>l 
concluded  the  question  of  the  Court  in  iHuch  the 
joint  estate  was  to  be  administered,  and  that  it 
could  not  be  re-opened.    Ex  parte  Moblet.    7a  rr 
White  ------  1026 

JOINT  AND  SEVERAL  CONTEAOTS —Proof  iu 
bankruptcy  -         -  -  -     914 

See  Pboof  fob  Joint  asj>  Several  Ca5- 

TRACTS. 

JOINT  0WNEB8HIP— Order  and  disposition— 
Bankruptcy-  -  -  -       61 

See  Obdeb  and  DisposiTiosr.    2. 

JUDOXENT  —  Forei^  —  Fraud  —  Injunction  — 
Concurrent  jurisdiction     -  -     986 

See  FoBEiOH  Jcdqment. 

JUNCTION— Railway  station— Hight  to  use    841 
/See  Tbaffio  Arbangexent.    1. 

JUBIBDICTION— Bankruptcy  and  Chancery     83 

See  Bankruptcy  Juribdiction. 
Bankruptcy  and  Chancery      -        814, 555 

See  INJUNCTION  in  Bakeruptct.    1,  2. 
Concurrent — ^Foreign  judgment  obtained  bt 

fraud  -         -  -  -     e» 

See  FoBEiON  JinxaifENT. 
-— -Cononrient — ^Injunction  to  restiain  act'ca 

on  policy      -  -  -  -      88 

See  BsaTRAiNiNa  Aenoir  on  Pouct. 
—  County  Court  district — ^Avoiding 

See  CocNTT  Court  JiniBDionDir. 


Foreign    contract— Injanotion—SabBtituted 

eervioe  -  -  -         -     g^ 

See  FoREiGK  Comtraot.   1. 

Foreign  contract — Service  out  of  jurisdic- 
tion ...  -  862,  n. 
See  Foreign  Contsaot.    2. 

Infant's  real  estate— Allowance  of  m^n- 

tenance        -  -  -  -     415 

See  Mahttenanoe  of  Infant.    1. 

Solicitor — ^Taxation  of  costs — Special  agree- 
ment- -  -  -  -  66 
See  Taxation  of  Costb. 

JUST  ALL0WAKCE8— Trustees  improving  estate 
See  Ajbsxtb  lOiFLOTED  IN  Tbade.  1.  [809 

LACHB8-— Contributory — ^Aoquiesoenoe  in  allot- 
ment of  shares  .  -  -  10Q2 
See  Ahalqahation  of  Ck)MPANiK8.    2. 

LAin>IX)BD  AHD  TEHAHT— Damage  to  tenant 
— Keeping  up  fencing— Noxious  plants 
See  Ihplizd  Wabbantt.  [766 

—  Damage  to  tenant— Game       -  -     766 

See  Collatebal  Aobekmbnt. 

T.-gAiTR — ^Agreement  for— Specific  perfonnance  of 

part   -----       96 

See  DiviBiBLB  Ck>NTBAcr. 
Lights— Obstruction  by  lesaor  -     668 

See  Light  and  Aib. 
Mine— Arbitration  clause        -  -     478 

See  Submission  to  Abbitbation.    1. 
Parol  variaiion  —  Collateral  agreement  — 

Game  -  -         -         -     766 

See  Collatebal  Agbeeuemt. 
Trade  fixtures— Bill  of  sale      1073. 1076,  n. 

See  Begibtbation  of  Bill  of  S alb.    1 , 2. 

LEASEKOLDft— Renewable— Pttichase  of  rever- 
sions -  -  -  -  -  870 
See  Renbwablb  Lbascbolimi. 

LEGATEES  OF  LUKATIG— Right  to  attend  pro- 
ceedings in  Lunacy  -  -  789 
See  Attendakce  in  Lxjnaot. 

LEX  BSI  8ITJB  —  Scotch  descended  estates — 
Administration       -  -  -     842 

iS^  Mabshaluno. 

LT  ABTTiTTY—  Directors         -  -         -       46 

See  Liabiutt  of  Dibectobs. 

Landlord  and  tenant— Maintenance  of  fences 

See  Implied  Wabbanty.  [766 

— *  Shipowners — Limitation  of     -  -     Ml 

See  Limitation  of  Shifowneb's  Ll&bi- 

UTY. 

Trastee  of  creditors*  deed— Negligence  711 

See  Tbusteb  of  CBBDrroBs'  Deed. 

LIABILITT  OF  DISECT0B8  —  GtmpaniM  Act, 
1862,  8,  leS—Mitoonduet  of  Director— Winding- 
up — AUotment  to  InfantA  A  director  of  a  com- 
pany induced  three  of  his  children,  who  were 
minors,  to  apply  for  shares.  Shares  were  allotted 
to  each,  ana  he  gave  them  monev  to  pay  the  sums 
payable  on  allotment.  All  the  Bnares  in  the  com- 
pany were  allotted.  The  company  never  paid  any 
aividend,  and  an  order  for  winding  it  up  was 
made  beifore  any  of  the  children  had  attained 


twenty-one.  The  in&nts  were  placed  on  the  liat 
of  contributories,  and  an  order  was  made  against 
each  for  payment  of  an  arrear  of  oalls,  but,  their 
infancy  having  been  discovered,  no  attempt  was 
made  to  enforce  it :— JSeZd  (affirming  the  order  of 
the  Vice- Warden  of  the  Stannaries),  that  the 
father  was  liable  to  pay  the  amonnt  of  these  calls, 
as  a  loss  occasioned  to  the  company  by  hia  breaoh 
of  duty  as  director  in  having  shares  allotted  to 
infants.  In  re  Cbbnybb  and  Whkal  AwttAWAw 
United  Mining  Company.    Ex  parte  Wilbov  46 

LIEV— Bankers— Separate  accounts— Deposit  of 
securities     -  -  -  -       41 

See  Bankbbs'  Account.    1. 

Debts  incurred  by  liquidating  debtor  after 

discharge— Stock-m-trade  -     90 

See  Debts  subsequent  to  Dibohabob. 

Solicitor— Costs  -  -  -  -     918 

See  Solicitob's  Lien.    ' 

LUB  nreUEAEGS— Injunction  to  restrain  setion 
See  RESTBAiNiNa  Action  on  Polict.  [89 

LIGHT  AHD  AJSL-^Leaee—After-cu^ired  EdaU,"] 
A  lessor  granted  a  lease  for  twenty-one  years  of  a 
house  with  its  apnnrtenances,  amongst  which 
lights  were  specified.  At  the  time  of  the  grant 
he  held  an  adjoining  house  for  a  term  of  years. 
He  subsequently  acquired  the  revefsion  esqwo- 
tant  on  the  term  in  the  adjoining  house;  and 
after  the  expiration  of  the  term  he  proceeded  to 
build  on  the  site  of  the  adjoining  house  in  a  man- 
ner which  might  interfere  with  the  lights  of  the 
demised  house,  those  lights  not  being  ancient 
lights  :—Held  (reversing  the  decision  of  Malin$, 
y.C),  that  the  lessor  was  not  by  his  grant  pre- 
vented from  so  building.    Booth  «.  Aloogk   6tt 

Party-waU         -  -  .         -   1084 

See  Pabtt-wall. 

UXITATIOK  OF  8HIF0W]rER*8  LIABILITT- 
CarrierB—JnjwMiion— 17  A  18  VicL  o.  lOi,  j.  51 
—25  A  26  VuA,  c.  63,  $,  54.]    A  railwav  comna* 
carrying  passengers  and  goods  partly  by  rail^ 
and  partly  by  their  own  ships,  is  entitled  to 
limitation  on  the  liability  of  shipowners  imp 
by  the  Merchant  Shipping  Acts.— A  railway 
pany,  known  to  be  also  shipowners,  oontrac 
carry  passengers  and  goods  uom  London  to 
tey.    The  passengers  and  goods  were  U 
railway  fh>m  London  to  Southampton^  t 
there  put  on  board  a  ship  which  belong 
company.  The  shipy  on  her  way  to  Guer 
into  collision  with  another  ship  and 
several  of  the  passengers  and  au  the  i 
tions  were  brought  against  the  com 
viving  passengers  for  loss  of  lugi 
delay,  by  shippers  of  goods  for  loss 
by  the  administrators  of  lost  pasp 
mages ; — KeU,  that,  as  to  all  the  r 
those  for  delay),  the  liability  of  t 
by  the  Merchant  Shipping  Ac' 
amount  of  £15  per  ton  on  toe  tc 
that  the  amount  so  payable  sh 
by  the  Court  of  Chancery,  am' 
against  the  railway  compar 
delay)  should  be  restrained, 
of  tha  Rolls  varied.  Londo 

fi^IUWAJ  COMFABT  V.  JaJT 


prea  Tnut  —  Conveyance  wpon  Tnut  to  eeU  in 
defavU  of  Beoaymeni  of  Advance  (3  <&  4  WiU,  4, 
0.  27),  M.  25,  2S^!FBrm  of  Yeaf—Conveyance  of 
Fee — Implied  SumenderJ]  A  seourity  in  the 
fonn  of  a  truat  for  eale  is  a  mortsage  within  the 
meaning  of  the  28th  section  of  the  StatiUe  of  Idmi- 
toltofM.— Before  1829  L,  had  demifled  two  estates 
to  P.  for  long  tenns  of  years  by  way  of  mortgage. 
On  the  11th  of  Februaiy,  1829,  P.  made  to  L.  a 
further  advance,  and  JL,  by  a  deed  to  which  P. 
was  a  party,  but  not  a  conveying  party,  conveyed 
the  fee  in  those  estates  and  another  estate  to  C. 
upon  trust  for  P.,  his  heirs,  executors,  adminis- 
trators, and  assigns,  nevertheless  upon  the  furthev 
trusts  hereinafter  declared ;  which  were,  to  permit 
L.  to  continue  in  possession  and  receipt  of  rents 
till  the  11th  of  August,  and  if  L.  should  then  re- 
pay the  further  aavance  with  interest,  and  the 
other  mortgages  charged  on  the  property  and 
thereinafter  specified,  to  reoonvey  to  L.,  his  heirs 
or  assigns ;  but  in  default  of  payment,  then  that 
C,  his  heirs  or  assi^^ns,  should  immediately,  or  at 
their  or  bis  discretion,  enter  into  possession,  and 
sell  the  estates,  and  stand  possessed  of  the  proceeds 
in  trust,  in  the  first  place,  to  pay  costs,  then  the 
sums  due  to  P.  with  interest,  and  a  sum  due  on 
mortgage  to  another  person  with  interest,  and  to 
pay  the  suiplus  to  X.,  his  executors,  administra- 
tors, or  assigns.  L.  at  the  same  time  attorned 
tenant  to  P.  Default  having  been  made  in  pay- 
ment, P.  entered  into  possession  in  1832,  and 
thenceforth  received  the  rents  and  let  the  pro- 
perty. Sales  were  subsequently  made  of  parts  of 
the  property,  the  last  being  in  1848,  and  C.  con- 
veyed to  the  purchasers,  P.  bein^  a  party,  and  it 
was  agreed  that  all  terms  should  be  assigned  in 
trust  to  attend.  In  1871  L:$  heir-at-law  filed  a 
bill  to  haye  the  trusts  of  the  deed  of  1829  carried 
into  execution : — Held  (reversing  the  decision  of 
the  Master  of  the  Bolls),  that  the  deed  of  1829  did 
not  create  a  trust  of  the  estate  for  the  benefit  of 
the  mortgagor  which  h^  could  enforce,  so  as  to 
bring  the  case  within  the  3  &  i  Will.  4,c  27,  s.  25, 
but  was  a  mortgage  within  the  meaning  of  sect.  28 
of  the  same  statute  i—Held,  also,  that  there  was 
no  implied  merger  of  the  terms  created  by  P.*s 
earlier  securities,  and  that  those  securities  re- 
mained in  force  notwithstanding  the  deed  of 
1829;— JSeM,  further,  that  although  the  deed 
created  an  express  trust  in  &your  of  L,  of  the  sur- 
plus proceeds  of  sale  after  paving  incumbrances, 
no  relief  could  be  given  to  the  Plaintiff  on  this 
ground,  as  it  was  not  alleged,  nor  was  there  any- 
thing to  lead  to  the  supposition,  that  there  had 
ever  been  any  such  surplus : — Held,  therefore  (re- 
yersing  the  decision  of  the  Master  of  the  fiolls), 
that  the  bUl  must  be  dismissed  with  costs.  Lock- 
nro  V,  Pabxeb  --.---     80 

2, 3  <fe  4  Wm.  4,  c  27. «.  26—  Concealed 

Fraud  ^Purchaser  for  Value  — Legal  Tttia— 
8uU  in  Eauiiy,']  The  Plaintiff,  by  his  bill,  stated 
to  the  following  effect:— That  an  estate  being 
limited  to  the  Plaintiff's  father  for  life,  remainder 
to  his  first  and  other  sons  successively  in  tail, 
the  father  in  1797  intermarried  with  a  woman 
who  had  been  his  mistress,  and  had  just  borne 
him  a  son ;  that  after  the  marriaee  the  parents 
agreed  to  pass  off  the  son  as  legitimate,  and  he 
was  always  recognised  as  such;  that  the  Plaintiff, 


who  was  bom  ten  years  afterwards,  was  the 
eldest — ^but  was  brought  up  in  the  belief  that  be 
was  the  second— legitimate  son;  that  when  the 
illegitimate  son  came  of  age  he  was  informed  bv 
the  father  that  he  was  illegitimate,  and  with  that 
knowledge  joined  the  father  in  suffering  a  reoovery 
to  bar  the  entail;  that  on  the  marriage  of  the 
illegitimate  son  in  1823,  he  and  the  father  made 
an  ante-m^ptial  setUement  of  the  estates,  whieh 
was  n^otiated  by  the  wife's  fSsther,  aa  her  agent, 
and  on  her  behalf,  with  full  knowledge  that  the 
husband  was  illegitimate ;  that  the  father  died  in 
1882,  upon  whicm  the  illegitimate  aon  entoed 
into  possession,  and  remainedso  till  his  death  id 
1842,  ever  since  which  time  his  eldest  son  had 
been  in  possession ;  that  the  Plaintiff  bad  never 
until  18(}6  believed  or  suspected,  or  had  any  leascm 
to  belieye  or  suspect,  that  his  elder  brother  wa6 
illegitimate ;  and  the  bill  prayed  for  a  dedantiiai 
that  the  Plaintiff  was  entitled  to  the  estates,  and 
that  ^the  Defendants,  who  claimed  under  the  set- 
tlement of  1823,  might  be  ordered  to  give  up 
possession  to  him.  The  Defendants  deminrred  :— 
Held,  that  a  Court  of  Equity  had  jurisdiction  : — 
Held,  thdt  the  designedly  bringing  up  the  Plsin- 
tiff  in  the  belief  that  he  was  the  second  legitimate 
son  was  a  case  of  concealed  fraud  within  the 
meaning  of  the  Statute  of  lAmitaiuna  (3  &  4  WilL 
4,  c.  27,  s.  26X  and  that  time  did  not  begin  to 
run  against  the  Plaintiff's  right  to  sue  in  equity 
until  Sie  time  when  he  might  flnt,  with  reason- 
able diligence,  have  discovered  the  frand :  Edd. 
further,  that  a  purchaser  for  value  who,  thoag;h 
not  having  any  personal  notice  of  the  fraud,  con- 
tracts through  an  agent  who  knows  of  the  fraud, 
cannot  protect  himselif  under  the  saving  in  sect  26 
as  a  ^*  hona  fide  purchaser  for  value  who  at  the 
time  of  the  purchase  did  not  know  and  Ind  nn 
reason  to  believe  that  any  such  fhiud  had  been 
committed,"  and  that  therefore  the  pensooa  claim- 
ing under  the  settlement  of  1823  could  not  sustain 
this  defence : — HM,  therefore  (aifizming  the  deei- 
sion  of  JtfoZtns,  V.C),  that  the  demunen  must  be 
overruled.  Whether  a  defence  of  puitiiase  for 
value  under  sect.  26  can  be  raised  by  demurrer, 
and  whether  it  must  not  be  by  plea  oar  answer 
supported  by  the  Defendant's  oam,  i 
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UQinSATIOV  BT  ABXAHOSMZHT— Credit<»v' 
right  to  vote  -  -  -     997 

See  FaocfF  for  Umtazxd  Costs.    2. 

Debts  incurred  after  discharge  -     962 

See  Debts  subsbqcsnt  to  Disohabox. 

— •  IVaudulent    debtor  —  Proseontioa    under 
Debtors  Act  -  -         -     676 

iSies  PBOSBOcnoir  ithdkb  Dbbtobs  Act, 


Signing  resolution— Filing  and  regtstrstioo 

See  Majobitt  of  CitEDrroBS.    1.     [T2I 

UQIJIDATOB^-Beoonstruction  of  company  706 
See  BxooNBTBDonoM  or  Gompaht. 

LIB  yEHlkgyS— Admimstnition  suit— Pbwen  of 
executor  -  -  -  -  747 
See  PowsB  to  pledge  Abbebs. 


LZ8T  B— Wmding- 
SeeTAffT 
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LOAK  OB  QIFI--Gift^Aee^otanoe-—Promia8ary 
Note — Parol  Agreement — Evtaenee  by  ClaimaiU 
under  alleged  Bargain  with  a  Perion  einoe  De* 
ceased  —  iJorrchoraiion,']  IT.,  the  UDcle  of  the 
Plaintiff's  wife,  was  applied  to  by  a  friend  of  the 
Plaintiff  to  advance  £1000  to  defray  some  expenses 
connected  with  the  Plaintiff's  election  as  Member 
of  Parliament.  W,  declined  to  make  the  advance, 
but  said  he  wonld  give  the  Plaintiff  £500  and 
dedaot  it  from  the  legacy  he  intended  to  leave  to 
his  wife.  Shortly  afterwards  W.  sent  the  Plain- 
tiff a  cheque  for  £500.  The  Plaintiff  wrote  to 
thank  tF.,  saying  that  he  would  gladly  repay  it 
at  an  early  opportunity,  and  hoped  shortly  to  be 
able  to  do  BO.  A  few  weeks  afterwards,  as  the 
Plaintiff  deposed,  a  conversation  took  plsoe  be- 
tween him  and  W,,  and  it  was  agreed  at  the 
Plaintiffs  instance  tbat  the  Plaintiff  should  pay 
banker's  interest  on  the  sum  during  W.*$  life; 
and  the  Plaintiff,  for  the  purpose,  as  he  deposed, 
of  effectuating  this  agreement,  signed  and  gave 
to  TT.  a  promissory  note  for  £500,  with  interest  at 
£1  per  cent.,  on  the  understanding  that  payment 
of  the  principal  was  not  to  be  enforced,  but  only 
payment  of  interest*  during  W,"9  life.  After  W*e 
death  his  executors  saed  the  Plaintiff  on  the 
note  for  the  £500 : — Held  (reversing  the  decision 
of  Malin$,  Y.O.),  that  (although,  if  there  had 
been  a  complete  gift  of  the  £500,  it  could  not 
afterwards  have  formed  a  consideration  for  a  pro- 
missory note)  the  executors  were  entitled  to 
recover ;  for  that,  as  the  Plaintiff  had  not,  before 
the  giving  of  the  promissory  note,  agreed  to 
accept  the  £500  as  a  gift,  it  remained  open 
whether  it  should  be  a  gift  or  loan ;  and  the 
giving  the  promissory  note  was  conclusive  evi- 
dence that  the  parties  agreed  upon  its  being  a 
loan;  and  the  Court  could  not  allow  the  docu- 
mentary evidence  to  be  rebutted  by  the  parol 
evidence  given  by  the  Plaintiff  on  his  own  behalf. 
— ^Per/aine8,L.J.  :-fEvidence  of  a  Plaintiff  on  his 
own  behiilf  as  to  a  bargain  with  a  man  since  dead 
ought,  in  the  absence  of  corroboration,  to  be  dis- 
regarded. HiLLv.  WiLsox  ...  888 
LOAK  TO  'BhXtKSBSJSXF'—BankruptcU'-'Proof 
of  Dt^ — Lender  receiving  Share  of  Prq/u*— 28  <f: 
29  Viet,  e.  86,  $.  5.]  M.  lent  certain  sums  to  T.,  a 
trader,  under  a  written  agreement  pursuant  to 
28  &  29  Vict.  o.  86,  by  which  M.  was  to  receive 
in  lieu  of  interest  £40  per  cent  on  the  profits  of 
T*i  business,  and  after  a  certain  period  was  to 
have  liberty  to  determine  the  agreement  at  any 
time,  in  which  event  the  money  was  to  be  repaid 
by  instalments  secured  by  bills  of  exchange. 
While  this  agreement  was  in  force  Jf.,  in  conjunc- 
tion with  H.,  lent  T.  other  sums  of  money,  for 
which  interest  at  £10  per  cent,  was  to  be  paid. 
M.  determined  the  agreement,  and  T.  gave  If. 
biUs  of  exchange  for  the  moneys  advanc^  under 
it,  except  certain  profits  which  were  carried  over 
to  the  £10  per  cent  account ;  but  M.  and  H,  went 
on  advancing  to  T.  other  sums  on  the  £10  per 
cent,  account  After  all  the  trade  debts  of  T. 
which  had  been  due  during  the  pendency  of  the 
agreement  had  been  paid,  T,  became  bankrapt. 
M,  carried  in  a  proof  for  the  moneys  advanced 
under  the  agreement,  and  If.  and  M,  carried  in 
another  for  the  balance  on  the  £10  per  cent,  ac- 
count:— Held  (aflBrming  the  dedaion  of  the  Chief 
Judge),  that  Jtf.  could  not  prove  for  the  moneys 


LOAK  TO  PABTKXB8HIP— oonh'niied. 
advanced  under  the  c^eement,  though  all  other 
debts  existing  during  its  continuance  had  been 
paid  :—Held  (reversing  the  decision  of  the  Chief 
Judge),  that  M.  and  S  could  prove  for  all  moneys 
lent  at  interest  without  any  stipulation  as  to  profits, 
whether  such  moneys  were  advanced  before  or 
after  the  determination  of  the  agreement,  and  that 
although  there  could  not  have  been  a  proof  for  the 
whole  of  the  balance  if  it  had  in  part  consisted  of 
profits,  yet  as  according  to  the  ordinary  mode  of 
attributing  payments  in  an  account  current  the 
profits  carried  to  this  account  had  been  discharged 
by  payments  made  by  T.  on  account,  the  balance 
could  not  be  treated  as  in  any  measure  arising 
from  profits,  and  the  proof  must  be  for  its  whole 
amount : — Semble,  if  an  advance  were  made  under 
the  Act,  with  an  agreement  for  a  share  of  profits, 
and  further  sums  were  advanced  without  any  such 
agreement,  with  an  intention  to  elude  the  Act*  the 
lender  would  be  a  partner.    Ex  parte  Mills.    In 
re  Tbw  ------     689 

LTJKAOT — ^Attendance  at  proceedings        -     789 
See  Attsndakce  in  Lunacy. 

MAIKTEKAKGE  OF  ISFAST^Freehold  EdaU.] 
On  an  application  by  an  infant  for  maintenance, 
the  Court  has  jurisdiction,  without  suit,  to  charge 
the  expenses  of  his  past  maintenance  and  the 
costs  of  the  appUcati6n  on  tlie  corpus  of  a  freehold 
estate  to  which  he  is  entitled  in  fee.  In  re 
HOWABTH         -----      415 

8*  Tnuteu — DiecretionJ]    Trustees  were 

by  will  authorized,  if  they  thought  fit,  to  apply 
the  income  of  shares  to  which  children  were  pre- 
sumptively entitled  towards  the  maintenance  of 
the  children,  notwithstanding  the  father  of  the 
children  might  be  of  sufficient  ability  to  maintain 
them.  A  suit  was  instituted  for  the  Administra- 
tion of  the  estate  of  the  testator  i^Hdd,  that  the 
Court  would  not  control  the  discretion  of  the 
'tmsteee,  and  that,  if  they  thought  it  fit  that  the 
income  should  be  paid  to  the  father  for  the  main- 
tenance of  the  children,  an  order  would  be  made 
for  payment  accordingly.  Bbopht  v.  Bbllaxt  796 
XAJOBITT  OF  CBEDIT0B8  —  Liquidation  hy 
Arrangement — Signing  Special  BeedtUion  prior  to 
its  Filing  or  Begtetration— Bankruptcy  Ad,  1869, 
a.  l25^Bankruptcy  Bvlea,  1870,  rr.  275.  284,  295.] 
The  words  "prior  to  the  filing  or  registration  of 
the  resolution,*'  in  the  275th  rule  of  the  Bank- 
mptey  Btdee,  1870,  mean  **  prior  to  the  resolution 
being  either  filed  or  registered."  Therefore, 
where  a  special  resolution  for  liquidation  has  been 
filed  by  the  person  entrusted  with  it,  it  is  too  late 
for  a  creditor  to  sign  it— The  decision  of  Bacon, 
0 J., reversed.  ExparteTEORSz.  InreBvTLSs  788 

8.  —  Bankruptcy-^BeeoUUion  for  Compon- 
tum—Voiee  of  Creditore—Bona  Jidee— Device  to 
benefit  Debtor  —  Bankruptcy  Act,  1869,  8.  126-< 
Freeh  Firtt  MeetingJ]  A  creditor  who  votes  for  a 
composition  with  a  debtor  is  bound  to  vote  bond 
fide  for  the  benefit  of  the  creditors^  and  not  for  ^e 
benefit  of  the  debtor. — JIf.,  a  creditor,  voted  at  a 
first  meeting  of  oreditors  for  a  resolution  for 
liquidation  by  arrangement.  A  requisite  majo- 
rity not  having  been  obtained,  the  resolution  waa 
not  registered ;  but  the  Registrar,  on  the  appli- 
cation of  the  debtoor,  directed  a  firei^  flnt  meeting 


XAJOBITT  OV  OBZBIXOBS-Hxmtmfkid. 

to  be  called. — ^Before  that  meeting  was  held  M. 
sold  his  debt  to  T,  for  10<.  in  the  pound.  At  the 
meeting  Jtf.,  by  T,'i  direction,  voted  for  a  com- 
position of  2b.  6(2.  in  the  pound,  and  by  his  vote 
the  leenlution  was  canitd : — JTieU,  that,  inasmuch 
as  it  appeared  clear  that  the  vote  in  respect  of  T's 
debt  was  given  for  the  benefit  of  the  debtor,  and 
not  of  the  creditors,  the  vote  ought  to  be  rejected, 
and  the  resolution  was  accordingiy  set  aside. — 
SembUy  the  Registrar  had  no  power  to  direct  a 
fresh  first  meeting  to  be  called.  Ez  parte  Cobb. 
JfireSsDunr  -  -  -  -  -  787 
XABBIAOS  8STTLE1EEXT — Covenant  for  future 
settlement — When  void  in  bankruptcy 
See  CovBKAirr  to  bbttlb.  [718 

XABSEALLIKO  ~  Adminiiiration  —  Scotch  De- 
$eended  Estates — Lex  loci  ret  eit^e— Costs.']  A 
testator  domiciled  in  England  died  possessed  of 
personal  estate  and  also  of  real  estates  in  Scotland. 
His  will  purported  to  deal  with  the  Scotch  real 
estates,  but  was  inoperative  to  pass  them,  and  they 
descended  to  tiie  Scotch  heir.  A  suit  having  been 
institute  for  the  administration  of  the  testator's 
estate  against  the  executors,  one  of  whom  was 
the  Scotch  heir,  he  elected  to  take  the  descended 
estates  in  opposition  to  the  will,  and  gave  up  the 
legacy  which  had  been  bequeathed  to  him  by  the 
will :— HsW,  first,  that  the  liabiHty  of  the  Scotch 
real  estates  to  the  payment  of  debts,  as  between 
the  heir  and  the  pecuniary  legatees,  must  be  de- 
termined by  the  law  of  Scotland,  and  not  by  the 
law  of  the  country  where  the  testator's  estate  was 
being  administerisd :  Secondly,  that  as  the  law 
of  Scotland  threw  the  general  debts  primarily  on 
the  personal  estate,  and  did  not  permit  them  to 
£biH,  directly  or  induectly,  on  the  real  estate  until 
the  personal  estate  was  exhausted,  there  could  be 
no  marshalling  in  the  Eneliah  Court  against  the 
Scotch  heir  in  favour  of  the  pecuniary  legatees  : 
Thirdly,  that  no  part  of  the  general  costs  of  the^ 
suit  could  be  thrown  on  the  Scotch  estates;  and 
that  the  heir  was  entitied  to  his  costs  out  of  the 
personal  estate  except  the  extra  costs  occasioned 
Dy  his  election. — ^Decision  of  the  Master  of  the 
Bolls  reversed.— iSemfrfe,  that  if  the  real  estate 
had  been  situate  in  England,  the  costs  of  the  suit^ 
which,  under  the  circumstances,  would  have  been 
confined  to  the  administration  of  the  personal 
estate,  ought  not  to  have  been  thrown  on  the  real 
estate.  Habbzsok  v.  Habbisok  -  -  34S 
XATEBZAL  FACT— Suppression  of-— Costs   1084 

See  Paktt-walu 
XSEIUrG  07  CBXDIT0B8  -         -         728,  787 

See  Majobitt  or  Cbeoitobs.    1,  2. 
WnrORATiPUlI  07   A8800UTI0V— Appoint- 
ment of  directors    -  -         .     5^ 

See  QUALIFIOATION  OF  DiBXCTOBS.     1. 

mnt— Lease— Arbitration  clause  -  -  478 
See  Submibbion  to  Abbitbation.    1. 

mBOOrairOT  07  DIBSCTOBS— Allotment  of 
shares  to  infemt       ...       45 

See  LlABILITT  OF  DmiOTOBS. 

KOin^--'Leffaey^Wia—Coruiruelwn--^Sumand 
Sume  of  Moneff  owing  to  me  "— ITordf.]  A  testatrix 
made  a  spedfio  disposition  of  certain  property,  in- 
cluding '*all  sum  and  sums  of  money  wnich  shall  be 
due  and  owing  to  me  at  the  time  of  my  deoeaae," 


XOVXT— eonifiMMd. 

and  gave  the  residue  of  her  personal  ertate  to  other 
persons.  At  the  time  of  her  death  in  1781,  she 
was  one  of  the  two  next  of  kin  of  her  son,  who  had 
died  intestate  in  1778.  The  son  was  the  residuary 
legatee  of  his  father,  who  had  died  in  1776.  In 
1800  a  decree  was  made  for  taking  the  acco<imti 
of  a  partnership  in  which  the  fath<*r  had  been 
engaged,  and  which  had  been  dissolved  by  the 
death  of  the  other  partner  a  few  months  before 
the  father's  death.  In  1820  the  repreeentstivei 
of  the  surviving  executor  of  the  feXbet  paid  int/^ 
Court  in  this  suit  a  sum  of  money  on  account  of 
what  was  due  from  the  executor  to  the  &ther'f 
estate  in  respect  of  moneys  coming  from  the  part- 
nership. Nothing  was  shewn  as  to  the  state  of 
the  partnerdiip  assets  or  of  the  estates  of  tie 
father  or  son  at  the  time  of  the  death  of  the  testa- 
trix : — Held  (affirming  the  decision  of  the  Msst«r 
of  the  Rolls),  that  the  moiety  of  the  testatrix  in 
the  fund  in  question  did  not  pass  under  the  gift 
of  "  sums  of  money  due  and  owing  to  me  at  the 
time  of  my  decease;"  but  under  the  leddu^ 
beque5t,  it  not  being  shewn  that  the  assets  were 
at  her  death  in  such  a  state  that  her  share  otraM 
be  treated  as  a  sum  of  money  then  owing  to  her. 
— Bainbridge  v.  Baifibridge  (9  Sinu  16)  distin- 
guished. Mabtin  v.  H0B8OK  -  -  401 
MOBTClAGS-<V)Sts  of  mortgagee    -  -    S9B 

See  Costs  in  Mobtgage  Scit. 
Costs  of  mortgagee — ^Appeal   -  -      78 

See  Sale  of  Commisbiov. 
Devise  of  mortgaged  estate      -         -     171 

See  Fbeehold  HoanB. 
Deposit  of  deed»->  Priority — KegligeDoe  156 

See  Deposit  of  Deeds.    1. 
Deposit  of  deeds— Conditional  gaaiantee  9tt 

See  Deposit  of  Deeds.    2. 
Executor — Power  after  ftdm  inistration  derrr« 

See  PowEB  TO  pledge  Abbbtb.  [747 
Extinguishment  of  debt — Satisfied  term  IN 

See  Satisfied  Tebm. 
-— «  Increase  of  securify  on  bankruptcy   -    64S 

See  Fbaud  on  Bankbuptot  Lawb. 
Proceeds  of  sale  of  commission  -      76 

See  Sale  of  CoiofiBBiON. 
Statute  of  Limitations— Trust  for  sale      10 

See  Ldotationb,  Statute  of.    1. 

KAMI — Trade  name — ^Bight  to  use  of  old  Bais« 

offirm  ....      91 

Sm  Trade  Najo. 
VAUOVAI.  DEBT  OOXUHOOnDUl— Be-transf.  r 

ofstock        -  -  -  .113 

See  Stock  tbanbfbbbed  to  Natiosax. 
Debt  CoMMiBszaNSBB. 
raOIBBABT  OBRBVCnOH — ^Loading  waggoni 

See  Obstbuotion  of  Wat.  [MO 

BBQUOBBCX— Priority— Deposit  of  deeds     lU 

See  Deposit  of  Deeds.    1. 
Trustee  of  creditors'  deed— Penonal  UBkiSU 

See  TBUffiEE  of  Doditobs'  Debdl  [711 
<«HXPEXWB  AHD  Wmm^'^Wia— Parol  Ewi^ 
denee—Ambiguitf-^Nepkewe  and  Nieces  of  Telia- 
tor's  WifeJ]  B^duaiy  gift  in  trust  for  "my 
nephews  and  nieces  living,  and  the  issue,  if  sny. 
of  my  nephews  and  nieoeB  dead  befoie  me.*   The 
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"  HEFHXWB  AND  HDEGES  ''--eofi<tfifi«<i. 
testator  never  had  any  nephew  or  niece  of  his 
own,  nor  had  he  any  brother  or  Bister  living  when 
he  made  hifl  will  :-^Hdd  (affirming  the  decuiou  of 
the  Master  of  the  BoUb),  that  the  nephews  and 
nieces  of  the  testator's  wife  took  under  the  gift, 
and  that  evidence  of  circumstances  making  it 
improbable  that  the  testator  intended  to  benefit 
them,  but  not  tending  to  shew  that  any  other  class 
was  intended,  was  inadmissible.  Shebratt  v, 
MOUNTFOBD      -  .  .  .  .      928 

VZZT  OF  KHr— Right  to  void  accumulations  078 

See  AOOUUULATIONS. 

KOMI— Nuisance— Horses  -  -  -     467 

See  Ikcbbasino  Nuisance. 
KOnCS — Death  of  guarantor — Subsequent  ad- 
vances ....     866 

See  Death  of  Guabaetob. 
Mort^jHge  of  proceeds  of  sale  of  commission 

See  Sale  of  GoMinsnoE.  [76 

VOZIOnS  PLAIITB— Yew  trees— Landlord  and 

tenant  -  -         .         -     766 

See  Implied  Wabbantt. 
AUifiAKCE — By  several  persons      -  -     660 

See  Obstbuction  of  Way. 
Increased— Noise  of  horses      -  -     467 

See  Incbbasimq  Nuisaece. 
Pollution  of  river  -  -  -     126 

See  Pollution  of  Riteb. 
Trifling  annoyance— Delay     -  -         8 

See  Tkifunq  Nuisance, 

OBSTRVCnOK  01  'WKY—Injunetior^—EigU  of 
Way— Eight  of  Way  in  Groee—Nuieanee  arieing 
from  Aeie  of  Several  Persoiu.]  P.  was  the  owner 
of  an  inn,  the  yard  of  which  was  approached  by  a 
passage  over  adjoining  property  of  Jtf.  P,  and  M. 
agreed  to  alter  their  boundary,  and  substitute  a 
new  passage  for  the  old  one.  3f.  accordingly,  in 
1851,  convoyed  to  P.  a  small  strip  of  land  reach- 
ing across  the  end  of  the  new  passage  where  it 
entered  the  yard,  and  granted  to  P.,  his  heirs  and 
assigns,  '*  rights  of  way  at  all  times  and  for  all 
purposes  along  a  passage  intended  to  run  between 
the  piece  of  land  hereinbefore  conveyed  and  a 
street  called  the  TyrreU."  By  another  deed  P. 
re-leased  his  rights  of  way  over  the  old  passage. 
The  Plaintiff  was  a  lessee  of  the  inn  and  yiurd 
under  P.  The  Defendants  were  tenants  of  Jtf., 
occupying  warehouses  on  his  properbr,  and  the 
bill  was  filed  to  prevent  the  Defendants  from 
allowing  carts  and  waggons  to  remain  stationary 
in  the  passage  in  coarse  of  loading  and  unloading, 
so  as  to  obstruct  the  access  to  the  yard;— HeU 
(affirming  the  decision  of  the  Master  of  the  Rolls), 
that  the  necessity  of  the  business  of  the  Defen- 
dants did  not  g^ve  them  any  right  to  oooapy  the 
passage  by  stationary  obstructions  when  any  other 
person  having  a  right  of  way  required  to  pass : — 
Heldy  further,  that  the  right  of  way  was  not  a  right 
in  gross,  but  was  appurtenant  to  the  property 
occupied  by  the  Plaintiff,  so  that  his  lease  gave  him 
a  right  to  the  enjojrment  of  ii.—Adcroyd  v.  Smith 
(10  O.  B.  164)  explained.— The  acts  of  several 
persons  may  together  constitute  a  nuisance,  which 
the  Court  will  restrain,  thoogh  the  damage  occa- 
sioned by  the  acts  of  any  one,  if  taken  alone,  would 
be  inappreciable.    Thobfe  v.  Bbumfitt   -     660 


0FF08ITI0K  TO  PATKHT— New  evidence      S37 
See  Sealing  of  Patent. 

OBDEB  AHD  IXSSPOBaiOlS^Bankruptey^Bm  of 
SdU—Begietration-Al  &  18  Vict.  e.  36.]  On  the 
23rd  of  September  E.  discounted  for  P.  two  bills 
of  exchange  payable  on  the  12th  of  October,  and 
P.  gave  J9.  a  bill  of  sale  as  security,  requesting 
him  not  to  register  it  unless  the  bills  were  dis- 
honoured at  maturity.  H.  accordingly  did  not 
register  it  On  the  12th  of  October  the  bills  were 
dishonoured,  on  which  H.  took  them  up,  and  P. 
gave  him  two  fresh  bills  for  the  same  amount,  and 
a  new  bill  of  sale  of  the  same  chattels.  On  the 
30th  of  October  the  new  bills  were  dishonoured, 
and  If.  gave  directions  to  take  possession  of  the 
chattels.  Early  on  the  31st  a  broker  went  to 
take  possession,  but  could  not  on  that  day  get 
into  the  house  where  they  were.  On  the  same 
day  the  bill  of  sale  was  registered,  and  P.  com- 
mitted an  act  of  bankruptcy  by  filing  a  petition 
for  liquidation,  on  whicn  he  was  subsequently 
adjudged  bankrupt  On  the  1st  of  November  If. 
obtained  possession  of  the  goods : — Held  (reversing 
the  decision  of  the  BegistrarX  that  the  goods 
belonged  to  S.  and  not  to  the  trustee  in  bank- 
ruptcy, for  that  they  were  not  in  the  order  and 
disposition  of  the  bankrupt  with  the  consent  of 
the  true  owner  at  the  time  of  the  act  of  bank- 
ruptcy ;  that  the  BilU  of  Sale  Act  did  not  apply : 
and  that  the  transaction  was  not  invalid  as  oeing 
a  scheme  to  evade  the  provisions  of  that  Act.  Ez 
parte  Habbis.     In  re  ruLUNO       -  -       48 

2. Bankruptcy — Joint  Oumerehip — Bank" 

ruptqf  of  one  Partner— Infant  Partner — Protected 
Dealings  iffiih  Bankrupt— 92  A  33  Vitt,  c.  71,  m. 
15, 94.J  In  order  to  bring  goods,  in  the  order  and 
disposition  of  a  bankrupt  withiu  the  provisions  of 
the  Bankruptcy  Act,  1869,  s.  15,  clauso  5,  they 
must  be  in  the  sole  possession  and  sole  reputed 
ownership  of  the  bankrupt. —  Therefore,  where 
two  partners,  one  of  whom  was  an  infant,  com- 
mitted an  act  of  bankruptcy,  and  the  adult 
partner  was  adjudicated  bankrupt: — Held,  thnt 
the  machinery  and  trade  fixtures  in  the  house 
where  the  business  was  carried  on,  which  belonged 
to  the  landlord,  and  were  with  his  consent  in  the 
possession  of  the  firm,  did  not  pass  to  the  trustee 
m  the  bankruptcy. — ^A  trader's  g^oods  were  seiied 
by  the  sheriff  under  a  judgment  obtained  after 
the  debtor  had  committed  an  act  of  bankruptcy. 
The  landlord  of  the  house  where  the  trade  was 
carried  on  gave  notice  to  the  sheriff  that  the  goods 
were  his  property.  Afterwards  the  trader  was 
adjudicated  bankrupt  upon  the  act  of  bank- 
ruptcy : — Held,  that  the  notice  to  the  sheriff  wad 
not  a  dealing  with  the  bankrupt  under  the  94th 
section  of  the  Bankruptcy  Act,  1869.  Ex  parte 
DoBMAN.     In  re  Lake        -  -         -       61 

S. Bavkrupicy—Coneent  of  True  Owner 

—Banded  Warehouse.]  In  December,  1870,  W. 
bought  from  C.  whisky  in  bond,  to  remain  in  bond 
to  d*$  order  rent  free  for  twelve  months,  after 
which  warehouse  rent  to  be  paid.  In  March, 
1871,  the  price  was  paid.  On  the  19th  of  Febru- 
ary, 1872,  W.  wrote  to  0.  directing  him  to  forward 
a  specified  hogshead  of  the  whisl^,  and  incloaing 
a  c&eque  of  sufficient  amount  to  pay  duty  and  dear 
the  whisky.  On  the  26th  C.  filed  a  petition  for 
liquidation,  having  retained  the  cheque,  but  not 


paid  the  duty  nor  in  any  way  complied  with  W.'s 
directions.  At  the  time  of  sale  the  whisky  had 
been  all  carried  to  TF/«  credit  in  C/«  books,  but 
had  throughout  been  lying  to  C*b  order  at  a  dock 
warehouse : — Held  (reyersing  the  decision  of  the 
Chief  Judge  and  affirming  that  of  the  County 
Court  Judge),  that  this  hogshead  did  not  pass  to 
the  trustee  in  liquidation  as  being  withm  C*b 
order  and  disposition,  as  the  consent  of  the  true 
owner  had  been  determined  by  the  demand  of 
possession,  though  no  notice  had  been  given  to 
the  warehouseman.  Ex  parte  Wabd.  In  re 
COUSTON  «  .  _  -  -      144 

4. JBarikruptcy-'TrugUe^IUegal  Trusf] 

The  chairman  of  a  company,  with  the  assent  of 
the  company,  held  in  his  name  shares  in  another 
company,  which  had  been  purchased  with  the 
money  of  the  first-named  company.  The  chair- 
man became  bankrupt ;  — JeW  (reversing  the 
decree  of  the  Master  of  the  Bolls),  that,  though 
the  purchase  by  one  company  of  shares  in  another 
company  was  illegal,  the  shares  were  not  within 
the  order  and  disposition  of  the  bankrupt  so  as  to 
pass  to  his  assignees,  and  tliat  he  must  transfer 
them  as  the  company  should  direct. — Ex  parte 
Waikiru  (2  Mont.  &  A.*  348)  distinguished.  Gbeat 
Eaotern  Railway  Company  v.  Turner.        149 

5.  Bankruptcy  —  Reputed  Ownership  — 

jPurchaaer*8  Goods  in  Vendor*»  Bonded  Warehouse 
— Customs  of  Partictdar  Trade — Bankruptcy  Ad, 
1869  (32  &  Viet.  c.  71),  «.  15,  suh-s,  5.]  At  the 
time  of  the  presentation  of  a  petition  for  liquida- 
tion by  arrangement  there  were  lying  in  the 
bonded  warehouse  of  the  debtors,  who  were  wine 
and  spirit  merchants  in  Liverpool,  certain  huts  of 
whisky  which  they  had  sold  to  the  Appellant. 
The  goods  were  left  there  for  the  convenience  of 
the  purchaser,  to  whom  a  delivery  warrant  had 
been  given  by  the  vendors,  in  which  they  stated 
that  they  held  the  goods  to  his  order  as  warehouse- 
men. The  vendors  did  not  carry  on  business  as 
general  warehousemen,  but  it  was  proved  to  be 
the  usual  custom  of  the  wine  and  spirit  trade,  in 
Liverpool,  for  goods  sold  in  bond  to  remain  in  the 
possession  or  under  the  control  of  the  vendors,  in 
the  bonded  warehouse  in  which  they  were  at  the 
time  of  sale,  until  they  were  required  bv  the  pur- 
chaser for  use. — Held  (reversing  the  decision  of 
the  Chief  Judge),  that  the  existence  of  a  custom 
of  this  nature,  shewn  to  be  well  known  among 
persons  concerned  in  the  wine  and  spirit  trade, 
excluded  the  doctrine  of  reputed  ownership,  and 
that  the  goods  did  not  pass  to  the  trustee. — 
HamiUan  v.  BeU  (10  Ex.  515).  PrieeUy  v.  PraU 
(Law  Rep.  2  Ex.  101),  and  PriemaU  v.  Loeegrmfe 
(6  L.  T.  (N.S.)  329),  approved.  Knowles  v.  Mors- 
faU  (5  B.  &  A.  134)  observed  upon.  Ex  parte 
Watkins.    In  re  Couston    -         -         -     520 

PAID-UP  8EARS8— Allotment  of— Director  768 
See  QuALinoATiOM  of  Dibectob.    2. 

Contract  for— Companies  Act,  1867,  s.  25  956 

Bee  CoNTBAOT  for  Paid-up  Shabxs. 

Subscriber  of  memorandum      270,  407,  768 

^8(60  SoBflOBIBKB  OF  MeMOBANDUM.    1,2,3. 

PABXHT  AHB  CmLD— Right  of  father  to  control 
education — Abandonment  -  -  622 
See  BxLiQiovB  Education. 


works  company       -         -         -     12& 

See  PoLLunoH  of  Bitkb. 
Delegation  of     -  -  -         -     841 

See  Tbaffio  Abbangeheht.    1. 
PABTZGULABB  OV  BALE— Misleading      -     118 

See  CoNDinoNB  of  Sale.    1. 
PABHEB-^Creditora'  suit— Debtor  to  the  esUte 

[781 

See  Flea  that  Defendabt  hot  Kxe- 

CUTOB. 

Bo-transfer  of  stock  transfieired  to  Natioiial 

Debt  CommiasionerB  -  ~     US 

See  Stock  transfesbed  to  Natiosal 
Debt  Commissiomxbs. 
PABTHXB8EIP— Accounts  .  -  -        1 

See  Pabtnebship  Aoooxtntb. 

Accounts— PzoceedingB  in  Bankniptcy  and 

Chancery     -  -  -  -     556 

See  Injunction  or  Bankbuftct.    2. 
—  Account  of  profits— Assets  of  testator  em- 
ployed in  trade        -  -  309,  S2S,  n. 
See  Assets  buployed  in  Tbade.    1»  2. 
»^  Arbitration    clause — Injunction  to    rurtndn 
proceedings  -          -  -  476,  n. 
See  Submission  to  Abbitbation.    2.  . 
— ^  Articles  —  Conversion  of  stock-in-tzade  into 
separate  estate  of  one  partner      -   1088 
See  Joint  and  Sepabate  Estate.    2. 

Bankruptcy — Joint  adventure  of  two  persons 

[965 
See  Sbcubities  fob  Billsof  £xgbl4Nge.  2. 
Bankruptoy  of  one  partner — Order  and  dis- 
position       -  -  -  -       61 
See  Obder  and  Disposition.    2. 

Bankruptcy  —  Proof  —  Joint  and  separate 

estete  -  -  -441,1026 

See  Joint  and  Separate  Estate.    1, 2. 

Bankruptoy  —  Proof —  Money  advanced  for 

use  of  firm    -  -  -  -     914 

See  Proof  fob  Joint  and  Setebal  Cox- 
tbagts. 

Deceased  Partner  —  Assets  emplqfpd   in 

trade  -         -  -  -  809, 686,  a. 

See  Assets  ekploted  in  Tbadb.    1, 2. 

Dissolution— Bight  to  use  of  old  name  of 

Ann   -----       91 
See  Tbade  Namb. 

Loan— Share  of  profits— 28  k  29  Yict  c  S^J 

See  Loan  to  rARTNEBSHiP.  [569 

Shares  registered  in  name  of  firm      -     661 

See  Tbansfbb  of  Shabeb.  2. 
PABTHSIUKKIP  AOOOIIHIB— /«<er«itfc^I>i«o- 
luiion — Annual  Bents — Money  Beetived.]  In 
taking  the  accounts  of  a  partnerships  inlorast  after 
the  dissolution  will  not  in  general  be  allowed  to 
the  partners  on  their  respective  oapitalB,  though 
interest  during  the  partnership,  with  annual  rests 
is  allowed ;  but  this  rule  may  be  varied  by  the 
terms  of  the  articles,  as,  for  example,  by  a  provi- 
sion treating  the  capital  left  in  by  a  partner  m 
an  interestpbearing  loan. — ^Any  sums  of  mooer 
received  after  the  dissolntian  and  retained  by 
either  partner  ought  to  be  debited  to  him,  and 
applied  first  in  reduction  of  the  interest  dee  to 
him,  and  then  in  reduetion  of  bis  capitaL— Older  of 


.oECMsiw,  ▼  .yj.,  vHTieo. — jTuitng  T.  rtutng  v.o  u.  «i.  oc 
8. 162)  questioned.   Babiikld  o.  Locghbobocgh  1 

PABTY-WAIX— TToO  exUmding  above  adjoining 
JBuHding^AndaU  Ltghis — BntUd  Improvement 
AeU^  1840  and  1847— £s  pairU  Jb^uneUonrS^p- 
preteicn  of  MaUriai  Faet—CoeU.'l  A  wall  may 
be  a  partjr-WBll  to  sach  height  aa  it  beloogiB  in 
oommon  to  two  bnHdings,  and  oease  to  be  a  party 
waU  for  the  lest  of  its  height— The  BriaiA  Im- 
provemeni  Act,  1840.  enacts  that  no  opening  shall 
be  made  in  any  par^-wall  except  for  oommnnica- 
tion  firom  one  oailding  to  another.  The  Plaintiff 
had  a  lioiiae^  one  wall  of  which  was  to  the  height 
of  the  first  atoiy  a  party  wall  between  the  Plain- 
tiff's house  and  a  building  belonging  to  the 
Defendants,  bat  abore  that  height  bad  ancient 
windows  opening  to  the  external  air.  The  Plain- 
tiff palled  down  nis  hoose,  and  proposed  to  lebaild 
it  with  windows  in  the  same  poaitioik  as  before. 
Before  doing  this,  he  gave  notice  to  the  Defen- 
dants, ander  the  Act,  that  the  wall,  which  he 
described  as  a  party-wall,  was  oat  of  repair,  and 
a  certificate  of  two  sarveyors  was  giren  directing 
the  party-wall  to  be  rebuilt  at  the  joint  expense 
c^  the  Plaintiff  and  Defendants.  The  Defendants 
Skfterwards  proceeded  to  erect  a  building  which 
woold  obstruct  the  light  coming  to  the  ancient 
windows  of  the  Phiintiff:— fTeli  (affirming  the 
decision  of  Maiin$y  V.C.),  that  the  wall  above  the 
Defendants'  boildmg  was  not  a  paity-wall,  and 
that  the  Plaintiff  was  not  precluded  from  making 
windows  in  it;  and  an  injunction  was  granted, 
restraining  the  Defendants  from  obstnxcting  his 
ancient  lights.— The  Plaintiff  obtained  an  ex  paHe 
injunction  upon  the  filing  of  the  bill ;  but  no  men- 
tion was  made  in  tbe  bul  or  in  the  affidavit  in 
support  of  the  motion,  of  the  notice  to  pull  down 
the  wall,  or  the  certificate  of  the  surveyors: — 
Sddf  that  inasmuch  as  these  facts  were  only  im- 
portant as  raising  a  point  of  law,  based  on  an  un- 
reasonable construction  of  the  Act,  they  were  not 
material  facts,  and  the  Plaintiff  was  justified  in 
omitting  them.    Wbstoh  v.  Abnold  -   1084 

PAST  M  KM  HKK-'Coidtibutorf-'Bekaae  of  DebU 
^DiMend—AmomU  of  Liahaitiea-~25  A  26  Viet. 
a,  89,  t.  38.]  A  past  member  or  B  contributory 
of  a  company,  in  which  the  property  and  the 
mon^  obtaincKi  from  the  A  oonthbutories  were 
insufficient  for  the  payment  of  the  debts,  bought 
np  and  caused  to  be  released  to  the  company  the 
only  debts  due  when  he  had  ceased  to  be  a  mem- 
ber of  the  company,  and  remaining  due  when  the 
winding-up  order  was  made : — Held,  that  no  call 
oould  be  made  upon  him  in  the  winding-up. — 
Order  of  the  full  Ooort  of  Appeal  afltrmed  on 
reheariog. — ^In  estimating  the  debts  for  which  a 
B  oontribotoiy  is  liable,  all  dividends  paid  in 
respect  of  these  debts  under  the  winding-up  must 
be  deducted;  bat  the  funds  contributed  by  the  B 
oontiibatorieB  fonn  part  of  the  general  assets  of 
the  oiHnpany,  and  are  not  to  be  applied  preferen- 
tially or  exclusively  to  the  payment  of  those  debts 
which  existed  before  that  oontribotory  ceased  to 
be  a  member  of  the  company. — Order  of  the  Court 
ol  Appeal  varied  on  rehearing. —TTsbb  v.  Whijpn 
njawBep.5H.L.711)consid^ed.  Jnre Blaxklt 
Obdnancb  Compaxt.  Bbkr^s  Gaol  In  re 
Obdebtal  OoMmBaiAL  Bank.  MobboT  Gasb  800 
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rju»uiiAJiXZ — Jieu    esuiie   appomtea    as  p«r^ 
sonalty  -  -  -  -     419 

See  COKTEBSION. 

PLEA  THAT   BEFZHDAHT  HOT  SXSGUIOB— 

Jienuneiation  of  Probate  after  JBiU  filed — Amended 
BiU— Parties — Debtor  made  a  Defendant  to  a 
Creditor' g  Sutf]  A  bill  filed  by  a  creditor  for  the 
udministration  of  a  testator's  estate  alleged  that 
one  of  the  Defendants  was  named  as  an  executor 
in  the  will,  and  that  although  he  had  not  proved 
tlie  will,  he  had  never  renounced  probate.  It  also 
alleged  that  the  Defendant  was  a  debtor  to  the 
testator  8  estate,  and  that  the  noting  executor  was 
insolvent,  and  did  not  intend  to  enforce  the  debt 
against  him.  The  Defendant  by  his  answer  did 
not  admit  the  debt.  The  Plaintiff  then  amended 
liis  bill  by  introducing  charges  tending  to  prove 
tiiat  the  Defendant  was  a  debtor  to  the  estate. 
'J 'he  Defendant  then  pleaded  that  before  the 
amendment  of  the  bill  he  had  renounced  probate : 
—Held  (reversing  the  decision  of  MalinB,  V.C), 
that  the  Defendant  was  properly  made  a  party  to 
the  original  bill,  and  that  as  no  new  case  had 
been  made  by  the  amended  bill,  the  Defendant's 
plea  could  not  be  sustained.     Mobl£T  v.  White. 

[781 
PLEADIHG— Allegations   of  fraud— Failure    to 

prove-  _..--.     881 

See  Undue  Intlubnoe. 
Cestui  que  trust — Right  of  one  to  sue       697 

See  Building  Contract. 
Flea  that  Defendant  not  executor      -     731 

See  Plea  that  Defendant  not  Exb- 

OUTOB. 

Suit  by  shareholder  on  behalf  of  others  1036 

See  Contbitance  to  prooube  Settuno 
Day. 
FOUCT  07  IN8TJBAKGE— Injunction  to  restrain 
action  -  -  -         -     22 

See  Restbainino  Action  on  Policy. 
FOLLtrnOK  OP  BIVES — Injunction-'Ahuee  of 
] Parliamentary  Powers — Waterworks  Act,  1847  (10 
<t  11  Vict.  c.  17),  s.  6.]  A  waterworks  company 
were  authorized  by  their  private  Act  to  take  and 
use  the  water  of  certain  springs  which  supplied 
a  river  upon  the  banks  of  which  certain  mills  were 
situate.  The  Act  provlde<i  that  the  company 
should  not  abstract  more  than  a  certain  amount 
of  water  before  they  bad  constructed  a  compensa- 
tion reservoir  for  storing  the  water  during  floods 
for  the  benefit  of  the  millowners.  The  Act  gave 
the  company  compulsory  powers  for  acquiring 
laTtd,  streams,  and  springs  for  their  undertiiking, 
and  powers  to  acquire  by  consent  lands  for  con- 
structing their  compensation  reservoir.  The  Act 
contained  a  reservation  of  the  rights  of  the  owners 
and  occupiers  of  any  lands,  mills,  or  works,  to  the 
nse  of  the  waters  of  the  stream,  except  so  far  as 
provided  and  declared  by  the  Act.  The  Water^ 
works  Clauses  Act,  1847  (10  &  11  Vict,  c,  17),  was 
incorporated  with  this  Act. — The  company  con- 
structed a  compensation  reservoir,  and  a  subse- 
quent  Act  of  Parliament,  which  gave  them 
further  powers,  including  powers  of  emptying  and 
cleansing  the  reservoir,  recognised  this  reservoir 
as  a  suflScient  compensation  reservoir  for  the  mill- 
owners,  and  directed  it  to  be  maintained. — The 
owner  of  some  dye  works  situate  on  the  river  below 
the  reservoir  filed  a  bill  against  the  company,  oom- 
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plaining  that  the  e£kct  of  the  reservoir  wis  to 
make  the  water  of  the  river  more  muddy  than  it 
was  before  its  construction,  and  to  render  it  mifit 
for  the  process  of  dyeing,  and  praying  for  an  in- 
junction to  restrain  the  Defenoants  from  Iboling 
the  stream.  These  allegations  being  in  the  judg- 
ment of  the  Court  established : — EM  (revening 
the  decision  of  Matins,  V.C),  that  the  Acts  gare 
the  Defendants  no  power  to  foul  the  water ;  thst 
the  compensation  clauses  in  the  Watertporks  Adj 
1847,  did  not  apply,  inasmuch  as  the  Injury  was 
such  as  the  company  were  not  authorized  to  com- 
mit; and  tliat  the  Plaintiff  was  entitled  to  an 
injunction. — Quxre,  whether  sect.  6  of  the  Water- 
works Act,  1847,  gives  compensation  for  injuries 
to  the  lands  of  tlurd  persons  canned  by  works  ob 
land  which  could  be  taken  only  by  consent 
Clowes  v.  Stafpobdshibb  Pottebies  Watbr- 
woBKB  Company         •>         -         -         -     125 

POBHOHB — ^Advances  by  will — Family  settle- 
ment- -  -  -  .  lis 
See  Advanoeuent. 

FOWE&— Appointment — Defective  execution 

See  DEFBcnvB  Execution.  [227 

-— :-  Appointment — Extent  of  invalidity  -  419 
See  Excessive  ApponaifENT. 

Appointment — Real  estate  appointed  as  per^ 

sonalty         _  -  -  -     419 

See  CONYEBBION. 

Appointment — ^Will  of  married  woman   T79 

See  Will  of  Marbikd  Woman. 

Executor — Pledging  aaaets— A^ministratioD 

decree  -  -  -  -     747 

See  POWEB  TO  PLEDGE  AESEIB. 

New    trustees  —  "  Continuing    trustee** — 

Person  of  tmsound  mind  -  -     7S5 

See  Tbubteb  Acts. 

Revocation— Voluntary  settlement    -     490 

See  Voluntary  Sfitlembst. 

Sale   and    mortgage  —  Devisee   of    estate 

charged  with  debts  -  -     971 

See  Chabge  of  Debts  and  LEOAcna 

Sale— Trustee  —  Depreciatory  oondition    of 

sale  -----  909 
See  Conditions  of  Saul    2. 

POWEB  TO  PLEDGE  ASSXn—Exeeuirix—Lis 
Pendens  —  AdministraUon  Decree — Mortgaae  <^ 
Ajueis.']  A  decree  was  made  in  a  creditonT  suit 
for  the  administration  of  the  peiBonal  estate  of 
a  testator,  but  no  receiver  was  appointed  nor  any 
injunction  granted  to  restrain  the  exeentrix  from 
dealing  with  the  assets.  M<Ht)  than  tvo  yean 
after  the  decree,  and  nearly  three  yean  after  the 
death  of  the  testator,  his  executrix,  who  was  also 
his  sole  l^itee,  opened  an  account  with  a  bank, 
headed  **  J&.  G.  executrix  of  J5.  G."  In  the  fol- 
lowing year,  the  account  being  overdrawn,  she 
deposited  with  the  bank  a  picture  belonging  to 
the  testator's  estate  to  secure  the  balance  thai 
due  and  further  advances.  It  appeared  that  the 
bankers  did  not  know  of  the  suit,  and  had  no 
notice  of  any  breach  of  duty  on  the  piti  of  the 
executrix : — Hdd  (reversing  the  decision  of  the 
Master  of  the  Rolls),  that  the  bank  had  a  valid 
security  on  the  picture,  for  that  the  dootrioe  of 
lis  pendens  had  no  applioatioD.  a  decree  for  adBii* 


lustration  without  anyinjunotion  or  appointmeTit  of 
a  receiver  not  taking  away  the  power  of  the  execu- 
trix to  deal  with  the  assets.    Bebby  v.  Gibbons 

[747 
SRAOnCE  —  Appeal—  Charitable  Trusts  Act, 

1853  -  -  -  -  r     199 

See  Endowsd  SonooLS  ComnssiOKEBS. 
Appeal— Death  of  Plaintiff     -  -     996 

See  Rbvivob  ani>  Supplembht. 
' Appearance  of  Defendant — Person  of  un- 
sound mind  -  -  -  -     468 

See  Entebino  Afpeabakob. 
Bankruptcy— Appeal  for  costs  -     711 

See  Tbusteb  or  Creditors'  Deed. 
Bankruptcy — Debtor  summons    -   904|  234 

See  Debtob  Summoks.    1,  2. 
Contempt— Waiver       -  -       '  -     768 

See  CoirrEMPT — ^Pbogesb  of. 
Court  of  Chancery  Funds  Act — Terms  of 

transfer  to  Paymaster-General     -     486 

See  Chancebt  Funds  Act. 
Ex  parte  injunction — Suppression  of  material 

fact— Costs  -  -  -   1084 

See  Party-wall. 
Exception  for  scandal   -  -         -     499 

See  Exceptions  fob  Scandal. 
Payment  out  of  Court — Lands  Clauses  Act 

See  Payment  out  of  Coubt.  [786 
Lunacy — Right  to  attend  proceedings    789 

See  Attendance  in  Lunacy. 
Production  of  documents         -      361,  1017 

See  Phodvotion  of  Documents.    1,  2. 
Revivor  and  supplement  -  -     926 

See  Revivob  and  Supplement. 
■         Service  out  of  jurisdiction — Foreign  contract 

See  FoBEiON  Contbact.    2.         [862,  n. 
'         Staying  proceedings  pending  appeal— Costs 

See  HTAYiNO  Proceedings.  [206 

—  Substituted  service — ^Master  of  ship  -     860 

See  Foreign  Contract,    1. 

PBIOBITT— Bills  of  lading— Indorsement— Inad- 
vertence -  -  -  -  16 
See  Pbopebtt  in  Goods  shipped. 

Deposit  of  deeds — Old  deed — ^Negligence 

See  Deposit  of  Deeds.    1.  [168 

Patent— Delay   -  -         -         -       60 

See  Pbiobity  of  Patent. 

—  Sale  of  commission  in  army — ^Mortgage- 

Notice  -  -         -         -       76 

See  Sale  of  Commission. 
— -  Scheme  of  arrangement  of  railway  company 
—Judgment  creditors        -         -   1064 
See  Scheme  of  Arbangsment. 

mOBITY  OF  PATENT  —  i^t'pal  Applicante— 
Dday  —  Date  of  Patent.1  An  applicant  for  a 
patent  two  months  after  the  date  of  his  provisional 
protection  applied  for  the  Great  Seal  to  be  affixed. 
A  week  afterwards  a  caveat  was  entered,  but  the 
applicant  did  not,  until  six  months  from  his  ori- 
ginal application  had  nearly  elapsed,  present  a 
petition  for  the  Great  Seal :— J9e2d,  that  his  delay 
was  not  an  objection  to  the  sealing  of  his  patent. 
— B,  applied  for  a  patent,  and  obtained  pro- 
visional protection  on  the  30th  of  March ;  u  on 


the  3rd  of  April,  i/.  applied  for  the  Great  Seal 
on  the  21st  of  May ;  C  obtained  letters  patent  on 
the  22nd  of  May,  antedated,  according  to  the 
usual  practice,  to  the  3rd  of  April.  The  patents 
appearing  to  be  partially  for  the  same  matter : — 
HM^  that,  whether  the  conduct  of  C  had  or  had 
not  been  fraudulent,  the  letters  patent  granted  to 
B.  must  bear  date  on  the  21st  of  May,  and  not  on 
the  30th  of  March.  ExparU  Bailet  -  60 
FBIVILEOSD  COMKUHIGATIOK— Production  ot 
documents    >  -  -  >     861 

See  Pboduction  of  DocuuENTa    1. 
PBOBATE— Renunciation  of  -  -     781 

See  Plea  that  Defendant  not  Exbcutok  . 
PBOBTTCnON  OF  BOCTTXERTS— PnVtTe^d  Docu- 
mentt — Affidavit  ]  A  Plaintiff  will  not  be  com- 
pelled to  produce  muniments  of  title  which  he 
swears  do  not,  to  the  best  of  his  knowledge,  in- 
formation, and  belief,  contain  anything  impeach- 
ing his  case,  or  supporting  or  material  to  the  case 
of  the  Defendant. — Bolton  v.  Corporaiitm  of  Liver- 
pool (1  My.  &  K.  88)  considered.  A  Plaintiff  will 
not  be  compelled  to  produce  confidential  corres- 
pondence between  himself  or  his  predecessors  in 
title  and  their  respective  solicitors  with  respect  to 
questions  connected  with  matters  in  dispute  in 
the  suit,  although  made  before  any  litigation  was 
in  contempktion. — Pearse  v.  Pearse  (1  De  G.  & 
Sm.  12)  and  Lawrence  v.  Campbell  (4  Drew.  485) 
approved.  —  Order  of  the  Master  of  the  Bolls 
affirmed.    Minet  v.  Moboan  -  -     861 

8. Prot^ion— Further  AffidavU.']  Plain- 
tiffs, being  called  upon  for  an  affidavit  of  docu- 
ments, filed  an  affidavit  specifying  various  docu- 
ments as  to  which  they  claimed  protection,  on  the 
ground  that  they  were  evidence  of  their  own  title. 
An  order  was  made  for  their  production.  The 
Defendant  afterwards  obtained  an  order  for  a 
further  affidavit,  and  the  Plaintifis  filed  an  affi- 
davit specifying  various  documents,  including 
some  which  had  been  produced  under  the  former 
order,  and  contained  matter  appearing  to  support 
the  Defendant's  case,  and  claiming  protection  for 
them  on  the  ground  that  they  exclusively  related 
to  the  Plaintiffs'  title,  and  did  not  evidence  or 
support  any  part  of  the  case  made  by  the  De- 
fendant Vice-Chancellor  Malins  having;  ordered 
their  production : — Heldy  on  appMd,  3iat  pro- 
duction ought  not  to  be  ordered  at  once,  but  that 
the  Plaintiffs  must  file  a  further  affidavit  and  that 
the  form  in  Minet  v.  Morgan  (Law  Rep.  8  Ch.  3()1) 
was  the  right  form.  Cobpobation  of  Hastings 
V.  IVALL  -----    1017 

Solicitor — ^Lien — Receiver       -         -     918 

See  SoLicrroB's  Lien. 
PB0FE880B8HIF— Bequest  to  found— Rules  to 
be  prescribed  by  testator  -  -     464 
See  CoNDmoNAL  Gift. 
FB01IT8— Partnership— Assets   of  testator  em- 
ployed in  trade      -          -     809,  SB8,  n. 
See  Assets  bmfloted  in  Tbade.     1,  2. 
Partnership— Lender  receiving  share  of  pro- 
fits-Proof in  bankruptcy  -     669 
See  Loan  to  Pabtnebship. 
—  Sale  of  business — ^Prioe  to  be  ascertained 
from  profits  -          -          *.  -     668 
See  Sale  of  Business. 


PB01CI880BT  KOTS— Oonsideration-^Object  of 
payment       -         -  -         -     888 

See  Loan  or  Gift. 

PBOOV  IH  BAVXBUFT€T—Bil1a  of  exchange— 
Aocommodation  bills— Oash  billB      685 

See  GBOflS-AoOKFTANOBB. 

—  Joint  and  separate  estate        -      441, 1096 

See  Joint  and  Separatb  EffTATB.    1,  2. 

—  Joint  and  seyeral  oontracta      -         -     914 

See  Psoor  fob  Joint  and  Setebal  Gon» 
TEAcrrs. 

—  Loan  to  partnership— Share  of  profits     569 

See  Loan  to  Pabtnebship. 
Unliquidated  damages  —  Debt  capable  of 

being  fairlj  estimated       -  -     862 

See  Pboof  fob  Unliquidated  Damages. 
Untaxed  costs      -  -  -      689,997 

See  Pboof  fob  Untaxed  Costs.  1,  2. 
PBOOT  VOB  JOINT  AHS  siBVEKAL  OOKTSACTS 
— Bankruptcy — Double  Proof— Member  of  a  Firm 
and  sole  Contractor — Bankruptcy  Ad,  1869.  $,  31 
— l?eW  payable  at  Bequest  of  a  Stranger — Vdd  in 
which  the  Debtor  ha$  a  beneficial  Interest.']  Where 
a  joint  and  several  covenant  is  entered  into  by 
partners  for  payment  of  a  debt,  and  there  is 
nothing  in  the  instrument  to  shew  that  they  were 
jointly  contracting  as  partners,  parol  evidence 
may  be  admitted  to  shew  that  the  money  was  used 
for  partnership  purposes,  and  if  that  is  established 
proof  may  be  made  in  bankruptcy  against  their 
joint  as  well  as  their  separate  estates.— A  cove- 
nant to  pay  a  sum  of  money  when  requested  bv 
A.,  or  after  his  death  by  the  covenantee,  with 
interest  in  the  meantime,  creates  a  present  debt 
which  may  be  proved  for  in  bankruptcy. — ^A 
debtor,  before  his  bankruptcy,  covenanted  to  pay 
a  sum  of  money  which  was  due  to  his  father  to  a 
trustee  to  whom  the  father  assigned  it ;  and  trusts 
were  declared  of  the  money,  under  which  the 
debtor  took  a  reversionary  interest : — Held,  that 
,the  trustee  of  the  settlement  could  prove  for  the 
Whole  amount  without  deducting  the  debtor's 
interest.  Ex  parte  Stone.  In  r«  Welch  -  914 
PB007  70B  TJKUQTJIBATED  BAKHQTS^— Bank- 
ruptcy— Debt  capable  of  being  fairly  esHmaled — 
Bankruptcy  Act,  1869,  8,  31— Unilateral  Agree- 
ment.']  M.  entered  into  a  written  agreement  with 
S.  and  ifTthat  he  would  supply  them  with  steam- 
power  for  anv  looms  that  might  be  put  up  in  their 
weaving  shed  for  a  term  of  twenty^-one  years  from 
August,  1858,  at  a  fixed  annual  rent  pQr  loom, 
payable  in  advance.  In  1865  S.  and  A.  assigned 
their  weaving  shed  and  the  benefit  of  the  agree- 
ment to  W,  In  1871  H.  mortgaged  his  mill, 
which  contained  the  steam-power ;  and  in  1872 
he  filed  a  petition  for  liquidation  by  arrangement, 
under  which  a  trustee  was  appointed.  The  mort- 
gagee then  took  possession  of  the  mill  and  repu- 
diated the  agreement.  W,  was,  in  consequence, 
obliged  to  obtain  steam-power  for  his  looms  at  a 
mu<3i  higher  cost ;  and  ne  claimed  to  prove  in 
the  liquidation  for  the  injury  which  he  had  sus- 
tained : — Held  (reversing  the  decision  of  Bacon, 
C.J.),  first,  that  although  the  agreement  for  the 
supply  of  steam-power  might  be  put  an  end  to  at 
the  coounenoement  of  any  year  by  the  owners  of 
the  weaving-shed  discontmuing  to  work  any 
looms,  the  aereement  was  not  unilateral,  and 
could  be  sued  on  at  law :— Secondly,  that  the 
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damages  sustained  by  the  owner  of  tiie  w«avi&e 
shed  were  such  as  could  be  ftdrly  estimated,  and 
that  W,  was  entitled  to  prove  fbr  them  in  the 
liquidation.  JSsiNifieWATEBS.  JnneHoTLS  561 
PBOOV  FOB  TJHTAZSD  CXMT8  —  Campomndinj 
Debtor— Nan-payment  of  Compotiiion — ITiiJi^ict- 
daied  LiabHitjf— Proof  oflDttU  under  Compm- 
tum— Bankruptcy  Aid,  1869,  ss.  81,  126— AmOp- 
ruptcy  Rules,  1870,  m  169. 170,  811— /f^tmcfum.] 
A  cltom  for  costs  is  a  debt  pioveable  in  bank- 
ruptcy under  the  31st  section  of  the  Banknntqi 
Ad,  1869,  although  the  oosts  have  not  wea 
taxed  at  the  date  of  the  a^jodicatioo. — Such  t 
debt  may  also  be  included  in  a  compoation  mider 
the  126th  section  of  the  Bankruptcy  Aet^  1869, 
and  the  debtor  is  bound  to  .pay  the  compodtioii 
on  the  estimated  amount  which  he  has  inserted  in 
his  statement,  even  though  the  costs  are  not  taxed 
at  the  time  limited  for  payment  of  the  compo- 
sition.— ^It  is  not  necessary  for  a  creditor  whcue 
debt  is  inserted  in  the  statement  of  the  debts  of  a 
compounding  debtor  to  prove  his  debt  b^ore  he 
receives  his  composition ;  but,  qumrsj  whether  be 
can  vote  at  a  meeting  of  creditors  ontil  he  has 
done  sa — ^A  debtor  who  made  a  oompontion  with 
his  creditors  under  the  126th  section  of  the  BasJs- 
ruptcy  Ad,  1869,  was  liable  to  a  creditor  for  pav- 
ment  of  untaxed  costs  in  an  action  at  law,  aitd 
the  debtor  inserted  them  in  his  statement  at  an 
estimated  amount.  The  costs  were  not  taxed  at 
the  time  anpointed  for  payment  of  the  compea- 
sation ;  ana  accordingly  the  debtor  did  not  tender 
the  composition  to  the  creditor.  The  creditor  then 
signed  judgment,  and  had  the  costs  taxed,  and 
levied  execution  against  the  goods  of  the  debtor 
for  the  whole  amount.  The  debtor  applied  for  an 
injunction  to  restrain  the  creditor: — HM  (re- 
versing the  decision  of  the  Begiatrar),  Uiat  the 
debtor  ought  to  have  paid  the  oomposition  on  the 
estimated  amount  of  the  debt,  and  that  the  cre- 
ditor was  entitled  to  proceed  with  his  execution 
notwithstanding  the  composition.  Es  parte  Pea- 
cock. In  re  Dutfield  -  -  -  698 
9.  —  Liquidation  by  Arrangement —  Creditor's 
Bight  to  Vote— Unliquidated  Dtbt—Bamkruptcy 
Ad,  1869,  8,  16,  su5-8.  3.]  A  liquidating  debtor 
was  indebted  to  a  creditor  in  £357  recovered 
by  a  verdict  at  law,  and  costs,  which  had  not 
been  taxed.  The  creditor  attended  the  first 
meeting  of  creditors,  and  stated  in  his  affidavit 
that  the  debtor  was  indebted  to  him  in  £357  on 
the  verdict  and  an  amount  of  costs  which  he  esti- 
mated at  £200 ;  and  claimed  to  vote  in  ren>ect  of 
the  aggregate 'amount  The  creditor  had  been 
restrained  oy  injunction  from  taking  any  further 
proceedings  in  the  action : — Held,  that  the  esti- 
mated amount  of  untaxed  costs  was  an  unliqui- 
dated debt  within  the  Bankruptcy  Act,  1869,  a.  16, 
sub-s.  3,  and  that  he  could  not  vote  in  xespect 
thereof.  The  proper  course  for  the  creditor  t» 
pursue  was  either  to  fHPP^y  ^^^  leave  to  sign  judg^ 
ment  and  tax  his  costs,  or  else  to  swear  to  aneh  a 
sum  as  the  costs  when  taxed  would  at  least  amonnt 
to.    Ex  parte  BjjrrLE,    In  re  Duwauaw  -     997 

FBOPBBTT  nr  GOODS  8HIPPBD  — ^t7b  of 
Lading — Transfer— Priority— Aeenitanee— Inad- 
vertence,'] Com  merchants  in  CaUfomia  agreed 
to  send  cargoes  of  wheat  to  a  miller  in  SngUmd, 
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the  reinibiirsement  to  be  by  his  aooeptance  againat 
bill  of  ladinjif.     The  oorn  merchants  shipped  a 
car^Oy  and  made  out  the  bill  of  hiding  in  six  parts. 
Three  parts,  with  corresponding  bills  of  exchange 
drawn  on  the  miller  for  the  price  of  the  cargo, 
were  indorsed  by  tiie  com  merchants,  and  tran»- 
ferred  to  a  Califomian  bank  for  valuable  considera- 
tion.    These  bills  of  exchange  were,  with  the  bills 
of  lading  annexed,  accepted  by  the  miUer.    One 
indorsed  part  of  the  bill  of  lading  was  inadver- 
tently sent  by  the  com  dealers  to  the  miller,  and 
by  bun  transferred  to  an  English  bank  for  valu- 
able consideration.  The  bills  of  exchange  were  not 
met  by  the  miller  :—HeH  that  the  com  merchants 
were  entitled  to  deal  as  they  did  with  the  cargo  bv 
transfenriug  the  bills  of  lading ;  that  the  English 
bank  could  not,  under  the  circumstances,  claim  as 
holders  of  the  bill  of  lading  without  notice:  and 
that  the  English  bank  had  no  priority.— Qoiere, 
whether  the  miller  might  not  have  refused  to 
accept  the  bills  of  exchange  unless  the  bills  of 
lading   were  .'delivered  to  him.— Decree  of  the 
Master  of  the  Bolls  affirmed.  Gilbebt  v.  Guiqkon 

[18 
PB081BUUTIOK  VHDSR  BEBI0B8  kfft— Bank- 
ruptcy— Fraudulent  Debtor— Liquidation  by  Ar* 
rangemerU—JuriMdidum— Bight  of  Appeal  from 
Judge  of  County  QjuH—DebtorB  Act,  1869,  s$.  3, 
le—Batdcruptey  Act,  1869,  m.  71, 125.  An  order 
can  be  made  under  the  16th  section  of  the  Delfton 
Act,  1869  (82  &  33  Vict.  c.  62),  for  the  prosecution 
of  a  f  randulent  debtor  in  a  liquidation  by  arrange- 
ment«  as  well  as  in  a  bankruptcy.— An  appeal  lies 
to  the  Chief  Judge  in  Bankruptcy  from  an  order 
made  by  a  County  Court  Judge,  under  the  16th 
section  of  the  Debton  Aet,  1869.— Whether,  on  an 
appeal  brought  by  the  trustee  from  an  order  made 
under  that  section,  it  is  necessary  to  serve  the 
debtor,  quaare.  Ex  parte  Dxmfshy.  In  re  Demp- 
ggY  ------     ^76 

pmEtCOBEABE  FOB  VALTTB— Defence  raised  by  de- 
murrer -  -  -  -  883 
See  LiMiTATioira,  Statute  of.    2. 

FTTBCHAfi£  FBOM  AOZHT—ik-«rffl— Decree  for 
BepayTnent.^  A,  being  aware  that  B.  wished  to 
obtain  shares  in  a  certain  company,  represented  to 
B.  that  he.  A,,  could  procure  a  certain  number  of 
shares  at  £3  a  share.  B.  agreed  to  purchase  at 
that  price,  and  the  shares  were  thereupon  trans- 
ferred, in  part  to  him  and  in  part  to  his  nominees, 
and  he  paid  to  A,  £8  a  share.  He  afterwards  dis- 
covered that  A,  was  in  fact  the  owner  of  the  shares, 
having  just  bought  them  for  £2  %  share  i—Held, 
that,  on  the  facts,  A,  was  an  agent  for  B, :  and^. 
ordered  to  pay  back  to  B.  the  difference  between 
the  prices  of  the- shares. — Decree  of  the  Kaster  of 
the  Rolls  reversed.    Eimbeb  v.  Babber     -       66 

FUBCEASZB    KEPT    OUT    07   P088ESSI0V  — 

Vendor  and  Burehoier— Rent— Wilful  Default— 
Deterioration.^  A  dispute  arose  between  the 
trustees  for  a  deceased  vendor  and  a  purchaser, 
the  purchaser  claiming  to  be  entitled  under  his 
agreement  to  an  additional  piece  of  land.  The 
trusteeis  filed  a  bill  and  obtained  a  decree  for  spe- 
cific peoformance,  excluding  the  additional  piece 
of  land.  The  trustees  had  not  allowed  the  pur- 
chaser to  take  possession  of  the  rest  of  the  land 
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whilst  the  purchase-money  remained  unpaid,  and 
in  the  meantime  the  rest  of  the  land  was  allowed 
to  lie  waste  : — Held  (affirming  the  decree  of  the 
Master  of  the  Bolls),  that  the  purchaser  must  be 
allowed  to  set  off  i^inst  the  interest  payable  by 
him  the  amount  of  rent  which  might  have  been 
received,  and  the  amount  of  deterioration.  Phil- 
LiFs  V.  Silvester        -         -         -         -     178 


QUAimCATIOV  07  mSXICTO'BB^  Company-- 
Contributory — Diredor$  appointed  by  the  Memo- 
randum of  Aitociation — B^ution  altering  **  future 
quaUfieaUon** — Firtt  General  Meeting — Compaq 
nies  Act,  1867  (30  d:  31  Vict,  c.  131),  8.  39.]  By 
the  memorandum  of  association  of  a  company,  C, 
and  H,  were  named  as  directors,  without  being  re- 
quired to  hold  anyparticular  number  of  shares  as 
a  qualification.  The  company  was  regulated  by 
Table  A.  of  the  schedule  to  the  Companies  Act, 
1862,  the  58thclaU8e  of  which  provides  that  at  the 
first  ordinary  meeting  the  whole  of  the  first  body 
of  directors  shall  retire.  An  extraordinary  gene- 
ral meeting  was  held  within  four  months  after  tha 
registration,  at  which  a  resolution  was  passed 
(which  was  duly  confirmed)  that  *^  the  future  qua- 
lification of  a  director  "  should  be  100  shares.  It 
was  also  resolved  to  postpone  the  first  ordinary 
general  meeting  for  three  years.  The  company 
was  afterwards  ordered  to  be  wound  up: — Held 
freversing  the  decision  of  Maline^  V.C),  that  the 
ruture  qualification  meant  the  qualification  of 
future  directors,  and  that  C.  and  H  were  not 
liable  for  100  shares  although  they  continued 
to  act  as  directors  till  the  companv  was  wound 
up  :—Hdd,  also,  that  by  holding  the  extraordi- 
nary meeting:  within  four  months  after  registration, 
the  company  had  complied  with  the  Companies 
Act,  1867,  s.  39,  which  provides  that  the  first 
general  meeting  shall  be  held  within  four  months 
after  registration,  and  that  the  resolution  post- 
poning the  first  ordinary  general  meeting,  at 
which  the  original  directors  were  to  resign,  for 
three  years,  was  valid.    In  re  La  Mancha  Ikri- 

GATION  AND  LaND  OoMPANT.  LoBD  ClaUD  HA- 
MILTON'S CaSE  -  -  -  _  -      M8 

d.  Allotment  of  Paid-up  Sftaree — Articles 

of  Association.^  One  of  the  articles  of  a  company 
which  had  been  established  for  working  a  conces- 
sion in  Austria,  purchased  from  E.,  provided  that 
F.  and  three  other  persons  therein  named,  and 
any  other  qualified  persons  whom  they  miglit  ap- 
point, not  exceeding,  with  themselves,  ten,  should 
DO  the  original  directors  of  the  company.  It  was 
also  provided  that  every  member  holding  not  less 
than  fifty  shares  should  be  eligible  as  a  director, 
and  that  the  office  of  a  director  should  be  vacated 
if  he  should  cease  to  hold  its  qualification.  F, 
did  not  sign  the  memorandum  of  association,  and 
refused  to  subscribe  any  money  for  shares,  but  ac- 
cepted the  offer  of  E,  to  give  him  fifty  paid-up 
shares,  as  the  qualification  of  a  director,  out  of 
those  appropriated  to  E.,  in  payment  of  F.'s  ser- 
vices in  making  inquiries  and  reporting  concern- 
ing the  value  of  the  concession  in  Austria.  Fifty 
paid-up  shares  were  accordingly  allotted  to  F., 
and  he  had  no  other  shares  in  the  company.  On 
the  company  being  wound  up,  his  name  was  placed 
on  the  list  of  contributories  for  fifty 
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shares  : — UM  (revening  the  decision  of  Jame$, 
L.J^  sitting  for  Wickens,  V.C),  that  F.  having 
been  named  as  a  director  in  the  articles,  the  pro- 
Tision  as  to  qualification  did  not  apply  to  him ; 
and  that  the  paid-up  shares  having  been  allotted 
to  him  for  hofkafide  consideration  out  of  those  ap- 
propriated to  Rf  he  was  liable  to  no  calls  upon 
them.  In  re  Anqlo-Mobayian  Hukgabian  Juko- 
TioN  Railway  Cokpany.    Fobbbs'  Casb  -     768 

BAHWAT  COIEPAHT— Carriers  by  sea^-Iimita- 
tion  of  liability        -  -  -     241 

See  Limitation  ot  Sbipowkeb*s  Liabi- 
lity. 

-— ^  Delegation  of  statutory  powers — ^Ulti^  Vires 
Act — TraflSc  arrangement  -     841 

See  Tbaffio  AsBANGEMBirr.   1. 

Scheme  of  arrangement  -  -   1084 

See  SOHEMB  OF  Abrangement. 

—  Traffic  arrangement — Indefinite  agreement 

See  Tbaffio  Abbakgehemt.  2.  [942 
BEAL  ASSETS— Scotch  estates— Administration 

See  Mabshallikg.  [842 

BEAL  ESTATE — Conversion  into  personalty    419 

See  CoNVEBSioK. 

—  Maintenance  of  infant — Jurisdiction       415 

See  Maintenance  of  Infant.  1. 
BEOONSTBirCTIOir  OE  COY^AJXY— Winding-up 
— Arrangement — Purchase  of  Ateeta^  Companies 
Act,  1862,  ss.  161,  162.]  The  M.  Company  made 
over  its  property  to  the  M.  Corporation^  which 
undertook  to  satisfy  all  the  obligations  of  the  com- 
pany. The  corporation  was  unsuccessful,  and  the 
company  was  obliged  to  pay  a  debt  of  £7000,  from 
which  the  corporation  ought  to  have  indemnified 
it.  The  company  was  being  wound  up  under 
Bupervidion,  and  all  its  debts  were  paid.  The  cor- 
poration was  being  wound  up,  its  shares  were  fully 
paid  up,  it  owed  a  considerable  amount  of  debts. 
and  it  had  substantially  no  assets,  except  some 
shipbuilding  property,  which  was  of  speculative 
value  and  not  readily  saleable.  Nearly  all  the 
creditors  of  the  corporation,  other  than  the  com- 
pany, were  willing  to  accept  an  immediate  pay- 
ment of  48.  in  the  pound  in  satisfaction  of  their 
debts.  Under  these  circumstances  the  liquidators 
entered  into  an  arrangement  which  was  confirmed 
by  extraordinary  general  meetings  of  the  share- 
holders of  the  company  and  the  corporation  re- 
spectively, that  the  corporation  should  make  over 
its  assets  to  the  company;  that  the  company 
should  pay  48.  in  the  pound  to  all  the  creditors  of 
the  corporation  whose  debts  exceeded  £10,  and 
pay  in  rail  all  the  debts  under  £10,  and  keep  the 
corporation  indemnified  against  all  its  debts, 
whether  proved  in  the  winding-up  or  not.  MaJins, 
y.O.,  made  an  order  approving  of  this  agreement, 
and  directing  that  all  shareholders  in  the  com- 
pany who  disapproved  of  it  should  have  their  in- 
terests vfldued,  be  paid  the  amount  of  such  valua- 
tion at  once,  and  release  their  interests  to  the 
liquidator.  All  the  shareholders  of  the  company 
acquiesced  in  this  order  except  two,  one  of  whom 
appealed  on  the  ground  that  the  arrangement  was 
one  which  the  Court  would  not  sanction  : — Eeld^ 
on  appeal,  that  the  order  of  the  Vice-Ghanoellor 
was  ri^t.  In  re  Mabinb  Inysstmxnt  Gompant. 
JSsparto  Poole's  ExEOUTOBs  -         -     708 
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rectors  to  register  transfer  -     446 

See  Tbanstib  or  Shabbs.    1. 
BWISTEATIOir— Bill  of  sale— Agre«nent    643 

See  Fbaud  on  Bankbuptct  Lavs. 
— —  Bill  of  sale — Order  and  disposition    -       48 

See  Obdeb  and  Disposhton.    1. 
Bill  of  sale— Trade  fixtures     107*,  1075,  n. 

See  Registbation  of  Bill  of  Saul    1 . 2. 
Special  resolution  of  creditors  -     T22 

See  Majobitt  of  Cbeditob&    1. 
Transfer  of  shares        -  -        446,681 

See  Tbansfeb  of  Shabeb.  1,  2. 
SEOIBTBATIOir  OF  BILL  OF  SALS— TVtuie  Fijr- 
tures^SiUs  of  Sale  Ad  {17  A  IS  Vit^,c.d6).2  W, 
a  lessee  for  years,  demised  by  way  of  mortgage  a 
cotton  mill  and  all  the  steam-engines,  mill  gear, 
and  fixed  and  moveable  machinery  to  B.,  to  hold, 
as  to  the  mill  and  such  machinery  as  was  of  tLe 
nature  of  fixtures,  for  the  residue  of  the  tena 
except  the  last  two  days,  and  as  to  the  moveebi** 
machinery  and  other  articles  absolutely.  Tiie 
deed  contained  a  power  of  sale  by  the  niortga«rf^' 
of  the  mill  and  machinery,  and  as  to  the  machinery- 
fixed  and  moveable  either  with  the  mill  or  sepa- 
rately : — Held,  that  the  deed,  so  far  as  it  operated 
as  a  mortgage  of  trade  fixtures,  requifeiL*regi8fcri- 
tion  under  the  BUls  of  Sale  Act;  and  that  tti^ 
fact  of  the  building  and  the  trade  fixtures  beiu:; 
included  in  the  same  demise  made  no  difiTerenct. 
—Begbie  v.  Fenwiek  (Law  Rep.  8  Ch,  1075,  n.)  an  I 
Hawtry  v.  BuOin  (Law  Rep.  8  Q.  B.  290)  foIlowe>i. 
— JB(^d  V.  Shorrodc  (Law  Rep.  5  Eq,  72)  disaent^l 
from.    Ex  parte  Dagush.    In  re  Wtlde  -    1072 

2.  Trade  Fixtures— BHU  of  Sale  Act  (16 

d:  17  Vict.  c.  36).]  S,  demised  a  leasehold  manu- 
factory to  a  mortgagee  for  the  residue  of  the  term 
on  which  he  held  it :  and  by  a  second  witneasin;: 
part  of  the  same  indenture,  he  assigned  all  tho 
steam-engines  and  other  trade  fixtures  to  tijt; 
mortgagee  absolutely,  subject  to  the  proviso  Um 
redemption  therein  contained  i—fTe/c^  that  the 
mortgage  of  the  trade  fixtures  required  to  !« 
registered  as  a  bill  of  sale. — Boyd  v.  Shorrork 
(Law  Rep.  5  Eq.  72)  distinguished.  Beg  bib  r. 
Fbnwick  -----  1075,  XL 
RELEASE  OF  BEBTS— Past  member  of  oampanv 

See  Past  Mexbeb.  [800 

RELEVAKOT— Exception  for  scandal        -     490 

See  Exceptions  fob  Scandal. 
BELIEF  FBOK  FERALTT— Feneior  and  Pttr- 
cJtaser — Company'-lJUra  vires,  A  company  in- 
corporated by  Act  of  Parliament  for  making 
a  dock  agree4  with  a  landowner  to  purchaae 
a  piece  of  land  for  £4000,  of  which  £2000  wa^i 
to  be  paid  at  once,  and  the  remaining  £2000 
on  a  future  day  named  in  the  agreement,  with  a 
provision  that  if  the  whole  of  the  £2000  and  in- 
terest was  not  paid  off  bv  that  day,  in  which 
respect  time  was  to  be  of  tne  essence  of  the  con- 
tract, the  vendors  might  re-possess  the  land  as  of 
their  former  estate,  without  any  obligation  to 
repay  any  part  of  the  purchase-money  :—7?e/d 
(affirming  the  decision  of  the  Master  of  the  Rolls .. 
that  this  stipulation  was  in  the  nature  of  a 
penalty,  from  which  the  company  was  entitled  to 
be  relieved  on  payment  of  the  balanee  of  the 
purehase-inoney,  with  interest.— P«r  Jamest  L. J. : 


— SembUj  that  i^  on  the  tnie  oonstruction  of  the 
agreement,  tlus  vtipulation  had  not  been  merely 
in  the  nature  of  a  penalty,  it  wonld  hare  been 
Toid  as  uUr^  vires.  In  re  Daoenham  (Thambs) 
DockCompakt.    Ex  parte  UjJUiK  -     1022 

SELIOI0V8  EDTICATIOir— TFard  of  Court— Aban^ 
donmerU  by  the  Father  of  hi$  right  to  control  hie 
(JhUdren'e  Education — Ante-nuptial  Agreement  ae 
to  Religion  of  the  Children,']  An  ante-nnptial 
agreement  that  the  children  shall  be  brought  up 
in  a  different  religion  from  that  of  the  father  is 
not  binding  at  law  or  in  equity;  but  such  an 
agreement  will  have  weight  witn  the  Court  in 
considering  whether  the  father  has  abandoned  his 
right  to  educate  his  children  in  his  own  relig[ion. 
— Where  a  father  has  not  forfeited  or  abandoned 
his  right  to  educate  his  children  in  his  own  reli- 
gion, the  Court  cannot  refuse  to  order  a  child  to 
be  educated  in  that  religion  merely  because  it 
thinks  that  the  child  will  be  more  happy  and  con- 
tented, or  better  provided  for,  if  left  with  those 
who  have  had  the  care  of  it. — But  if  a  father  has 
forfeited  or  abandoned  his  right  to  educate  his 
children  in  his  own  religion,  the  Court  will  con- 
sider only  the  happiness  and  benefit  of  the  child, 
and  will  order  it  to  remain  in  the  care  of  those 
by  whom  it  has  been  brought  up,  and  to  be  edu- 
cated in  their  religion ;  although  the  child  may 
not  have  so  &r  imbibed  the  particular  doctrines 
of  that  religion  as  to  render  it  dangerous  to 
change  its  religious  training. — The  &ther  of  the 
infant  Plaintiff  was  a  Boman  Catholic  and  the 
the  mother  a  Protestant.  Before  the  marriage 
they  made  a  verbal  agreement  that  the  boys  should 
be  brought  up  as  Boman  Catholics  and  the  girls 
as  Protestants.  The  Plaintiff,  who  was  a  girl,  was 
baptized  in  the  Church  of  England,  At  the  time 
of  her  birth  her  father  was  absent,  ill  of  eon- 
sumption,  but  was  informed  by  letter  of  the 
motbei^s  intention  as  to  the  baptism.  He  replied, 
saying  that  a  Roman  Catholic  priest  woula  call 
on  the  mother.  This  was  not  done,  and  the  child 
was  baptized  as  a  Protestant.  The  father  died  in 
February,  1863,  when  the  child  was  about  nine 
months  old,  leaving  no  property  for  the  support  of 
his  children.  A  few  days  before  his  death  he 
made  a  will  whereby  he  directed  that  his  children 
should  be  brought  up  in  the  Roman  Catholic 
faith,  and  appointed  his  brother,  who  was  a  Roman 
Catholic,  their  guardian.  After  his  death  the 
Plaintiff  was  allowed  by  the  guardian  to  remain 
with  her  mother  and  her  mother's  funily,  and  to 
be  brought  up  by  them  as  a  Protestant  tiU  she 
was  nearly  nine  yean  old.  The  guaiidian  then 
claimed  that  the  child  should  be  given  up  to  him, 
and  after  long  discussions  applied  for  a  writ  of 
}tahea$  oorpue  in  the  Court  of  Queen's  Bench. 
The  child  was  then  made  a  ward  of  the  Court  of 
Chancery,  being  then  nearly  eleven  years  old,  and 
the  Lords  Justices,  having  seen  and  conversed  with 
her,  were  of  opinion  that  she  had  not  imbibed  the 
distinctive  principles  of  the  Church  of  England 
to  such  an  extent  that  it  would  be  cruel  or  dan- 
gerous on  that  ground  alone  to  have  her  educated 
in  the  Roman  Catholic  faith  i—iTeU,  notwith- 
standing fafilrming  the  decision  of  IfaZifM,  V.C), 
that  the  Plaintiff  ought  to  be  allowed  to  remain 
with  her  mother,  and  to  be  brought  up  in  the 
Protestant  religion.  Akpbsws  v.  Salt  -  628 
VoL..Vm.-CH.  4 


choM  by  Leseee  of  Bevernon — Equitable  Charge  on 
Renewable  Leaeehtdde,]  W.  W,  T,  was  the  eouit- 
able  owner,  subject  to  an  estate  for  Ufe,  and  to 
£1500,  raiseable  on  the  death  of  the  tenant  for 
life,  of  leaseholds  for  lives,  which  were  perpetually 
renewable,  and  were  vestecl  in  B,  as  trustee,  with 
a  direction  to  renew  until  the  £1500  had  been 
paid.  The  settlement  under  which  W,  W,  T,  ac- 
quired his  interest  contained  a  covenant  by  him  to 
pay  the  £1500.  In  1811  W.  W,  T.  conveyed  his 
mterest  to  trustees  upon  trust  for  himself  for  life, 
and  after  his  death,  subject  to  raising  tho  £1500, 
upon  trust  to  raise  £2000  for  his  younger  chil- 
dren, and  subject  thereto  for  his  eldest  son  T.  T, 
absolutely.  In  1815,  after  the  death  of  the  tenant 
for  life,  oy  a  deed  to  which  the  owners  of  the 
£1500  were  parties,  and  which  recited,  contrary  to 
the  fact,  that  the  £1500  had  been  paid,  B,  con- 
veyed the  leaseholds  to  W.  W,  T.  absolutely.  In 
1818,  all  the  cestuis  que  vie  being  dead,  W,  W,  T. 
obtained  a  renewed  lease  from  the  landlord  to 
himself^  and  in  1819  purehased  the  reversion  in 
fee,  which  was  conveyed  to  a  trustee  for  him. 
Subsequently  W,  W,  T,  paid  off  the  £1500.  In 
1845  W,  W.  T.  mortgaged  the  property  in  fee,  the 
trustee  of  the  fee  joining,  so  that  the  leasehold 
interest  was  merged.  By  will  made  in  1856,  re- 
citing that  be  had  paid  off  the  £1500,  and  that  it 
was  a  subsisting  cnarge  on  the  property  for  his 
benefit,  he  made  a  bequest  of  that  charge,  and 
appointed  the  £2000  among  his  younger  children, 
and  subject  to  those  clu^ges,  and  to  a  further 
charge  of  £500  created  by  his  will,  devised  all 
his  estate  in  this  property  to  T,  T,  .-—Held  (affirm- 
ing the  decision  of  Baoon^  V.C),  that  the  three 
sums  of  £1500,  £2000,  and  £500,  were  subsisting 
charges,  and  must  be  raised  out  of  the  estete, 
without  distinffuishing  between  those  chareed 
on  the  leasehmds  and  that  charged  on  the  fee. 
Tbuxfib  v.  TsuifPBB  ...     g70 

BEPVTBD  OWSXB0HIP  -  48,  51, 144, 149,  520. 
See  Obdeb  and  Disposition.    1—5. 

BESGDIBIHO  OORTSACT— Agreement  with  term 
omitted        -  -         -         -     861 

See  FBAure,  Statttb  of. 

Sale  by  monthly  instalments  -         -     280 

See  Stofpaoe  m  Tbahstfu. 

BISflOLUTIOV  07  0RXDIT0B8— Composition — 

Bonafidea  -         -         -  -     727 

See  Majobitt  of  Cbeditobb,    2. 
Composition — ^Injunction  against  creditor  748 

See  iNjuNonoN  in  Bankbdftot.  ^  4. 
—  Liquidation  by  arrangement  -         -     722 

See  Majobitt  of  Cbsditobs,  1. 
BESTRADmiG  AOTI0V  OH  TOUOY-^Injunetion 
—PoUcy  of  Aamranee  obtained  by  Mierepreeenia- 
tion— Action  at  Law — Confliel  of  Evidenee — Otwi- 
current  Jwriedietion—'Dieoretion  of  the  Court.']  A 
bill  haying  been  filed  hj  an  assurance  company 
for  the  cancellation  of  a  ufe  policy  as  having  been 
obtained  by  concealment  and  ndsrepresentation,  a 
motion  was  made  to  restrain  an  action  at  law  upon 
the  policy,  which  had  been  commenced  immedi- 
ately after  the  filing  of  the  bill :— Held  (affirming 
the  decision  of  MaUne,  V.C),  that  although  the 
Coort  of  Chancery  had  complete  jurisdiction  in 
SQch  a  case,  yet  the  Court  of  Law  was  the  most 
U  1 


BESTBAINniO  ACnOlT  On  TOUCY— continued,    BALE— eon  Knued. 


suitable  tribunal  for  dealing  with  dispnted  facts 
respecting  a  policy  of  assurance ;  and  the  motion 
for  an  injanotion  was  rcfused.~When  proceedings 
are  commenced  at  law  and  in  eqmty  respecting 
the  same  matter,  if  the  natnre  of  tne  claim  of  the 
Plaintiff  at  law  is  snch  that  he  could  only  enforce 
it  at  law,  the  Court  of  Equity  will  be  very  re- 
luctant, on  an  iuterlocutoiy  application,  to  with- 
draw the  case  from  the  jurisaiction  of  the  Court 
of  Law.  HoABE  V.  Bbembidge  -  -  22 
BESTRADmrO  GBOTTHSLESS  ACTIOV  — />e- 
murrer—Good  Defence  at  Law  J]  In  a  bill  filed 
to  restrain  an  action  at  law  the  statements  were 
as  follows: — ^In  the  voluntary  winding-up  of  a 
joint-stock  compauy  a  sum  of  £500  was  awarded 
to  the  Defendant  as  compensation  for  his  loss  of 
salary  as  secretary  of  the  company.  The  Defen- 
dant was  at  that  time  indebted  to  the  company  in 
a  larger  sum  than  £500,  and  the  Plaintiff,  who 
was  the  liquidator  of  the  company,  accordingly 
wrote  to  the  Defendant  informing  him  of  the 
award,  and  asking  him  to  pay  the  balance  due 
from  him  after  setting  off  the  £500  so  awarded. 
The  Defendant  brought  an  action  against  the 
Plaintiff,  seeking  to  make  him  personally  liaUe 
for  the  sum  of  £500,  as  money  had  and  received 
to  (he  Defendant's  use.  The  bill  prayed  a  de- 
claration that  the  Defendant  was  not  entitled  to 
the  payment  of  the  £500  without  settling  the  debt 
due  uom  him  to  the  company,  and  that  the  action 
might  be  restrained.  The  Defendant  demurred 
for  want  of  equity : — Held  (reversing  the  decision 
of  Moling,  y.C.),  that  as  the  bill  discloaed  a  good 
defence  at  law  to  the  Defendant's  action  there  was 
no  ground  for  relief  in  equity,  and  the  demurrer 
was  allowed.  Kjuip  v.  Tucker  >  -  369 
BBVSB8I0II— -Married  woman— Election  -     678 

See  Elbotiqn. 
— —  Purchase  of  charge  on  leasehold       >     870 

Bee  Renewable  LEASEHOLue. 
—— Sale  by  expectant  heir  -         -         -     484 

See  UsuBious  Comtraot. 
BEVIVOB  AHS  ttUTFUSMXJXT'-Praciiee—Ap- 
peal^Revivor.']  Where  a  sole  Plaintiff  dies  after 
his  petition  for  re-hearing  is  before  the  Court  of 
App^  in  Chancery,  the  suit  can  be  revived  on 
an  original  motion  before  the  Court  of  Appeal. 
Chadwick  v.  Ohadwick  -  -  -  926 
BEVOOATIOH — Power  of— Voluntary  settlement 

See  YoLUirrABT  Settlement.  [480 

BIGHT  01  WAT— Appurtenant  or  in  gross   680 

See  OusTBTJcnoN  of  Wat. 
—  Obstruction  by  several  persons  -     660 

See  Obstbtjctioh  of  Wat. 
RIGHT  TO  ITAXZ  07  TOM  >       91  ! 

See  Trade  Name. 

BiVAL  nrvEnnoini       -       -       -    i67 

See  SPEancATiON  of  Patent. 
BIVZB-Pollutwn  of  -         -         -     186 

See  Pollution  of  Bivkb. 
BumiiKG  POWKRH    "Railway  company  841, 942 

See  Traffic  Abbanqbmxnt.    1, 2. 

BALE — ^Agent — Insolvency  of  principal — Bight 
to  recoup  himself  -  -  -  921 
See  CuffTOM  of  8took  Exohaxge.    1. 


Business — ^Implied  covenant  to  carry  it  oo  * 

See  Sale  of  Business.  [658 
By  agent  to  his  principal        -         -      68 

See  Purchase  from  Agent. 
Commission  in  army     -  -         -       76 

See  Sauk  of  Commibbion. 
Goods — ^Monthly  instalmeata — ^Insolvency  of 

purchaser— Bight  of  vendor  to  refuse 

nirther  delivery      -         •         -     999 

See  Stoppage  in  TRANsmr. 
Execution  creditor— Seizure  without  sale 

See  Execution  Creditob.  [98T 
Trustees— Depreciatoiy  condition  of  sale  901 

See  Coxditionb  of  Sals.    2. 

BALE  Off  BUIUJ EBB — Injundum  —  Prioe  to  he 
oeeertained/rimFrofii^^ImpUedCoeemuU.^  The 
Defendant  sold  to  the  Plaintiils  bis  news-agency 
business  for  £2500,  payable  by  instalments.  The 
first  two  instalments  of  £600  each  were  payable 
at  all  events,  but  the  payment  of  the  other  two  o£ 
£750  each  was  contingent  on  the  profits  of  the 
business,  and  in  the  event  of  the  profits  of  the 
business  exceeding  a  certain  amount,  the  Defen- 
dant was  to  receive  further  benefits.  The  Plain- 
tiffs at  the  same  time  engaged  the  Defendant  to 
superintend  their  business,  including  akmg  with 
the  busmess  sold  certain  oih^  btanches,  for  five 
years,  at  a  salarv;  he  undertaldng  to  obey  tbeir 
directions.  Within  the  first  year  the  Plaintiils 
agreed  with  a  company  to  disoontinae  the  newv 
aeency  business,  giving  the  oompanv  the  optioa 
of  continuing  such  puts  of  it  as  the  coo^iany 
might  elect  to  continue.  The  PlaintiiEs  then 
directed  the  Defeodant  to  disoontinne  the  trans- 
mission of  news,  and  the  Defendant  refusing  to 
obey,  they  filed  their  bill  for  an  injunction  to  re- 
strain iiim  from  transmitting  news,  which  injunc- 
tion was  granted : — Hdd  (revening  the  deosiai 
of  Moling,  V.C.),  that,  as  the  purchaae-nwney  vm» 
to  be  ascertained  by  reference  to  the  profits,  then' 
was  an  implied  covenant  by  the  Pkintiflb  that 
the  business  should  be  carried  obl  and  that  ae  the 
Plaintiffs  had  broken  this  implied  covenant,  they 
were  not  entitled  to  restrain  the  Defendant  fron 
breaking  any  other  part  of  the  agreement.  Tele- 
graph DnPATCH  AND  Intiluobhob  CoMPAacT  r. 
McLean  .....     6M 

BALB  or  00MXnmO}i^M<>rtgagee'--N€iiee- 

FriorUy-^Coetg  ef  AppeaL]  An  officer  in  a  regi- 
ment assigned  the  money  to  arise  fSrom  the  sale  of 
his  oommissioii  to  two  assignees  separately.  He 
obtained  leave  to  sell  out,  and  the  two  aaaigncis 
gave  to  the  agents  of  the  regiment  simnltaneons 
notices  of  tbeir  inoumbnoioiBS.  £450,  forming 
part  of  the  money  whieh  the  officer  w<m]d  receive, 
came  fix>m  a  particular  fund  in  the  bands  of  the 
sgents,  held  by  tbem  subject  to  the  directknis  of 
the  jBofse  Ouardg.  Six  days  after  the  noticee  had 
been  given,  a  letter  was.  sent  from  the  Horn 
Ouardi—ihe  purport  of  which  was  communicated 
by  the  agents  to  ike  officer— requesting  the  agents 
to  transftdr  £450  from  the  ftmd  to  the  officer.  The 
first  assignee  tlien  gave  a  second  nolioe^  The 
agents  sent  a  form  of  receipt  to  the  officer,  which 
was  returned  by  him  signed,  before  which  the 
£450  was  not  iasoable  by  the  agents.  Hie  secand 
assignee  then  gave  a  seoond  notiee  i^HeUt  (re- 


BAJLR  07  00]a[IB8IOH--<»n/mu<!(2. 
▼ersmg  the  decision  of  the  Master  of  the  Bolls), 
that  the  first  assignee  had  priority  over  the  second 
assig:nee. — ^Where  a  mortgagee  appeals  from  the 
deoiBion  of  a  Court  below,  and  the  decision  is 
reversed,  he  will  be  allowed  to  add  his  costs  of  the 
appeal  to  his  mortgage  charge.    Addison  v.  Cox 

[78 

8ATIS7IZD  TERM— 8  &  9  Yidt,  o.  112— Dot^er.] 
A.^  being  lessee  of  land  for  ninety-nine  years, 
created  a  mortgage  term  which  ultimately  became 
vested  in  a  trustee  for  a  mortgagee,  and  subse- 
qnently  acouired  the  fee.  He  afterwards  became 
bankrupt.  In  pursuance  of  an  agreement  between 
bis  assignees,  mmself,  and  the  mortgagee,  a  deed 
was  executed  by  which  the  mortgagee  released  the 
mortgage  debt»  and  the  fee  simple  was  oonveyed 
to  the  mortgagee  &ced  and  didcharged  from  all 
equity  of  redemption.  It  was  intended  that  the 
wife  of  J.,  who  was  married  in  1832,  should  join 
in  the  deed  for  the  purpose  of  releasing  her  dower, 
but  she  refused  to  execute  it,  and  after  the  death 
of  ^.  she  filed  her  bill  to  enforce  her  right  to  dower : 
— Held  (reversing  the  decision  of  Saeon,  V.C.), 
that  the  mortgage  debt  was  not  extinguished,  and 
that  the  tetm  was  not  satisfied  within  the  2nd 
section  of  the  Satisfied  Term  Ad,  8  &  9  Vict. 
c.  112y  and  that  the  term  afforded  the  purchaser 
protection  against  the  Plaintifi^'s  right  of  dower. — 
Taubnin  v.  Steere  (3  Mer.  210)  commented  on. — 
Doe  V.  JoTtcB  (13  Q.  B.  774)  followed,  Aia>KBSON 
r.  FzoiCEr        -----     180 

8GAHDAL— Exceptions  for  .         -         .     499 

See  ExcsFTiONB  fob  Scandal. 
BCHRKK  OJ  ARaAXQtSMXBT'-JudffmetU  Ore- 
ditor — Priority.']  8,  reooyexed  judgment  against 
a  railway  company,  sued  out  an  elegit,  and  deli- 
vered it  to  the  sherm,  who  found  that  the  company 
were  possessed  of  the  railway,  which  was  in  the 
occupation  of  another  company  under  a  working 
agreement.  The  writ  was  duly  registered.  After 
this  a  scheme  of  arrangement  was  confirmed  by  the 
Court,  which  scheme  authorized  the  company  to 
create  certain  amounts  of  debenture  A  stock  and 
debenture  B  stock.  Debenture  A  stock  was  to  be 
applied,  first,  in  payment  of  the  mortgage  deben- 
tures of  the  company,  and  certain  costs ;  the  stock 
applied  to  those  purposes  having  priority  in  pay- 
ment of  interest  over  the  residue  of  that  stock, 
which  residue  was  to  be  applied  in  paying  unpaid 
vendors  of  land.  Debenture  B  stock  was  to  be 
applied  in  paying  off  debentures  which  were  not 
mortgages  on  the  undertaking,  and  other  debts. 
The  income  of  the  company  was  to  be  applied — 
(1)  In  paying  rent-charges  granted  to  vendors  of 
land.  (2)  In  payment  of  the  interest  on  preferred 
debenture  A  stock.  (3)  In  payment  of  the  inte- 
rest on  the  residue  of  that  stock.  (4)  In  payment 
of  interest  on  debenture  B  stock.  (5)  In  payment 
of  dividends  to  shareholders :— ffeU,  by  the  Master 
of  the  Bolls,  that  S.  was  entitled  to  take  debenture 
B  stock  in  satisfaction  of  his  judgment,  but  had 
no  higher  right  8,  appealed,  contending  that  he 
was  not  bound  by  the  scheme,  and  had  a  charge  ' 
on  the  income  in  priority  to  the  A  and  B  stocks,  J 
by  whomsoever  held ;  for  that  the  prioritv  of  those  | 
unpaid  vendors  and  mortgagees  wno  hadacoepted 
payments  in  those  stocks  Imd  been  lost  by  extin-  ! 
guishment  of  their  former  securities  :—Hdd,  on  ' 


I  8GHS1EZ  07  ABEAVOEMEHT<-^nhnued. 
I  appeal,  that  8.  was  not  bound  by  the  scheme,  but 
I  that  as  it  did  not  lessen  his  riglits,  neither  did  it 
increase  them ;  that  he  therefcve  was  not  entitled 
to  such  priority  as  he  claimed ;  but  that,  subject 
to  the  rights  of  unpaid  vendors,  the  income  must, 
in  the  first  place,  to  an  amount  equal  to  that  of 
the  principal,  interest,  and  costs  due  to  vendon  of 
lana  who  had  accepted  payment  in  A  debenture 
stock,  and  of  the  principal,  interest,  and  costs  due 
to  holders  of  debenture  mortgages  issued  before 
the  filing  of  the  sheriff's  return,  be  applied  accord- 
ing to  the  scheme.  Stevens  v.  Mid-Hants  Rail- 
way Company.  Lohdon  Financial  Assooiation 
r.  Stevens       -----  1064 

800T0H  HSDEt — Administration  in  England  — 
Payment  of  debts  and  legacies  -  842 
See  Mabshallino. 

BEALIHO  OF  GHABTXB— Supplemental  charter 
See  Supplemental  CThabteb.  [16S 

SSALIirG  07  VkTENT^Oppontion—Lato  Officer 
— New  Queetione.']  In  opposing  the  grant  of 
letters  patent,  the  burden  is  on  the  opponent  to 
shew  that  the  grant  would  be  clearly  wrong. — 
Where  the  facts  on  which  the  opponent  relies 
were  within  his  knowledge  when  he  opposed 
before  the  law  officer,  he  cannot,  when  before  the 
Lord  Chancellor,  raise  a  new  legal  argument  on 
these  £BMsts ;  nor  can  he  then  bring  forward  evi- 
dence which  he  might  have  brought  before  the 
law  officer.    Ex  parte  Sheffield    -         -     287 

SECUBJTDSB  FOB  BILLS  OF  OCKABQiE— Bank- 
ruptcy— Doctrine  of  Ex  parte  Waring-^Double 
IfUolveney — JBiUs  drawn  oy  a  Third  Party.']  L. 
A  Co,  employed  8,&  Co.  as  their  correspondents 
at  Havanahj  and  i2.  as  their  correspondent  in 
London,  They  consigned  certain  cargoes  ioS.A 
Co,,  at  the  same  time  informing  them  that  they 
would  draw  bills  on  B.  for  the  value.  This  thoy 
accordingly  did,  and  the  bills  were  accepted  by  U. 
Before  &e  biUs  came  to  maturity  S.  &  Co.  sent 
remittances  in  short  bills  to  B,  to  cover  the 
amount  of  the  bills,  telling  him  to  take  them 
"  against  the  acceptances."  B,  became  bankrupt, 
and  the  acceptances  were  not  paid,  and  soon  after 
S.  A  Co,  became  insolvent : — MM  (affirming  the 
decision  of  Bacon,  CJ.),  that  the  remittances 
must  be  applied  to  meet  the  acceptances,  under 
the  rule  of  Ez  parte  Waring  (19  Yea  345).— It  is 
no  objection  to  the  application  of  the  rule  in  that 
case  that  the  party  sending  the  remittances  was 
not  a  party  to  uae  bills  as  drawer  or  indorser,  pro- 
vided tiie  bills  were  drawn  in  respect  of  a  trans- 
action in  which  he  is  liable.  Ez  parte  Smabt. 
Jn  re  Richardson       -         -         -         -     220 

2. Bankruptcy — Doctrine  of  Ex  parte 

Wanng — Firme  engaged  in  a  Joint  Adveninre.] 
Two  distinct  firms,  L.  i  Co.  of  Bombay,  and  O.  A  Co. 
of  London,  "were  engaged  in  a  joint  adventure  for 
buying  and  selling  goods  in  England  and  India, 
The  course  of  busmess  as  to  the  homeward  ship- 
ments was  that  L.  A  Co,  drew  bills  <m  G.d:  Co, 
which  they  discounted  in  Jndta,  and  with  the 
proceeds  purchased  cotton  which  they  consigned 
to  G,  d:  Co.  specially  to  meet  the  acceptances. 
Both  firms  stopped  payment,  and  went  into  liqui- 
dation. The  holders  of  unpaid  acceptances  of  O, 
<!'  Co,,  which  had  been  drawn  in  this  way.  claimed 


81CUXIXIS8  lOB  BILLS  OF  BXOEAHOS-Hxm&l. 

to  have  the  proceeds  of  certain  Bhipments  of  cotton 
epeoially  appropriated  to  meet  the  aooeptances : — 
HMj  that  the  bill  holders  were  entitled  to  haye 
the  cotton  speciiiJlT  appropriated^  upon  the  prin- 
ciple of  Ex  parte  Waring  (19  Yes.  345),  but  subject 
to  the  rights  of  the  crefiitors,  if  any,  of  the  aggre- 
gate Anns  to  have  the  cotton  applied  as  purt  of 
the  aggregate  assets.  Ex  parte  Dswhubst.  In 
re  LsGOATT.    In  re  GLEDSTAmn     -  -     965 

Bill  of  lading — Indorsement  by  inadyert- 

enoe  -----       16 
See  Pbopbbtt  in  Goods  bhiffkd. 

BSZUBX  AHS  SALE— Private  sale  by  debtor— 
Withdrawing  execution     -  -     667 

See  ExscuTioN  Cbeoitob. 

SEPABATE  ESTATE— Account  at  bankers— Sums 
paid  in  by  husband  -         -       86 

i8<00  Banxsbs'  Aooount.    2. 

—  Will  of  married  woman  -         -       778 

See  Will  ot  Mabbied  Wqhan. 

SESVICE—Ayoiding—Ck>unty  Court  district  690 
See  CouNTT  Goubt  Jubibdiotion. 

Debtor  summons— Affidayit    -  -     984 

See  Debtob  Sumuons.    2. 

Out  of  jurisdiction— Foreign  contract  869,  n. 

See  FoBEiON  Contbagt.    2. 

Substituted — ^Master  of  ship    -         -     860 

See  FOBEIGN  COMTBAOr.     1. 

Trustee  Act — ^Person  of  jmsound  mind    786 

See  TBUffFEE  Acts. 

SET-OFF  nr  WnnaSQ-XJ?— Company— '  Calls.] 
In  winding  up  a  company,  debts  cannot  be  set  off 
against  calls.- A  contractor  agreed  with  a  com- 
pany to  supply  them  with  steam-engines  at  a  fixed 
price,  and  to  take  shares  in  the  company,  payment 
of  the  calls  on  which  should  not  be  enforced  until 
at  least  two  engines  should  haye  been  paid  for, 
and  the  contractor  might  set  off  against  the  calls 
the  money  due  to  him.  The  oontnustor  took  shares 
accordingly,  and  made  two  engines  for  the  com- 
pany, which  were  not  taken  by  the  company  or 
paid  for.  The  company  was  afterwards  ordered 
to  be  wound  up  b^  the  Court,  and  a  call  was 
made  by  the  liquidator  :—Jfdcl  (reyeraing  the 
decision  of  J^acoti,  Y.C),  that  the  contractor  could 
not  set  off  the  amount  due  to  him  from  the  com- 
pany under  his  agreement  as  dancages  or  other- 
wise against  the  amount  due  by  him  on  the  calls. 
— Brighton  Arcade  Company  y.  Dowling  (Law 
Rep.  3  0.  P.  175)  disapproved  of.  In  re  Paba- 
OUA08U  Steah  Tbamboad  Compakt.  Black  & 
Cc'sCasb       -         -         .         -         -     aM 

SETTLEMERT— By  Court  of  Chancery— Ultimate 

limitation     .  .  -  .     482 

See  Settlemsmt  bt  the  Coubt. 
Coyenant  for  future  settlement — When  yoid 

in  futurity    -         -  -  -     718 

See  CoyBNANT  to  settle. 
Election  —  Married  woman  —  Beyersionary 

interest         ....     /|78 

See  Election. 
Equity  to  -  -  -  -     888 

See  EgmTT  to  a  SETTLSUEifr. 

—  Family— Benefit  under  -  -     813 

See  AoyANCEHEMT.  I 


BSm^MXBT— continued, 

Shifting  clause   -         -         -  -     9tt 

See  Shutivo  Clause. 
—  Yoluntaiy  -         - '        -  -     410 

See  YOLUlfTABT  SsiTLEIfEST. 

SETTLEMJUIT   BT   IKE   OOUKT—Bqmiy  io  a 

SetUement^LimitaHon  in  De/anU  of  Children.} 
Where  a  wife  is  entitled  to  an  ei^uity  to  a  settle- 
ment, the  fund  will  be  limited,  after  the  death  of 
the  wife  and  in  defiuilt  of  childrrai  of  the  wife,  to 
the  husband  whether  he  does  or  does  not  surviTe 
the  wife.    Walsh  v.Wasok-         -         -     4S 


SEABXEOLDEE— Dissentient 

See  BEOoiiBTBUcnox  or  Coxfast. 
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SWABEB — ^Agreement  to  plaoe 

See  AOBBBMEHT  TO  FLACX  &ABn. 

Application  for  -  -         -       MO,  lOOS 

See  AjTALGAXATioir  of  Compasieb.  1,  2. 
Order  and  disposition— Bankruptcy  -     148 

See  Obdbb  asd  Disposition.    4« 
Paid-up— Contract  for— Compames  Act,  1867. 

S.225  -----     9M 

See  CoMTBACT  FOB  Paid-up  Sbabbi. 
Paid-up— Qualification  of  director     -     Ttt 

See  Qualification  of  Dibbciob.    2. 

Paid-up— Subscriber  of  memoiandum       STD 

[407,  TM 

^S^SubbcbihebofMbhobandcii.    1—3. 
Sale  by  agent  for  his  own  benefit       -       06 

^800  Pdbghase  fbox  Aobht. 
SUlFCUfO  ClAVSE^SetUemeM — OomeirMeUon-^ 
Provieo  thai  on  the  oeeurrenee  of  a  eomiimgemi 
event  the  *' Sueoeetionto**  Lande  $kmM  •*  devohe 
upon'*  another  Pereon — Patent  of  Peerage  — 
Conditional  Limitation — Power  of  the  Oriten.] 
By  letters  patent  the  barony  of  B.  was  confenm 
on  B.  for  life,  with  successive  remainders  to  ber 
second  and  other  sous  and  the  heirs  male  of  thdir 
respective  bodies.  The  patent  contained  a  proviH) 
that  if  the  second  son  of  E.  or  any  other  person 
taking  under  the  letters  patent  should  soooeed  to 
the  earldom  of  D.,  the  **  succession  to  "  the  dignity 
of  B,  should  ^  devolve  upon  "  the  son  of  K  or  the 
heir  who  should  be  next  entitled  to  succeed  to  the 
barony  of  B,,  if  the  oerson  so  succeeding  to  the 
earldom  of  JD,  was  dead  without  issue  male. — 
Lands  having  been  devised  by  a  testatrix  to 
trustees  and  their  heirs,  upon  trust  **  to  oouTey, 
settle,  and  assure  "  the  same  **  in  a  course  of  entail 


to  correspond  as  nearly  as  may  be  with  the  Umita- 
tions  of  the  barony  of  jB^  **  and  the  provifioea 
afiiBcting  the  same  contained  in  the  letters  patent  ** 
—a  settlement  was  executed  in  which  was  inserted 
a  clause  providing 'that,  if  the  second  son  of  £ 
rwho  had  then  by  the  death  of  E.  become  Baron 
B.)  or  any  other  person  taking  under  the  limiia- 
tions  therein  contained  should  succeed  to  the 
earldom  of  i>.,  the  **  succession  to"  the  ]and» 
thereby  settled  should  *^  devolve  upon  "  the  son  of 
E,  or  the  heir  who  would  be  next  entitled  to 
sucoaed  to  the  barony  of  S.,  if  the  person  so  suc- 
ceeding to  the  earldom  of  X>,  was  dead  without 
issue  male. — ^The  second  son  of  S.  aftenrards  suc- 
ceeded to  the  earldom  of  D.  He  had  issue  male : 
"-HM  (affinning  the  decree  of  Baoon,  V.C.)t 
upon  the  construction  of  the  clause,  that  npoa  ti/a 
second  son  of  E,  succeeding  to  the  earldom  of  V^ 


flHIFTniO  CLAVfSB— continued, 
the  third  son  of  E.  became  entitled  in  posseasion 
to  the  settled  estates. — Quaare.  whether  tne  Grown 
has  any  power  to  make  a  oonaitional  limitation  of 
a  peerage.    Copb  v.  Earl  Db  la  Wabb     -     962 

P— Foreign— Contract  to  sell-— Specific  per- 
formance— ^Injimction        -         -     860 

iStoFOBEiaN  CONTBAOT.      1. 

■Limitation  of  shipowner's  liability     -     Ml 
See  Limitation   of  Shifownxb's  Lia- 


bility. 
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8OU0IT0B — Lien  for  costs   > 

See  Solioitob's  Liek. 
London  agent — Special  agreement    - 

See  Taxation  of  Costs. 
Undne  influence — Independent  advice     881 

See  Undue  Influbnob. 

80LICIT0B'8  TIES— Administration  SuitJ]  Soli- 
citors for  the  trustees  of  an  estate  which  is  under 
the  administration  of  the  Court  have  not,  after 
their  dischaive,  such  a  lien  for  costs  and  money 
advanced  in  the  suit  as  will  enable  them  to  refuse 
production  of  documents  which  are  required  by 
the  receiver  for  the  management  of  the  estate. — 
Order  of  Baeon,  V.C,  affirmed.  Bblanbt  v, 
Fpbksch  -         -         -         -         -     918 

SFldFIO  FSBFOBXAHOE— Divisible  contract 
—  Building   contract — Agreement   for 

lease 96 

See  Divibiblb  Contbact. 

Foreign  contract — Sale  of  foreign  ship    860 

£&  FoRBioN  Contbact.    1. 

—  Purchaser  kept  out  of  possession — ^Deteriora- 
tion of  land  -  -  -  -  178 
See  PcBOHASXB  kept  oirr  of  Possbbbion. 

Parol  agreement— Part  performance  -     861 

SeeFuAViMy  Statute  of. 

8PECIFICATI0V  Of  VATZST -^  Lodging  Cam- 
pleie  Specification— 15  A  16  Vict.  c.  88,  $,  9^Law 
Officer — Bival  Inventor."]  It  is  the  duty  of  the 
law  officer  to  hear  and  determine  which  of  two 
rival  applicants  for  patents  is  entitled  to  a  patent, 
and  the  question  ought  not  to  be  remitted  to  the 
Lord  Chancellor  by  directing  warrants  for  both 
patents. — An  applicant  for  a  patent  does  not,  by 
lodging  a  complete  specification  and  obtaining 

Srotection,  acquire  the  rights  of  a  patentee  so  as, 
uring  the  six  months'  protection,  to  prevent  any 
other  person  who  had  previously  applied  for  a 
patent  for  a  similar  invention  fiom  ootainin^  a 
patent — It  is  no  objection  to  the  grant  of  a 
patent  that  another  person  has  been  making 
experiments  and  workmg  towards  a  similar  in- 
vention.   Ex  parte  Hesby    -         -  -     167 

BTAxuxjeS  :  i 

29  Car.  2,  c.  3— JFVotKfa   -  -  -     861 

See  Fbauds^  Statute  of. 
39  &  40  Geo.  3,.c.  9S— Accumulations  -     978 

See  Accumulations. 
1  Vict  c.  26,  8.  24— ITttt*  -  -     778 

See  Will  op  Mabbied  Woman. 
3  &  4  Will.  4,  c.  27,  ss.  25,  28— Limitations 

See  Limitations,  Statute  of.  [80 
8.26       -          -          -          -     988 

See  Limitations,  Statute  of.    2. 


VTkTinnBB— continued.  ^ 

3  Vict  c.  Ixxvii— jBmfoZ  Improvement  -   1084 

See  Pabtt-wall. 
6  &  7  Vict.  c.  73,  s.  d7S6licitors         -       66 

iSec  Taxation  of  Costs. 
8  Vict.  c.  18,  S..69— JDonds  Clauses        -     786 

See  Payment  out  of  Coubt. 
8  Vict.  c.  20,  ss.  87,  92  — Railway  Clauses 

See  Tbaffic  Abbangement.    1.        [841 
8  &  9  Vict.  c.  112— SaiUfied  Terms       -     180 

See  Satisfied  Tebm. 
10  &  n  Vict.  c.  17,  8. 62—Waieru}orks  -     186 

See  Pollution  of  Biveb. 
10  &  11  Vict.  c.  cxxiz — Bristol  Improvement 

See  Pabtt-wall.  [1084 

13  &  14  Vict.  c.  60— Tnw^  Act  -     736 

See  TnvffTEE  Acts. 

15  &  16  Vict  c.  83,  s.  9— Patents         -     167 

See  Specification  of  Patent. 

16  &  17  Vict.  c.  137,  8.  2S— Charitable  Trusts 

[199 
See  Endowed  Sohoou  Commissionebs. 

17  &  18  Vict  c.  36.  s,  l-^BiOs  of  Sale  -       48 

See  Obdeb  and  Disposition.    1. 

-1078,1075,11. 

^(mReoibtbationofBillofSale.  1,2. 

8.7       -         -         -         -     648 

See  Fbaud  on  Bankbuptot  Laws. 
17  &  18  Vict  0.  104,  8.  51ir— Merchant  Ship- 
ping  -        '  -  -  -     841 

See   Limitation^  of  Shipowneb's  Lia- 
biutt. 
17  &  18  Vict  0.  125,  8.  11— Common  "Law 
Procedure  -  -         -   478,  476,  n. 

See  Submission  to  Abbitbation.    1,  2. 
25  &  26  Vict  c.  63,  s.  5ir— Merchant  Ship 


See  Limitation   of   Shipownxb's 

BILITY. 

25  &  26  Vict  c.  89,  ss.  25.  38— Companies  881 

See  Tbansfbb  of  Shabes.    2. 
8.35-  -  -  -446 

See  Tbansfeb  of  Shabes.    1. 
8.38     -         -  -         .     866 

See  Infant  Tbansfebee. 
8.38     ....     800 

See  Past  Membeb. 
88.161,162      -  -  -     708 

See  RfiOONSTBuoTiON  of  Company. 
-8.165    -  -  -  -       46 

See  LiABiuTY  of  DiBBcrroBS. 
28  ft  29  Vict  c.  86,  8.  5— PaWnerffcip  -     669 

See  Loan  to  Pabtnebsbip. 
30  ft  31  Vict.  c.  127,  s.  e—BaUwajf  Companies 

See  Scheme  of  Abbanqement.        [1064 
30  ft  31  Vict  c.  131,  8.  25— Companies     270, 

See  Subscbibeb  of  Mbmobandum.     [407 
1,2. 
8.25      ....     966 

See  Contbact  fob  Paid-up  Shabes. 
8.39      .  .  -         -     648 

See  Qualification  of  DntfeoroBS.    1. 
32  ft  33  Vict  c.  35— Apportionment      -     198 

See  Apportionment  of  Dividends. 


STATUTES — oon^tfitied. 

S2&^\ictc.56yB.30'-^Endowed8eho6U  199 
See  Ekdowjsd  Schools  CoMnissioincRS. 

32  &  33  Vict.  e.  62,  s.  ^-Dehton  -  281 
See  Committal  ttitdeb  Debtors   Aot, 


I 8.16     -         -         -         -     676 

See  Pbosecution  undkb  Debtobs  Act, 
1869 
32  &  33  Vict.  c.  71,  ss.  6,  87,  ^2— Bankruptcy 
See  Execution  Gbeditob.  [667 

8. 6       -         -  -  I       -     874 

See  Bankbupt  Auek. 

.  -  -     284 

See  Debtob  Summons.    2. 

8.7       -  -  -  -     204 

See  Debtob  Summons.    1. 

8. 15     -  48,  61, 144, 148,  590 

See  Obdeb  and  Disposition.    1—5. 

8.  16     -  -  -  -     997 

See  Proof  fob  Untaxed  Costs.    2. 

8.31     ....     568 

See  Pboov  for  Unliquidated  Damages. 

8.31      -  -  -  -     914 

See  Pboof  fob  Joint  and  Seyebal  Con- 
tracts. 

8.  59     -  -  -         -     690 

See  County  Court  Jubisdiction. 

8.72     -  -  214,555,748 

See  Injunction  in  Bankruptcy.    1, 2, 4. 

8.91     -  -  -  -     718 

See  Covenant  to  sbttle. 

8.92     -  -  -  -     614 

See  Fraudulent  Pbefebence.    2. 

8.125    -  -  -         -     722 

See  Majority  of  Cbeditobs.    1. 

8.125    -  -  -         '     595 

See  Injunction  in  Bankbuptcy.    3. 

8.125    -         -  .  -     676 

See  Pbosbcution  under  Debtobs  Act, 
1869. 

8.126    -  -  -  -     727 

See  Majority  of  Cbeditobs.    2. 

8.126    -  ...     682 

See  Pboof  fob  Untaxed  Costs.    1. 
83  &  34  Vict.  c.  71,  88.  54,  55— iV^o/tonoZ  Debt 

[118 
See  Stock  tbansfebbed   to  National 
Debt  Commissionebs. 
25A36Yiotc,U—Chane«ruFundsAet   465 
See  Chancery  Funds  Act. 

flIATnrO  raOcJUSDlffOS — PracUee  —  Pending 
Appeal — Coeii.^  Proceedings  on  an  order  to  pay 
money  and  costs  stayed  pending  an  appeal,  on 
payment  of  the  money  by  the  Defendant  to  the 
Plaintiff,  the  Plaintiff  giving  security  for  repay- 
ment, or  if  the  Plaintiff  preferred  it  on  payment ' 
into  Conrt,  the  costs  to  be  paid  to  Plaintiff's  soli- 
citor on  his  imdertaking  to  repay  them  if  directed. 
— The  applicant,  in  such  a  case,  must  pay  the  costs 
of  the  application. — Burdiek  v.  Garriek  (Law  Rep. 
5  Ch.  453)  distinguished.  Mebby  v.  Niokalls  205 
■  Suit  to  restrain  encroachment  on  mine — 
Agreement  for  arbitration  -     473 

See  SuBMianoN  to  Abbitbation.    1. 


STOCK  EZCHAH0S— Custom  of      -        9B1, 938 
See  Custom  of  Stock  Exchange.    1, 1 

STOCK  TRAHBFKBBED  TO  ITAXIOHAL   SER 

001t3OBSLQJnn3iB--Aceumu1atiou$— -Legal  Holder 
—NaUonal  DeU  AcU  1870  (33  dr  34  Flrf.  c.  71, 
M.  54,  55.]  Stock  standing  in  the  name  of  a 
deceased  trustee  having  been  transferred  to  the 
Commissioners  for  the  fiednetion  of  the  National 
Debt,  a  person  claiming  to  be  the  legal  penooal 
repreMutative  of  the  beneficial  owner  petitioned 
for  a  re-transfer : — Held  (reveraiDr  the  decisioQ  <^ 
Maline,  V.C),  that  an  inquiry,  who  was  entit]«i 
could  not  be  directed  in  the  absence  of  the  per- 
sonal representative  of  the  trustee : — Held,  aUo, 
that  a  claimant  who  establishes  his  claim  has  no 
title  to  any  accumulations  arising  firam  the  io- 
vestment  of  the  dividends,  his  right  being  to 
have  the  stock  re-tmnsferred  and  the  amount  of 
UDpaid  dividends  paid  to  him  in  oash,  without 
interest.    In  rsAwTMEAP's  Tacgra  ~  -     IIS 

8T0PPAGS  nr  TBAStam—Bankmptef'Saie  of 
Goods  by  Monthly  Initalmente — Luo&eitey  cf  Pur- 
ehater— Right  of  Vendor  to  refine  further  lieUvery 
— Price  of  poet  tnttalmente — Reeeinding  Comiraet.] 
H  sold  330  tons  of  bleaching-powder  to  f  «  to  bv 
delivered  thirty  tons  per  month,  payment  to  be 
made  in  cash  fourteen  days  after  each  delivery. 
The  whole  amount  was  delivered  except  one  in- 
stalment of  thirty  tons  due  in  Deoember,  1871 : 
but  the  November  instalment  was  not  paid  for. 
On  the  20th  of  December,  E,  called  a  meeting  of 
his  creditors  and  declared  himself  inaolvest  On 
the  23rd  of  December  H.  wrote  a  letter  refuiiDg 
to  deliver  any  more  bleachine-powder  under  the 
contract.  In  February  following,  E.  was  adjudi- 
oated  bankrupt,  and  the  trustee  applied  to  the 
Court  for  an  order  upon  H.  to  pay  £150  damages 
for  non-delivery  of  the  December  instelment  <k 
goods: — Held  (affirming  the  decitdon  of  Baeou^ 
C.  J.),  that  although  neither  the  non-payment  of 
the  November  instalment  nor  the  banknipCcy  of 
E.  would  entitle  H.  to  rescind  the  oontraot,  yet  he 
had  a  rights  after  the  declaratian  of  inK^vency, 
to  refuse  to  deUver  any  more  goods  till  the  piice 
of  both  the  November  and  December  instilments 
had  been  tendered  to  him: — afield,  aleo»  that  £.'• 
letter  of  the  23ni  of  December  did  not  exouae  the 
trustee  of  E,'s  estate  fimm  tendering  the  price  of 
the  two  instalm^its  before  claiming  damages  for 
the  non<<ielivezy  of  the  December  Instalment. 
Ez  parte  Chalmebs.    In  re  Edwabos        -     2MB 

SUBIOSSIOV  TO   ABBITRA31DV— Jls/ersMe— 

Stay  of  Proceedinge — Common  Law  Procedure 
Act,  1854  (17  A  18  Viet.  e.  125^,  «.  11.]  The  lease 
of  a  mine  contained  an  agreement  to  refer  disputes 
between  the  lessors  and  three  lessees  to  arliitoators 
or  their  umpire,  pursuant  to  the  provisions  of  the 
Common  Law  Procedure  Act,  1854.  The  lessees 
sank  a  shaft,  and  through  the  shaft  drew  mineials 
from  an  adjoining  mine.  The  lessors  filed  a  Inll 
to  restrain  the  lessees  from  so  doing.  Two  of  the 
three  lessees  applied  for  an  order  to  stay  prooeed- 
ings  in  the  suit,  and  that  the  matter  might  be 
rei^rred  to  arbitration : — HM,  on  the  constmciion 
of  the  lease,  that  the  Court  would  not  decide,  but 
would  leave  it  to  the  arbitrators  to  decide  whether 
the  matters  in  dispute  between  the  parties  wen 
within  the  agreement  to  refer ; — ^ffeld,  also,  that 
the  arbitrators   would   have   power   to  dieoide 


not  againBt  good  &ith,  and  would  have  power  to 
direct  payment  of  damages : — HM,  that  neither 
the  want  of  any  appeal,  nor  the  inability  of  the 
arbitrators  to  grant  an  injunction,  formed  any 
objection  to  a  reference  :^Seld,  on  the  construc- 
tion of  the  Act  (17  ft  18  Vict.  c.  125,  s.  11),  that 
it  was  no  objection  to  the  application  that  two 
only  of  three  Defendants  were,  at  the  commence- 
ment of  the  suit  and  at  the  date  of  the  applica- 
tion, ready  and  willing  to  concur,  and  (per  Lord 
Selbome^  L.O.)  that  the  dissent  of  a  Defendant,  if 
persisted  in,  would  not  necessarily  be  a  ground 
for  refusing  the  order. — Order  of  Wickeru,  V.C, 
staying  proceedings  in  the  suit,  affirmed.    Willeb- 

FDBD  V.  W  ATBOM  -  -  -  -       478 

2,  '^-^  Partnership  Articles — Injunction  to 
restrain  Proceedings  in  Arbitration  —  Common 
Law  Procedure  Act,  1854,  s.  11.]  Partnership 
articles  contained  a  clause  providing  for  the  dis- 
solution of  the  partnership  by  one  partner  giyinn: 
notice  to  his  oo-partners.  It  was  further  agreed 
that  the  proirisions  of  the  Common  Law  Procure 
Act  relatme  to  arbitratious  should  be  applicable. 
C,  one  of  the  partners,  gave  notice  to  Tr.  of  his 
intention  to  dissolve  partnership,  but  W.  disputed 
the  validity  of  the  notice,  and  filed  a  bill  to 
restrain  C  from  advertising  the  dissolution.  C. 
then  appointed  an  arbitrator,  and  called  upon  W. 
to  submit  the  matters  in  dispute  to  arbitration. 
YF.  then  moved  to  restrain  C  from  proceeding  in 
the  arbitration: — Bddy  by  Bacon,  V.C,  that  the 
jurisdiction  of  the  Court  was  not  ousted  by  the 
articles,  and  that  the  injunction  must  be  granted. 
Witt  v.  Cobooban      ...  476,  n. 

8UB80BIBSR  01  MZXOBAVDXIX— Company— 
Paid-up  Shares— Payment  in  Cash — Coinpanies 
Act,  1867  (30  d:  31  Vict,  e,  131),  s.  25.]  /.  and 
two  other  persons,  by  an  agreement  which  was 
registered  along  with  the  memorandum  and  arti- 
cles of  association  of  a  company  formed  in  1869, 
agreed  to  sell  a  mine  to  the  company  for  £20,000, 
half  of  which  was  to  be  paid  at  once  by  5000 
fully  paid-up  shares  of  £2  each  in  the  company, 
£6(J00  at  the  end  of  a  month,  and  £4000  when 
the  profits  reached  a  certain  rate.  F.  subscribed 
the  memorandum  of  association  for  1000  shares. 
The  company  took  possession  of  the  mine,  and 
5000  Mlj  paid-up  shares  were  allotted  to^fthe 
vendors  or  their  nominees ;  1600  of  them  being 
allotted  to  JP.,  who  never  had  any  other  shares 
allotted  to  him.  The  company  was  ordered  to 
be  wound  up,  at  which  time  F.  remained  on  the 
register  for  275  shares,  having  sold  the  rest : — 
Held  (afiirming  the  decision  of  the  Master  of  the 
Bolls),  that  F,  was  liable  to  be  placed  on  the  list 
of  ooutributories  for  the  1000  shares  for  which  he 
had  subscribed  the  memorandum,  as  shares  on 
which  nothing  had  been  paid;  for  that,  on  the 
face  of  the  registered  documents,  these  was  no 
connection  between  the  1000  shares  for  which  F. 
subscribed  and  the  5000  paid-up  shares,  and  that 
if  there  was  any  subsequent  agreement  for  F,*s 
giving  up,  in  satisfaction  of  his  liability  to  pay 
for  the  icfoo  shares,  paid-up  shares  to  which  he 
would  otherwise  have  been  entitled,  such  agree- 
ment was  invalidated  by  the  Companies  Act,  1867, 
8.  25.-^XJnder  the  Companies  Ad,  1867,  s.  25,  the 
holder  of  shares  (unless  such  agreement,  as  pro- 


defend  himself  against  an  action  for  calls  by  any- 
thing which  woiud  only  support  a  plea  of  accord 
and  satisfaction,  and  would  not  support  a  plea  of 
payment.  In  re  Pen  'Ali/t  Silver  lxad  Minino 
CoxpAKT.    Fothebgill's  Case       *         -     870 

8. Company— 'Paid^p  Shares— Payment 

in  Cask— Companies  Act,  1867  (30  d:  31  Vict, 
c,  1 31 ),  s.  25.]  Anv  lond  fide  transaction  between 
a  company  and  a  shareholder  which,  if  the  'com- 
pany brought  an  action  against  him  for  calls» 
would  support  a  plea  of  payment,  is  ^  payment  in 
cash  "  witfdn  sect.  25  of  the  Ompanies  Act,  1867. 
— S,  took  shares  in  a  company  formed  for  working 
a  mine  which  he  sold  to  tnem.  The  whole  nomi- 
nal amount  of  the  shares  was  immediately  payable, 
as  was  also  the  purchase-money  of  the  property. 
It  was  aereed  between  S.  and  the  company  that 
he  should  be  credited  in  account  with  the  price  of 
the  property,  and  debited  with  the  amount  pay- 
able on  his  shares ;  and  the  balance  of  the  account 
thus  made  out  was  short Iv  afterwards  exactly 
balanced  by  cash  payments  by  ^. : — ffeld  (revers- 
ing the  decision  of  the  Vice- Warden  of  Uie  Stan- 
naries), that  S.  must  be  considered  as  having 
Sid  up  his  calls  in  cash.  In  re  Habhont  asd 
ONTAGUE  Tin  and  Goppeb  BiiNiNa  Oompant. 
Spaboo'sOase  ....     407 

8. Company— Articles  of  Assoeiation  — 

Allotment  of  Paid^p  Shares.]  D,,  one  of  the 
seven  subscribers  to  the  memorandum  of  associa- 
tion of  a  limited  company  established  for  working 
a  concession  in  Austria,  subscribed  for  100  shaies. 
The  articles  of  association  recited  that  K^  who 
assigned  the  concession  to  the  company,  had 
agreed  to  cause  fully  paid-up  shares  to  be  allotted 
to  all  the  persons  subscribiog  the  memorandum ; 
and  the  5th  article  provided  that  the  shaies  of 
each  subscriber  to  the  memorandum  should  be 
allotted  to  him  as  fully  paid  up,  and  that  a  com- 
petent number  of  shares  should  be  allotted  to  JE. 
m  pursuance  of  the  arrangement  which  had  been 
previously  come  to. — On  tho  3rd  of  October,  1865, 
the  day  on  which  the  company  was  registered,  the 
directors  set  apart  for  E,,  for  work  already  doiv 
for  the  company,  4000  paid-up  shares  and  a  lar^ 
sum  in  debentures ;  and  E.  shortly  afterwards  i 

2 nested  the  secretary  to  allot  some  of  the  4' 
tiares  to  persons  named,  and  among  others, 
shares  to  X).,  who  had  no  o£her  shares  in  the 
pany.    The  company  was  ordraed  to  be  wour 
and  the  official  liquidator  placed  JD.  on  the 
ooutributories  for  100  shares  as  having  sub 
the  memorandum  for  that  amount,  and 
caU  on  him  in  respect  of  them.— Held  ( 
the  decision  of  James,  L.J.,  sitting  for 
V.O.).  that  the  clause  in  the  articles  of 
providing  that  the  shares  subscribec* 
memorandum  should  be  allotted  as  f 
was  inoperative;  and  that  as  therF 
deuce  that  JE).  had  given  any  bona  / 
tion  for  having  his  shares  paid  u' 
rightly  placed  on  the  list  for  100  • 
and  was  liable  to  pay  the  call.- 
Anolo-Mobavian  Uunqabian  J 
OoHFANT.    Dent's  Case 
sujwrixuxjEU    flEBYICB  — ' 
Owner  out  of  jurisdi 
See  FoBEiGN  Oontii 


See  Gift,  Obioinal  ob  Substitutional. 
SUPFUKZirTAL  CHABTIffR  Objections'- Great 
Seal.']  In  order  to  stop  the  sealing  of  a  supple- 
mental charter  grantea  to  an  existing  corporation, 
it  mnst  in  general  be  shewn  that  the  proposed 
charter  is  contrary  to  law,  or  that  no  proper 
authority  for  the  application  had  been  given,  or 
that  some  personal  right  of  a  member  of  the 
Society  would  be  wrongly  interfered  with.  Ex 
parte  Societt  of  Attobnbtb,  &c.  -  -  168 
8UBETT— Proof  in  bankruptcy — Partnership  441 

See  Jonrr  and  Sepabate  Estate.    1. 
8UKVXV0B — Principle  of  construction  of  word  — 

When  to  be  read  "other'*-         -       70 

See  ScBVivoBSHiP. 
BUAV1V0B8HIF  —  WiU  —  Construction  —  Other,'] 
A  testator  gave  a  sum  of  money  in  sixths,  and 
directed  his  trustees  to  hold  one  sixth  in  trust  for 
each  of  lus  six  daughters  for  life,  with  remainder 
to  her  children,  to  be  transferred  and  vested  at 
twenty-one  or  marriage ;  and  he  provided  that  in 
case  any  of  his  daughters  should  die  without 
leaving  a  ol^ild,  then  her  share  should  go  in  trust 
for  his  surviving  daughters  in  equal  shares,  if 
more  than  one,  during  their  respective  Uves,  and 
after  their  decease  for  their  respective  children 
j>er  stirpes  and  not  per  capita^  in  the  same  manner 
as  the  original  shares  i-^Hdd^  that  on  the  death  of 
a  daughter  without  leaving  a  child  who  attained 
twenty-one  or  married,  the  children  of  other 
daughters  who  had  predeceased  her  took  shares 
in  her  one-sixth. — The  principles  upon  which  the 
Court  considers  the  word  '*  survivor"  as  not  com- 
pletelv  expressing  the  testator's  intention,  dis- 
cussed.—  Decision  of  the  Master  of  the  Rolls 
reversed.    Watte  V.  Littlewood    -         -       70 

TAXATIOV  OF  CO^tB— Special  Agreement^^uris- 
diction— Petition  under  6  A  7  Vict  e.  73,  s.  37— 
Bill  in  Chancery — London  Agency  Business — De- 
murrer.'] Bill  filed  bv  a  country  solicitor  against 
a  London  solicitor,  alleging  that  the  Defendant 
had  made  a  special  agreement  with  the  Plaintiff 
to  transact  certain  business  for  him  on  agency 
terms,  and  charging  that  the  Defendant  falsely 
pretended  that  the  agreement  was  one  not  for 
agency  but  for  partnership  in  tlie  particular  busi- 
ness. The  bill  charged  that,  on  either  construc- 
tion of  the  agreement,  the  Plaintiff  was  entitled 
to  an  account,  and  prayed  that  Defendant  might 
deliver  his  bills  of  costs  as  Plainti£f^8  agent,  and 
also  for  a  general  account  of  all  dealings  and 
transactions  between  them. — The  Defendant 'de- 
murred, on  the  ground  that  the  proper  remedy  of 
Plaintiff  was  by  petition  under  the  Solicitors* 
Act : — Held  (affirming  the  decision  of  the  Master 
of  the  Rolls),  that  the  demurrer  ought  to  be  over- 
ruled. Wabd  v.  Lawson  -  -  -  66 
TEHDSRCT  TO  BXCEIVE— Use  of  trade  name  91 
See  Tbade  Name. 

TERM  07  TlAB8-~Satisiied— 8  &  9  Yiot.  c.  112 
See  Satisfied  Tebu •  [180 

TRUDS  nXTURXS—DemlBe  of— Bill  of  sale 

[1072, 1076,  n. 
See  Registbatiqn  of  Bill  of  Sale.  1, 2. 

TRADE  RAXB— DtMoZuiton  of  Partnership— Use 

of  Old  Name  of  Firm — Tendency  to  deceive.^    A 


trader,  who  has  been  a  manager  or  a  partner  in  % 
firm  of  established  reputaticm,  has  a  liglit,  oa 
setting  up  an  independent  business,  to  make 
known  to  the  public  that  he  has  been  with  thit 
firm ;  but  he  must  take  care  not  to  do  so  in  a  way 
calculated  to  lead  the  public  to  believe  that  he  is 
carrying  on  the  business  of  the  old  firm,  or  i§  ia 
any  way  connected  with  it.— The  Plaintiff,  an 
old-established  tailor,  took  the  Defendant,  yfh-* 
had  been  his  foreman*  into  partnership,  and  t^  -^ 
business  was  carried  on  under  the  name  of  H.  d  t. 
The  partnership  was  afterwards  dissolTed  bj  \ 
decree  of  the  Court,  in  which  it  was  provided  tt^i 
the  business  of  the  partnership  should  belong  to 
the  Plaintiff.  The  Plaintiff  accordingly  kept  up 
the  shop  tmder  the  name  of  H.  A  Co.  Sulite- 
Quently  the  Defendant  set  up  a  shop  only  a  few 
doors  from  the  Plaintiff's  shop,  and  painted  ov»  r 
the  door  the  words  "  P.,  from  H.  &  Pr^—BM 
(affirming  the  decree  of  KaXins^  V.C),  that,  hariDi? 
regard  to  the  manner  in  which  the  names  ver  ^ 
painted  up,  the  Defendant  had  done  that  whicli 
was  calculated  to  lead  the  public  to  suppose  that 
he  was  still  connected  with  the  old  firm,  and  t'jnt 
the  Plaintiff  was  entitled  to  an  injunetian.  Hook- 
ham  9.  Pottage         -         -         .         .      91 

TRAinC  ARRAKGRKERT— iZaainiy  Componj 
— Delegation  of  Statutory  Powers— Agreement  by 
one  Compam  to  work  the  Line  of  amother— Ultra 
Vires  aetr—SaHway   Clauses   ConsoUdatiom  AH, 
1845,  ss,  87,  9i— Right  to  use  /mu^tbn.]     Thf 
J7.  BaUway  Company,  whose  line  lan  into  the 
Defendant  company's  line  at  B^  had  a  Pari  in - 
mentary  right  to  use  the  Defendants'  station  at  B. 
— ^The  Plaintiff  company  had  running  powtrs 
over  the  Defendants   line,  and  were  anxious  to 
run  trains  through  the  B.  station  over  the  H.  line. 
The  H.  Company  applied  to  Parliament  for  power 
to  lease  their  line  to  the  Plaintifib,  but  thronjU 
the  opposition  of  the  Defendants  the  propoc^'d 
bill  was  thrown  out.    The  H.  Onipas^  then  en- 
tered into  an  agreement  with  the  Plaintiffs,  ter- 
minable on  six  months'  notice,  by  which  thev 
agreed  to  allow  the  Plainti£GB  to  use  the  if.  Hue 
and  all  its  stations,  sidings,  &c^  and  to  affortl 
them  every  facility  for  so  doing ;  the  PfaUntiff:}  to 
keep  the  line  in  repair,  and  appoint  and  pay  their 
own  officers,  and  fix  the  rates  and  fiures  of  througu 
traffic,  paying  to  the  H.  Company  a  proportion  of 
the  through  rates  and  fared  by  way  of  commuted 
tolL    It  was  also  provided  that  if  the  H.  Qm- 
winy  should  desire  the  Plaintiffs  to  undertake  the 
local  traffic  of  the  H.  line  the  Plaintiffs  would  do 
so,  paying  the  H.  Company  a  proportion  of  tb»; 
fares.  — The    Plaintiffs    under   this    agreenKnt 
claimed  the  right  to  run  their  trains  over  the  I><^- 
fondants'  junction  at  B.,  and  filed  their  bill  to 
establish  the  right,  which  the  DefcDdants  rcsistc*!, 
on  the  ground  that  the  agreement  between  the 
Plaintiffs  and  the  H.  Company  waauJtru  vires  and 
illegal:  — ^sU  (reversing  tne  decision  of  the 
Master  of  the  Rolls),  that  the  agreement  was  not 
ultrh  vires  or  Ulegal,  and  that  the  Plaintiffs  wen> 
entitled  to  the  relief  prayed.    I^Iioland  Bailway 
Ck)MPA2nr  V.  Gbbat  Wbsterh  Railway  Ck>XFANY 

[841 

2. BaQtoay  Companies^Bunning  Potrrrt 

— Indefinite  Agreement^  whether  perpetual^Con- 


mderoHm  not,  ezpreased  in  Dted—CkmstrucUon.'] 
The  L,  Bailway  Company,  being  in  want  of  money 
to   oomplete  an  extension  line,  applied  to  the 
H,  W.  Railway  Qmpanv  for  a  loan  of  £40,000, 
and  it  was  agreed  that  the  N.  W.  Company  should 
lend  the  money  and  have  running  powers  oyer 
the  lines  of  the  L.  Company.  An  agreement  under 
aecd  was  entered  into,  not  referring  to  the  loan, 
by  which  it  was  agreed,  (1)  that,  subject  to  such 
bye-laws  and  regulations  of  the  L.  Company  as 
should  from  time  to  time  be  in  force,  the  N.  W. 
Company  might  run  over  and  use  the  railways  of 
the  L.  Company,  and  their  stations,  8idino;8,  and 
conTeniences ;  (2)  that  the  receipts  from  thiouiih 
tiaflSo  should  be  apportioned  between  the  two 
oompanies  according  to  milea«:e  proportion,  with 
a  certain  allowance  per  cent,  to  the  N.  W,  Com- 
patw  out  of  the  L,  Company**  share ;  (3)  that  the 
v.  W.  Company  might  have  their  o«m  staff  at  the 
stations  on  the  L,  Company's  lines;   (4)  that, 
whether  the  running  powers  were  exeroiaed  or 
not,  there  should  be  a  complete  system  of  throu<;h 
booking  and  through  fares  from  the  stations  of 
each  company  by  the  lines  of  the  other ;  (5)  that, 
if  the  running  powers  were  exercised,  the  fares 
should  be  fixed  by  the  N.  W.  Company ^  and  if 
the  L,  Company  objected  to  any  of  tnem,  then  by 
arbitration;  (6)  that  the  N.  W,  Company  should 
not  carry  the  local  traffic  on  the  L.  lines,  bnt 
should,  if  required  by  the  L  Company,  carry  local 
passengers  R>r  15  per  cent,  of  tlie  local  fares; 
(7)  that  the  companies  should  send  by  each  other 
all  traffic  not  otherwise  consigned  to  and  from 
stations  on  the  lines  of  each  other  whenever  such 
lines  formed  the  shortest  route;  (8)  that  any  dif- 
ference under  the  agreement  should  be  settled  by 
arbitration  under  tt^  Baikoay  Companffs  Arlntra- 
Hon  AeU  1859.    The  N.  W,  Company  advanced 
the  £40,000,  and  the  agreement  as  to  running 
powers  was  acted  upon  n>r  some  time,  but  after- 
wards the  L.  Company  gaye  three  months'  notice 
to  determme  it  :—Hdd,  by  Jfo/iiu,  V.C,  that  the 
jurisdiction  of  the  Ck>urt  of  Chancery  was  excluded 
by  the  8th  clause  of  the  agreement;  but  this 
objection  was  waiyed  on  appeal: — Heldj  by  the 
Court  of  Appeal,  that  eyidence  of  4he  advance  of 
the  £40,000  haying  been  the  consideration  for  the 
agreement  was  admissible : — fleU,  by  James,  L-J., 
that,  apart  from  this  evidence,  the  agreement  was 
not  determinable  i-^HM,  by  MdUSi,  L. J.,  that, 
having  regard  to  this  eyidence,  which  did  not 
contnuiict  anything  in  the  agreement  itself,  it 
was  clear  that  the  agreement  was  not  determin- 
able ;  but  whether,  apart  from  the  proof  of  con- 
sideration, this  agreement,  the  principal  terms  of 
which  were  one-sided,  would  not  have  been  re- 
vocable, giMBre.— P«r  James,  L  J. :— SemWc,  the 
jurisdiction  of  the  Court  was  not  excluded  by  the 
8th  clause ;  for  that,  if  the  agreement  was  i^voc- 
able,  the  revocation  would    determine  the  8th 
clause  as  well  as  the  other  terms  of  the  agreement. 
Llamkllt  Railway  and  Dooe  Compakt  v.  Lon- 
don AND  NoBTH-WlfiTERN   BaILWAT  COMFANT 

94ft 


TajLBmrs&  Qr  BMBMB^^uompany-'rower  of 
Directors  to  refuse  to  register  Transfer — Bedifioa' 
iion  of  Register — Insuran^^  Company."]  The  deed 
of  settlement  of  a  life  insiurance  company  provided 
that  any  shareholder  should  be  at  liberty  to 
transfer  his  shares  to  any  other  person  who  was 
already  a  shareholder,  or  who  should  be  approved 
by  the  board  of  directors,  and  that  no  person  not 
being  already  a  shareholder,  or  the  executor,  &c.y 
of  a  shareholder,  should  be  entitled  to  become 
the  transferee  of  any  share  unless  approved  of  by 
the  board : — Hdd  (reversing  the  decision  of  the 
Master  of  the  Bolls),  that  the  directors  were  not 
bound  to  disclose,  their  reasons  for  rejecting  a 
transferee,  provided  they  had  fairly  considered 
the  question  at  a  meeting  of  the  boai^ ;  and  that, 
in  the  absence  of  evidence  to  the  contrary,  the 
Coui't  would  take  for  granted  that  they  acted 
reasonably  and  bond  fide.  But  if  there  is  evidence 
to  shew  that  directors  who  have  such  a  power 
have  exercised  it  capriciously  or  unfairly,  the 
Court  has  jurisdiction  to  interfere,  and  this' juris- 
diction may  be  exerci^ied  on  'a  summons  under  the 
35th  section  of  the  Companies  Act^  1862. — Rufnnjiton 
v.  CharUred  Bank  (Law  Rep.  1  £q.  82)  distin- 
giiished.  In  re  Grsbham  Life  Assurance  Societt. 
^JXirfoPENNET         -  -  -  -      446 

2. Contribulory — Registration  in  the  Xame 

of  a  Firm — Errors  in  Registration — Past  Member 
—25  A  26  Viet,  o.  89,  ss.  25,  38.]  One  of  two 
partners  in  a  foreign  firm  of  bankers  lent  to  X.  in 
this  country  a  sum  of  money.  L.  executing,  by 
way  of  security,  a  transfer  to  the  firm  of  shares  in 
a  company,  which  was  executed  by  the  above- 
named  partner  in  the  name  of  his  firm,  and  the 
transfer  was  approved  of  by  the  directore.  L, 
at  that  time  held  transfers  of  a  corresponding 
number  of  shares,  but  the  transfers  were  not 
registered  Some  time  afterwards  the  transfer 
deeds  were  left  at  the  office  of  the  company,  and 
the  transfers  were  registered,  the  registration  of 
the  transfer  to  the  bankers  being  datod  before  the 
registration  of  the  transfers  to  I^^  and  being  in 
the  name  of  the  bankers  as  a  firm.  The  loan  was 
after wurds  repaid,  and  the  shares  were  re-trans- 
ferred to  L.  oy  the  same  partner,  he  executing 
the  deed  in  the  name  of  the  firm,  and  the  transfer 
was  duly  registered.  Within  a  year  from  this 
time  an  order*  for  winding  up  the  company  was 
mtidei-^Held,  that  under  the  cireumstances  the 
one  partner  could  accept  shares  so  as  to  bind  the 
firm  :—Held,  that  shares  can  be  sufficiently  regis- 
tered in  the  name  of  a  firm : — EM,  thiit  under 
the  circumstances  the  errors  and  irregularities  in 
the  registration  did  not  affect  the  liability  of  the 
firm: — Held,  that  the  tirm  of  bankers  were,  in 
respect  of  these  shares,  liable  as  pabt  members  of 
the  company. — Decision  of  the  Master  of  the  Bolls 
affirmed.  In  re  Land  Credit  Company  of  Ibe- 
land.    Weikbrshsiii'b  Case  -         -     831 

Infant— Pa^  member  -  -  -     866 

See  Infant  Transfebeb. 

X&I8PA88-— Trifling  annoyance— Delay   -         8 
See  Trifling  Nuisance. 


•m.«.r— .    «    .  *  KiiA  liwio    TRnTINGinnBAKCE— ^wVfence— 3Velpa«»--Jll- 

lXAHBTO-.Buslne8sofcompany  -     640,1002    jufu:tion--Jurudiction—Delay.2    The  a^oimt  of 

See  Amamamation  of  Companies.  1,  2.  :  Annoyance  which  wUl  induce  ihe  Court  to  inter- 
Paymaster  General — Stock  in  company   466    fere  between  the  owners  of  adjoining  buildings 

See  Chancery  Funds  Act.  I  discussed  and  defined,  and  the  nature  and  value 
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TBIFIJirG  inriBAHCE — continued. 
of  evidence  in  such  casea  considered. — ^Where  a 
trifling  trespass  or  an  interference  with  an  ancient 
right  Jiai)  been  submitted  to  for  bix  years,  the 
Court  will  nut  exercise  its  jurisdiction,  but  will 
leave  the  PlaintiflFs  to  their  rights  at  law.— 
Decree  of  the  Master  of  the  Bolls  reversed. 
Gaunt  v,  Fynney  .  -  -  -  8 
TRUST— niegai— Order  and  disposition— Bank- 
ruptcy -  -  -  -  149 
See  Orueb  and  Disposition.  4. 

—  Mortgage— Trust  for  sale— Statute  of  Limi- 

tations, ss.  25,  28     .         -  -       80 

See  LnoTATiONS,  Btatutb  of.  1. 

TBtTSTEE— Creditors'  deed— Liability  for  negli- 
gauce  «         -  -  -     711 

See  Tbubtee  of  Cbeditors^  Deed. 

'^-^  Diseretion— Maintenance  of  infant  -  798 
Sbo  Maintenance  of  Infant.    2. 

— -^  Improvement  of  estate— Just  allowances  809 
See  AflSETB  euplotbd  in  Tradk.    1. 

—  New  trustees — ^Person  of  unsound  mind   788 

See  Tbustbb  Acts. 

—  Payment  out  of  Court  to— Lands  Clauses 

Act 786 

See  Patmevt  out  of  Coubt. 

Sale  by 908 

See  Conditions  of  Sale.    2. 

TBtJBTSX  ACTS — Power  to  appoint  New  TrueUee 
— Lunncy^Serviee^  A  power  of  appointing  new 
trustees  piovided  toat  if  any  trustees  or  trustee 
should  die,  or  become  unwilling  or  unable  to  act, 
the  trustees  or  trustee  fur  the  time  being,  whether 
continuing  or  declining  to  act.  might  appoint  a 
new  trustee  or  trustees.  One  of  the  three  trustees 
became  of  unsound  mind,  but  was  not  so  found 
by  inquisition,  and  the  other  two  appointed  a 
new  trustee  in  his  room  : — Held,  that  the  power 
was  well  exercised. — A  petition  for  an  order  vest- 
ing the  trust  estate  in  the  continuing  trustees 
and  the  new  trustee  having  been  presented : — 
SMy  that  service  on  the  trustee  of  unsound  mind 
was  not  necessary.  In  re  East.  In  re  TaVbTs  of 
Bellwood'b  Will      -         -         -         -     785 

TRTJffTEE  07  GBXDIT0B8'  VEED-^Bankruptey 
— Pertonal  Liabiliiyof  Trugteefor  Negligence  and 
Overpayment  of  Dioidenda — Intered  on  Money  Ud 
hu  Breaeh  of  Tnut— Appeal  for  CoUeJ]  Among 
the  assets  of  a  debtor  who  executed  a  creditor^ 
deed  under  the  19'2nd  section  of  the  Bnnkrujoicy 
Act,  1861,  was  a  bill  of  exchange  which  the  debtor 
had  deposited  with  his  solicitor  as  a  security  for 
his  professional  charges.  The  bill  was  dishouoored 
at  maturity,  at  which  time  the  solicitor  had  re- 
ceived from  other  sources  sufficient  to  pay  all  his 
charees  then  due.  The  trustee,  however,  allowed 
the  bill  to  remain  in  the  solicitor's  hands,  who 
bioaght  an  action  on  it  against  the  acceptor,  but 
nothing  was  recovered  in  conseouenoe  of  the  ac- 
ceptor's insolvency.  The  creaitors  sought  to 
charge  the  trustee  with  the  loss  of  the  money,  on 
account  of  his  allowing;  the  solicitor  to  keep  the 
bill  and  treat  it  as  his  own,  instead  of  himself 
dealing  with  the  acceptor  and  effecting  a  compro- 
mise i^Held  (affirming  the  decision  of  the  Chief 
Judge),  that  there  was  no  ground  for  charging 
the  trustee  on  this  aooount.— A  creditor  signed 


TBUBTEE  OF  GBBKIOBS^  ]IEED--0OfiiifMia^ 

the  deed  for  a  debt  due  on  bills  for  which  tlie 
debtor  was  liable.  Before  making  formal  proof 
of  the  debt,  the  creditor  received  dividends  from 
the  estates  of  other  persons  who  were  liable  on 
some  of  the  bills,  but  the  trustee  nererthelefla 
paid  him  dividends  on  the  full  amount  of  the 
Dills.  The  other  creditors  sought  to  surcharge 
the  trustee  with  tlie  dividend  thus  overpaid : — 
Held  (affirming  the  decision  of  the  Chief  JudgeX 
that  considering  the  uncertainty  of  the  law  at  the 
time',  which  was  before  the  decitdon  of  the  oaes 
of  In  re  Kdwn  (Law  Rep.  4  Ch.  125),  the  tnxatee 
ought  not  to  be  surcharged  for  the  overpayment 
of  the  dividends. — The  trustee  allowed  wine  and 
spirits  to  the  amount  of  £130  to  remain  in  the 
debtor's  possession,  which  was  eventually  lost  to 
the  estate: — JJe/d,  that  the  trustee  must  per- 
sonally make  good  the  loes,  with  interest  at  £5 
per  cent.— The  Court  will  not  allow  an  ajqwal  for 
costs  under  the  Bankruplcy  Act,  1861.  ix  parte 
Ogle.    Ex  parte  %itvnL,    intvPaxura    -     711 

WnLk  VIBES— Amalgamation— Power  to  sell 
business  ....  MO 
See  Amalgamated  CoMPAinsa.    1. 

—  Company — Colourable  payment— Guarantee 

[1085 

See  CONTRIYANOB  TO  PBOCUBS  SeRLIKO 

Day. 
Company — Purchase  of  land — ^Void  proviso 

See  Belief  pbom  Pbnaltt.  [IQIS 
Bail  way  company — Agreement  to  woik  line 

of  another  company  -  -     841 

See  TBAfTio  Abeangembht.    1. 
CTBOBirCHILD         -  ...     868 

See  Child  ik  tbstbm  sa  m£bx. 

mrOOESCIOEABLS  BASOAIV        -  -     48ft 

See  Usurious  (^irrRAcr. 

mrDTTE  lEFLUEHOE— i^WiiMl— CbDofmi/  Agre^ 
ment— Condonation — Independent  SeKeitOT —  L'l*- 
proved  AUegatione."]  Fraud  cannot  be  oondoned 
unless  there  be  full  knowledge  of  the  ^icts  and  of 
the  rights  arising  out  of  tiiose  fiicts,  and  the  parties 
are  at  arm's  I8ngth. — An  agreement  rendered  in- 
operative by  a  collateral  fraudulent  agreement 
cannot  be  made  valid  by  the  abandonment  of  the 
collateral  agreement.— Agreements,  though  pro- 
pared  by  an  independent  solicitor,  may  be  set 
aside  if  that  one  of  the  parties  for  whom  the 
solicitor  is  acting  is  under  the  undue  influence  of 
the  other  party. — Where  material  allegations  of 
fraud  are  proved,  the  Plaintiff  will  obtein  relief 
although  other  allegations  of  fraud  may  not  be 

£  roved.  —  Decree    of    MaUne,    V.C^    levtrst-d. 
[oxoN  V,  Patke         -         -  -         .     881 

UELIQUIDATED  DEBT— Proof  in  bankmptry— 
Untaxed  costs  -  -  888,807 
See  Pboof  vob  Ubtaxxd  Cobts.    1, 2. 

VWOTnn>  MUiI>— Person  of— Entering  appear- 
ance -  -  ...  468 
See  Em^EBiNO  Afpbababgb. 

— ->  Penon  of— Power  to  appoint  new  IiimiIub 

See  Tbubtee  Aotl  [788 

VIEB— Nuisance— Increaae  of  nuisasce    -     487 

See  iMGEEABQia  KUUAVCB. 


adoiuMe  Bargain^Injuneiion.^  The  dootriueB  of  i  con  tain  a  power  of  revocation.  Some  yean  after- 
equity  as  to  the  relief  of  expectant  heirs  from  |  wardB  she  burnt  it,  and  expressed  Batisfactiou  at 
unooDscionable  bargains  have  not  been  affected  ,  having  got  rid  of  it.    She  executed  a  mortgage 


by  tiie  repeal  of  the  usury  laws,  or  by  the  altera- 
tion of  the  law  as  to  sales  of  reversionary  interests. 

A  young  noblemaa  in  his  twenty-second  year, 

entitled  to  large  property  in  the  event  of  his 
surviving  his  father,  was  largely  indebted.    The 
creditor  pressed  for  payment,  and  recommended 
the  young  nobleman  to  apply  to  a  certain  money- 
lender.    The   money-lender   advanced   enough 
money  to  in  part  pay  off  the  creditor,  and  made 
a  further  advance  to  the  young  nobleman,  taking 
by  way  of  security  his  acceptances  at  three  munths 
for  the  sum  advanced  witn  interest  and  discount 
together  exceeding  the  rate  of  60  per  cent.    The 
acceptances   became  due,  and  the  process  was 
repeated,  the  young  nobleman  receiving  a  small 
advance.    The  young  nobleman  had  no  profes- 
sional assistance  in  these  matters,  and  no  appli- 
cation was  made  to  his  father  or  to  the  solicitors  of 
the  father.    The  ftbther  died  before  the  second  set 
of  bills  became  due,  and  the  money-lender  com- 
menced actions  upon  them : — HM  (affirming  the 
decree  of  WickeM.  V.C.).  that  the  actions  would 
be  xestrained ;  and  a  decree  made  for  delivery  up 
of  the  bills  on  payment  of  the  sums  actually  ad- 
vanced and  interest  at  5  per  cent.     Eabl  of 
Aylssfobd  v.  Mobsxb  ...     4M 

YABIAHCX— Application  and  allotment  of  shares 

[low 

See  Amalqamation  of  Comfaivixs.    2. 

—  Instructions  and  deed  -  -  -     480 

See  YoLUKTABT  Settlbment. 
Two  parts  of  indenture  -         -   1002 

iSee  Amalqamation  of  Comfaiois.    2. 
VZHSOB  Am)  FXJSCHA8EB— Agent  selling  for 

his  own  benefit       ...       66 

See  PuBOHASB  fbom  Aoekt. 
Conditions  of  sale         -  -        118, 902 

jS^  CuNDinoMS  OF  Salk.    1,  2. 
— —  Payment  on  a  certtin  day — Forfeiture    1022 

See  Bklibf  fbom  Penalty. 

—  Power  to  give  receipts — ^Devise  of  estate 

charged  with  debts  -  -  971 
See  Chaboe  of  Debts  and  Leoacixs. 
Purchaser  kept  out  of  poBaeasion — Deteriora- 
tion of  land  -  -  178 
See  Ptbchasbb  kept  out  of  Possbssion. 
TESnVOOBDSB— Trustee  Acts    -         -     785 

See  TfitSTXE  Acm. 
YOLXniTABT  BSTTLEIIZHT— Pover  of  Bevoca- 
Uon — Change  of  Mind — Destruction  of  Deed — 
Variation  from  Inttmctions.']  The  absence  of  a 
power  of  revocatiun,  and  the  fact  that  the  atten- 
tion of  the  settlor  was  not  called  to  that  absence, 
do  not  make  a  voluntary  settlement  invalid;  they 
are  merely  circumstances  to  be  considered  in 
deciding  on  the  validitv  of  a  voluntary  settlement. 
—A  widow  instructea  a  solicitor  to  prepare  a 
deed  settling  certain  houses  and  buildings  on  her- 
self for  her  life,  and  after  ber  death  for  the  benefit 
of  her  children.  The  deed,  as  prepared,  did  not 
exactly  correspond  with  the  instructions,  but  was 
read  over  to  and  executed  by  her.  There  was  no 
suggestion  made  to  her  that  the  deed  ought  to 


of  part  of  the  settled  propertv,  after  asking  the 
consent  of  a  son  who  was  both  beneficially  inte- 
rested and  a  trustee  of  the  (settlement,  and  made 
a  will  purporting  to  dispose  of  the  whole  property: 
— Held  (reversing  the  decree  of  Wickens^  V.C.), 
that,  under  the  eircunuitanoes,  the  deed  of  settle- 
ment was  valid,  and  not  affected  by  the  want  of  a 
power  of  revocation  or  by  the  divergence  from  the 
instructions.    Hall  v.  Uall  -         -     480 

VOTQTO^Bankruptcy— Resolution  for  composi- 
tion—^ona  >ide«  -  -  -  727 
See  Majobitt  of  Gbeditobs.  2. 

WAIVER — Contempt — ^Acceptance  of  answer  768 

See  Contempt,  Pbooess  of. 
WABD  OF  OOUBT— Keligions  Education  -     622 

See  Keugious  Education. 
WABEH0V8E— Goods  in— Bonded  goods  144, 620 

See  Obdeb  and  Disposition.    3,  5. 
WABDTO,  EZ  PARTE  (19  Yes.  345)— Doctrine  of 

[220,965 

See  Secubtties  fob  Bills  of  Exchanob. 
1,2. 
WABXAHTY — Implied — Landlord  and  tenant — 

Noxious  plants        -         -         -     766 

jS^  Implied  Wabbantt. 
WATEBW0BX8— Pollution  of  river  -     125 

See  Pollution  of  Riveb. 
WAY — Obstruction  by  several  persons      -     660 

j^  Obstruction  of  Way. 
WILL— ^Married  woman — Assent  of  husband — 

Death  of  husband  -  -  -     778 

See  Will  of  Mabbied  Woman. 
Accumulations — ^Thellusson  Act       -     978 

See  ACX3CMULATI0NS. 

Advances  by  will— Portions    -         -     818 

See  Advancement. 
Apportionment  of  dividends    •>         -     192 

See  Apportionment  of  Dividends. 
Charge  of  debts  and  legacies — Mortgage  by 

devist-e         -         -         -  -     971 

See  GuABOE  of  Debts  and  Lbqaodes. 
Child  in  ventre  m  mire  -  -  -     969 

See  Child  in  ventbe  ba  m^bb. 
Conditional  gift  -  -  -     464 

See  Conditional  Gift. 
Freehold  houses — Devise  of— Mortgage  debt 

See  **  Fbeehold  Houses.'*  [171 
Gift,  original  or  substitutional           -     751 

See  Gift,  Orioinal  ob  Substitutional. 
"Nephews  and  nieces"  -  -     928 

See  **  Nephews  and  Nieoes." 
^—  *'  Sums  of  money  owing  to  me  "        -     401 

See  **  Money.  ' 

—  Survivorship— Principle  of  oonstruotion    70 
See  Si  BVivoBSHip. 

WILL  OP  MAERIED  WOUAS-^paraU  EetaU 

—  Appointment  —  Death  of  HuAand  —  Astent  — 
After-acquired  Property -l  Vict,  c.  26,  $$.  8,  24.1 
A  married  woqian  having  separate  estate,  and 

I  having  under  her  marriage  seitlement  a  power  of 


WILL  OF  yjHRTKI)  WOMLAX—oontinued. 
appointment  in  the  event  of  her  dying  in  the  life- 
time of  her  husband,  made  a  will  with  the  aaaent 
of  her  husband,  and  suTTived  her  husband:— 
Beld,  that  though  the  will  passed  the  separate 
estate,  it  did  not  execute  the  power  of  appoint- 
ment, nor  pass  property  acquirea  by  the  wife  after 
the  death  of  her  husband  :—Held,  that  the  death 
of  a  husband  operates  as  a  revocation  of  his  assent 
to  the  will  of  hia  wife.— Decree  of  Bacon,  V.C., 
reversed. — Observations  on  NobU  v.  PHelpt  (Law 
Eep.  2  P.  &  M.  276).  Nobub  r.  Willock  -  778 
WJUiiilKO-ITP— Agreement  to  place  shares      607 

866  AOBJSBMENT  TO  PUlOB  SbARES. 

Amalgamated  companies         -      640, 1002 

See  Amalgaii ATiOK  or  Compandes.    1, 2. 

Director--Qualification  -  648, 768 

See  Qualification  of  Dibeotob.    1,  2. 

Infant — Transfer  of  shares     -  -     SS66 

See  iNFAlfT  Tr\K8FBREX. 

^—  Paid-up  shares—Companied  Act,  1867,  s.  25 

See  CoNTBACT  fob  Paid-up  Shabks.  [068 
Paid-up  fihares — Qualification  of  director  768 

See  Qualification  of  Dibsctobs.    2. 

Paid-up  shares — Subscriber  of  memorandum 

270.  407,  768 

See  Subscbibeb  of  Memobandum.    1—3. 
Past  menilier      ....     goO 

See  Past  Membsb.  f 
Reconstruction  of  company     -          ->     702 

See  REpoNSTBucnoN  of  Ooxpant.  - 
Set-off— Calls  against  debts    -  -     864 

See  Set-off  in  Windino-cp. 


"WUnXaQ-VT-^otmUnued, 

Subscriber  of  memorandum — ^tlAid-iip  stia 

270,  407, 768 

See  SUBSCBIBBB  OF  MEMORAimrif .     1—3. 

Tmnsfer  of  shares— Registration      440,  881 

See  Tbansfeb  of  Shabes.    1,  2. 
WITEDRAWIKO  SZSCimOV— Act  of  Bank- 
ruptcy -  _  -  -     687 

See  Execution  Gbeditob. 
W0BD8—"  Advance  or  .pay"  -  -     811 

See  Adtanoemeht. 
— -  **  Gontiniiing  trustee  '   -  -  -     785 

See  Tbustke  Acts. 
^— *•  Filing  and  regirtration"       -  -     788 

See  Majoritt  of  CBSDiroBa.    1. 
-:-  •*  Freehold  houses '      -  -  -     171 

See  Fb£ehold  IIorsEa. 
"Legatee"         -  -  -  -7*1 

See  Gift,  Oeiqinal  ob  SuBsnTcrroxAL. 
**  My  nephews  and  nieces "     -  -     688 

See  ^  Nephews  and  Kisces." 
"Party-wall"     .  .  - 

See  Pabty-waix. 
"  Succession  ** — ^**  Devolve  upon " 

See  Shiptino  Glaubb. 
**  Sums  of  money  owing  to  mo** 

Ses"  Monet." 


-  1084 

-  988 


-     401 


•"Survivor" 

See  SUBVIYOBSHIF. 


-       70 


TZW  TBXE8— Damage  to  tenants  cattle  - 
See  Ihplied  Wabbantt. 


766 


LONDON  :   PBINTBD  BT  WILUAH  CLOWES  AND  SONS,  8TAM1\>BD  8TBEET 
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